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ANDHRA INAMS (ABOLITION AND GON- 
VERSION INTO RYOTWARI ACT) 
(XXXVIII OF 1956), S 2 (e)—‘‘ Gharıtable 
institution ”——Tank ıf can be considered to be a 
charitable institution 83 


‘CENTRAL SALES TAX ACT (LXXIV OF 
1956), S 2 (d)—‘ Dealer °—Main business, 
manufacture and sale of heavy machine: y—Arc 
furnaces purchased for bemg installed ın the 
foundry, found unsuitable for the pupose— 
Disposal thereof by sale 6 years later at a profit— 
If “ dealer ” 47 


———S 8—Sales tax at varying rates prevailing 
in different States—-Exemptions also on the basis 
of State law—If restrictions on freedom of trade 
etc.—Constitutional validity of sub-Ss (2), (2-A) 
and (5)—Constitution of India (1950), Arts 301 
and 303—Not infringed $ 28 


CONTRACT ACT (IX OF 1872), S 2 ()— 
Oral agreement for sale—If becomes ineffective 
‘because parties contemplated the execution of a 
formal document or because the mode of pay- 
ment of the price was not agreed upon 


DEFENCE OF INDIA RULES (1962), Rr 30 
and 30-A (9)—Effect of rules—Review of deten- 
tion order under rule 30-A (9)—Scope and 
obyect——Defective order of review within sıx 
months followed by valid order of review after 
sx months—If sufficient for continuance of deten- 
tion—Power of Government to cancel defective 


order under R 30-A and pass a fresh valid order 
on same facts rf 


HINDU LAW—Tank —If a charitable ınstı- 
tution 83 


LAND ACQUISITION ACT (I OF 1894), 
Ss 4 and 23—Compulsory acquisition—Com- 
pensation—Market value of land—Sales of sımı- 
lar lands ın the locality—Highest value fetched 
and not the average thereunder—Deduction of 
betterment levy under Town Planning Act 45 


LAND ACQUISITION (AMENDMENT AND 
VALIDATION) ACT (XIII OF  1967)— 
Constitutional validity—If encroaches on the 
domain of the judiciary—If violative of Art gı 
(2) of Art 14 of the Constitution of India 51 


(1969) 1 MLJ—E 


MADRAS AGRICULTURISTS RELIEF ACT 
QV OF 1938) AS AMENDED BY MADRAS 
ACT (XXII OF 1948), Ss 3 Qu) and 19 (2)— 
‘Debt *'—Meanıng of—Deposıt with a banke: 
before the coming into force of the Act—Demand 
for repayment after commencement of the Act— 
Deciee obtained ın sut filed thereafte.r—If can 
be scaled down under S 19 (2)—Deposit of 
decretal amount pending appeal from decree, to 
obtain stay of execution of decree—If amounts 
to satisfaction of decree for the puwpose of S 16 
(uz) of Madras Act (XXIII of 1948)—If interest 
ceases from date of such deposit 11 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XIII OF 1960), S e (2)— 
Lease of land by landlord with superstıucture 
belonging to lessee—Provisions of the Act if 
attracted 16 


MADRAS CITY IMPROVEMENT |TRUST. 
ACT (XXXVII OF 1950), S 173 (2) and Cl 6 
(2) of the Schedule the.eto—Compulsoiy acqui- 
sition. of land for housing schemes—Notifications 
for acquisition issued prior to Aci—Compensa- 
ton awaıdable —Statutory solatıum not provided 
for —Dıscrımınatoy——Voıd under ihe equality 
clause—Constitution of India (1950), Art 
14 = ai 
MADRAS CITY TENANTS PROTECTION 
ACT, 1921 (IIT OF 1922), Ss 2 (1) and 2 (2)— 
Tenant of a vacant site in the backyard of a 
residential house, not a tenant of a building under 
S 2 (1)—Tenant,ıfa tenant under S 2 (1) 90 


Ss 3,9 and Proviso to S 12—iİnterpıeta- 
uon—Stıpulatıon ın the registered lease forbıdd- 
ing to the erection of building by the tenani— 
Tenant erecting permanent structuies on the 
land—Tenant, 1f entitled to compensation under 
S 3 and to the benefits of S g go 


MOTOR VEHICLES ACT (IV OF 1939), 
AS AMENDED BY ACT (C OF 1956), Ss 42 
(1) and 60 (1) (¢)—Scope—Pe: mut for plying 
transport vehicle—If could be obtamed only by 
the owner of vehicle—Person owning buses 
benamı—If can apply for permrts—(1966) 1 
MLJ 363—Reversed > 86 
PRACTICE— Evidence — Civil Proceedings-— 
Fact that witness ıs cousin brother or party— 
Not sufficient to discard his evidence .. 6 
Supreme Court—Compulsory acquisition 
of land—Appeals relating to valuation— 
Requisites for entertaming them 21 
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ADVOGATES ACT (XX OF 1961), Ss 29, 32 
and 33—Rught of person to practice in Courts 
—Power of Attorney agent’s of parties to a suit 
or proceedings—If can plead on behalf of suitors 
before Courts 207 
ARBITRATION ACT (X OF 1940), S go— 
Award—Setting aside—Arbitrator—Legal mıs- 
conduct-—Contract—Company and Govern- 
ment—Price variation clause—Extension of tıme 
for completion of contract given by Government 
—Price variation caluse during the extended 
period—-Arbitration—Award taking note of 
prior opinion of Officer of Government ın inter- 
preting the contracı—Legal misconduct—Award 
liable to be set aside 13 


CIVIL PROCEDURE CODE (V OF 1908), 
Ss. 2 (2), 47,96 and O 21, R 58—Party ımplead- 
ed, exonerated but not struck off the record— 
Effect—Suit against son as the legal representa- 
tıve.—Exonerated but not struck off the record— 
Ex parte decree against the other defendant— 
Execution of decree—Attachment of property— 
Glam preferred by the son upheld by the Court 


—Appeal to the District Court by the decree- 
holder—Gompetency-—Practıce 32 
———S 11—Doctrine of res şuduta—Scope— 
Applicability to order under S 3 of the Madras 
City Tenants Protection Act, 1921 - 407 


S 11-——Res yudıcata—The decree ın earlier 
suit wholly ın favour of the defendant—Fıncıng 
on the genuineness of an Exhibit ın favour of the 
plaintiff—Genumeness of the Exhibit directly 
and substantially in issue in the present suit, but 
not ın the earlier suit-——Finding ın favour of the 
plaintiff if operates as res judicata in the present 
suit 573 
S 11—Res yudicata—Two suits tred 
together-—Issues raising common question and 
evidence being the same—Decision ın one suit 
following the decision in the other suit—Appeal 
against decree in one suit only but not against 
decree in the other suit—Effect of—Whether 
decree ın the suit not appealed against becomes 
res judicata 241 
S. 11, O 22, R g—Former suit abating 
on the death of plaıntıffın that suit—Subsequent 
suit against plaintiffin the former suit or his legal 
representatives—Bar of res yudıcata—Applıca- 
bility .. 440 
S 20 and O 8, Rr 3 to 5—Instıtuuon 
of suit—Jurisdiction—Suit for accounts of dis- 
solved partnershıp—Assets of partnership ın the 
shape of immovable properties ın foreign country 
—No dispute about title—Institution of swt 
where d fendant  resices—Maintainabilty— 
Absence of specific denial ın written state- 
ment—Effi.ct of A 348 
——S 35—Question arising one of consider- 
able difficulty—Parties asked to bear their own 
costs—Propricty . 197 
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G. P CODE (1908)—(Contd.) 
———S. 66—Bar of suıt urde—Scope of 178 


———. 100—Concurrent findings zbout truth 
of surrencer of tenancy—Interfcrence in second 
appeal 503 
———S 105 (2) and O. 41, R 23, and O 

R 1 (uj—Scope of—Appeal <gainst and oida 
of remand—Failure to appcal—Subseguent 
appeal at the final stage of the pıocecdıngs—If 
can include grounds questioning the validity of 
the carlıer order of remand ği 64 


S. 115—Order made by Rent Controller 
holding th.t he was competent to act under 
S 476, Cr P Code—If subject to revision under 
S 115, Q P. Code 413 


———O 2, R 2—Different cause of action= 
Later suit not barred .. 277 


O 3,—Power of Attorney agent of a suitor 
—How for can represent the party—If can 
plead and seek rıght of audience ın Court on. 
behalf of the sutor 207 


O 6, R 17—Amendment of ; laint-— 
When can be allowed > ion 


O 7,R 14,andO 7,R 18—Plamtrff not 
producing document ın his possession—Effect of 
— Whether entails dismissal of suit 237 


O 8-A, R 1—Third Party Procedure— 
Scope and applicability of—Whether apphes to 
suits on negotiable instruments .. 168 


O 14 R_1—Failure to frame issue 
Partılon suit—~Practice—Giant of relief to 
parties——Duty of Court 623 


—O 21,R 57—Court dismissing the execu- 
tion petition but directing the attachment to 
continue for a further period—Effect and vali- 
dıty of—Whether such order void 277 


O 21, R 58—Attachment before judg- 
ment followed by re-attachment after judgment 
—Effect—Second clam petition after re-attach- 
ment—Competency .. 386 


O 21, R 66 (2) (@)—Terms of Procla- 
mation—Fixation of upset pricc—Elaborate 
reasons need not be given .. 344 


O 22, Rr 1, 3 and Interpretation— 
Death of the second defendante Fait of the 
plaintsff to bring the legal representatives on 
record in time—Power of the Court to exempt the 
plaintiff from substituting legal representative 
underR 4 (4)—Suitifabates under R 4(3) 528 


O 22, Rr 4 (1) and g—Scope—Suit by 

puisne mortgagce against the prior mortgagee— 
—Original mortgagor if a necessary party or a 
pro forma party—Rules relating to abatument 11 
apply—Contesting respondents not suffering 
any prejudıce.—Prslımınary decrce decmed to 
have been passed in the presence of the second 
defendant also before his death 528. 
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C. P. CODE (1908)— (Contd ) 


———O 29, R 1—Supermtendmg Engmeer, 
Mettur Electricity System, sıgamg and verifying 
the plamt—Plamtiff Electricity Boatd, a body 
corporate coming ınto existence on 1st July, 1957 

uperintending Engmee:, if a Principal Officer 
of the Corporation who could depose to the facts 
of the case 69 


O 38, R 11—Scope—Attachment before 
judgment — Subsequent decree making the 
attachment final—Execution petition—Ss 9 (e) 
and 12 (b) of Presidency Towns Insolvency Act 
— Terminus quo for calculating the period oflımı- 
tation, 1f to be counted from the date of the 
decree—O, 38, R. 11, 1f a deeming provision 
5 
O. 39, Ri 7 and 8—Scope—-Appoint- 
ment of a Commissioner under O 39, R 7—1f 
can be made ev parte without notice to the other 
side 188 
O. 41, R 23—Remand of case by Appel- 
late Court—Decree of the trial Court—If re- 
quires to be set aside—Necessity for such a find- 
ıng—Practıce 114 


O 41, Rr 23 and 27—-Remand of the 
suit to the trial Court without proceeding under 
R 27—Order of remand, ıf could be set paid. 
12 


CONSTITUTION OF INDIA (1950), Arts 
14 and 16—Employment o appointment to 
office under State—Takıng imto account ex- 
‘traneous considerations—Whether violative 261 


Arts 194 (3), 19, 20 and 21—Scope of 
Art. 194 (3)--Rıght of Speaker of Legislature 
to cal) upon a third party to show cause why he 
should not be held to have committed a breach 
of the privilege of the Legislature—Nature of 
“proceedings—If liable to be satisfied by the issue 
of a writ of prohibition on the ground of absence 
of ab mho jurısdıctıon and as impinging on 
Arts, 20 and 21 . 16 


Art 226—Aggrieved person—Meaning 
of—Court’s power to review acmunistrative orders 
—Failure to give reasons—Efiuct of —Examına- 
tion of records by Court 143 


Art 226-—Existence of alternative remedy 
—Appeal only ıf the deposit ıs made—Appellant, 
1f could by-pass the statutory remedies and pray 
for relief under Art 226 281 


Art 226—Writ jurisdiction—Depravity 
of conduct intrinsic to the very proceeaings or 
hs—Depravıty, not extraneous ımmoralıty of 
conduct—Court if could grant relief based on 
recognition of such depravity : 281 


Art 226—Writ of guo warranto—When. 
can be sustained—Office of Pubhc Prosecutor, 
whether public office—Admunuistrativ e—Inter- 
ference by Court 261 


Art gil . 595 


CONTEMPT OF COURT—Injunction res- 
traming the appellant (Advocate) from func- 
tioning as Managıng Director—Appellant flout- 
ing the mjnnction—Faulure of the appellant to 
bring the facts before the Gourt—Unconditional 
and unqual:fied apology—Appellant, if purged 
himself of the contempt of Court he had com- 
mitted .. 649 
































CONTRACT ACT (IX OF 1872), Ss 5 and 25 
—Madras District Municipalities Act, Ss 68, 
68-A and 69—Public auction by Commuissioner— 
Highest bidder wıthdıawıng his bid before 
acceptance by Council, the only authority to 
accept offer—Effect of withdrawal—Contract, 
whether concluded—Liabihty of the highest 
bidder for damages for breach of contract Oo 304 


——S 74-—Agreement to purchase land— 
Purchaser paying a sum as * deposit * or € earnest 
money ’, to be forfeited ın case of breach by hım 
—Breach of contract by puchaser—Sunt by him 
for recovery of advance pad—Whether entitled 
to-—Vendor to plead and prove damage suffered 
by him—Duty of Court to determine reasonable 
compensation AIA 


S 208—Principal cancelling agent’s autho- 
rity—Agent entering into contracts with third 
party—Thırd party not aware of the termination 
of agency—Whether agent’s action binds princi- 
pal 241 


S 213 . 557 


CONTRACT OF AGENCY—Terminatıon of— 
Absolute power of cancellation reserved m 
favour of one party—Valicity—Agency 1f can be 
terminated without notice to other party 605 


CONTRACT FOR SUPPLY OF ELECTRI- 
CITY—Provision for payment of minimum sum, 
whether the electricity was consumed or not— 
Stipulation for the minimum guarantee, if a 
penalty clause or, predetermined damages for 
breach by the consumer.—Mınımum zent to 
cover the actual and the right to use the current 
—Mınımum charge not an unreasonable levy 

.. 69 
COPYRIGHT ACT (XIV OF 1957)—Appa- 
rent transfer of ownership of the negative of 
the films during the period lease—Lessor (pro- 
ducer) prohibited from making use of the nega- 
tive except in terms of agreement-—-Agreement 1f 
operates as an outright sale of the films.. o 480 


GRIMINAL PROCEDURE CODE (V OF 
1898), S 4 (1) (r) (2)—Pleader—Person acting 
in any proceeding with the permussion of the 
Court—Acéitional Public Prosecutor and Assıs- 
tant Public Prosecutor appearirg for accused ın 
private cases—Difference-—Permission of Cout 
—How granted .. 99 


—— 145 (1)—Passıng of preluminary order 
under—Mandatory requirements 37 


S 147 (1-A)—Magistrate deciding dispute 
under—If can receive and act upon evidence on 
affidavits è 585 


S 488 (3) Proviso—Scope and applıca- 
bılıty—Personai law of Muslims permitting a 
husband havırg four wives at one time—If a 
Muslim wife could refuse tolive with her husband 
and claim maıntenance on the ground of her 
husband contractir g a second marrizge .. 97 


——S 492 and Crimmmal Rules of Practice, 
R 45—Constitution of India, Arts 227 (2) and 
309 Provıso—Appoıntment of Public Prosecutor 
—Procedure—Whether R. 45 directory or man- 
datory a failure to comply—Effect of—Appomtee 
not a nominee of Collector—Vahdity of such 
appointment .. 261 
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CRIMINAL TRIAL—Conviction on a paiti- 
cular charge by trial Cout—Alteratıon of con- 
viction to another by appellate Court—Pcımıs- 
sibility 610 


CUSTOMS ACT (LII OF 1962)—Assistant 
Gollector of Customs when levying customs duty 
acts quasi-judicially—Cannot. be influenced by 
administrative Instructions fom Board of 
Revenue 599 


EASEMENT—Easement of necessity and ight 
to light and aw—Claım for—Scope .. 435 


Plaintiffs having a common ght over 
water ın tank belonging to village—Pollution of 
water by defendants—Suıt for ınyunctıon—Maın- 
tainability—Proof of actual damage 1f necessary 
—Fact that whater ıs also polluted by others— 
If can be a defence 638 


ELECTRICITY ACT (IX OF igro), S 20 (2) 
(6)—Right of inspection and testing electric 
wires, fittings, etc , ın a private premises by the 
authorised officers or workmen of the Electricity 
Department—When could be exercised—If such 
person could be deemed to be public servant 
while inspecting private installation 


EMPLOYEES STATE INSURANCE ACT 
(XXXIV OF 1948), S 2 (12)—Definition of 
“factory under” —Regunements—Tannıng process 
carried on with manual labour ın teannery— 
However, water required for tanning lıfetd with 
the aid of power from a well situated outside tan- 
nery premises—If makes the manufacturing pro- 
cess Carried on in tannery one carried on with 
the aid of power—If such a tannery falls within 
the scope of S 2 (12) is 17 


EVIDENCE ACT (I OF 1872), S 65—Applica- 
bility of—Secondary evidence regarding con- 
tents of document, when can be given—Suit on 
registered copy of mortgage, alleging loss of origi- 
nal plea of loss found unt: ue-—Defendant admıtt- 
ing in his writcen statement the exception of mort- 
gage and pleading partial discharge—Whether 
suit can be decreed on such admission—Admis- 
sion has to be accepted or rejected as a whole 


237 
FACTORIES ACT (LXIII OF 1948),S e (k)— 
Scope 17 


FOREIGN EXCHANGE REGULATION ACT 
{VII OF 1947), Ss 4 (1), 12 (1), 12 (2) and 23— 
Interpretation—Appellants failing to repatriate 
the foreign exchange iepresenting the full ex- 
port value of the goods, but pleading guilty to 
charge under S 4 (1) and 12 (2)—Formal de- 
fect ın the chaige—Court, ıt could exercise its 
jurisdiction under Ait 226 of the Constitution 
on account of such formal defect ın the charge 

281 


Ss 12 (ı) and 23 (a) and Ss 19 and 167 
(8) of Sea Customs Act (VIII of 1878)—Expoit 
of goods in apparent compliance with § 12 (1) 
of Foreign Exchange Regulation Act—Applica- 
bility of Ss 19 and 167 (8) of Sea Customs Act 
to such cases 547 


S 23 (1)—Exercise of a guası judicial dis- 
cretion by the Directo: 1n awarding the penalties 
—Court not to take cognizance of an offence 
punishable under S 23 (1) except on a complaint 
by the Director of Enforcement—S 23 (1), if 
offends Art 14 of the Constitution 281 
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FRENCH LABOUR CODE (1952), Art 42=- 
Termination of service ın wronglul breach of 
contract—Damages— Measure of 116 


FUNDAMENTAL RULES, R 56 (p)—Cıwl 
servant—Retirement on reaching fifty-five years 
—Termination by authroity bona fide ın the pub- 
hc interest—Jurisdiction of High Court under 
Art 226 of the Constitution to interfere. 595 


GOVERNMENT GRANTS ACT (KV OF 
1895), S 3 and Madras City Tenants Protection 
Act (III of 1922), Ss 1 (b) and 7 (a2)—Whether 
S 3 of the Government Grants Acts prevails over 
piovisions of Madras City Tenants Protection 
Act—Application by tenant, agaist landlord, 
state for fixation of fair rent—Maıntaınabılıty of 

443 
GUARDIAN AND WARDS—Ahenation of 
mınor”s property by de fasto Guardian (mother) 
with the acquiescence of the legal guardian— 
Alienation, if should be for necessity. 177 


GUARDIANS AND WARDS ACT (VIII OF 
1890), Ss. 7 to 10 and 29—~Application under, 
by father for appointing or declaring bim as 
guardian of Hindu mınor.—Maıntaınabılıty 345 


Ss 17, 19 and 25—Inte:pretation—Ap- 
pointment of guardian of the person of child of 
tender ycars—Applıcatıon by the father—Father 
living with a mastress ın his house—Father if a 
fit person to have the custody of his child—S 17 
ifoverridesS 19 519 


HINDU LAW—An estate one vested in a 
heir not divested of ıt by the fact of his being 
adopted by another person—Such person, 1f en- 
titled to a trun in the management of the trust 
properties after being adopted by his aunt’s 
husban d 129 


Trading family—Imphed authority to 
borrow by kartha for family business—Alienation 
to discharge debts—Whethe: binds son— 
Duty of alıence z 573 
HINDU MARRIAGE ACT (XXV OF 1955)» 
Ss 10, 13 and 23—Relief under Ss 10 to 13— 
Nature and standard of proof required—‘Access’ 
and ‘non-access’—Meaning of—Pioof . 366 


——S _12—Marriage with sexless or impotent 
person.—Valıdıty.—Declaratıon of nullity of mar- 
riage—Who can ask for 197 


———Ss 12 (1) (d) and 12 (2) (b) (11)}—Petitions 
for annulment of mariage under S 12 (1) (d) 
filed beyond the period prescribed by S 12 (2) 
(©) G)—Not maıntamable—Dely cannot be 
condoned : 334 
Ss 24 and 25—Petition for nullity of 
marriage by husband—Orde: uncer S 24 for 
interim maintenance and eapenses made in 
favour of wife—If becomes inexecutable by with- 
drawal of petition for annulment by husband 
32 
HINDU SUCCESSION ACT (XXX OF 1956), 
S 6 proviso and S 8—-Maintenance deed execut- 
ed ın favour of widow prior to coming into force 
of the Act by manager of joint family—Widow 
suing for paitition by virtue of the right acquired 
unde: the Act—If bound to return property 
covered by maintenance deed 193 
——— i4 (1) and (2)—Scope—A Hindu 
widow getting a limited a ught to the enjoyment 
of the income under the partition, but the estate 
not a widow’s estate—S 14 (1) 1f operates to 
make the widow a full owner 18r 
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HUSBAND AND WIFE — Marıage—Ex 
parte decree of nullity of marrıage.—Respondent 
filing an application to set aside the ex parte de- 
ecree—Petitione: contracting a second marriage 
relying upon the decree of nullity of mairiage— 
Respondent’s application, 1f becomes infructuous 
402 
INDUSTRIAL DISPUTE — Bonus—Madras 
-Co-operative Societies Act (VI of 1932), Bye-law 
No 28—(Co-operative Bank—Award of bonus— 
Ceiling limit of three months’ pay——Limit would 
govern industrial adjudication—No power ın the 
Tribunal to award in excess of such statutory 
limit—Payment of Bonus Act (XXI of 1965)— 
Applıcabılıty 592 
Gratuity scheme—Introduction of—Rele- 
vant factor—Dispute regarding necessity to frame 
a gratuity scheme for a concern—Rcference to 
industrial tribunal—Sponsoring of such dispute 
by a substantial number of workmen—Necessity 


. 3 
INDUSTRIAL DISPUTES—Dısmıssal for mis- 
conduct-——If and when disentitles the work from 
claiming bonus—Security deposit—When can be 
withheld for loss caused by misconduct 147 


Order of termination of service—If one 
made in pursuance of contract of service or one 
of dismissal for mısconduct—Determınatıon— 
Criterion 116 


Power of Labour Court—If can grant 
leave to withdraw an application with permis- 
ston to file a tresh application on the some grounds 
170 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947), Ss 10 and 12 (y)—Settlement between 
the management and the union representing the 
majority of workers—Government, 1f bound to 
decide on expediency of the icference on the 
same facts at thcınstance of mınorityunıon 409 


Ss 18 (1), 18 (3) and 33-6 (2)—Scope— 
Settlement under S 18 (1) to bind only the 
workers represented by the union at the time of 
settlement—Worker leaving the employment one 
year previously——If could clam benefit of settle- 
ment under S 18 (1) go 


S 33-C(2)—Absence of an award or set'le- 
ment regarding bonus—Claim for bonus 1f can 
be enforced by filing a claim petition under S 
33-C (2)—Jurisdiction of Labour Court.. 147 
INTERPRETATION OF STATUTES—Words 
of common usage-—Meanıng to be attributed in 
statutes 229 


LAND ACQUISITION ACT (I OF 1894), Ss. 
4 (1), 5-A and 6 (1)—S 4 (1) notification men- 
tioning the public purpose of ‘rehabilitating the 
slum dwellers in Madras”—S 5-A enquiry as 
well as S 6 (1) notification mentioning ın addı- 
tion the purpose of “‘increasing the housing 
accommodation in Madras”—Valıdıty—Thırty 
days’ tume-limit for filing obyections—Object— 
Government’s power to waive the time-limit— 
Discretion to reyect or accept objections filed— 
Delay ın publication of S 6 (1) notification cue 
to lard owner filing successive wnt petitions— 
Notification not liable to be quashed . 8 


LETTERS PATENT (MADRAS), CI 315— 
Appeal under, to Division Bench of High Ccurt 
from judgment of single Judge rendered ın first 
appeal—Jurisdiction and scope of enquiry— 
Findings of fact if and when can be interferred 
with 366 











ae 





| 


mem rma mma e. 


GENERAL INDEX. 


LIMITATION—Pionote executed by twoco-, 
promısors—Executants not agents of each other 
—Endorsement of part-payment by one co-pro- 
musor within three years of the pronote—Second 
endoisement by the other co-promısor more than 
three years after the date of pronote but within 
three years of first endorsement—Suit on 
pronote—Limitation—Whether second endorse- 
ment can be relied on for lımıtatıon 454 


LIMITATION ACT (XI OF 1908), Arts 28 and 
36—Applıcabılıty of—Plamtıf alk ging that he 
was not hable for the kıst and there was illegal 
distraint for recovering the same—Limitation— 
Startıng point—Proper article—Applicability of 


405 
Art 30—Suıt against carrier for compen- 
sation for losing or ınjurıng goods—Starting 
point, İımntatıon—Statement that plaıntıfPs 
claim 1s under mvestigation and that he will 
be advised on finanalısatıon of claam—Whether 
amounts to aimplied admission of lıabılıty, 514 


Arts 73, 74, 75, 80 and 132—interpreta- 
tion—Efiuct of promissory note and the vartha- 
manam-—Postponement of right to sue—Art. 73 
ımapplıcable—No Article provicing for a promis- 
sory note accompanied by writing postponing 
the night tosue—Art 80 becomes applıcable— 
‘Becomes dne’ under Art 132 and ‘becomes 
payable’ ın Art 80.—Same consideration 
applies to these expressions for purpose o 
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Art 105—Legal relationship of mortgagor 
and mortgagee coming to an end and mortgagor 
re-enterirg possession—Art 105, 1f governs the 
suit by the mortgagor under S 76 (1) of the 
TP Act 456 


Art 109—Scope—Tender and deposit 
of mortgage money—Possession by mortgagees 
after discharge, 1f that of a trespasser—Mortgagce 
habılıty statutory lability under S 76 (1) of the 
TP Act—Motgagor's claims, if one for mesne 
profits .. 456 
Art 134-B—Kattalaı trustee—Alienation 
of properties—Trustee still ahve and not replaced 
—No removal or resignation—General trustee 
of the temple appointed by the Board—Suit by 
the general trustee to recover kattalai properties— 
If barred by lımıtatıon—-Prıncıples—Sunt by a 
worshipper to recover temple properties~-Com- 
petent—Trust .. 340 


Arts 136 and 137—Sunt for partition— 
Suit pending, if any number of applications for 
final decree permissible .. 392 


———S 10—Suit against trustees—Specific pur- 
pose—In writing—No express mention ın a for- 
mal deed, necessary—Vesting 1n trustee—Means 
absolute control of trustee over property—Trustee 
legal owner fcr application of preperty—Urregis- 
tered trade union—Secretrary—Builcn g fund— 
Collection of dunds from labourers—Recerpts 
showing te purpose—Funds ın the absolute con- 
trol of Secretary—No right in the subscribers to 
the return of funds—Suıt for accounts and re- 
covery—Falls within the section—No limitation— 
Art 120-—-Not applicable A 102 











S 14—Two Courts having jurisdiction m 
respect of a claim—Plainuff filing suit in one of 
them on the last date of lımıtatıon— On defen- 
dant’s objection as to jurisdiction, plaintiff tak. 
ıng return of the plamt for presentation to the 





GENERAL INDEX. 5 


LIMITATION ACT (1908) —(Conjd.) 


other Court, by endorsmg—Representation to 
the othe: Court after some time after taking re- 
-turn of the plaint—Whether barred by limitation 
—Whether suit deemed to be pendimg the first 
Court till represented to the other Court.. 415 


MADRAS AGRICULTURAL INGOME-TAX 
ACT (V OF 1955), S 65—Compounding of t.x 
--—Gomposıtıon allowed for a year—Death of as- 
sessee ın the year—Devolution of property 
on the heirs—Compoundimg in the case of heirs 
—If allowable for broken periods—Compound- 
‘ing on the basis of entire estate of deceased— 
Not ın accordance with law 507 


MADRAS AGRICULTURAL PRODUCE 
MARKETS ACT (XXIII OF 1959), Ss 5, 6, 8, 
18, 19 and 38 (3)—5S 5 if requires separate mar- 
ket committee for each notified agricultural 
produce ın the same notified areas—Market com- 
muttee deemed to be continued by S. 38 (2)—If 
can be attacked as not effective—or not properly 
constituted for the purposes of the present—Act 
Constitution validity of the Act—If invalid as 
violating Art 301 or 304 (b) of the Constitution 
of India—Validity of Explanation 1 to S, 19 (1) 

.. 212 
MADRAS AGRICULTURISTS RELIEF ACT 
(IV OF 1938), S 9-A (10) (11) (a2) —Words trans- 
Yer inter vwos’ ın the sub-section —Meaning of— 
Execution of a will bequeathing the equity of 
1edemption—If amounts to ‘transfer inter 51005” as 
to attract the sub-section 543 
MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960)—Rules 
of interpretation—-If open to the Court to look 
into other provisions of the enactment while 
construing a particular provision 153 


———S 2 (2)—Meamng of the expression 
“buıldıng”.—Property demised a cinema house— 
Provision for payment of rent to the building— 
Lease deed, if amounts to a composite lease— 
Tenant if could seek protection under the Act | 
« 153 
Ss. 4 and 30—Building—Meaning of— 
Cost of site on which the building stands—Multı- 
storeyed building—Apportionment of site value— 
Certain floors exempt under 5 go of the Act—If 
could be taken into account ın apportioning the 
site value 101 


——S 7 (2)—Building—Fair rent, not fixed— 
Agreement between landlord and tenant 
enhancing rent—Valid—tAgreed rent’—Rent 
agreed between the parties 122 
——S. 10 (2) (11) (a)—Sub-lettmg — Applica- 
tion for eviction—Tenant of business premises— 
Leasing the machinery 1n the premises to another 
and taking rent—Business run by the Icssee— 
No share to the tenant in the business—If entails 
eviction 332 
S 10 (2) (n) (0)—Sub-letting and evic- 
tion—-Tenant carrying on business ın premises— 
Formation of a partnership to do the business—If 
amounts to sub-letting S 25—Powers of revision 
of a District Court—Limits—Civil Procedure 
Gode (V of 1908), S 115—HıghCourt—Revısıon 
against orders by District Court made ın revision 
—Extent and scope of - 644 
———S io (3) (a) (n)—Ineredients—Non- 
residential building—Eviction petition—Occu- 
‘pation for owner or his son—When can 
ordered 
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MADRAS BUILDINGS ACT (1960)—(Contd.). 


S ro (3) (a) G@nu}—Landlord claimın& 
possession of the non-residential builuing fot 
carıyıng on paitneiship business—Landlord’s 
clam f should be for his exclusive business unde: 


S ro (3) G Gu) 184 


—— Ss, 14 (1) (6) and 16—Landlord requiring 
building for demolition and 1econstructions— 
Requirement 1f bona fıde—Test—Bıfurcation and 
compartmentalhisation of bona fides with regard to 
parts of same building—Legality 587 


S 25—Revision—Extent of powers— 
Propriety of order —Wider powers than conferred 
by S 115, GP Code—Quest on of wilful 
default ın payment ofarrears—S 10 (2) ()— 
Wilful default—Bona fide dispute iclating to an 
agreement to pay enhanced rent—Civil litiga- 
thon—Default, 1f wilful-—Wailful default—Not a 
pure question of fact . 137 


———S 25 and CP Code, S 115—Revisıon— 
Scope of i 629 


MADRAS CITY POLICE ACT (III OF 1888), 
S 3—‘Public place’ meaning of—Tea shöp if a 
public place . 387 
MADRAS COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), Ss. 33 
(8), 35 (1) and 40—-Suit for declaration that sale 
deeds executed were meant only as securities for 
loan of specified sum and for recovery of postes- 
sion and for accounts—Effect of such sust—Pay- 
ment of Court—Court-fee——No deed for asking 
for cancellation of sale deed and payment of 
Court-fee on that basis 151 


——— 67, sub-sections (1) and (2)—-Scope— 
Remand—Cou:t-fee—Sub-section 0) to apply 
to a suit remanded for fresh disposal by the trial 
Court—Sub-section (2) to apply to second ap- 
peal filed unde: S 96 of Civil P Code—Sub-S (2) 
if applies to appeal filed under O 43,R 1 (u) of 
the CP Code 127 


S 87 (2)—Proceedings otherwise arising 
therefrom-—Money suit instituted and decreed 
before the 1955 Act—I-xecution of the decree 
and claim petitions arising after the 1955 Act— 
Suits to set aside the order—Governed by the 
1955 Act only—Claim suits, if arise from the 
mo1ey surts instituted before the 1955 Act. 41 


MADRAS CULTIVATING TENANTS PRO- 
TECTION ACT (XXV OF 1955), S 2 (6)— 
Surrender of possession by one or more heirs of 
cultıvatıng tenants—Whether binds others not 
party to such surrender—-Tenant dispossessed 
y landlord—Remedy 1s under the Act O» 503 


and Transfer of Pioperty Act (IV of 
1882), S 111 (f)—Surrencer—Tenant merely 
stating that he ıs unwilling to be tenant 
and asking landlord to take possession—No 
evidence of either landlord taking possession or 
tenant delivermg possession—Surrender not 
valid 503 


MADRAS CULTIVATING TENANTS (PAY- 
MENT OF FAIR RENT) ACT (XXIV OF 
1956), Ss 4 and 15—Scope—Tenant raising 
sugarcane crop on the leasehold lands without 
the permission of the landlord—Act, not con- 
templatıng fixation of fair rent for sugarcane 
crop—Landlord, af could clam faw rent— 
O 7,R 7, Civil Procedure Code 379 
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MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), Ss 249, 321—Licence fee 
on hotels on the basis of annual iental value— 
No service rendered by the municipality—Lev} 
not a fée but a tax sustainable under Entry 
No 4g List II, Constitution—Valid delegation 
of power 44 
MADRAS FOODGRAINS DEALERS LICEN- 
SING ORDER (1958)—Licensee under— 

Punishment of suspension of licence imposed 
by concerned authority, on the ground that 
several charges of infringement of the terms 
of the licence were proved — Court ın 
writ proceedings, however holdmg that only 
one chaige was duly proved—Order of suspen- 
sion 1f can be sustained by Court 400 


MADRAS GENERAL SALES TAX ACT 
(IX OF 1939)—‘‘ Goods ’—Definition of— 
All kinds of movable property other than news- 
papers etc.—Legislation respecting sale of goods, 
if ultra vires, as gomg beyond the meaning of 
“ goods ” given to 1t by the Constitution 


MADRAS GENERAL SALES TAX ACT (I OF 
1959)=—=Sales and works contiact—Levy of tax 
on sales ın cases of works contract—Principles 
of test to decide whethe: there is any sale of 
goods ın works contact 226 
S. 3 (2)—Sıngle point levy on raw film— 
Exposed film if liable to tax again 480 
——S, 12 (3)—Undhasclosed tuimover—Pro- 
vision fo. penalty—Power to penalise evasion of 
tax lawfully due anciliaty to the taxing power 

.. 480 
S 12 (3)—Undisclosed turnover—Sales 
Tax authoriizes not insisting upon inclusion in 
the preceding years—Non-disclosure not desig- 
ned to evade tax—Levy of penalty, if şustıfied 

» 480 
S gı (1), Provision 1 and2—Scope 343 
Sch I, Entry 41—“ Electiical goods °— 
What ae—Weldıng electiodes—If ‘ electrical 
goods” to attract Entry 41 390 
Sch ITI, Item 4— Artificial Silk °— 
Terylene, Decron, Nylon, etc, ıf would come 
within the expression ‘ Attificial Silk’ 229 
MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XIX 
OF 1951), Ss 49 and 67 450 
MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XXII 
OF 1959), Ss 45, 56 and 118—Temple sei vant— 
Dıscıplınaıy action against—Powe1 ın the trustees 
only—No powe: in the Executive Officer— 
Writ against Executive Office: dısmıssıng temple 
ser vant—Competency 450 


Ss 46, 47 and 49—‘‘ Otherwise ceases to 
bea trustee? ın 47 (3)—Meaning of— 
Trustee of non-listed temple appomted by Area 
Commnrttee—If entitled to continue for the full 
term of five years even 1f 1t 1s listed im the mean- 
time—Filling up of a casual vacancy—Pro- 
cedure 437 
MADRAS PANCHAYAT ACT (XXXV OF 
1958)—Lıcence fee from shops using the road 
margins—Additional imcome by leavy and 
correlation to any exta expenditure —Not 
shown by Panchayat—No case of any extra 
expenditure for supervisory chaiges—Levy to 
be quashed 499 




















480 | 


MAD PANCHAYATS ACT (1958) -(Comid.): 


———S, 25 ()—Dısgualıficatıon of candıdate— 
Sentenced by a criminal Court to imprisonment 
for offence ınvolvng moral delinquency— 
Prescription of qualifying ol disqualifying terms 
—Does not amount to giving retrospective 
effect to Act—Five years from the date of expira- 
tion—What constitutes re Gör 


——Ss 26 (p) 27 (2), 28, 56 and ış2—No- 
confidence motion against president—Out of 
nine members of panchayat six members dis- 
qualified for not attending 3 consequtive meet- 
ings under S, 26 (j)—No step by them either for 
restoratıon 01 for decision by prescribed yudicial 
authority—Rights of such members in the mter- 
ıegnum—Parlıcıpatıon in meeting held under 
S  152—Resolution—Validity of . 615 
Ss 147 (1) (a) and 152—Scope— S 147 
G) (a), uf has reference to a motion of ‘no- 
confidence in the President moved by the 
members—Collecton, 1f could act without giving 
opportunity to the authority o1 person concer ned. 

. 431 
MADRAS PORT TRUST ACT (II OF 1905), 
S  110—Interpietanon—No section of the 
Limitation Act of 1908 excluded under:—S 15 (2) 
of the Lımıtatıon Act, 1f will appiy 179. 
MADRAS PROHIBITION ACT (X OF 1937), 
S 4 (D (Revision petitioner found ın the 
company of persons who consumed liquo— 
Petitioner denymg consumption of alcohol— 
Smell and external symptons found on the 
petitioner, 1f sufficient to find the petitioner 
guilty 403 
MADRAS SHOP AND ESTABLISHMENTS 
ACT (XXXVI of 1947), S 41—Employees 
failing to turn up for work at the office— 
Employers zemoving their names fiom the list 
of employees--Order of the employe: 1f amounts 
to dispensing with their servicesunder S 41 275 
S gı (1)—Interpretation—Strict_ neces- 
sity to replace temporary unqualified persons 
by qualified persons, ın the interests of the organı- 
zation, 1f a ‘ reasonable cause ” fo the termina. 
tion of services I3ı 
MASTER AND SERVANT — Specific 
Relief Act, S 31 (6)—Wrongful termination 
of servant's o servıc:s—Relahonshıp between 








' master and servant contractual and not statu- 


tory—Righis of dısmıssed ser vant—Whether 
entitled to declaration that he continues in 
service and for reinstatement—Damages for 


breach of contract of service — Measure 
principles 317 
MOHAMEDAN LAW — Gilt — House—By 


grandmothe: to grandson—Father — Natural 
guardian of minot, alıve—Valıdıty —Prıncıples— 
Donor, 1f should vacate the house—Donor and 
donec hving ın the gifted house—Reservations 
of ight of residence by donor—Acceptance of 
gift by munor reaching age of discretion— 
Delivery of possession—If should be made only 
to the natural guardian. 578 
MORTGAGE LAW—Possessory moitgage— 
Mortgagor depositmg the amount into the 
Court and re-entermg on the property later— 
Rendition of accounts by the mortgagee under 
S 76 (1) of the T P Act—Mortgagor, if should 
file a suit every threc years fiom the date of 
dischaze—Finil and complete settlement of 


GENERAL INDEX. 


MORTGAGE LAW —(Contd.) 


all accounts ın one single actıon—Pııncıple of 
res judicata, 1f arises 456 


—Sut for rendition of accounts under 
S 76 (t} of the T P Act—Lowe: Court com- 
mutting mistake m arriving at the guantum— 
Plaıntıff (mortgagor) not fling memorandum 
of cross-objections—-Mon tgagor, if could sustain 
the trial Court decree on any other point 456 


MOTOR ACCIDENTS CLAIMS TRIBUNAL 
—Award secured from, against owner of motor 
vehicle—Cannot be executed ın a cıvıl Court 


335 
MOTOR VEHICLES ACT (IV OF 1939) 
S az (2)—Chairman, Regional Transport 
, Authorıty—Appomtment of—Requuement of 
judicial experrence—Appointment of an officer 
of the Indian Admınıstratıve Se1vice—If infringes 
S 44 (2) 597 
Ss 47 and 57—Proceedings unde: S$ 57 
(2) without a prion determination of the number 
of permits to be granted on the .oute—Petitioner 
(fleet owner on a sector of the route) failing to 
make any 1epresentation under S 57 (3) witlin 
the prescitbed time—Proceedings unde: S. 57 (3) 
if vitrated due to absence of inquuy under 
S 47 (3) 201 
Ss 47 (3) and 64 (1) (2:)—Moton Vehicles 
Rules, r 147 (as amended by GO Ms No 1852 
dated 28ch May, 1965)—-Orde: passed by 
R T A underS 47 (3)—Appeal under S 64 (1) 
(0) by existing operato:—Competency 383 
S 60—Offence of ove: loading—Suspen- 
ston of permiut—Regional Transport Authority 
accepting tbe statement of the Cheching Officer 
but rejecting the explanation of the operator— 
Order of suspension, 1f sustainable 597 
S 78, Sch X, Regulation 6—Dııvcı of a 
motor vehicle appıoachıng a cıossıng—Duty of — 
Ingringement of a iule of the 1:0ad—How far 
can be relied upon to prove negligence 49 


Ss 95 (1), 110 (1) and 110(F)—Third 
party insurancce—Owner of scooter if bound to 
take out 2 policy to cover the claim of a pillion 
aider carried gratuitousl)—Claim for compen- 
sation against dııvcı of a motor vehicle—If 
can be made before the Claims Tribunal 49 


——Ss. 95 (2), 96 (2) and 100-B—Claims 
Tribunal—Right of insmance company to 
to cross-examine witnesses—If .estricted to 
defences specified in S 96 (2)—Scope and appl- 
cability of S g5 (2)—-Award of damages by 
Claims Tribunal—Interference with the quan- 
tum of, by appellate Court-—Practıce—Trıbunal 
if bound by strict rules of evidence 49 


——sS. 100-D-—-Order dismissing the applı- 
catıon for excusıng the delay ın filing an applı- 
cation for payment of compensatıon.—Order, 1f 
an award so as to attract S 100-D 133 


S 110-A (3)--Constitution of the Motor 
Accidents Claims Tribunal afte: the occurrence 
of the accıdent—Appellant ın the mistaken belief 
of the existence of old 1emedy ın the cıvıl Court— 
Appellant’s application for excusing the delay, 
1f could be allowed 133 
NEGOTIABLE INSTRUMENT-—Suit by 
plaintiff under an assignment constituting him 
as an agent for collection—Subsequent death 
of principal—Suit if hable to be dısmıssed— 
Proper piocedwe to be followed 171 


(1969) 1 MLJ—F 
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NEGOTIABLE INSTRUMENTS ACT (XXVI 
OF 1881), Ss 11 and 12—Scope 590 


PARTITION ACT (IV OF 1893), Ss. 2 and 3 
(0)—Applıcatıon unde: S. 3 (1) followmg an 
applıcatıon under S 2—Subsequent withdrawal 
of application under S 2—Effect 422 


PARTITION SUIT—Plamtiff suing for partı- 
tion by metes and bounds and separate possession 
of his share—Defendants, co-sharers, also claim- 
ıng partition and separate possession of their 
respective shares—Natuic and scope of such 
suit—Preliminary decree, granting Ę1ehef to 
plaintiff alone—Relief to defendants—Grant of 
subsequently 623 


Preliminary decec passed, but suit 
subsequently dısmıssed—Dısmıssal of the sut, 
if within the power of the Court 392 


PARTNERSHIP ACT (IX OF 1932), S 42— 
Partnership consisting of two partners—Death 
of one of them—Effect of 348. 


PAYMENT OF BONUS ACT (XXI OF 1965), 
Ss 10 and 36—Exemption unde: S 36 from 
payment of mınımunı bonus—Grant or refusal 
of by Government—Duty to apply Ms mınd and 
give 1Casons IT 


PENAL CODE (XLV OF 1860), Ss 99, 323 and 
332—Public servani of Electricity Department 
testing private installation without permission 
of the owne:—If acting as public servant during 
such testing 88 
Ss 100, 304, Part 1, and 324-—Accuscd 
causing injury to the deceased 1n order to escape 
from his hold—Act of the accused, 1f falls under 
S 304, Pari I 452 


———S 161—Amount received for past services. 
rendered by public servant—If comes within 
the mischief of the section 508 


S 224—Ofence under—Peison under 
lawful custody of Police Office. —Gıowd forcıbiy 
taking hım away fiom such custody—Âfter 
release fiom crowd, not submitting to the custody 
—Whethe: commits offence unde: 224 
Intention to escape, whethcı material gz 


Ss 299, 300, Thirdly and Exception 1 to 
s 300—Scope and applicabiluy 511 


S 420—Offence of a li ey i 
10 


PRACTICE—Cause ttle—The Madras State 
Electricity Board by the Superintending Engi- 
neer—Mettu: Electiicity System—Electiicity 
Board, the plaintiff in substance and de facto 
Use of the preposition ‘by '—Defeci pmely 
one of form ; Gg: 
Costs—Appellant succeeding only on 
ground of limitation—Parties duccted to bear 
then respective costs 514 


—Peisons othe: than Advocates—Power of 
Attorney agent of a surtor—If can seek audience 
and plead before a Court on behalf of the suitor 
as a matte: of right—Special permission of 
Couitin partıculaı cases—Haw gianted. 207 


PREVENTION OF FOOD ADULTERATION 
ACT (XXXVII OF 1954), 5s 2 (G), (0, 7 G) 
and 16 (2) (a)—Addition of preservative to the 
sample of milk seized and application of freezing 
pomt method—Analysts’ 1:epo:t—Conviction, 1f 
sustainable 385, 
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PRINCIPAL AND AGENT—Accounts—Stated 
or settled accounts,—Liability of agent to account 
—WMere submission of set of written accounts— 
Not sufficient—Explanation with vouchers 
necrssary.—Acceptance of accounts—May be 
express or implied by conduct—Suıt for accounts 
—Pielımınary decree—When to be passed— 
Practıce 557 
RAILWAY ESTABLISHMENT MANUAL, 
PARAGRAPH 3610—If a statutory rule— 
Withcrawal by Governmeni, of recognition 
granted to a union of employees without giving 
an opportunity to the union to show cause— 
Validity 423 
REGISTRATION ACT (XVI OF 1908), 
Ss. 1 (2) and 17 (1) (6)—Obyect and applicability 
of—-Compromise deed—Immovable properties 
situate in foreign country—-Whether requires 
registration—Admussibility of 348 
RES JUDICATA—A mixed question of fact 
and law.—Plaıntıff anot raising the plea of res 
Jjudwata ım the pleadings and ın the issues— 
Plaıntıff (appellant) 1f could be permitted to 
plead it in second appeal 573 


RICE MILLING INDUSTRY (REGULA* 
TION) ACT (XXI OF 1958), S. 5—Grant o 
permit—Order passed under 5—Wherther 
admınıstratıve or guase judicul—Obyection by 
trustee or worshipper of temple to the grant of 
licence to rice mil] near temple—Whether such 
a person 18 a person aggrieved 143 
SPECIFIC PERFORMANCE—Contract to 
reconvey property entered, into between two 
adults—Rıghts under, assigned ın favour of 
minors—Assignee munors if can specifically 
enforce the contract—Application of test of 
mutuality—Relevant date, <- 427 
STAMP ACT (II OF  1899)—Compromise 
decree ın a partition sut—Rıghts and obligations 
between the parties, when do they arise— 
Stamped compromise decree ıf could be admıt- 
ted in execution petition 135 


Art. 23, Sch I—Conveyance—Instru- 
ment styled as receipt bearing stamps of ten 
naye patse—Duly signed and contaming words 
conveying immovable properties—Insttument 
“ executed * —Lıable to be stamped as a con- 
veyance—“‘ Executed,” ‘* chargeable *—Words 
and phrases—Instrument “executed ” and not 
“executed ”-—Dıstınctıon ae I 
——— 9 and Madras City Municipal Act 
(IV of 1919), Ss 98 and 135—Instrument 
transferring immovable properties—~Exemption 
granted from stamp duty under Stamp Act— 
Levy of surcharge on such instrument by Munıci- 
pal Corporation 635 
———S. 19—Scope—Promissory note executed 
and endorsed outside India—Suit ın India on 
the basis of—Requirement of S, 19 if should be 
complied with .. 590 
S 56 (1) and (2)—Chief Controlling 
Revenue Authority, Board of Revenue—Deed 
styled  agreement—Collector—Levyıng stamp 
suty on document as sale—Imposition of penalty 
—Aggrieved party invoking power of Board of 
Revenue having control over decision of Collec- 








tor— Appeal petition with a request fo: a personal 
hearmg—Quasi-judicial functıon—Oblıgatıon to 
give a personal hearıng—Prıncıples of natural 
ju stice—Writ 


418 
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SUBORDINATE SERVICES RULES, R 27 
(0) —Explanatton IIE—Termınatıon of probation 
of a member of service--Departmental enquiry 
Framing of a specific charge relating to past 
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A CRITICAL NOTE ON THE DECISION OF THE MADRAS HIGH COURT 
IN M. O. MUTHUKRISHNAN v COMMISSIONER, H. R. AND C. E., 
MADRAS.* 

By 
P. N. CHANDRASEKHAR, M A., BL, Advocate, Thanjavur. 


The decision rendered in the above case is to the effect that when a Deputy 
Commissioner, H. R and C. E. passes an order under section 101 of the Act (Madras 
H R. and C. E Act XXII of 1959), ‘granting certificate’ the Commissioner has got 
jurisdiction under section 21 of that Act, ın exercise of his powers of revision to cancel 
the order. It 1s submitted that this same conclusion (which 1s of course the correct 
one) could have been arrived at by a sumple reference to the relevant sections and 
provisions of the Act itself, whereas the Judgment has failed to notice them, and 
has based its decision on a laboured interpretation of section 101 and by reference 
to extraneous decision which have led the learned Judge to make wide observations. 


The term ‘ Court ? has a special definition in the Act. It 1s defined in section 
6 (7) of the Act as the Madras City Civil Court in relation to a Math or temple sıtua- 
ted in a Presidency, Town, and in relation to a Math or temple situated elsewhere 
* Court’ means the Subordinate Judge’s Court having jurisidction over the area, and 
if there 1s no Subordinate Judge’s Court, then the District Court Wherever the 
word ‘ Court’ occurs in the Act, ıt should be understood with reference to this 
definition only. 


The various authorities under the Act,namely, the Government,the Commissioner, 
the Deputy Commissioner, the Assistant Commissioner, the Area Committee 
(functioning till recently) and the trustee, are competent to pass orders in discharge 
of duties assigned to them under the Act In respect of some orders, the Act makes 
provisions for “ Application to the Cout or filing suit in the Court,” by the party 
aggrieved by such order, to set aside 01 cancelsuch order. For example section 90 (4) 
of the Act provides for application to the ‘ Court’ by a trustee to set aside orders of 
surcharge passed against hım by the Commissioner, Deputy Commissioner or Assis- 
tant Commissioner, and section 47 (4) provides for application to the ‘ Court’ by a 
hereditary trustee against the order of the Commissioner appointing a non-heredi- 
tary trustee under section 47 (2). Section 53 (6) of the Act provides for a suit in 
the ‘ Court’ by a hereditary trustee against orders of the Government or the Com- 
missioner suspending, dismissing or removing hım (Section 70 of the Act provides 
RRR Nm T 

* (1968) 1 M LJ. 376 . 81 M L.W.954. i 


2 THE MADRAS LAW JOURNAL, (1969 


for filing a suit in the ‘ Court ° against orders of the Commissioner passed under sec- 
tion 69 of the Act. There are other similai examples. The Act prescribes special 
Court-fees and specified periods of limitation for such applications or surts ın the 
* Court. 


A reading of section 21 of the Act clearly shows that if a person 1s aggrieved by 
an order of the Deputy Commissioner, or Assistant Commissioner or Tiustee, and 
if ın respect of that order, no suits or appeal to ‘ Court’ 1s provided ın the Act, 
the Commissioner 1s competent to exercise his powers of revision over such order 
and annul or modify that order. 


A reading of sectron 101 of the Act shows that when a Deputy Commissioner 
grants a certificate to the applicant trustee ın respect of properties as belonging to 
an institution, there 1s no provision in that section for an aggrieved party to make an 
application to a‘Cour?’ or to file suit ın a ‘Court’ to cancel the order. In contradistinction 
to the several sections referred to above namely section 21, section 47 (4), section 53 (6), 
section 70 and section 90 (4) and simular other sections, the word ‘ Court.’ 1s designedly 
absent in the third proviso ın section 101 (1) of the Act, and the terminology is ‘ msti- 
tution of a suit by a person agerieved. A fortior: there 1s no period of limitation or 
Court-fee fixed in the section or schedule as for the other sections referred to above. 
Therefore when the said third proviso states that ‘nothing contaıned ın section 101 (1) 
shall bar the institution of a sut by any person aggrieved by an order granting the 
certificate for establishing his title to the property’, the suit contemplated and pro- 
vided for is a civil suit under section 9 of the Cıvıl Procedure Code in a Court whose 
jurisdiction has to be ascertained from the Civil Procedure Code and for a Coutt-fee 
provided in the Court Fees Act (XIV of 1955) and for appropiate consequential 
reliefs. Therefore it follows that there is no bar for the Commissioner exercising 
his powers of revision over an order passed by the Deputy Commussioner under sec- 
tion 101 (1) of the Act granting a certificate ın respect of the properties belonging 
to the Institution, and for his cancelling the certificate, 


No doubt the learned Judge has come to the same decision but the grounds stated 
involve a complicated different line of reasoning which ıt 1s respectfully submitted 
was not necessary. In thus rendering the Judgment the learned Judge has sometimes 
used language which ıt is submitted may be put to distored interpretations. In one 
place the learned Judge says: “ The scope of the suit under the third proviso to the 
section 1s not designed (italics mine) for the purpose of cancelling or modifying the 
cértificate of the Commissioner , the grant of the certificate will leave mtact 
the title of the person to the property ...” “Such title can be decided m an 
independent suit.” In another place the learned Judge says: “ But in section 101 
the scope of the suit 1s not directed (italics mme) either to the certificate .. or 
order directing delivery...... but relates to the title of the aggrieved party which 
is preserved intact. 


It is seen from section 101 (1) that the Deputy Commissioner holds an enquiry 
among other things to the title of the religious institution to the property. He gives 
a finding that the property belongs to the institution and the * Certificate ? also states 
that the property belongs to the Institution. It is this finding that empowers the 
Magistrate to orderdelivery. For the purpose of the proceedings under section 101, 
the certificate is conclusive evidence of such ownership The cause of action for the 
suit to be filed by the aggrieved party is therefore the giant of the certificate recognising 
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a right hostile to his title and the threatened delivery o1 actual delivery. In the 
former contingency he has to pray for injunction and ın the latter for possession also 
as consequential reliefs Therefore the proceedings under section 101 involving the 
grant of certificate and order of delivery and the surt for declaration of title cannot 
stand independently in water-tight separate compartments When examining the 
plaintiff’s claim to the title, the Court incidentally examines also the grounds on which 
the Deputy Commissioner has based his decision that the property belongs to the 
temple. If the plamtiff succeeds ın his title surt, the decision of the Deputy Com- 
missioner and the order of the Magistrate stand nullified To this extent the suit 
is in effect though not m form to annul the certificate and order for delivery which 


otherwise will contınue to hold good for the proceedings under section 101 of the 
Act. 
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i oa LAWS DELAY. 
By 
T. S. SUBRAMANIAN, Advocate. 


Speeches are made often commending measures to mitigate laws delays. 
But ın actual practice what happens ıs the other way about. Take for instance, 
the tıme taken for furnishing copies of judgment ın cases ın which appeals have 
to be preferred ın cıvıl cases. Normally, nowadays it takes 6 to 8 months for 
a printed copy of judgment to be supphed to parties and ıt is ıncumbent that 
printed judgment should be produced for preferring the appeals. If however 
an emergent order such as a stay has to be obtained you can for the nonce pro- 
duce a ‘typed copy, though the printed one cannot be dispensed with., What 
a waste of time ıs entailed nı the mere gettng of the copies! Justice delayed 
is justice denied and it 1s a wonder why those that are responsible to see that 
copies are supplied could not get them ready ın a short time, say such as a 
month at the most., 


t There is no good merely making flamboyant talks without actually advan- 
cing one step in the matter of speedy disposal of lıtıgatıon,, 


‘N 
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FREEDOM OF CONTRACT.* 
By 
V G. RAMACHANDRAN 1 


There ıs no absolute independence just as there is no absolute freedom of 
contract. Both are conditioned by certain requirements to balance the interests 
of State v. State, Individual v Society, Individual v Individual, etc. In abs- 
tract theory, ıt ıs lovable to have complete freedom of contract. But as will 
be’ seen ın the discussion below such absolute freedom appears difficult for one 
reason or another. In England, from whom the modern Law of Contract has 
flown to India, the concept of freedom of contract was restramed in Equity 
Legislatron as also under the common law 


No doubt the Courts of Equity even during the seventeenth and eighteenth 
centuries were inclined to assist in the enforcement of contracts. But it 
declined to exercise ıt in cases where the Petitioner was guilty of dishonesty and. 
sharp practice. Where A contracted to purchase the estate of B pretending 
that ıt was for a frend of B and therefore got ıt cheaper, when ın fact he had 
bought ıt for another, the Court refused to help A.? In Webster v. Cecil 
plaintiff sued for specific performance of a contract to sell a certain property 
for £1,250. The defendant’s plea was that he had refused to sell it to the plaintiif 
even for £2,000 but in his letter he had by mustake offered it for £1,250. 
The plaıtıff knowing the error accepted the written offer The Court refused 
to help the plaintiff and said that ıt could not compel a party to sell property, 
for less than its real value. In Equity, the plaıntıff can ask no relief though 
he may try his luck at Common Law Courts of Equity were so jealous in 
protecting a party from ınjustıce that they did not look with favour the provi- 
sion ın section 4 of the Statute of Frauds whereby a contract not in writing 
could be enforced.. In Half Penny v Bollot*, the Court stated: “that they can- 
not allow the statute to be made a cloak for fraud, and that ıt would be some- 
thing lke fraud if the promise is true on oral evidence and yet the promisor 
would take shelter under the statute. 


A. LEGISLATIVE ENCROACHMENTS. 


The sanctity of contracts had thus a set back and an encroach- 
ment by the provision ın the Statute of Frauds But the reason for 
the Sstatute was to prevent frauds in innocent persons by manipulated 
oral evidence There were other legislative encroachments on the freedom 
of contract Thus the Sunday Observance Act, 1677 made all contracts entered 
into on Sundays void due to religious reasons prompted by puritan influences ın 
the early days on legislation Wagering Contracts provided was another field. 
for what may be called moral legislation to put down gambling. For Wager- 
ing Contracts were not illegal or unenforceable at Common Law The Gaming 





* The extent to which the orthodox principle of a contract being born of the free consent of both 
the parties thereto has been undermined 1s to be seen in the power of the Industrial Tribunal by 
its award to make a new Contract containing new rights and obligations and impose 1t on the parties 
who are bound by it Sze (1950) Lab LJ (SC) 921, 948-9—Ed. 

1. Author of ‘ Law of Parliamentary Privileges’, Fundamental Rights and Constitutional 
Remedies, The Law of Contempt of Court, Admınıstratıve Law, etc. 

2. Philips v Duke of Bucks, (1682) 1 Vern. 227, è 

3. (1861) 30 Beav. 62. 

4. (1699) 2 Vern. 373. 
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Act, 1840, declared all contracts or agreements by way of gaming or wagering 
null and void, except where ıt was a contribution towards a lawful prize. The 
contracts were yet not illegal ın the strict sense., 


The Gaming Act, 1892 made void any promise to pay any person money 
paid by that person under the Gaming Act, 1845 or any agreement to pay a 
sum of money by way of fee or reward ın réspect of any services relating to 
such contract. In the matter of Infant’s Contracts the Infants Relief Act, 1874, 
declared three classes of infant’s contracts absolutely void, eg.: Contracts to 
repay money loans, contracts for goods supplied or to be supplied (other than 
necessaries) and all accounts stated. 


The Truck Act, 1831, was another mstance of an ınroad into Contract Law. 
It made it an offence for an employer to contract) that wages payable to his 
servant should be paid otherwise than ın current com of the realm and declared! 
such contracts as illegal. This saved the employee from exploitation -by the 
employer m compelling the former to take vouchers for purchase of commodities 
in the employer’s shop at his price. 


The Money-Lenders Act, 1900, and 1927 were further statutory inroads in 
private Contracts with the object of saving the debtor from usury and malpractices 
indulged in by the lender. The Hwe Purchase Acts of 1938 and 1954 were 
further instances tended for the protection of the hire purchasers ın the lower 
income groups. Labour Legislation intended to protect the employees from 
onerous contracts forced on them by the employer. The Trade Unions Act, 
1871 provided that the purposes of a Trade Union should not by reason only 
that they were ım restraınt of trade be treated as unlawful either (a) so as to 
make members of the association crimially lable for conspiracy, or (b) so as 
to render void or voidable any agreement entered into by them. For political 
and industrial reasons certain trade union contracts have been made statutorily 
unenforceable by Courts. 


B. AT COMMON LAW. 


The curtailment of the freedom of Contract by the Common Law Courts 
through the theory of umplied terms and the doctrine of frustration of contract, 
ıs well known. Contracts opposed to law or morality or ıf in restraint of trade 
and other restrictive practices by statutory sanction were fetters on the freedom 
of Contract Yet again Courts had to respect executive arrangements and no 
agreement can bargain away the fundamental discretionary powers of the State 


(a) Doctrine of implied terms.—It ıs true, as Sır Frederick Pollock, had 
observed®, that Courts “were averse to going beyond the strict letter of instru- 
ments and would only in extreme cases imply terms that were not expressed or 
at least imported by some generally understood custom.” Often businessmen 
enter into contracts and respect the usages and conventions in vogue in the busi- 
ness though the written Contract may not have those reduced to writing., 
Bowen, L.J.* was of the view that in business transactions “what the law 
desires to effect by the ımplıcatıon as must have been intended at all events by 
both parties who are businessmen, not to mmpose on one side all the perils of the 
transactions, or to emancipate one side from all the chances of failure, but to 
make such party promise in law as such at all events, as ıt must have been in 
the contemplation of both parties that he should be responsible for ın respect ofi 
those perils or chances” These opmuons crystallised slowly and were codified 


anama 


5 Pollock on ‘ Contracts’ 19th Edn, p 297. 
6. In The Marooch (1889) 14 P.D. 64-68, See also Sethia Ltd. v. Partabmul Rameshwar, 
(1951) 2 All E.R. 3521. 
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in the Sale of Goods Act, 1898. The statutory provisions only gave effect to 
the intention or will of the parties, in the background of trade usage, or past 
professional dealmgs. Difficulties arose when such background was not avail- 
able. Then the Court was driven to find out what provisions the parties would 
have made as reasonable persons “sf they had contemplated facts which had 
proved to be beyond their provısıon”.” 


The Bulls of Exchange Act, 1882, The Sale of Goods Act, 1898, Merchant 
Shipping Act, 1894, Marine Insurance Act, 1906, Landlord and Tenant Act, 
1927, Housing Act, 1936, Hire Purchase Act, 1938, are all statutory provisions 
containing what may be called “Statutory Implied Terms”. 


The theory of implied terms gradually developed and Judges lıke Denning, 
L.J.® would “no longer credit a party with the foresight of a Prophet or bis 
lawyer with the draftsmanship, of a Chalmers” and so would prevent injustice 
by reading into the contract the necessary implied terms The tendency was 
to make wider use of the theory of implied terms for adjusting the rights and 
obligations of parties. In Hivae Ltd. v. Park Royal Scientific Instruments 
Ltd.°, employees of the plaıntıff Company worked in their spare tıme for the 
rival concern producing the same appliances Injunction against them was 
granted on the ground “that there should be implied into the contract of employ- 
oe a term that the servant undertakes to serve his master with good faith and 

delty.” 


Implied terms were often read into a Contract in many cases.2° A word 
of caution was however sounded by Mackinnon, L J.** to this effect: 


“T recognise that the right or duty of a Court to find the existence of an 
implied term or implied terms ın a written contract is a matter to be exercised 
with care, and a Court is too often invited to do so on vague and uncertain 
grounds”. 


A foo wide application of the ‘implied terms’ theory would in the words of 
Denning, L.J.**, “have seriously damaged the sanctity of contracts.” 


(b) When performance is impossible and frustrated —The Common Law 
postulated that a person 1s bound by the terms of his contract, physical or legal 
impossibility of performance being no answer 2-a But Courts found the implied 
terms theory handy to grant the needed relief if there 1s frustration of contract, 
due to an intervening event or change of circumstances so fundamental as to 
strike at the root of the agreement ** Lord Loreburn* explained that Courts 
discharged a contract in certain events as it was able to ‘infer from the nature 
of the contract and the surrounding circumstances that a condition which was 
not expressed was the foundation upon which the parties contracted.” 


The doctrme of frustration was ably put by Lord Russel of Killowen in 
Re Badische Co.“, that “it rests on an implication arising from the presumed 





7. See “ The Sanctity of Contract”, Sır David Hughes Parry, p 42 
8 British Movietonews v London and District Cinemas Ltd, LR (1951) 1 K.B 190, 202 
(1950) 2 AU ER 390 
9. LR (1946) Ch 169 
10 Martin Baker Aircraft Co , Ltd v Canadian Flight EqupmentLid,LR (1955)2QB 556, 
Ramford Ice and Cold Storage Co , Ltd v Lister, LR (1957) AC 555. 
11 Shrlaw v Southem Foundries lid, L R. (1939) 2K B 706, 227 
12 See LR. (1956) 1 KB 302 at 308 
12-a See Paradınev Jane, (1647) Aleyn 96 
13. Taylor v Caldwell, (1863) 3 B & S 826. : 
14. TampinS S Co, Ltd v Anglo Mexican Petroleum Pioducts Co., Lid, LR (1916) 2 
A.C 397, 404 
15. LR (1921) 2 Ch 331, 379. 
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common intention of parties If the supervening events or circumstances are 
such that it 1s impossible to hold that reasonable men could have contemplated 
that event or those circumstances and yet have entered into the bargain. express- 
ed in the document, a term should be ımplıed dissolving the contract upon the 
happening of the event or circumstances The dissolution lies not in the choice 
of one or other of the parties, but results automatically from a term of the con- 
tract. The term to be implied must not be inconsistent with any express, term 
of the contract.” ça ie tf 


The doctrine of frustration on the ımplıed term theory would however 
appear unjustified if the parties to the contract had adverted to the possible 
happening of the frustrating event but nevertheless decided to do nothing about 
it and made the contract in absolute terms “-a The doctrine may not also be 
invoked when the parties had provided ın general terms what was to happen on 
the occurring of the frustrating event In such'a case a term could not — 
implied if it would conflict or be inconsistent with the parties’ express provision 
Yet, ın Bank Line Ltd. v Capel“, the House of Lords decided otherwise. Sol 
the position in law now is that the contract 1s deemed frustrated on the occur- 
rence of the frustrating event irrespective of the volition or the intention of the 
parties or their knowledge as to that particular event ** As Streatfield, J stated’ 
“their own. belief and ther own intention 1s evidence and evidence only, upon 
which the Court can form its own view whether the changed circumstances were 
so fundamental as to strike at the root of the contract and not to have been 
contemplated by the parties ” 


Thus the Court by a legal fiction can assume the jurisdiction to modify or 
dissolve contractual obligations with a view to dispense justice, having due 
regard to the changes in circumstances beyond the control of parties. The 
change of circumstances and the reasonable attitude ın the role of the Court 
in that regard, practically makes the ‘implied term’ theory unnecessary for dis- 
charging a contract that ıs frustrated Lord Wright put it pithily “that the 
Court or jury as a Judge of fact decides the question ın accordance with what 
seems just and reasonable in its eyes The Judge finds himself the criterion 
of what is reasonable The Court is in this sense making a contract for the 
parties though it 1s almost blasphemy to say so ” 


(c) When Contract is opposed te Law or Morality—The Common Law 
Courts gradually followed the footsteps of the Courts of Chancery and 
the Legislature m some needed encroachment on the sanctity of con- 
tracts on the ground of ulegality or immorality It appeared paradoxical 
that the Courts who looked into the morality of upholding contractual 
obligations, were disposed to destroy them on the ground of public policy. 
Lord Mansfield’s pronouncement in Holman v Johnson’ 1s oft quoted m this 
connection — 


“The objection that a contiact 1s immoral or illegal as between plaintiff 
and defendant sounds at all tumes very ill ın the mouth of the defendant: It is 
not for his sake, however that the objection ıs allowed, but ıt is founded ini 
general principles of policy, which the defendant has the advantage of, contrary 
to the real justice, as between him and the plaintiff, by accident, if I may say 
so. The Principle of Public Policy is this, ex dolo malo now orituer actio. 
No Court will lend its aid to a man who founds the cause of action upon an 
immoral or an illegal act. If, from the plamtiff’s own stating, or otherwise, the 





15-1 See Maritine National Fish Ltd v Ocean Trawlers Ltd , LR (1935) AC 594-99, 
16 LR (1919) AC 435 

17 Per Streatfield, J , ın Morganv Manser, L.R. (1948) 1K B 184 at 191, 

18. Legal Essays and Addresses, p, 250 

19. (1775) 1 Coup 341. 
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cause of action appears to arise ex turpi causa, or the transgression. of a positive 
Law of this country there the Court says he has no night to be assisted. It is 
upon that ground the Court goes, not for the sake of the defendant, but because 
they will not lend their aid to such a plaintiff. So if the plaintiff and defendant 
are to change sides, and the defendant was to bring his action against the plain- 
tiff, the latter would then have the advantage of it, for where both are equally 
in fault, potior est conditio defendentis.” ý 


It appears distinctly distasteful that a man who has promised should be 
allowed to wriggle out of that promise on the plea of illegality or ımmorality 
Thus a person who had work done for him by a building contractor, could 
refuse to pay on the plea that the contractor had no licence and so the transac- 
tion was vitiated °° Further the immorality or illegalıty of contractual 
obligations appears to fall more heavily against the plaintiff leaving the defen- 
dant to reap the dividends All this could be justified only on the ground of 
public policy The State and hence its Courts are bound to refuse its aid where 
agreements involve crimes, immorality and illegalıty If the State does not do 
this who else can? Justice Cordozo put this pithly “If the moral and physi- 
cal fibre of its manhood and womanhood 1s not a State concern, the question 1s 
what is ?”2 One could, however, agree with Lord Atkin? ın his statement that 
‘the doctrine should only be involved ın clear cases in which the harm to the 
public is substantially incontestable and does not depend upon the idiosyncratic 
inferences of a few Judicial minds ” 


Suicide is a crime and so if the policy holder shoots himself before the 
policy matured, the executors could not recover the msured amount since as 
Lord Wright put ıt? “the Court must, we think, apply the general principle that 
it will not allow a crımınal or his representative to reap by the judgment of the 
Court, the fruits of his crime ” 


(d) Restraints of Trade-Barter Contract.—Courts ın England even as early 
as ın 1596 considered restraints ın trade harmful to the development of commerce 
as such restraints ın business contracts have a tendency to create monopolies 74 
In Lord Macnaghten’s words? “The Public have an interest ın every person’s 
carrying on his trade freely, so has the individual Al interference with indi- 
vidual liberty of action in trading, and all restraints of trade of themselves, if 
there is nothing more, are contrary to public policy and therefore void ” Unless 
the restraint clause 1s beneficial to the Promisee and not inimical to the State’s 
interest, Courts will strike down contracts with restraint clauses The Restric- 
tive Trade Practices Act, 1956, has in the provision ın section 21 a dictum that 
all registrable restrictive agreements within the Act are presumed to be contrary 
to the public interest unless they are justifiable under the Act. The whole thing 
rests on the ground of public policy What ıs public policy is difficult of pre- 
cise definition Lord Truro would say’ that it was a “principle of judicial legis- 
latıon or interpretation founded on the current needs of the community ” Lord 
Wright would put it differently? as “considerations of public interest which 
require the Courts to depart from their primary function of enforcing contracts 





20 Per Lord Ev2rshz1,M R ın Townsend (Bulders) Ltd v Cinema News ete , Ltd, (1957) 
IWLR 119, 124 
21 Adlerv Deogan, 251 NY 467, 484 
22 Fenderv Mıldmay, LR (1938) AC 1,12 
23 Beresford v Royal Inswance Co, Ltd, LR (1938) AC 586 m Appeal. LR 
(1937) 2K B 197,219. 
24 Colgate v Batchelor, (1596) Cro-Elis 872 
25 Nordonfelt vy Maxim Nordenfelt etc , Co., LR. (1894) A.C. 535, 565 
1 Egertonv Brownlow, (1853) 4HL.C fat p 196, 
2. Fender v. Mildmay, (1938) 4 A.C 1, 38, 
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and exceptionally refuse to enforce them . Certain rules of public 
policy have to be moulded to suit new conditions of a changing world ” 


The negative role of public policy tends to make contract not to move from, 
its static role to a dynamic one to meet the challenge of ever-changing modern 
business and industrial relations. ‘Trade Unions and Trade Associations, there- 
fore, have their own regulations to guide them instead of seeking the aid of 
Court The need thus arose for a new machinery to protect the public from 
restrictive and monopolistic practices. The Monopolies and Restrictive Practices 
Act, 1948, enabled the appointment of a commission to investigate and report 
on those restrictive trade agreements which were referred to it by the Board of 
Trade. This led to the legislation called the Restrictive Trade Practices Act, 
1956, which enab'ed the maintenance of a Register of agreements registrable 
under the Act, a Restrictive Practices Court where proceedings could be taken 
in respect of those agreements The registrable agreements consisted of 
those that carried on business in the United Kingdom in the production or 
supply or manufacture of goods The restrictions related to prices and control 
of supplies or manufactures and whether the restrictions were in public interest 
was justiciable in the Restrictive Practices Court, manned by Judges with experi- 
ence in industry, commerce or public affairs If they were, they were declared 
void These provisions gave a major shake up ın almost every section of ındus- 
try.” This experiment in curtailing freedom of contract 1s so far found to be 
encouraging and an assessment as to the future could be done after giving the 
machinery a longer trial. 


(e) Executive Arrangements and Freedom of Contracts.—Prof J D. B» 
Michell* amply explains as to how executive agreements are more in the nature 
of governmental directives than as enforceable contracts He says" “The 
Principle is simply that in the last resort the law permits a governmental agency 
to fulfil the fundamental purposes for which it was created, even though so 
doing may involve interference with vested contractual rights which an individual 
may have against that agency.” The learned Professor adds “The special 
purpose for which governmental agencies exist, the service of the community 
requires that on occasions those agencies must be released from or may be able 
to override, their obligations . This limitation of the obligation of Con- 
tract depends not on the acceptance of any particular theory of polıtıcal philoso- 
phy but upon practical necessity.” 


An instance 1s furnished in the case The Amphitrite’, where a Swedish ship 
in 1918, during the first world war was able to sail and deliver her cargo on the 
undertaking extended by the British Legation in Stockholm that at least sixty 
per cent of the goods should be approved goods But on its second voyage 
to England, clearance was refused to the ship as it was contrary to British prac- 
tice. Basing its claim for damages on the undertaking given by the Legation, 
the ship-owners launched a sut which was rejected since no agreement can bind 
governmental essential actions. 


In India, governmental freedom to enter into Contract is governed by the 
Constitutional Provision mi Article 299 of the Constitution of India. The citizen 
is thereby assured of his remedy against Government provided the conditions in 
the said article are fulfilled Executive arrangements in India have been pro- 
tected by the article to a great extent 








3. See Fınancıal Times, Tth January, 1959. 
4. Contract of Public"Authorities at p 17 
5 Jbdatp 222 

6. LR (1921) 3 K.B 500. 
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© The Evolution of the Modern Law of Contract—We have“ 
adverted carlıer that behind the Law of Conrtact there lay the simple 
moral Principle that a person should fulfil his promise and abide by his 
agreements. The early English Law did not however translate the moral prin- 
ciple mto a legal one. It was in the nimeteenth century that something like a 
general law of contract emerged under the ımpetus of the business or economic 
tactor The economic and social urges of modern societies necessitated the 
proper development of the Law of Contract. For one thing the demands of 
labour necessitated transfers of property and performance of services. The 
growth of the Institution of credit was another factor fcr the development of the 
Law of Contract. In the words of Roscoe Pound “Wealth in a commercial age 
is made largely of Promises.” Thus it 1s clear that the development of the Law 
of Contract grew up pari pasu with the development of Commerce. It 1s the 
Law of Contract that hesped a manın his various duties, obligations and nights 
His banking transactions, right to occupy his own house rented ol mortgaged, 
his shareholdings, relations with bis servant or master, bis own employment, his 
contractual obligations, his insurance, his purchases on hire purchase and many 
other things rested on the Law of Contracts for enforcement of his rights., 


The traditional or classical theory of the Law of Contract can be said to have 
developed during the eighteenth and nineteenth centuries, which were the hey- 
day for the Natural Law Theory and the philosophy of laissez-faire. ‘The Natural 
Law Theory postulated man’s inahenable right to make his own contract and 
the Jaissez-faire philosophy stressed that law should interfere with people as 
little as possible. The. Civil Law Judges played a negative role enabling citizens 
to ‘realize their wills’, without let or hindrance or interference by governmental 
or judicial authorities. The Law stepped in only when there was a breach of 
what was willed, and pulled up the defaulter of contractual obligations. The 
Judge was but a mere referee to see that the rules of the game were obeyed; 
the freedom of contract or the sanctity of contract had its fullest play. Sır 
George Jessel stated ın 1875 that “af there ıs one thing more than another which 
public policy requires, 1t 1s that men of full age and competent understanding 
shall have the utmost liberty of contracting and that their contracts when enter- 
ed into freely and voluntarily shall be heid sacred and shall be enforced by 
Courts of Justıce.”” 


This phrase ‘Freedom of Contract’ was hard to define and even now is not 
fully understood All that the judges of the nineteenth century enunciated was 
that it was based on mutual agreement as a result of free choice. The test of 
agreement 1s objective and not subjective What is important ıs not what was 
really intended or agreed but what their conduct showed as indicative of agree- 
ment., vet tk? 


By the end of the classical period the objective approach was deemed con- 
clusive as to agreement, assent or intention in the law of contract. Some Judges 
were however mclined to dwell more on consensus of the mund as necessary 
for a genuine agreement. The objective approach of the classical period has 
only been intensified in the modern period of the twentieth century. Neverthe- 
less the tendency of the nineteenth century Judges relying on mtention of 
parties as leading to the solution of a dispute had not disappeared altogether. 
Matters as contractual capacities of parties or ulegality of contract 
were outside the range of ‘intention of parties’. But the following 
were deemed to be inside that range. Whether there was a contract at all, the 
legal results of the contract, if the agreement was a valid legal contract, the 
interpretation of the parties’ language, and the law of what country was to 
govern the contract. What exactly does one mean by saying that a contract is 





— 


7. Printing and Numerical Registering Co. v. Sampson, (1875) L.R. 19 Eg, at 465. 
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“the outcame of a free choice” Here again political and economic theories of 
the day had an mfluence more than what a Judge thought and the latter 
always thought in a restricted way. In its widest sense the term meant that 
the liberty of a person to make any contract with whomsoever he pleased could 
ın no way be curtailed. There was no legal obligation to enter into a contract., 
The exception to this ın the nineteenth century was the person having a com- 
mon calling as the ‘Innkeeper’ or the ‘Common Carrier’. They were bound 
legally to contract with members of the public who demanded their services. 
Industrial and Commercial competition did provide a freedom of choice. But 
this became restricted on the introduction of the Railways and public utilities. 
Monopolies sprang up and this elımınated competition and freedom of choice 
to a large extent Then agam the overriding ‘Public interest? or public policy 
was another damper on freedom of contract even in the nineteenth century.. 
The other damper was legislative ınterference such as the Truck Act of 1831 
and the Gaming Act of 1845., 


So slowly the freedom of contract of the early classical age was taking 
different hues as nineteenth century came to an end, consequent on rapid economic 
and social changes. Intention of Parties which governed an agreement often 
tended to be a fiction. For a contract came to be termmated if it was ımpossi- 
ble of performance. This impossibility gave the death blow to intention of 
parties ın so far as performance was rendered ımpossıble through some extra- 
ordinary event occurring without the fault of either party. This doctrine of 
‘Frustration of Contract’ propounded ın 1863 discovered an ‘implied term’ ir 
the original contract, as some kind of ‘presumed intention of parties’. Acting 
on this doctrine Courts dissolved a contract on account of ‘frustration’. The 
law was developing so fast and society progressed ın such a complex way, that 
‘intention of parties’ was térpedoed ın the process., 


Let again standardisation of law tended to eclipse the rule of ‘intention’., 
This was clear in matters of sale of goods, insurance, etc. The duties of the 
buyer and seller were analysed and standardised and finally codified ınto the Sale 
of Goods Act. The result was there was no need to go into intention of parties 
as the statute had codified the various dutes of buyer and seller. However, 
intention of parties could vary or exclude such statutory duties by express agree- 
ment as provided in the statutory provision. 


The freedom of choice theory suffered from social and economic onslaughts 
in the shape of unemployment, scarcity of water and gas, difficulty ın transport, 
the railways bemg the only facility ın long distance travel ın the nineteenth 
century There was no option but to enter some employment get water and 
gas on certain terms and travel by railways only The equality of contracting 
parties in the concept of freedom of choice which governed the classical law of 
contract, tended also to dimmish Minors, or Lunatics were not equals and 
had to be specially provided for As trade unions were then probibited the 
employer had the upper hand Small busıness was no match to big combines 
or monopolies as the Railway. 


The concept of sanctity of contract was but a facet of ‘freedom of contract’ 
That sanctity vanished ın the presence of fraud, undue mfluence, duress or con- 
tracts designed to violate the criminal law Oo Legislation ınterfered in such cases 
more than the judiciary The ‘absolving power? of the Court appeared to step 
in the development of the doctrine of frustration towards the end of the mne- 
teeth century., i 





8 See Lord Loreburn in Tamplin S. S. Co. v. Anglo Mexican Petroleum Co., Ltd, (1916) 2 
A.C. 397 at 404. 


tì THE MADRAS LAW JOURNAL i3 


On the whole during the nimeteenth century, the sanctity of contract was 
enforced legally The Judges interfered only when there was an obvious frus- 
tration of contract. They (the Judges) had yet to understand that the law 
should go in aid of persons entering into harsh or burdensome contracts. 


The dawn of the twentieth century heralded vast changes ın political, eco- 
nomic and social fields. The doctrine of laissez-faire crumbled. The Law of 
Contract was no more negative but positive for the achivement of justice. Un- 
fair contracts due to economic or social pressure was looked down. No longer 
was the agreement of parties sacrosanct m all details. The introduction of 
standard form contract blew up the theory that the details of contract should 
depend on the actual agreement. The party was generally hustled or compelled 
by circumstances to get into such standard forms of contract as otherwise he 
cannot get any service, say, electricty, gas, purchase of car on hire purchase, 
etc., The terms and conditions for travel by Air or Railway were fixed by the 
monopoly and the party had no other alternative than to bow down to it. His 
volition or desire or intention was of no account. He had to submit to the 
imposition of the standard form agreements, which controlled the piace of Court 
action in case of breach, or penalty if a condition is violated. There was no 
choice about it. The organisation had all the advantage over the individual and 
introduced exemption clauses which made the organisation ımmune from all 
lability in any circumstance. There was thus no mutuality, or choice and very 
little left for the intention of the individual House building societies, leases by 
Local Authority, Licences, Hire Purchase Agencies had their own standard 
forms which compelled acceptance. Ther advantages were that they 
saved time, trouble, and expense ın bargaing over terms. The Courts, 
however, felt the need to interfere whenever ıt was necessary. The standard 
form which gave freedom to the organisation to choose the law which should 
govern the transaction was not to the acceptance of the judges. Yet again the 
doctrine of frustration was freed from its fictitious dependence on mtention of 
parties as could be seen in the House of Lords pronouncement in Davis Contrac- 
tors v. Fareham U. D, C.°. 


i is .. . But it may still be of some importance to recall that, if the 
matter 1s to be approached by way of implied term, the solution of any parti- 
cular case is not to be found by enguırıng what the parties themselves would 
have agreed on had they been, as they were not, forewarned. It 1s not merely 
that none can answer that hypothetical question, ıt 1s also that the decisio: 
must be given irrespective of the mdividuals concerned, their temperaments and 
failings, their interest and circumstances 7° The legal effect of frustration does 
not depend on their intention or their opmion, or even knowledge as to the event. 
On the contrary, 1t seems that when the event occurs the meaning of contract must 
be taken to be, not what the parties did intend (for they had neither thought nor 
intention regarding it), but what the parties, as fair and reasonable men, would pre- 
sumably have agreed upon, ıf having such possibilities in view, they had made 
express provision as to their several rıghts and liabilities ın the event of 1ts occur- 
rence >” By this time ıt might seem that the parties themselves have become so 
far disembodied spirits that their actual persons should be allowed to rest in 
peace In their place there mses the figure of fair and reasonable man. And 
the spokesman of the fair and reasonable man, who represents after all no more 
fo the anthropomorphic conception of Justice, 1s, and must be the Court 
itself, ”19 


ee 





9. (1956) AC 696. 
10 Hiryt Mul v. Cheong S.S. Co., (1926) AC 497 at 510. 
11 Ibid at p 509. 
12. Dahiv Nelson, Donkin & Co, (1881) 6 App Cases 38 at 59, 
13. (1956) A C. at 728, 
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The above opinion makes it clear that the Court can no more be guided by 
the intention of parties andcome to its decision as a rule of law as to what the 
parties reasonably agreed or intended. The doctrine of frustration was thus deve- 
loped. Intention of parties was subordinated to interests of Justice. Freedom of 
Contract was getting restricted as ın the case of a person compelled to joıni a trade 
union to earn a livelihood, or a retailer being compelled to contract with a whole- 
saler to ply his occupation, or a householder compelled to contract with suppliers cf 
gas and electricity. Monopolies and standard forms were the further curb, neces- 
sitating the Restrictive Practices Court Companies, partnerships, etc., further 
eliminated individual contract The individual could however yet deal personally 
and exercise his freedom in purchase or sale of house, car, etc. The object of 
legisiation was to reduce the hardships to the weaker of the two, eg., tenancy 
legislation (tenant to be protected from Landlord), Hire Purchase Act, 1938 (Pro- 
tection to purchaser), Money-Lenders Act (Protecting the borrower), and Legisla- 
tion regarding price control of certain goods (protecting the consumer). What 1s 
merely a breach of contract or a cause of legal action, was sometimes made criminal 
to protect the consumer—vide Merchandise Marks Act, 1887-1953. Statutes some- 
times prohibit the ‘exemption clause’ in standard forms. 


The modern Law of Contract does not altogether erase the concept of agree- 
ment and intention. The ancient too much emphasis, 1s alone taken away im 
the interests of justice. Parties have now a mght to vary or exclude the normal 
rules by express agreement The classical principles are yet there. Modern 
Law’s weakness 1s that the changes are only piecemeal here and there. The 
basic principles of nineteenth centry as revealed by the judgments of 
that period do remain m the mam. Intention ıs yet divined by Judges to decide 
many issues. The tendency to treatstandardformcontract or exemption clauses as 
normal is to be deprecated. They are only exceptional occurrences and must 
be subordinated to accepted Principles of Contract. 


(g) The future of the Law of Contract—Sir David Hughes Parry** took 
into acgount the opmion of Morns, L J.*s that though the history of the Law of 
Contracts fascmates and the theory and principles of its philosophy are mch in 
interest, ‘the interest of the litigant 1s ın his own case.” Parry then observes : 


“All this bides me to the view that we must at all times keep in mind the 
uestion whether the time 1s not fast approaching when the whole structure of con- 
tract law with its preconceived ideas and nineteenth century doctrine, has not 
become so rigid and static that ıt cannot be expected to bear on all fronts the 
strains and stresses of modern economic and social pressures.” 


One feature of the past ın Common Law has been its stability and fixity of its 
legal machinery. ‘The rule of precedents has come to stay. Rightly, Judge 
Cardozo" has declared “what has once been settled by a precedent will not be 
unsettled overnight, for certainty and un:formity are gains not lightly to be sacri- 
ficed, above all 1s this true when honest men have shaped their conduct upon the 
faith of the Pronouncement ” But it has to be admitted that the changes in 
social and economic sphere have been so fast that law should not be allowed to 
lag behind. 


We have to note that recent trends in collectivisms are the restrictive operation 
on the Law of Contract, Legislative measures do curtail pre-existing rights, e.g. : 
Landlords and tenancy legislation, Master and Servant Law, and Law of Overseas 








14 Sanctity of Contracts ın English Law, p 71. 
15. ‘On Law and Public Opmion’ at p 3 (Address to the Holdsworth Club). ` 
16. ‘In Paradoxes of Legal Science’, pp. 20-30. 
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Trade When man 1s social he is cooperative while he ıs competitive in his indi- 
vidual needs and the demands of society and how far Government can interfere 
in the mdividual’s freedom Professor Fuedman™ rightly points out that the 
theory of separation of powers has been accepted by the Judges in England. They 
would leave to the Legislature the application of legal pohcy But in America, 
the Supreme Court often influenced American Social Policy The statutory out- 
put in England left a field for mterpretation for Judges who had necessarily to 
uphold established legal principles while trying to reconcile between the claims of 
the individual and the needs of society They had to readjust old principles to 
new needs or situations.** 


The old respect of the individual for his contractual obligations, is not so 
much ın evidence in modern days Non-performance of obligations found support 
in the development of the doctrine of frustration The demand for the relaxation 
of the strict letter of the contract to relieve hardships and the importation of terms 
if performance was insisted upon, was more ın evidence. Defences of illegality 
or immorality or publıc policy helped a party who desired to back out from his 
pledged word. i ee eo EES 


The Legislature and the Courts have also imposed certain restrictions on the 
freedom of contract for reasons of Government or Public Policy. The standard- 
form agreements are too common in a highly developing commercial society, 
with the result that the customer 1s negativély drawn into it by force of cırcum- 
stances. He 1s amazed later when he is told he cannot get from Court the relief 
he wants on account of the technical term in the contract or on account of 
the ‘exemption clauses’ placing the promısee ın an undesirable advantageous posi- 
tion. The question therefore arose whether such clauses are fair, and instances 
there are where legislation had to step ın to veto such oppressive clauses. 


The complexity of modern activities makes it also difficult to provide for all 
eventualıties. It 1s therefore difficult to solve the rıddles of the Law of Contract 
overnight. The existence of the problem 1s a sure indication of the growth of 
that law. Mr Justice Holmes nghtly observed “The Law 1s always approach- 
ing and never reaching, consistency. It is forever adopting new principles from 
life at one end and ıt always retams old ones from history at the other 
it will become entirely consistent only when it ceases to grow.” 





it m m eR ŞAN 


17. Legal Theory, 3rd Edn at p 334 
18. See Lord Mansfield ‘Law and other Things’ at pp 38-54, 
1g. Cited m* The Sanctıty of Contract,’ p 77, 
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FREEDOM OF PROFESSION AND STATE MONOPOLY. 
By 
V.B AWASTHI, LLM., Lucknow Uniwersity. 

As disclosed by the Survey of Prof Mortimer J. Adlert, three different 
“meanings can be attributed to the word ‘freedom.’ The first ıs the freedom of 
circumstantial self-realization possessed by any individual who is able to act as 
he wishes for his own good * the second 1s the freedom of self-perfection possessed 
by only those who are able to will or live as they ought ın conformity to the 
idea! befiting human nature and the third ıs that of self-determination 
possessed by all by virtue of a power inherent in human nature whereby a man 
is able to change his ow1 character by deciding what he shall do or shall become. 
Freedom, thus, though intrmsic m character 1s always situational and not a fixed 
whole lıke an apple pie into which the law cuts and with each cut takes a piece 
away 

In India the «ry for freedom was made from time to time during the period 
preceding the independence. A question much debated at the three Round Table 
Conferences?, and also advelted to in the reports of the Simon Commuission® and 
the Jomt Select Committee on the Government of India Bull, 19354, was the advısi- 
bility of including a ‘ Bill of Rights’ guaranteeing certain basic freedoms to the people 
of this vast country Though ıt was almost natural for people bred ın the tradition 
of Dicey’s third meanıng of the Rule of Law, to regard such guarantees useless or 
futile, such was the fervcur that even they had to condescend to the mclusicn of 
guarantees against discrimination on grounds of religion, descent, caste, colour or 
place of birth ın respect of, among other things, ‘ holding public office or practising 
any trade, profession or calling’ in section 298 of the Government of India Act, 
1935 

In the same strain the Constituent Assembly convened to frame a Constitution, 
too, adopted after its first meeting a resolution wherein was guaranteed and secured 
to all people of India among other things the freedom of vocation which was included. 
among the Fundamental Rights guaranteed ın Part ITI of the Constitution. Article 
19 enumerates seven distinct avenues of liberty guaranteed to the citizens of this 
country That they are the strands of the same fabric ıs beyond doubt, for liberty 
denotes not merely the freedom from bodily restramts but the right of the individual 
to enjoy all those privileges which are essential] to the ordinary pursuit of happiness by 
free men including among ohters the right ‘ to engage ın any of the common occu- 
pations of hfe *5 Thus Article 19 (1) (g) provides . 

“(x9 (1) All citizens shall have the right— 


1 Mortimer J Adler .‘ The idea of Freedom—Dualectical Examination of the Conception 
of Freedom’ New York, 1958. 


2. See Report of the Indian Round Table Conference . 3rd Session, 1932, p 62, 63 
3. See Report of the Statutory Commission, Vol 2, Para. 36, pp 32, 33 


og Report of the Joint Select Committee on Indian Constitutional Reform: Para. 369 
at p - 


5 Meyer v. Mebraska, (1923) US 390 at p. 399. 
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(g) to practise any professicn, o1 to canyon any occupation, trade or business 


Itıs later followed by clause (6) of the same Article which enumerates the nature 
of restrictions that can be imposed by the State upon this right and which at the tıme 
of the adoption of the Constitution ran thus . 


“ Clause (6).—Nothing in sub-clause (g) of the said clause shall affect the 
operation of any existing law in so far as it umposes; or prevent the State from 
making any law imposing, ın the interests of the general public, reasonable restric- 
tions on the exercis of the right conferred by the said sub-clause, and, in parti- 
cular, nothing ın the said sub-clause shall affect the operation of any existing law 
ın so far as ıt prescribes or erhpowers any authority to prescribe, or prevent the 
State from making any law prescribing or empowering any authority to prescribe, 
the professional or technical qualifications necessary for practising any profzssion 
or carrying on any occupation, trade or business.” 


But perhaps as the then party in power believed that the clause might not coun- 
tenance their attempts at large scale nationalization to create a public sector in 
the economic organization of the nation, they amended ıt. by the Constitution 
Fist Amendment Act, 1951 so that now the latter portion of the clause runs thus :— 


gk) ee eeeeeeeeee and, m particular, nothing ın the said sub-clause 
shall affect the operation of any existing law in so far it relates to, or prevent 
the State from makıng any law relating to,— i 
(1) the professional or technical qualifications necessary for practising any 
profession or carrying on any occupation, trade or business, or i 


(u) the carryıng on by the State, or by a corporation owned or controlled by 
the State, of any trade, business, industry or service, whether to the exclusion, 
complete or partial, of citizens or otherwise ” 

The creation of a monopoly in favour of the State impairs a citizen’s right to 
carry on any trade or business guaranteed under Article 19 (1) (g) for such an act 
ousts others from that calling wholly or partially. Under the original clause (6) 
such action on the part of the State was justified only ıf ıt was reasonable Ag 
early as 1951, in Moti Lal v. U P.®, the Allahabad High Court held that national- 
zation cannot be carried on by executive act and the provisions of the Motor Vehicles 
Act did not envisage State monopoly. In this case, the applicants who were bus” 
owners carried passengers for hire They were given notices informing them that 
all permanent permits issued to them would be deemed to be valid only upto a 
certain date and thereafter they would be granted temporary permits The bus- 
owners, however remained reconciled to their fate and up to goth March, 1960, 
they continued to apply for renewals and temporary permits continued to be granted 
to them. The Government, in the meantime, started running buses of their own 
and when they were in a position to put a sufficient number of buses on a parti- 
cular route, the Regional Transport Authority gave notices to the bus-owners that 
the Roadways would commence operation with effect frem a certain date and the 
passenger buses belonging to the applicants would cease to operate on the said route 
with effect from that date. The bus-owners contended that the State had no right 
to carry on any business without legislative sanction and that in the instant case 
there was no such sanction for runnıng buses on hire The whole activity was 
therefore held illegal 


— 








6. AIR 19.1 All. 257, 
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Then came an Orissa case’, where the Orissa Motor Vehicles Act, 1947, was 
challenged on the ground that Article 19 (6) does not envisage prohibition and that 
nationalization 1s not a reasonable restriction The Court opined that road transport 
is a public utility and in this respect a monopoly 1s always more advantageous to the 
public than free competition Besides the defects of monopoly disappear when it 
is that of Government or Government controlled agency, for 1t can provide more 
amenities, even run unreMunerative services and provide effective co-ordination. 
This will result in more efficient management and admunistration of transport 
services, 


Three years later in 2a appeal case from Allahabad High Court® the Supreme 
‘Court agreed that a State monopoly ıs fer se reasonable but the restrictions must be 
judged ın their own setting of tıme and circumstances. It is not sufficient to show 
that it is conducive to the public interest. The normal use of the word ‘ restriction’ 
seems to be ın the sense of limitation and not extinction The Court, however, 
declined to express any final opimon upon this matter. 


This was followed by the amendment. In fact, the framers, while drafting 
Article 19 (1) (g), apparently thought that the monopoly laws would be protected 
by clause (6) of the Article 1g but when that assumption was frustrated, the amend- 
ment was brought and the clarification of mtention was made by using the words 
‘in particular.’ The words show that State Monopoly and nationalization are 
examples of reasonable restrictions in the interest of general public and that 1s why 
the matters seem to be justifiable. 


Explaining the effect of the Amendment, the Allahabad High Court® in 1954 
observed that the amendment does not make the establishment of such monopolies 
a reasonable restriction within the meaning of the first clause of Article 1g (6). 
The result of the amendment 1s that the State would not have to justify such action 
as reasonable in a Court of law and no objection could be taken to it on the ground 
that itis an infrmgement of the right guaranteed under Article 19 (1) (g) of the Con- 
stitution. The Court further observed that since a State has resources ın terms of 
capital and technical knowledge ıt alone can provide better co-ordıhatıon. Gonse- 
quently a monopoly cannot be called unreasonable if the Legislature has thought ıt 
fit to create. The Supreme Court also in? one of ıts judgments held that the first 
amendment enabled the State to carry on trade or to carry 1t on through a Corpora- 
tion owned or controlled by the State to the exclusion of the citizens, complete or 
partial. This was later endorsed ın another case in 196019, 


Following these verdicts or the Supreme Court, the Bombay High Court11 has 
held that the first amendment to the Constitution does entitle the State to create 
a monopoly and to that extent the right guaranteed to the citizens is subordinated 
to the right of the State to create monopoly ın its own favour. 


7. L. N. Misra v State of Orissa, A I R. 1952 Orıssa 42. 
g ad Ahmad v. State of U P., (1954) S C.J. 819 . (1955) 1S C.R. 707: AIR. 1954 

8. G. Nageshwar Rao v APSRT Corporation, (1959) S C J. 967 : (1959) 1 SC.R (Supp.) 
319: (1959) 2 An W.R (SC) 156 (1959)2MLJ (SC) 156 AIR 1959S C 308. 

10. Parbhanı Tr. Co-perative Society v. R T.A , (1960)'S C J. 1250. (1960)3 SC.R 177; 
AIR 1960S C 801. 

11. Parbhani Tr. Co-operative Society v. Vedekar, A.LLR. 1960 Bom. 278, 


- 
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Sub-clause (2) of Article 19 (6) imposes no limitation on the power of the State 
to make laws conferring monopoly on ıt and the State 1s thereby exempted from the 
condition of reasonableness which might ın cases result in the infringement of the 
rights guaranteed under Article 19 (1) (g) Inother words, the creation of State 
monopolies shall not deprive a citizen of the freedom of trade and occupation. But 
thıs ıs possible only when there 1s a law to this effect and if in the absence of such a 
law the Deputy Commissioner by a notice stops plying of private vehicles of certain 
routes for they were going to be nationalized, the notice was held to be an infringe- 
ment of Article 19 (1) (g). A law for nationalization cannot at any rate be imposed 
by executive fiat!2, The Assam High Courthas also held13 that nationalization 
without the authority of law is an infringement of Article 19 (1) (g). 


According to the words used in the Amendment the monopoly created by a 
State may be either whole or partial, so that where it was contended that ıt is not 
open for a monopolization law to nationalize only a part of the service the Supreme 
Court held!‘ that ıt was wrong to say so, for, the words of Article 19 (1) (g) are wide 
enough to cover partial nationalization also 


The amendment enables the State to carry on any trade or business by itself 
or through a Corporation owned or controlled by the State. The Supreme Court 
was required to explain the word ‘itself’ in Akadasi v. State of Orissa1®, where the 
petitioner contended that the Government cannot carry on monopolies through 
agents Elucidating the intention of the framers the Court observed that as the State 
can carry on its business through 1ts departmental officers, similarly ıt can do so 
through its agents as well. In this case the validity of the Orissa Tendu Leave 
(Control of Trade) Act, 1961, was challenged. The Preamble of the Act provides 
that the enactment was just to regulate trade ın tendu leaves by creating a monopoly 
mit. Under section 3 of the impugned Act no person other than the Government 
Officer so authorized or an agent of Government shall purchase or transport tendu 
leaves. The Government was also empowered to fix mmimum prices. The peti- 
tioners mainly contended that such provisions infringed Article 19 (1) (g) 
and that the Government cannot carry on monopoly through agents. They also 
contended that clause (6) of Article 19 1s only permissive ın 1ts character permitting 
the State to create a monopoly by law but 1s not a bar to the judgment of such 
monopoly by any standard of reasonableness, The respondents contended that 
Article 19 (6) prohibits a challenge to a law creating monopoly on grounds of all 
the freedoms incorporated in Article 19 (1). 


Gajendragadkar, J , basing his observations on a liberal approach, held that to 
a socialist the notion of State ownership is a matter of principle and its justification 
lies ın the notion of social welfare To a rationalist it 1s a matter of expediency 
dominated by considerations of economic efficiency and increased output, The 
first ıs doctrimaire while the other is pragmatic The former proceeds on the 
general ground that all national wealth and means of producing it should come under 
national control whilst the second supports nationalization on grounds only of effici» 
———————__———— Tb nı A ER 

12 CVT Lid.v Stateof H P,AIR 1953 HP 8. 


13 Madhav Chandra v R T. A., ALR. 1954 Assam 212. 
14 Kodanda Rao v State of Andhra Pradesh, (1960) S.C.J. 87 : (1960) 1 SCR. 749; 


(1960) MLJ (Cri) 32 AIR 1960 SC 82. 
15. A.LR. 1962 S.C. 1047. 
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ency arid increased output. The first amendment shows that a law relating to 
creation of a monopoly of the State should be presumed to be reasonable and in the 
interest of the general public No lımıt ıs placed on that power. This clearly 
shows that the amendment has been based on the doctrinaire approach and hence 
it mdicates,that a law ın respect of State monopoly of any trade, busıness or service 
must be presumed to be reasonable m the mterest of general public It 1s interest- 
ing to note that Gajendragadkar, J , while delivering the Lala Lajpat Rai memorial 
lectures for the year 1964 has observed . 


‘Incidentally, the amendment made by the addition of sub-clause (11) to 

' Article 19 (6), prima facie, seems to Justify nationalization on consideration of prag- 

matism and not on the doctrinaire ground that nationalization in every case 1s 
good, sound and valıd.”16 


What a problem for a Realist ? 


In fact monopoly 1s just an exception to the guarantee of Fundamental Right 
and an unduly wide connotation should not be given to ıt. The Court should at 
the outset enquire whether the provisions are basically and essentially necessary 
for creating the State monopoly It 1s only these provisions that are protected by 
the amendment Incidental provisions will not fall under ıt and will have to stand 
the test prescribed ın the first part of Article 19 (6) Whatare essential provisions 
for the, creation of a monopoly is a question of fact and will vary with the nature of 
the trade or business, the nature of commodity and various other circumstances. 


It shall not be out of place to mention that the Supreme Court ın this case has 
accorded an unusually literal interpretation of the amendment, The approach has 
in its effect converted a restriction into an exception which was possibly not at all 
intended by the framers The Court has shown itself to be more doctrinaire than 
the Government which 1s the champion of mixed economy. It 1s somewhat 
incongruous that on the one side ıt claims to be the patron of social welfare while on 
the other ıt has held State monopoly to be an exception to the guarantee of Funda- 
mental Right. What was expected, was a narrow interpretation of the provision 
which ought to have made the programme of nationalization or State monopoly a 
subject of judicial scrutiny and demanded a justification of the same on the edifice 
of economic progress. Instead, it has strengthened the hands of the Government 
with a double-edged weapon which can be used by ıt, both benevolently as well as 
malevolently. Itis hoped that the Court may at some later stage realize the serious. 
ness of its observations ın some suitable context. 


Besides the verdict of the Court has reduced the word “any? usedin Article 19 
(1) (e), to a superfluous state and an ınterpretatıon by which any part of a provision 
becomes superfluous should have been avoided. The interpretation under reference 
now appears to mean that a citizen is not free to take up ‘ any’ profession, trade, 
or occupation but is allowed to pursue only such callings as the State does not prefer 
to take up for itself Had that been so, the amendment ought to have been ntro- 
duced ın Articles 19 (1) (g) ınstead of Article 1g (6) which would have made the 
picture more vivid ın the first instance. The amendment, as it stands today, may 
thus safely be said to be an untold curtailment of the term ‘ freedom? and it might 
be axificule to justify it ın cases that might ensue ın tumes to come 


: i r 





Seer e a, 


16. Gajendragadkar, P. B. ‘Law’ Liberty and Socal Justice, 1965 Ed. at p. 96. 
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LORD DENNING’S VISIT TO THE HIGH COURT. 


The visit of Lord Denning, M.R, Sir John Passmore Widgery, and Sır Fre- 
derick Elvyn Jones, Attorney-General of England, to the High Court on 6th Jan- 
uary was quite a pleasurable event Lord Denning ıs not a stranger to the City. 
This 1s his second visit to Madras Among the present day British Judges, his name 
1s, perhaps, the best known to the members of the legal profession. Members of 
the Bar all over India hold in great esteem the names of a number of eminent British 
Judges for their mastery of law, juristic erudition, imaginative approach and courage- 
ous application of legal principles To mention but a few, Mansfield, Blackburn, 
Macnaghten and Atkin are some of the most honoured names respected for their 
valuable contribution to the development of the law Throughout his judicial career 
of more than two decades first as a Judge of the High Court and later as a Judge of 
the Court of Appeal and thereafter as a Lord of Appeal in Ordinary and now as 
Master of the Rolls, Lord Denning has delivered judgments outside the conventional 
mould dissenting from his colleagues on many an occasion. His judgments are 
always stimulating and provoking thought They have the flair of original approach 
and endeavour to give a new orientation to well-known principles. The doctrine 
of consideration, the doctrine of consensus ad idem as the basis of contract, third 
party rights ın contract, the doctrine of frustration and other topics have received 
a new look at his hands His judgments display an awareness of the fact that in a 
changing society the law cannot be stationary, that no formulas ın law are final, 
that the resultants of a past generation seldom adequately measure the opposing forces 
of the next and that though a Judge does not have the freedom to experiment that a 
scientist has in his laboratory he can within the limitations operating ın regard to 
his sphere of work transmute his experience into law and create new principles. It 
may be sard justifiably that Lord Denning often imparts a ferment ın his judgments, 
a mark of genius, 


In hus address to the members of the Bench and the Bar, Lord Denning expres- 
sed his pleasure at the manner in which the Bench and the Bar had been establishing 
the rule of law in this country He remınded them of the fact that the Common 
Law was a common heritage of both England and India and formed the base on 
which the rule of law rested It may be recalled that Lord Denning chose as his subject 
for the first Hamlyn Lectures “ Freedom under the Law ”. The rule of law signifies 
that ours is a government of laws and not of men The responsibility of the Bar, 
in the context, demands that the Bar should retaı an intellectual sensitivity to and 
an emotional concern about any encroachment on personal freedom and individual 
liberty regardless of whose they may be Lord Denning stressed the need to uphold 
the dignity, independence and integrity of the legal profession and to present cases 
courageously and honestly without suggesting anything that was untrue Lord Den- 
ning also stated that the members of the Bench and the Bar would do well not to 
confine themselves to legal work alone but should equip themselves with a wider 
background in literature and history The lawyer 1s ill-equipped who only knows the 
rules of his craft and can only speak the language of his art Pleydel’s remark in 
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Scotts Guy Mannering that a lawyer without a knowledge of literature ıs a mere 
mech1inic found an echo ın the advice given by the Master of theRolls It 1s interesting 
to note that Lord Oxford and Asquith—himself a great Jawyer—-in one of his 
rectorial addresses observed: “There is hardly a sight or sound ın nature, a passion 
or emotion or purpose in man, a phase of conduct and achievement of thought, a 
situation ım life, tragic or comic, pathetic or ironical, which 1s not ıllumınated for him 
by association with the imperishable words of those who have interpreted with the 
vision and ın the language of genius the meaning of the world ” As regards the need 
for a knowledge of history, Bacon’s remark that ‘‘history makes men wise” has a 
considerable modicum of truth In the felicitous language of Morris, LJ: “ Happy 
1s the lawyer who has the knowledge of the history and the story of the former days 
The more ample learning of those acquainted with the unfolded story of the deeds 
and misdeeds, and the triumphs and disasters of men gives them perception more 
vivid and more discerning than that of those not similarly equipped”. But alas! advice 
1s often given but good advice 1s seldom taken It 1s to be hoped that those who are 
earnest about practising the profession of law will profit by the advice given 

Sir Frederick Elvyn Jone’s humorous remark that the existence of a lighthouse 
ın the campus of the High Court may be a source of mspiration and that the members 
of the Bar would generate more light than heat ın their argument does not mean that 
with a shifting of the lighthouse to other premises,—as seems to be ın the offing,—the 
inspiration will vanish or that the members of the Bar will cease to shed more light 
than heat in the discharge of their duties. 
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OMBUDSMAN IN MAURITIUS. 
By 
JOSEPH MINATTUR, PH. D (LONDON), LLD (NIMEGUEN), DCL. 
(E.I E.D C, STRASSOURG), of Lincoln’s Inn, Barrister-at-Law. 


“From one citizen you gather the idea that Mauritius was first made and then 
heaven, and that heaven was copied after Mauritius,” wrote Mark Twain.+ 


What served, according to this report, as a model for heaven, may not be too 
bad for Bharat, provided the latter remembers while following the model that the 
dress has to be made to measure. The fact that two-thirds of the population of 
Mauritius 1s of Indian origin may be considered another reason for Indians’ taking 
interest ın an institution which appears to have been well received ın that little 
island. Blood is thicker than the waters of the Indian Ocean. 


The Constitution of Mauritius, annexed to the Mauritius Constitution Order, 
1966, has a chapter devoted to Ombudsman, dealing with the office of Ombuds- 
man, his jurisdiction, the procedure to be followed in his investigations, etc. 


Though these provisions were, in the main, modelled on the (New Zealand) 
Parliamentary Commussioner (Ombudsman) Act, 1962 and the (Danish) Om 
Folketıng Ombudsman, 1954, there are significant departures from these models., 
The (British) Parliamentary Commissioner Act, 1967, has some provisions which 
are identical with those ın the Mauritian Constitution, but the British Statute is 
comparatively very limited ın its application. The explanation for it appears 
to be twofold (1) In Britain, to quote from the Command Paper, “Parliament 
is the place for ventilating the grievances of the citizen—by history, tradition and 
past and present practice. It ıs one of the functions of the elected Member of 
Parliament to try to secure that his constituents do not suffer injustice at the 
hands of the Government”.? The U. K. Government did not propose to 
replace the remedies which the Constitution already provided, but intended to 
develop those remedies further. All that the Government therefore envisaged 
was to “give Members of Parlament a better instrument which they can use to 
protect the citizen, namely the services of a Parliamentary Commissioner for 
Administration.” 


(ii) The U. K. Government do not think that the administration of Gov- 
ernment departments is open to serious criticism and that injustices are frequently 
suffered by ındıvıdual citizens. They are ın no doubt that the tradition of inte- 
gnty and impartiality ın public adnumuistration ıs bemg fully maintained. The 
proposal to appoint a Parliamentary Commussioner was intended to increase public 
confidence in that admınıstratıon. 


Where conditions are dissimilar, it may be found necessary to adopt differ- 
ent provisions. The Mauritian provisions, though they do not contemplate cer- 
tain matters envisaged in the Lokpal Bill (for instance, Ombudsman’s jurisdic- 
tion over Ministers and Parlıamentary Secretaries) cover a wider field than the 


ia | 
1. Quoted in JN Roy, Mauritius in Transition, (1960), p. 1. 
2. The Parliamentary Commissioner for Administration, 1965, crand. 2767, p. 3, 
3. Ibid, 
4. Ibid p. 7. 
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U. K. Act. The provisions which are not found in the British statute may be 
of special interest and importance to the Indian public, particularly the legis- 
lator who has to consider a piece of proposed legislation in the light of Indian 
conditions. He will find that the Indian citizen has more affimty with his 
Mauritian counterpart than with the one m the U. K., mainly because of the 
difference in social concepts and political traditions. 


In Mauritius as in the United Kingdom, the Ombudsman is not empowered. 
to investigate administrative action (or inaction) of Ministers and Parliamentary 
Secretaries. But this exemption from jurisdiction appears to have been envisaged. 
as a temporary and transitional measure. The Constitutional Commissioner for 
Mauritius reported in 1966 : 


“I found that there are differences of opinion over the question whether he 
should be empowered to investigate the acts and decisions of Ministers them- 
selves. In view of this conflict it might be better to exclude the personal acts and 
decisions of Ministers from his purview in the first instance.” (Emphasis added)", 


This recommendation for exclusion of munisters in the first instance was on 
the basis of a compromise to accommodate conflicting views rather than on any 
concept of ministerial responsibility. For the Commissioner made it very clear 
that 


“Far from weakening the principle of ministerial responsibility he (Ombuds- 
man) could make it more efficacious”. * 


It ıs of interest to note that 1m Guyana where Mınisters are responsible to 
Parlament,” the Ombudsman’s jurisdiction extends to Ministers among others.® 


In New Zealand where the Ombudsman’s jurisdiction does not extend to 
ınguırıng into the decisions of Ministers, any recommendation made to a Minister 
by a department or agency, even if the Minister has already acted upon it, may 
be inquired into and, if necessary, reported upon by the Ombudsman.? In the 
light of the Ombudsman’s findings, the Minister would eventually be called upon 
to justify his actions ın Parliament and thus he would be obliged to account for 
bis administrative acts.*° And the New Zealand Ombudsman reports that “so 
far there 1s no cause to feel that the parliamentary principles of ministerial res- 
ponsıbılıty are likely to stand in the way of the effective operation of the Ombuds- 
man, or themselves to suffer by reason of his activities.” 


The organs of Government which may be excluded from the jurisdiction of 
the Ombudsman are the judiciary and the Service Commissions. In Denmark 
the deputy judges were under his jurisdiction in the first instance; later on, when 
this was found to be inexpedient, they as well as other judges were excluded from 
his jurisdiction by an amendment of the Ombudsman Act in 1959.12 


Jf he ıs empowered to investigate the recommendations or decisions of 
Service Commissions, the Commissions would be obliged to give reasons why A 


gama. eee 





nin 


5. SA de Smith, Report of the Constitutional issi 
daa ee ER ER, ni : itutional Commissioner (Mauritius Legislative Assembly, 


6. Ibid, p. 11. 
7. Constitution of Guyana, section 35, 
8. Ibid, section 53. 
Bilas tse a B Office of Ombudsman in New Zealand ”, Journal of Administration 
10, Ibid. 
11. Ibid. 


12. Act No. 205 of fith June, 1989, See Stephan Hurwitz,  Denmark’s Ombudsman : 


The Parliamentary Commissioner fi ae 
Waconia Lav Reve ie iad Cıvıl and Military Government Admınıstratıon, (1961) 
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was appointed to a post while B was not. This would be very difficult, perhaps 
impossible to do m some cases. Appointments might depend on factors difficult 
to define. The burden cast upon the Commission which is already overladen 
with heavy responsibility will beccme :supportable.?* 


, | In Mauritms the following offcers and authorities are excluded from his 
jurisdiction : 7 


G) The Governor and his personal staff, 
Gi) the Chief Justice, 
Gü) any Commission established by the Constitution and their staff, 


(iv) the Director of Public Prosecutions or any person acting under or in 
accordance with his instructions, 


(v) any person exercising powers delegated to him by the Public Service 
Commussion or the Police Service Commission. 1* 


The Constitution further provides that in cases where the Premier gives a 
written notice to the effect that the action complained of was taken by a Minister 
or Parliamentary Secretary ın person in the exercise of his own deliberate judg- 
ment, the Ombudsman 1s precluded from conducting an investigation of the action 
in question. This appears to be a provision fraught with serious peril for the 
citizen. When Ministers and Parliamentary Secretaries are made immune from 
investigation, the Ombudsman’s functions may prove ineffective ın many cases, as 
Ministers and Parliamentary Secretaries can msulate any matter from the Ombuds- 
man’s authority by either making a decision or giving an order personally or 
claiming that they have personally made the decision or given the order “ 


The Ombudsman ın Maurıtıus is to be appointed by the Governor after con- 
sultation with the Premier, the Leader of the Opposition and such other persons, 
as appear to the Governor acting in his discretion, to be leaders of parties in the 
Legislative Assembiy.19 These consultations emphasize the representative charac- 
ter of the Ombudsman “ But he shal] not be a member of the Legislative Assem- 
bly or any Local Authority or a Local Government Officer, nor shall he per- 
form the functions of any other public office.15 


He is empowered to investigate any action” taken by any officer or autho- 
rity? ın the exercise of admunistrative functions in any case in which a member 


gm m m a ee 


13. See de Smıth, op. cit, page 13. 
14 Section 92 (1) (4) of the Mauritius Constitution Order, 1966. 


15 See B Christensen, “The Danish Ombudsman”, 1961 University of Pennsylvania Law 
Review, 1100 Prof HWR Wade has remarked that “ The doctrine of mimusterial responsibilty 
makes it difficult for a mınıster to admit that he has made a mistake—or which 1s more dangerous 
still, that his department has made a mistake the Minster will do what he can, out of natural 
loyalty, to protect his offizrals from censure Minister and department play together as one team 
and each will try to avoid letting the other down They therefore present a firm front » Towards 
Administrative Justice, page 99 Prof. Wade 1s referring to the usual stand taken by Mimister and 
department in regard to parliamentary question ; the general attitude indicated may be adopted in 
relation to Ombudsman’s investigations also. 

16. Section 91 (2). 

17 In Swedish the word means a representative, a solicitor The Danish Ombudsman Act 
of 11th June, 1954, section 1 speaks of a Parliamentary Commıssıoner who, on behalf of the Folketing 
(Parliament) shall supervise the cıvıl and military government admınıstratıon.” (Emphasis added). 

18. Section 91 (3) —In Denmark hus independence 1s stressed when the Act of 1954 provides 
that subject to the rules laid down by Parliament for the conduct of his activities, he 1s independent 
of Parliament (section 3) These rules issued in 1956 serve to elucidate and amplify the provisions 
of the Act and they have not been varied or modified since 

19. Action includes failure to act. 

20. The following officers and authorities are exempted from his jurisdiction : 

(i) the Governor and his personal staff; 
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of the public claims, or appears to the Ombudsman, to have sustained injustice 
in consequence of matadministration in connection with the action.” He may 
make the investigation upon complaint from the aggrieved party, or when 
invited to do so by the Governor, acting ın his discretion, or by any Minster or 
other Member of the Legislative Assembly or on his own initiative? A com- 
plant may be made by any individual or body of persons except certain publicly 
elected or appomted authortıes.” It should be made either by the 
aggrieved person himself or im certam circumstances, (as when he is 
dead or unable to act for humself), by his personal representatives or 
some other individual who ıs suitable to represent him.” Legislative provisions 
may be made requiring, among othe: things, that complaints should be transmit- 
ted through a Member of the Legislative Assembly 7° 


He 1s generally precluded from conducting an investigation when the aggrieved 
person has or had a right of appeal to a tribunal or a remedy in a Court of law. 
Nevertheless, he may conduct an investigation if he 1s satisfied that in the parti- 
cular circumstances it 1s not reasonable to expect the aggrieved person to avail 
himself of that right or remedy * Further, he 1s not precluded from conducting 
an investigation as to whether any of the provisions relating to fundamental rights 
and freedoms of the ındıvıdual has been contravened ? This is complementary 
to the provision which enshrines a person’s night to apply for redress to the 
Supreme Court ıf any of his fundamental rights and freedoms guaranteed by the 
Constitution has been, ıs being or is likely to be contravened in relation to him.? 
This provision appears necessary, as ctherwise, he would not be able to investi- 
gate and report about admınistrative acis which are improperly discriminatory in 
character. This will also help those who are unable, for financial or other 
reasons, to move the Supreme Court ın 1elation to the act ın question.® 


He is precluded from investigating a matter if he is given notice by the 
Governor, acting, ın his discretion, that the investigation of that matter would not 





— 


(u) the Chief Justice; 
(u) any Commission established by the Constitution and their staff, 
(1v) the Director of Public Prosecutions or any person acting under or in accordance with 
his instructions; 
(v) any person exercising power delegated to him by the Public Service Commussioner or the 
Police Service Commissioner (section 92 (1) (d)) 

21. A complaint may be made by the following * 

(a) an authority of the Government or a Local Authority or other authority or body constitut- 
ed for purposes of the Public Service or Local Government , 

(6) any other authority or body whose members are appointed by the Governor or a Minister 
or whose revenues consist wholly or mainly of moneys provided from public funds. 

22 Section 92 (1). 

23. Section 92 (1). 

24. Section 92 (4) 

25 Section 97 (b) —In the United Kingdom complaints have to be made through a Member 
of Parliament In countries where snobbery reigns supreme and only the voice of influence will be 
heard, such a provision may prove detrimental to the interests of the ordinary citizen 

1 Section 92 (6) (1)—An identical provision 1s found ın the (UK) Parliamentary Commis- 
sioner Act, 1967 

2. Section 92 (6) (m. 

3 Section 15 (0) 

4 See de Smith, op cit, page 14. 

5 In Denmark the Ombudsman may recommend legal aid for a complainant who satisfies 
the necessary conditions, 1f ın the opinion of the Ombudsman there 1s reasonable ground for bringin g 
an action against a government or local government authority or against some one employed by 
any of these authorities See Directions for the Ombudsman, Article 7 (3) , see also Paul Hansen, 
“The Ombudsman”, in Denmark, (1964) page 129 In the United Kingdom the attitude appears 
to be very different “ Legal aid will not be available”, says the White Paper on the Parliamentary 
Commissioner for Administration (cmnd 2767), page 6. 
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be in the interests of the security of the State © He shall not make any ınvesti- 
gation when it appears to him that the complaint 1s vexatious or frivolous, that 
the subject-matter of the complaint 1s trivial, that the complainant has no suffi- 


cient interest ın the subject-matter, or that the complaint has been unreasonably 
delayed for more than six months.? 


The investigation is expected to be informal It is to be conducted in private 
The Ombudsman may obtain his information in any manner he thinks fit and may 
decide whether any person should be represented by Counsel ın the ınvestigatıon.* 
He 1s, however, required to afford an opportunity to the principal officer of the 
department or authority concerned and to any other person who is alleged to have 
taken or authorised the action ın question to comment on the allegations in a 
complaint .® 

The State is not entitled to claim any privilege in relation to the production 
of documents or giving of evidence as 1s allowed ın legal proceedings”, but 
information and documents relating to the proceedings of the Cabinet and of 
any committee of the Cabinet are privileged “ When the Governor, acting in 
his discretion, gives notice that, ın his opimon, the disclosure of any document 
or information specified in the notice would be against public interest in relation 
to defence, external relations or internal security, the Ombudsman and the 
members of his staff are not permitted to communicate to any person the specific 
document or informatien.?2 While no information or documents except those 
relating to the proceedings of the Cabinet or any of its committees are to be with- 
held from him, he and his staff are bound to observe secrecy 1n relation to certain 
specified matters when so required by the Governor, or under the provisions of 
any Act of the British Parliament ın force ın Mauritius. 

When the Ombudsman 1s of the opinion that the action which is the subject 
matter of the investigation was. 

(i) contrary to law, 

(u) based wholly or partly on a mistake of law or fact, 

(in) unreasonably delayed, 

(iv) otherwise unjust or manifestly unreasonable, and 

(a) that the matter should be given further consideration, 

(b) that an omussıon should be 1ectified, 

(c) that the decision should be cancelled, reversed or varied, 

(d) that any practice on which the act, omission, decision or recommenda- 
tion was based should be altered, 

(e) that any law on which the act, omission, decision or recommendation 
was based should be reconsidered, 

(f) that reasons should have been given for decision, or 

(g) that any other steps should be taken, 
he is to report his opin:on, giving reasons, to the principal officer of the depart- 
ment or authority concerned, with his recommendation and request the official 
to notify him of the steps which ıt is proposed to take to give effect to the recom- 
mendations. He shall also send a copy of the report and recommendations to 











6 Section 92 (9) 


7 Section 92 (8) —In Denmark and ın the United Kingdom the tıme limit 1s twelve months. 
In Denmark, according to Stephan Hurwitz, the present Ombudsman, the time limit does not 
prejudice the redress of a grievance as the Ombudsman can make an investigation on his own mitia- 
tive atany time See section Hurwitz, “ The Danish Parliamentary Commissioner for Cıvıl and 
Military Government Admınıstratıon ”, Public Law, (1958), 236 at 241. 
8 Section 93 (2) 
9 Section 93 (1) 
10 Section 94 (3). 
11. Section 94 (4). 
12. Section 94 (4). 
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the Governor and any Minister concerned." If no adequate or appropriate 
action 1s taken by the deparmtent cr authority, he may send a copy of his report 
and recommendations to the Governor.** Further he may make such report to 
the Legislative Assembly on the matter as he thinks ft.“ He is required to 
make an annual report to the Governor concerning the discharge of his functions 
and it will be laid before the Assembly “-a 


In the performance of his duties, he 1s not subject to the direction or control 
of any authority and his proceedings are not to be called in question in any Court 
of law. But provision will be made by legislation defining offences in connec- 
tion with the functions of the Ombudsman and his staff and prescribing method 
of trial and penalties for such offences.*7 Supplementary and ancillary provisions 
which may appear necessary and expedient are to be prescribed and they may 
include, among others, provision for the procedure to be followed by the Ombuds- 
man in the performance of his duties 1° 


The Swedish Ambassador to India is reported to have said that “........ 
it never seemed to us that ıt (the instrtution of Ombudsman) was exportable.”19 
He may be right if by ‘exportable’ he meant to convey the idea of a blonde 
officer packaged and labelled “Made in Sweden”. New Zealand’s successful 
experiment with Ombudsman proves that the institution can be “received”, as the 
common Jaw has been “received”, ıf not transplanted in different climates Sir 
Guy Powles, the New Zealand Ombudsman, claims that the New Zealand Parla- 
mentary Commissioner for vestigation is a “native product”.?? When the 
Ombudsman is transplanted in India his hair may grow black, his eyes may turn 
dark or dark brown, and he may put on a sherwani or kurta, according to his 
personal taste, and he may succeed in exercising some check on the admunistration 
He may also help to forge a lınk between the Government and the governed.. 
If he proves himself immune to improper influence of any kind, his very existence 
may inhibit discriminatory acts and kindred practices on the part of the 
administration, while creating in the hitherto desperate mind of the ordımary citizen 
a feeling of confidence that there is some means of redress if the citizen 1s subject 
to unfair or unjust treatment by the administration. To the effictent and cons- 
cientious administrator, the Ombudsman could be a protector against unfair public 
criticism; to him he would prove a friend, and to the erring he could be both 
philosopher and guide. These arz attractive possibilities. But there remain 
a few questions as well will the admmustration tolerate him ? will they co-operate 
with him? will the public place sufficient confidence ın him ??4 And there is 
a note of utter pessimism, born of unhappy conditions in Ind'a, in the last ques- 
tion; who will guard the Guardian Angel ? 








13. Section 95 (1) & (2). 

14 It 1s not clear why a second copy of the report and recommendations 1s to be sent to the 
Governor As the executive head of the State, the Governor 1s to be informed that no adequate or 
appropriate action has been taken by the department or authority concerned. 

15. Section 95 (3) 

ISa. Section 96 (3). 

16 Section 96 (1). 

17. Section 92 (e). 

18 Section 97 

19 Quoted by PS. Chaudhuri, “Ombudsman—Its Desirability in India”, (1967) II Supreme 
Court Journal 77 

20 Sır Guy Powles," The Office of Ombudsman in New Zealand”, 7 Journal of Administration 
Overseas, (1968) 287 Sir Guy proceeds to state : “ While undoubtedly a member of the genusz 
Ombudsman and while bearing its Scandmavian name, the New Zealand Ombudsman 1s not an 
exotic transplant from Scandinavia, but 1s a dıstınct and native species—this 1s not however to dis- 
count the immense value of the Scandınavıan (particularly the Danish) experience frem which New 
Zealand has profited (ıbıd) Lokpal and Lokayukta could equally well develop into something othe 
than an exotic transplant 

2i The New Zealand Ombudsman reported in March, 1967 that “With the contmued 
cordial co-operation of ministers and the sincere and willing assistance of the departments and orga- 
nisations subject to jurisdiction, the office continues to run according to a fairly stable pattern” 
quoted ın Sır Guy Powles, op. cit, page 292, 
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EUROPEAN CONFERENCE ON THE INDIVIDUAL AND THE STATE 
“THE ESSENTIAL LEGAL ELEMENTS TO ENSURE THE PRO- 
TECTION OF THE INDIVIDUAL” 


Strasbourg, 26-27 October, 1968. 
CONCLUSIONS. 


Preamble.—Whereas the Universal Declaration of Human Rights recites that 
it is essential, 1f man is not to be compelled to have recourse, as a last resort, to 
rebellion against tyranny and oppression, that human nghts should be protected 
by the rule of law, and enumerates the human mghts and fundamental freedoms 
which States have undertaken to promote and observe, 


And whereas by the European Convention on Human Rights (1950) the 
Member States resolve to take the first steps for the collective enforcement of 
certain of the Rights set forth ın the Universal Declaration and guarantee the 
enjoyment of the rıghts and freedoms set forth ın the European Convention, 


And whereas by Article 2, paragraph 1 of the International Covenant on 
Civil and Political Rights (1966) each State party to the Covenant undertakes to 
respect and to ensure to all individuals within its territory and subject to its 
jurisdiction the rights recognised in the Covenant, without distinction of any 
kind, such as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status, 


And whereas by Article 2, paragraph 2, each State party to the said Cove- 
nant undertakes to take the necessary steps, m accordance with its constitutional 
processes and with the provisions of the Covenant, to adopt such legislative or 
ma measures as may be necessary to give effect to the rights recognised in the 

ovenant, 


Recalling that the International Commıssıon of Jurists has, at its Congress 
of New Delhi (1959), stressed that it 1s a function of the legislature ina free 
society under the Rule of Law to endeavour to give full effect to the principles 
enunciated ın the Universal! Declaration of Human Rights and to create and 
maintain the conditions which will uphold the dignity of man as an individual, 
which dignity requires the recognition of bis fundamental rights, 


And recalling that the Internauonal Commission of Jurists has, at the 
Congress of Rio de Janeiro (1962) on ‘Executive Action and the Rule of Law’, 
conciuded that the Rule of Law depends upon effective Government capable of 
maintaining order and promoting social and economic development on the one 
hand and upon adequate safeguards against the abuse of State power on the other, 


And recalling that the Assembly for Human Rights held at Montreal in March, 
1968 and the United Nations International Conference on Human Rights held 
at Teheran in AprıllMay, 1968 recognised that many aspects of modern techno- 
logical evolution presented new dangers to human rights and to human dignity 
and recommended that a study be undertaken in this field, 


— And realising that the ever expanding scope of State regulation resulting from 
increasing economic, social and scientific activity necessitates a more complete 
and effective system of protection for the individual., 
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And realising that one of the primary responsibilities of the State towards 
the individual 1s to provide adequate and effective mechanisms for the protection 
and furtherance of bis fundamental rıghis and freedoms ; 


Now therefore this European Conference of Jurists adopts the following 
conclusions ; 


y 


PART I: ESSENTIAL SAFEGUARDS. 


1. Guarantee of Rights—Furdamental human rights and freedoms should 
be guaranteed by law, preferably by a written constitution. © 


2. Separation of Puwers.—The principle of separation of the legislative, 
executive and judicial powers of the State should be respected. 


3. Independence of the Judic:ary.—The independence of the judiciary should 
be secured. Such ındependence implies freedom from interference by the 
executive and legislature and freedom to interpret and apply the laws of the land 
in accordance with the Rule of Law and the fundamental principles of justice.. 
In order to ensure the independence of judges it 1s essential that their appoint- 
ment should be free from political interference or patronage, they should enjoy 
full security of tenure and should receive adequate remuneration which cannot be 
altered to their disadvantage durmg their term of office. 


(For more detailed requirements see New Delhi Conclusions on the Judiciary 
and the Legal Profession under the Rule of Law). 


4. Availability of Remedy.—Remedies should be provided by law against 


infringement of the rights of the ındıvidual, by State organs, public authorities or 
individuals. 


5. Speed of Remedy —Judıcıal process should provide for the disposal of 
cases without undue delay., 


Civil and criminal proceedings should be free from unnecessary procedural 
difficulties and technicalities, which result ın undue expense or a anil present 
other obstacles to the speedy vindication of rights. To obviate delays it ıs 
essential that there should be an adequate number of judges and Court officials, 


6. Fair Hearings.—There should be fairness and objectivity in judicial ana 
quasi-judicial proceedings. This entails not only an objective tribunal, giving 


each party a fair and equal opportumity to present his case, but also the existence 
of an adequate system of legal aid. 


7. Judicial Appeal and Review.—There should be an effective right of 
from the decisions of a lower Court to at least one higher Court. ss i 


tive acts which may injuriously affect the rıghts of the individual should be sub- 
ject to judicial review. 


, _8. Availability of Evidence—Ihe defence in a criminal case, a party to a 
civil action and a party before an admınıstratıve tribunal should have access to 
all oral and documentary evidence 1elevant to his case or to the matter under 
investigation, and effective machinery for compelling the attendance of witnesses 
and for ensuring the production of documents 1s essential. In any cause ın which 
the State or a public authority 1s involved, the State should not be allowed to 
prevent the production of relevant documents or other evidence unless the Court 
comes to the conclusion that the security of the State, or the fair admınıstration 
of justice, would be seriously prejudiced by such production., 


9. Safeguards Against Retroactive Legislation—Constitutional or | - 
guards should ensure that the rights of an individual are never aR ee 
by retroactive legislation or regulations, 
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10. Provision Against Double Jeopardy.—Due regard should be had for the 
princıple, “Nemo bis vexat ın eadem cause”. 


PART H: ADMINISTRATIVE ACTS. 


11. Legal Basis.—Public authorities may only make decisions that are based 
on existing law, and in furtherance of the object envisaged by the law under which 
they are made. 


12. Prior Consultation —Where an executive or admunistrative order ulti- 
mately affects the rights or interests of individuals, the public authority concerned. 
should consult the organisations or groups interested ın the measure contemplated 
and give to interested individuals a reasonable opportunity to present their views 


13. Motivation for Order—When an admunistrative order ıs made Which 
affects or 1s likely to affect the rights of the individual, the reasons for the order 
should be fully stated. 


14. Concept of State Responsibility. —The State should be liable for damage 
arising from the negligence or wrongful acts of its executive and other organs. 
Under the concept of State responsibility, the State should also be liable ın prin- 
aple for damage resulting from those cf 1ts operations which cast upon an indi- 
vidual a burden which 1s unreasonable ın relation to the rest of society, parti- 
cularly when his ability to earn his livelihood, his family rights or his property 
nights are adversely affected 


15. Minimum Requirements for Quasi-Judicial Acts—Save ın periods of 
genuine public emergency, where an executive or admunustrative body has a dis- 
cretionary power to make orders amounting to an adjudication affecting the 
rights or interests of an individual, the following requirements should be observed’ 


(a) There should be adequate notice to the mterested parties of the con- 
templated measures and the reasons therefor. 


(b) The interested parties should have an adequate opportunity to prepare 
their case, including the right of access to all relevant data. 


(c) The interested parties should be given the right to be heard, to present 
evidence and to meet opposing arguments and evidence. 


(d) The interested parties should be given the rıght to be represented by 
Counsel or other qualified person. 


(e) Notice of the decisions reached and of the reasons therefor should be 
communicated without undue delay to the interested parties. 


PART DT: EXTRA-JUDICIAL PROTECTION. 


16. Administrative Protection.—Consideration should be given to the provi- 
sion of simple, mexpensive extra-judicial 1emedies within the admunistration itself 
for correcting administrative errors ör abuses. Any such extra-judicial remedies 
should be capable of being granted upon the existing legal and political systems. 





17. Ombudsman System.—The institution of “Ombudsman”, now operating 
in Denmark, England, Finland, Guyana, New Zealand, Norway, Sweden and Tan- 
zama, has proved of considerable assistance both ın protecting the rights of the 
individual and in achieving a more efficient admunistration. An institution of this 
or a similar nature would be a valuable adjunct to the existing judicial safeguards 
in any jurisdiction, especially ın countries which do not have a system of Admı- 
nıstratıve Courts 


J—6 
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PART IV: CONTROL OVER ASSUMPTION OF EMERGENCY POWERS. 


18. Restriction on Assumption ef Emergency Powers—The restrictions on 
the assumption and exercise of emergency powers as set out in the European 
Convention for the Protection of Human Rights and Fundamental Freedoms and. 
the United Nations Covenant on Civil and Political Rights, should be the mını- 
mum adopted in any State. Steps should be taken by every State to have at 
least these restrictions embodied ın 1ts basic law 


19. Judicial Control—There should be a system of judicial control over 
the assumption and exercise of emergency powers by the executive with a view 
to— 


(a) determining whether the circumstances have arisen and the conditions 
have been fulfilled under which the powers may be exercised , 


(b) limiting the extent to which such emergency powers may be exercised 
ın derogation of the fundamental rıghts of the individual, and 


(c) giving the Courts a supervisory jurisdiction to ensure that emergency 
powers are used only for the specific purpose for which they were granted, and 
that they are not exceeded The Coumts should have the power to grant effec- 
tive remedies in cases of misuse or abuse of emergency powers. 


20. Confirmation by Legislature.—Wherever the executive power 1s legally 
authorised to declare a state of emergency, the declaration should be compul- 
sorily referred to the legislature for confirmation within the shortest possible 
ume. The legislature should retain control over the duration of emergency 
periods, which should only be extended from time to time when the Legislature 1s 
satisfied that extension 1s needed 


21. Periodic Legislative Review.—An obligation should be imposed upon 
the executive power to submit 1ts programme and procedures to legislative review 
from time to time during an emergency 


22. Safeguards Against Continuing Arbitrary Confinement.—Durıng periods 
of public emergency, legislation authorising preventive detention should contain 
safeguards ‘for the individual against continuing arbitrary confinement by requiring 
in each case a prompt hearing aud decision upon the need and justification for 
detention. Such decision should always be subject to judicial review. 


THE PASSING AWAY OF THE CHIEF MINISTER. 


Within less than twenty-three months of his becoming Chief Minster, Mr C N 
Annaduraı has been snatched- away by a fell-disease. The anxious all-night vigil 
kept by thousands of people, during the days of his last illness, the unparalleled 
surging crowds present during the funeral, the chorus of tributes showered on the 
deceased from all quarters, hıgh and low and the feeling almost of a personal loss 
evoked in the minds of the masses by his death, show how deeply he was loved and 
ın what great esteem and affection he was-held A man of the masses, a fine Tamil 
scholar, journalist, actor, social workei, 3 person on whom the mantle of leadership 
fell as an automatic choice, he filled his office with distinction and won admiration for 
his sobriety of outlook and remarkable resilience without at the same time sacrificing 
any of his principles His uncompromising stand against Hindi fanaticism and ımpo- 
sition of Hındı 1s well known Mr Annadurai had identified himself with the masses 
They were always ın his thoughts He was essentially human endowed with a 
charismatic personality He was also a firm believer ın the rule of law and abhorred 
violence of every kind His dealth at this yunctureis a great blow to Tamil Nadu. 
Such was Mr Annaduraı When comes another! 


We offer our sincere condolences to the members of his bereaved family. 
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RECENT APPOINTMENTS TO THE HIGH COURT! 


We offer our respectful felicitations to Mr K Narayanaswamı Mudalar, 
Mr K S. Palanıswamı Goundar and Mr S Ganesan on their appointment as 
Judges of the High Court Mr Narayanaswamı Mudalıar goes to the Bench after 
less than two years of service as Advocate-General, and fills a permanent vacancy 
Mr Palanıswamı Goundar and Mr Ganesan come to the High Court from the 
ranks of Dustrict and Sessions Judges, rich in experience of all facets of judicial 
work All these appomtments had been expected for some tıme and there 1s no 
element of surprise about them 

We also offer our felicitations to Mr S Rangarajan on his appointment as a 
Judge of the Delh1 High Court Mı Rangarajan was perhaps the semtor-most Dis- 
trict Judge in the State He possesses a brilhant academic background and a thirst 
for knowledge and yet more knowledge It was a matter for wonder why his promo- 
tion had not come much earlier What ıs a loss to Madras has been a gain for Delbi 


On an occasion like this, ıt may be permissible to cast a thought or two on the 
state of litigation in this country Dickens might have lampooned laws’ delays 
and called the law an ass Catchy slogans might be uttered that justice delayed 1s 
justice denied The matter however is no longer one for mere carricature or sarcasm 
Litigation 1s growing steadily and ın more than arithmetical progression Justice 
Shah of the Supreme Court remarked that the heavy accumulation of arrears of cases 
before Courts and Tribunals has now reached such a proportion that if the cases 
before the Court rise at the rate at which they are mounting today, there would be 
great danger of the judicial admınıstıatıon breaking down ın a few years ! This js 
a solemn warning The matter admits of tinkering no longer It has to be reviewed 
seriously and at the highest level Contributory factors tending to litigation ex- 
plosion are many and various Growth of national income, ındustrıalısatıon, social 
legislation, mass consciousness of rights, phenomenal popularity of the writ 
jurisdiction, multiplicity of law reports, long-winded advocacy, too many appeals 
ına matter and various other causes might be listed A fall ın the calibre of the 
Judges as compared. with Judges of an earlier generation 1s also sometimes urged 
as a factor to be considered. It has been sad that Judges like Coutts Trotter, C. J. 
or Kumaraswamı Sastrı, J, could go through pages of admission cases well before 
the closing time and to the satisfaction of the legal practitioners Justice Varada- 
chariar could easily get through ten second appeals a day. Andsoon Whatever 
may be the root causes the mounting accumulation of arrears 1s a patent fact It 1s 
equally patent that, whatever steps have been taken so far towards the control of 
arrears of work, they have not gone beyond the fringes of the pioblem The 
costliness of litigation has been no deterrent The creation of Special Tribunals 
to deal with special classes of cases ike industrial disputes, tax disputes etc , has 
not appreciably reduced the burden The appointment of Additional Judges 1s 
another expedient that ıs being tried. Its impact however 1s not appreciable It 1s 
high tıme therefore that radical solutions are found 

We can only hope that in the meanwhile our Judges will go about the task, making 


an all-out effort to tackle the problem 





1. Speech delivered while inaugurating the Convention of the All India Taxation Advocates, 


' 
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JUDGES SITTING ON COMMITTEES OF ENQUIRY. 
By 
GoPaL BEHARI, Advocate, Allahabad. 

The letter of the eminent jurist and ex-judge, Mr P N Sapru disapproving the 
appointment of sitting and retired judges on committees of enquiry published in 
Northern India Patrika raises fundamental questions of judicial propriety Itis sıgnı- 
ficiant that Lord Denning, Master of the Rolls, who visited Allahabad the other 
day was associated with the enquiry into the Perfume scandal There is however 
a strong volume of judicial opımıon itself against extra-judicial assignments to judges, 
and successive judges have refused to sit on committees for obvious reasons The 
Courts should not be made fishmg ponds for glamour jobs Further the enquiry 
may have political repercussions, or the issues involved therem may be the subject of 
an action ın a Court of law which alone can finally determne the rights and obliga- 
tions of the parties Thirdly the judicial personnel m such inquiries is without the 
customary support and legal protection which the judge enjoys ın the discharge of 
his judicial office, According to Chief Justice Stone, “he exposes himself to attack, 
and indeed invivites it, which because of his peculiar situation inevitably mpairs 
his value as a judge and the appropriate influence of his office ” Chief Justice while 
he refused to lend the services of justice Brandeis on a commussion to settle a 
border dispute with Mexico as being against judicial proprieties, and his succeessor 
Chief Justice Taft, maintained the strict policy against off-Court assignments with 
the concurrence of the whole Court 

While ıt 1s true that the position of polarity with the executive s0”far as sitting 
judges are concerned, has to be avoided, there does not seem to be any reason why 
the ban should also be ımposed on retired judges In order, however to maintain 
the continuity of sturdy independence of the bench, ıt 1s very desirable that the choice 
of the personnel should not be left to the executıve The choice could very well be 
made by the Chief Justice of the Court to which the retired judge formerly belonged 

What ıs unfortunately forgotton 1s that the superiority does not necessarily lie 
ın the personal qualifications of the judge What gives the judicial finding 1ts main- 
sanctity 1s the set-up and the legal atmosphere of the Court, the full and open hearing, 
a vigilant bar, the citation of rulings or authorities, followed by the reasoned judgment 
of an impartial judge based on a documented record lable to scrutiny by a higher 
Court of appeal If you take away these trappings both visible and invisible, you 
may have some sort of verdict from the commussion of enquiry, but it can hardly be 
called a yudicial determination having the finality of a judgment. 
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SHRI P, S. SIVASWAMI ATYAR* 
By 
C. R PATTABHI RAMAN. 


The latter half of the 19th century saw the efflorescence of legal talent in 
South India Law was one of the few avenues open to Indians of those days where 
they could achieve prominence It was a period when the great Sır T. Muthu- 
swamı Ayar adorned the Bench of the Madras High Court with outstanding 
merit, 


Srı Sıvaswamı Aıyar was born ın Pazhamaneri ın Tanjore District ın 1864 
ın an orthodox Brahmin family His father Srı Sundaram Ayar was one of the 
earliest ın his District to learn English and become a teacher in the S P. G. 
Mission School at Tanjore, Dyffermg with management, he resigned from the 
school and became a Pleader He did well in law and this enabled his son to 
get a good education and hve ın comfort Sivaswami Aryar was called Dorai- 
swamı ın his early years, out of respect for the elder whose name he bore. His 
father was a strict dıscıplınarnan Sm Sıvaswamı had innate respect for Hindu 
culture and revered his parents .We see him in the days of his Jaw practice in 
Madras rushing to his father’s bedside ın Tanjore and nursıng him till he was 
restored to normal health staying with hun for about three months. d 


As a young lawyer, he and his brilhant contemporary V. Krishnaswamı 
Aiyar, who was his classmate ın the Presidency and Law Colleges, were appren- 
ticed to Sn Balajı Rao It was his good fortune that ın this period he got the 
acquaintance of Diwan Bahadur Srınıvasa Raghava Iyengar who had settled 
down in Madras after distinguished service as Dewan cf Baroda Srı Sıvaswamı 
was a good student in Law and strove hard in the profession reaching the top 
quite early in his career Though Jaw took much of. hıs tıme, he did not become a 
pure technician but continued his association with a wide variety of studies in 
Sanskrit and English classical literature, Economics and Politics. He was a 
brilliant student and secured a First Class in the FA Examunation of those days 
in 1879 and later on ın the BA from the Presidency College securing medals 
in Sanskrit and English and the Gordon Prize He took his B L Degree in 
1884 and we find him as a young lawyer giving evidence before the Royal Com- 
mission on Public Services Like many of the leading young lawyers of his day, 
he was also a Lecturer in the Law College till 1899, and in addition joined as 
Editor of the ‘Madras Law Journal’ which position he held till his Advocate- 
Generalship ın 1907 In 1904 he was elected to the Madras Legislative Council 
from the Senate of the Madras University—the first Indian to be so elected. By 
this time, his interest in Education had deepened He undertook the raising of 
the school at Tırukattupallı near his village into” High School He later on 
endowed this Institution with a generous donation and the grateful people of the 
locality have named ıt after hım His views on proper education of the children 
are as valid today as they were when he spoke about ıt many many years ago. 
To quote him :— Ni 

“The trend and ideals of education are bound to be affected by the social 
and economic changes which will follow the conclusion of the Great War The 
reconstruction of the social and economic order ın the post-war world has been 
engaging the attention of thinkers ın England and elsewhere India cannot 





. *Broadcast on*6th February, 1969 at9-15PM Published by and courtesy of the 
All India Radio, Madas. 
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escape the influence of these changes ın other civilised countries and we shall 
have to adapt ourselves to the altered conditions of life However great may 
be the changes initiated in the new scheme of things, there can be no doubt that 
the moral aim of education will continue to hold good The creation of a love 
of knowledge and learning and of efficiency ın one’s work and inculcdtion of a 
desire for the service of the country and the spirit of citizenship must always 
be our arm The attainment of these objezts depends to a great extent upon 
the general atmosphere of the school and the spirit by which the teaching staff 1s 
animated.” 


» With the same zest, he took interest ın women’s education and the National 
Girls School at Mylapore became his beneficiary later on. He not only gave all 
his large properties to the schools but actually took interest ın the detailed 
working and the welfare of the teachers and pupils throughout his life. His 
philanthrophy and detachment were so unique that he vacated his own palatial 
house.“ Sudharma ” ın order that ıt may be sold and the school may benefit by 
the sale proceeds He went to live in a small building opposite to the very 
house which was one of the show places in Madras in those days. He would 
not listen to his friends and admirers who asked him to live in his own house at 
least till the end of his lıfe His answer was that by continuing to love ın his own 
house which he had donated to the school, he was robbing the school of its due 


As a lawyer, he strove in an exemplary manner and achieved success com- 
peting with giants ın the Bar like V Krıshnaswamı Aıyar, P. R Sundaram Iyer, 
C. Sankaran Nair, Eardley Norton and others When paying encomium to Sır 
S Siğbramanla Atyar, retirmg from Judgeship of the Madras High Court, Sn 
Sıvaswamı Aıyar said that superior advocacy implied not only putting forward 
the case of one’s client but also to help the Court to administer sound and proper 
justice, , Sn S. Varadachariar, one of his disciples and juniors who later on 
became Judge of the Federal Court of India, says this about his leader. 


“My leader Sır P S Sıvaswamı Atyar had to argue before Sır S. Subra- 
mania‘Iyer and an English Judge He appeared for the Respondent and was 
aware of a Privy Council case which, if quoted by the other side, would turn the 
case ‘against him. His opponent had not cited the case My leader could not 
sleep the whole night because he was torn by a sentiment of conflict between his 
duty to his clients and duty as an advocate He consulted friends and ultimately 
on the next morning pointed out the case to the Bench and this settled the 
case ” 


My father Srı C P Ramaswami Ayar, who followed him as an Advocate- 
General in 1921 says “Having followed him as Advocate-General later on I 
can testify and have publicly stated about his independence of judgment, mpar- 
tiality of lus opinions and his dignified though quiet assertion of his views—-my 
view being based on a study of the opinions tendered by him to the Government 
of those days”. 


He was like Mr Rozario, who followed hım one, of the most respected 


lawyers of his tıme, not only on account of his hard work and precise and exact 
expressions but also on account of his sterling character Two decades after his 
enrolment, he was appointed Advocate-General of Madras in 1907. It is sad to 
recollect that some of his Barrister colleagues protested as a body to the Govern- 
ment of India and the Secretary of State against the appoıntment of a mere Vakil 
as Advocate-General This was a repeat performance by them because after a 
similar trial when the great Bhashyam Iyengar was appoınted as Advocate-General 
they had failed On this occasion the Chamber of Commerce also jomed them 
and submitted a Memorial The Government of the day were prudent enough to 
ignore these protests As Advocate-General, Sri Sıvaswamı Aıyar distinguished 
himself as leader and Doyen of the Bar, 


, 
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After 5 years of his leadership at the Bar, he was appointed Member of the 
Executive Council of Madras It ıs interesting to note that both before and after 
hım leaders of the Bar whose names have become immortal retired from the pro- 
fession after a short spell of office as Advocate-General and did not return to the 
Bar. They were mpelled by a noble urge to do public service and help the 
people in every manner possible What is equally important ıs that people like 
him left behind them trained advocates as a second line in the profession who 
could take up great responsibilities Apart from Sn S Varadachariar who 
became a Judge of the Federal Court, his other disciple T R Venkatarama 
Sastri became Advocate-General and later on resigned his Executive Council 
Membership after a few days of his office in protest. To mention only these 
two names 1s enough to reflect the moral and social stature of the great master 


His Executive Councillorship was equally distinguished. He was the most 
respecteed Indian of the times. I remember the stories told ın Ootacamund 
when the great Sıvaswamı Aiyar played golf. He was slow moving and deli- 
berate and held up a number of young golfers including Europeans belonging to 
the Civil Service and of business houses on the golf course, but none dared to 
byepass him They waited for the great man to finish his game. 


After relinquishing his Executive Councillorship he was Vice-Chancellor of the 
Madras University from 1916 to 1918 and thereafter becamee Vice-Chancellor 
of Banaras University and was there till 1919 


Writing on bis Executive Councillorship Sri C P Ramaswamı Asyar says 
“I can from my personal experience contradict those who regarded him as 
deficient in courage Although very often he was in a minority of one he never 
failed to express with instructive insistence his own view point But what was 
characteristic of Sri Sıvaswami Atyar was that he never let people know what he 
had done The vow of official secrecy which he took, was uniformly observed 
by hım although this vow was too often facilely broken by those who sought 
temporary popularity as independent and liberal-minded statesmen o Sıvaswamı 
Aıyar's gift of silence was as marked and valuable as his gift of measured 
speech During the tıme when he was a member ın a number of Councils, there 
was not one occasion on which he compromised for the sake of compromise and 
there are many occasions on which he stood alone” 


Sri Sıvaswamı Aiyar fought against the arrest and internment of Dr. Besant 
by the Pentland Government and even stated that he would have to resign 
Dr Besant came to know about this later on and acknowledged her gratitude tı 
him in the New India Newspaper edited by her It was during this period that he 
frequently sought to impress on the Government in England the need for Reforms 
for India . He wrote with great force and ability to the Viceroy Lord Chelms- 
ford and Mr Montague, Secretary of State for India He had already shown 
his deep knowledge of service conditions when he gave evidence before the Royal 
Commission on Public Services in 1887. 


As a Legislator, Srı Sıvaswamı Aıyar’s contribution is unique Sn B. Shiva 
Rao, referring to his work ın the Central Assembly says — 


“I recall an incident which took place ın the Budget debates in 1922 when Sri 
Sıvaswamı Atyar objected to the Governments Expenditure proposals both on 
crvil administration and on Defence and after a searching analysis came to the 
conclusion that there was large scale extravagance Sir Malcolm Hailey, 
the Finance Member before replying to the debate walked across the floor to Sn 
Sıvaswamı Auyar’s seat and asked for a copy of his speech The Government had 
of course no suitable reply to give beyond a promise to be implemented later and 
that all the points would be closely examined by a Retrenchment Committee. On 
an another occasion, he startled the Government with a speech on a note for a 
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progressive policy of programme in the North West Frontier Province . on the 
basis of such an array of irresistable facts that no official without the personal 
experience of the records could seriously meet his points”. 


His contribution on Army and Defence matters were unique Speaking on the 
occasion of Sathabishekam of Sri Sıvaswamı Auyar, Sri C. P. Ramaswamı Aiyar 
says . 


“Sri Sıvaswamı Ayar was a man of peace I do not think—at all events— 
I am too young to know, that he was very atheletic in composition. He could not 
be called a soldier by nature but he was a man of indomitable courage and his 
wide patriotism was such that he determined to make himself a specialist on 
mulitary questions Sir Claude Auchinleck, the Commander-in-chief of India, 
sent his tribute to be read at the meeting It was in the year 1917 that 
Sıvaswamı Aıyar originated the Indian Defence Force. If there was one man 
who more than any other ensured that the people of South India could play a 
part ın War as well as peace ıt was Srı P S. Sıvaswamı A1yar. He successfully 
fought the unwarranted distinction between martial‘and non-martial races per- 
petrated by the British Government 


Apart from his work ın the armed forces, he helped ın the Indıanısatıon of the 
higher Medical Services in the army and was responsible for increasing the Indian 
element in the I MS. 


As a politician he was a hberal minded statesman who was very particulat 
that only constitutional methods should be employed for the political progress of 
India. Strangely enough for all the appeaiance of bemg a moderate, he was not 
slow to draw conclusions which were radical 


He contributed much and was equally outstanding in new spheres. For 
example he took up the family limitation and birth control half a century ago 
with a zest which did not dımınısh even when people made fun of hım. He had 
no children himself and they thought ıt odd that he should advocate family 
planning ın India. He toured much and visited Ceylon quite often, and Burma, 
Europe and America 


That he was a man of courage was proved when while he was travelling an 
English Captain came with his wife and children and moved into his compart- 
ment, and finding his presence objectionable insulted him by calling him a brute 
and a blackman and wanted to know whether he kenw any Englısh but Sri Sıva- 
swamı Alyar ın a dignified manner spoke in chaste English to the upstart and 
refused to budge from his compartment 


As an author he has made original contributions His book cn ‘Indian 
Constitutional Problems’, 1928 was an mvaluable work about which Prof. A B 
Keith stated that he read ıt with much profit and satisfaction His other book 
cn the ‘Evolution of Hindu Moarl Ideals’ based on his Kamala Lectures deliver- 


ed at Calcutta ıs still a great contribution on Hindu moral ideas and practice 
through the centuries. 


/ 
As regards hıs attıtude to religion, he was a great student of the Bhagavatham 
and read the Bhagavat Geetha ın the lıght of Srı Sankara's exposıtıon. 


Writing on his personal traits, Rt Honble V S Srınıvasa Sastri says — 


“Sivaswami Ayar 1s every inch a scholar He hails fiom those spacious 
days when no man had a claim to culture unless he knew something of every- 
thing and everyhting of something This description would be as true of him 
as of any person of my acquamtance His distress was unaffected when he 
could make nothing of that book on Cosmic Rays which Venkatarama Sastri 
mentions. He is a belletrist, as distinguished as enthusiastic’. J 
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“The essential integrity of Sıvaswamı Aiyar's mind 1s seen in its continued: 
receptivity New knowledge and new experience can still shıft him from lus 
moorngs His political views are not cast ın an iron mould. If a chart could 
be made showing their trend fifty years ago and their trend at the present day, the 
progress, would be little short of a revolution. Tıme ın its onward march has 
dragged the liberals along with others | ‘The extremist 1s only the moderate in a 
hurry’ 1s meant as a sarcasm, but it has a core of truth. We are patriots all and. 
serve the common mother What profound kinship ıt signifies! We forget st in 
the wrangles of the moment”. 


As a;student I saw Sri Sıvaswamı Aıyar from a distance. My father had 
great regard for hım and met hım frequently Whenever Sri P S Sivaswami 
Alyar came to our house, ıt was a great event. He was slow and deliberate and 
would converse with my father for a long time. When he got up to go, my 
father used to see him to his carriage himself and close the door of his car. Ha 
was respectful to everyone however young he may be to an embrassing degree 
He addressed every one ın the plural and even including me—a mere strıplıng ın 
those days. 


It 1s well to remember that it 1s on the edifices laid down by great patriots like 
Srı Sıvaswamı Aiyar that Free India was born. It is ımportant for every student 
to read the life of great Indians like Sri Sivaswami Ayar. We can forget these 
gieat men only at our peril Their lives should serve us a stimulus to strive for 
the progress of our land. 


References :— 
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Ni my a 
K. ANANTHA NARAYANAN V STATE ÖF MADRAS’ 
(1968) 2 M L J 443 : (1968) M L.J. (CRL ) 630. 
A CRITIQUE. 
By 
M. L. Kaut, Law Commission, NEW DELHI 


The above decision of a single Judge of the Madras High Court has focussed 
attention once again on the applicability of Article 20 (2) of the Constitution to pro- 
ceedings imitiated by more than one Government Department against a Government 
servant charged with an offence. The facts of the case may briefly be examined. 


The petitioner, an employee of the Madras Government, was a candidate for 
the Madras Public Service Commission Examination His application was rejected 
on the ground that he had unauthorisedly altered his date of birth ın the S S.L C 
book He was also directed to show cause as to why he should not be debarred 
from appearing for the future selections and examinations of the Commission. In 
the meantime the petitioners S S L.C book had been also sent by the Commission 
to the Commissioner for Government Examinations, Madras The Commissioner 
also asked the petitioner to submit an explanation on a simular charge The petitioner 
submitted his explanation to the Secretary, Public Service Commission, and also to 
the Commissioner for Government Examinations Not satisfied with his explana- 
tion the Director of Public Instruction suspended the certificate for one year. The 
Madras Public Service Commussion debarred the petitioner from appearing for 
future selections and examinations to be conducted by the Commission. 


In the meantime, the Assistant Collector, Pudukottaı, also framed a charge that 
the petitioner had unauthorisedly alfered the date of his birth ın his S S L C book. 
Petitioner was asked to show cause why he should not be removed from service, 
However, the Assistant Collector subsequently ordered that further action was not 
necessary, since the petitioner had been punished by the Director of Public Instruc- 
tion for the offence, and the rule1, prohibited punishment for the same offence twice. 
Subsequently, the Public Service Commussion sent its list of black-listed persons to 
the Government, where upon the Collector once again directed the Assistant Col- 
lector to take disciplinary action against the petitioner, who was among the black- 
listed persons. Dusciplinary proceedings were commenced against him, and he sub- 
mitted his explanation The Assistant Collector rejected ıt, and passed orders 
“removing” the petitioner from service The petitioner moved the High Court and 
sought a direction that the order of removal, being a second punishment for the same 
offence, was invalid 


Applıcabılıty of Article 20 (2) of the Constitution, 

The point for consideration of the High Court was whether the order of the 
Assistant Collector, removing the petitioner from service, was void as opposed to 
Article 20 (2) of the Constitution * The High Court held that, ın suspending the cer- 
tificate of the petitioner for one year, the Director of Public Instruction had, as a 
department of the State Government competent to proceed against the petitioner 
‘punished’ him It was not, therefore, open to the Government to authorise another 
department of the Government to revive the proceedings once again, by framing 


1 No-pecifc rule was, howeter refer.ed to. 
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a different charge for the same offence and punish the petitioner severely The High 
Court, therefore, held that the second proceedings were void as violating Article 20 (2) 
of the Constitution. 


The judgment 1s thus based only on Article 20 (2) The question, therefore, 
arises as to whether Article 20 (2) of the Constitution 1s applicable to the present 
case. Article 20 (2) runs as follows : 


“ No persons shall be prosecuted and punished for the same offence more 
«than once,” 


The conditions for the applıcatıon of thıs clause are. 


(a) There must have been a previous proceeding before a Court of Law or 
judicial tribunal, 

(b) The person must have been prosecuted in the previous proceeding 

(c) He must have been ‘ punished’ in the previous proceeding. 

(d) The ‘ offence’ which 1s the subject-matter of the second proceeding must 
be the same as that for which he ‘was prosecuted and punished’ in the first proceeding. 

(e) The offence must be an “ offence ” as defined ın section 3 (38) of the 
General Clauses Act, that 1s, an act or omission made punishable by any law for 
the tıme being ın force. 

(f) The second proceeding must be a proceeding where he 1s, for the second 
time, sought to be ‘ prosecuted and punished’ for the same offence ? 


\ Thus two of the essential ingredients of Article 20 (2) are as indicated ın (a) and 
(b) above—that the person should have been “ prosecuted” for the offence, (ın the 
first proceeding), and that must have been a proceeding before a Court of law or 
judicial tribunal ‘ Prosecution’ according to the Wharton’s Law Laxicon means a 
proceeding either by way of indictment or information, in the Criminal Courts, ın 
order to put an offender upon his trial?, The Supreme Court, in Magbool Hussam's 
caset, observed that “ Prosecution in this context would mean an initiation or star- 
ting of proceedings of a criminal nature before a Court of law or a judicial tribunal 
ın accordance with the procedure prescribed ın the statute which creates the offence 
and regulates the procedure.” Reference may be also made to the corresponding 
provision, namely, Article 14 of the Draft Constitution which was discussed in the 
Constitutent Assembly. Clause (2) of the Draft Article contained only the word 
punished and not the words prosecuted and punished Shri T T Krıshnamachari 
had, therefore, suggested an amendment that Clause (2) should include ‘ prosecuted 
and punished’. He justified the amendment on the ground that the clause as in the 
original draft might possibly result in the position that a Government official who 
» had been dealt with departmentally and punished could not be prosecuted and 
punished by a Court of law if he had committed a criminal offence ; per contra if 
a Government official had been prosecuted and sentenced to imprisonment or fined 
by a Court of law, ıt might preclude the Government from taking disciplinary 
action against hım5. The amendment was accepted 





2 Basu (D.D ) Constitution of India, SthEdn, Vol 2, pp 13-14. 
3 Wherten’s Law Lexicon 4th Edn. P 820 
4 (1953) SCI 456: (1953)SCR. 730 (1953)2 MLJ. 113: AIR 1953 S.C, 325, 


5. CA, Deb. Vol VII, pp 789-90 and 795 se: The Framing of India’s Gon tutun; A 
Stidy, edited by B, Siva Rao, 1968, p. 230, e e a 
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The emphasis on a criminal prosecution has been very clearly brought out by 
Seervai : 


“ The presence in Article 20 (1) of the words ‘ convicted’ ‘ commission of the 

. act charged’ as an offence, ‘ be subject to penalty’, ‘commission of the offence ’ 

and in Article 20 (2) of the words ‘ prosecuted and punished * and in Article 20 (3) of 

the words ‘ accused of any offence’ indicated that proceedings contemplated by 

Article 20 (2) were of the nature of criminal proceeding before a Court of law or a 
judicial tribunal . . ©” 


The exact nature of a departmental enquiry also came up for consideration of 
the Supreme Court ın another case, Venkataraman v Union of India? The Supreme 
Court, therein, held that an enquuy under the Public Servant (Inquires) Act, 1850, 
was a fact-finding enquiry and the fact that the Commissioner appointed under the 
Act had some of the trappings of a judicial tribunal, *dıd not convert a fact-finding 
by such Commissioner into a judicial tribunal It was, held, that the dismissal by 
the President of the petitioner, following on a report by the Commussioner, did not 
prevent a criminal prosecution being launched a anst him im respect of the acts, 
for some of which he had been dismissed. Magbool Hussam's case9, was referred. 
to m the judgment. 2 è 
Conclusion. F 

It 1s, thus, well-settled that a departmental enquiry 1s not a ‘prosecution’ for 
the purpose of Article 20 (2) In Venkataraman’s .case”, even though the second 
proceeding which was questioned as violative of Article 20 (2) was to be taken in 
a regular Court of law, ıt was held that Article 20 (2) would not apply because of 
the non-judıcıal character of the first proceedings which was only departmental The 
rule as to the non-applıcabılıty of Article 20 (2) should, a fortiori, apply to a case, 
like the present, where even the second proceedings 1s departmental. 

i It 1s respectfully submitted, therefore, that Anantha Narayanan's case? has been 
wrongly decided on the ground that the Second punishment violates the prohibition 
contained ın Article 20 (2) of the Constitution It 1s certainly in the interest of the 
proper admınıstratıon of justice that a person ıs not proceeded against in two 
departmental actions, for the same offence, resulting ın two different punishments. 
But this cannot be done by resort to constitutional provisions which are not applı- 
cable to the facts of the case 


a rc anan e amm m Eş 
6 Seervat (H.M ), Constitution! Law of India, 1968, p 420 
7 (1954)SCJ 461 (1954)SCR 1150 (1954) 1MLJ.702 AIR. 1954 S.C. 375. 
8. (1953) SCJ 456. (1953) 2MLJ 113. (1953) S.C R, 730. 
9. (1968)2 M.L J 443 (1968) M L.J. (Crl ) 630. 
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EOUAL OPPORTUNITY IN PUBLIC'EMPLOYMENT. i 
By ‘ 
i JOSEPH MINATTUR, PH D , LL.D , DCL, Baitister-at-Law. 

‘Instructions to candidates for appomtment by selection’ issued by the Union 
Public Service Commission contains the following : 

Candidates must submit with each application a crossed Postal Order for 

Rs 8.00 (Rs 200 for Scheduled Castes/Trıbes candidates) Applications not 
accompanied by full prescribed fee will not be considered 

The amount prescribed as application fee may not be high when one considers 
the salary attached to the job for which application 1s invited But there are a few 
other factors worth taking nto account. Let us consider the case of a young man 
from a poor family To see him through the University, bis parents may have made 
considerable sacrifices, financial and otherwise, in the hope that when once he passed 
his examinations, he would be able to earn enough money to support himself and 
his family which in the Indian context would usually include the parents Now he 
is unemployed He seeks employment and makes applications tothe Union Public 
Service Commission, to the State Public Service Commissions, to various depart- 
ments of Government, to Universities and to many other institutions In almost all 
Cases he 1s required to pay an application fee He can ill afford to pay it He may 
be able to pay a fee ın one or two instances, but the chances of his securing a job 
if he makes only a couple of applications are very slim So he has to make a 
number of applications If he makes about, say, twenty applications, he should be 
prepared to spend Rs 100 or more as application fees Further ın most cases when 
he 1s called for interview he 1s informed that no travel or other expenses incurred. 
ın connection with the mterview will be paid to hım! If a ‘candidate applies for 
twenty jobs and attends, say, for five interviews, he may have to spend about Rs 450 
or more, and this money has to come from the nearly empty pockets of his parents 
This situation may inhibit many poor candidates from applying for jobs ın the 
Public Service i 

It ıs arguable that this requirement ‘regarding an application fee 1s an infringe- 
ment of an Indian citizen’s fundamental right to equality of opportunity im public 
employment Article 16 (1) of the Constitution provides : 

‘There shall be equality of opportunity for all citizens ın matters relating to 
employment or appointment to any office under the State’ 

The prohibition of discrimination ın relation to public employment contemplated 
in clause (2) of the Article 1s on grounds of religion, race, caste, sex, descent, place 
of birth, residence or any of them Discrimination on the basis of wealth is not pro- 
hibited! That the requirement of an application fee will prove an effective discrimina- 
tion in the case of a poor candidate, whether it 1s so labelled or not, ıs clear The 
‘fact that candidates belonging to the Scheduled Castes/Tribes are required to pay only’ 
a lower amount of fee indicates that the Commission recognise that there 1s some 
bardship involved in requiring payment of a fee as a condition precedent to consi- 
dering applications If ıt 1s a hardship which undoubtedly it 1s, the basis on which 
concessions are granted should be inadequate financial resources rather than anything 
else There may be a number of candidates wha do not belong to these two 


‘ 


1 The Union Public Service Commission offer to pay second class return railway or steamer 
fare plus a road mileage of 8P a kilometre for any road/bus journey which may have to be made to 
the nearest railway or steamer station. 
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categoiies, but who may be poore: than the average member of a Scheduled Caste/ 
Tribe What Article 46 lays down as a basic principle 1s the promotion of the educa- 
tional and economic interests not only of the Scheduled Tribes/Castes, but also of 
the weaker sections of the people and their protection from social injustice and all 
forms of exploitation Aristotle has pointed out that ınjustıce arises not only when 
equals are treated unequally, but also when üneguals are treated equally. If no 
requirement ts made in regard to an application fee, candidates belonging to the 
Scheduled Castes/Tribes will have no reason to complain, while other weaker 
sections of the people will be benefited. 

The general provision regarding equality of opportunity ım public employment 
enshrined ın Article 16 (1) may be read with the words of the Preamble of the 
Constitution which purports to secure to all Indian citizens 

Justicé, social, economic and political and equality of status and opportunity 
and the provision ın Article 38 which directs that 

The State shall strive to promote the welfare of the people by securıng and 
protecting as effectively as ıt may a social order ın which justice, social, economic 
and political, shall inform all the institutions of the national lıfe 

This, as is well known, ıs one of the principles fundamental in the govern- 
ance of the country. 

The fact that a breach of a directive principle 1s not made justiciable in the 
Constitution does not make the principle any the less valid ın the administration of 
the State There 1s no provision for judicial review of Parliamentary legislation 
im some of the states of Western Ewope This does not mean that the legislatures 
of these countries pass laws inconsistent with the provisions of the Constitution 
When it 1s brought to the notice of the legislature that a particular provision ın a bill 
before ıt contravenes a constitutional provision, the legislature ether amends the 
provision with a view to making ıt consistent with the constitution or declines to 
proceed with the enactment of the provision This 1s not because the legislature 1s 
afraid that the judiciary would declare the provision unconstitutional—the judiciary 
has no power to doit—, but because the legislature considers it improper to pass a 
piece of legislation which contravenes constitutional provisions An attitude similar 
to this may be adopted by the State in India ın regard to directive principles The 
Constitution makes it clea: that “ıt shall be the duty of the State to apply these 
principles in making laws.”? It ıs refreshing to note that ın interpreting laws these 
principles are often sought to be applied with the result that the rule emanating fiom 
the interpretation conforms to these principles, but what 1s sometimes overlooked 
is the fact that it 1s the duty of the State, which includes the judiciary, to apply these 
principles when laying down a rule of law. 

If an argument in favour of imposing an application fee be founded on the 
necessity to meet expenses connected with recruitment, it 1s important to note that 
equality of opportunity ın public employment guaranteed to the citizen as a basic 
right ıs not hedged in by any such qualification as found m Article 41 (The State 
shall, within the limits of its economic capacity and development, make effective 
provision ) It 1s admitted that the Government needs revenue and the collection of a 
fee from applicants for appointment to public service 1s a source of revenue. But if 
the ımposıtıon and collection of such a fee is made in infiingement of a funda- 
mental right of the citizen, ıt ıs undoubtedly unyustrfied. 


mam 








2. Article 37. 
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The observations made by Gajendragadkar, J, ın Prem Chand Garg v Excise 
Commissioner, U P.5, may be'of interest ın this connection : 

An order calling upon the petitioner to furnish security would retard the 
assertion or vindication of his fundamental right under Article 32 since ıt would 
impose a financial obligation on the petitioner and if he 1s not able to comply with 
it his petition would fail The order would in some cases effectively bar and in all 
cases amount to a hindrance im the further progress of the petition and cannot be 
said to aid a fair hearing of the petition like the order prescribing the manner m 
which the paper books have to be prepared, or other steps in connection with the 
petition have to be taken It may be that the order ıs mtended to protect the inte- 
rest of the respondent and ım that sense, may be treated as fair , but the fairness 
of the order or of the object intended to be achieved by ıt will not disguise the 
fact that its effect ıs not to atd the petition but to retard ıt to some extent and in 
considering the constitutionality of the order or of the rule which permits the 
order to be made, the fact that the object intended to be achieved is good, just 
or unexceptionable would be immaterial 4 : 

Though called ‘Instructions’ many of the instructions issued to the candidates 
by the Public Service Commuıssıon have the character of a rule and the force of 
law A breach of the mstruction m regard to the payment of the application fee will 
be visited by the refusal of the Commission to consider the candidate’s application 
In his dissenting opmion in Punnen Thomas v State of Kerala”, Mathew, J, said : 

It ıs said that Exhibit P-1 1s not an order, but only a communication to the 
department concerned If the memorandum embodies a decision by Government 
and was intended to be acted upon by the department concerned, ıt would be 
highly technical to found a distinction upon the characterisation of that decision 
as a memorandum and deny the petitioner the relef which he would have got, 
had the Government labelled the decision as an order and communicated to him. 
I think the adverse civil consequences to, the petitioner 1s the same whether the 
Government called ıt tweedledee instead of tweedledum 6, . 

The imposition of a fee for application for employment ın public service appears 
to be unknown in most states of the world, democratic or otherwise It is not 
because these states do not iequue revenue, but they consider it proper to find 
other means to add to thoir revenues 


Itis not unlikely that the Government fails to recrurt ın its services qualified and 
efficient persons on account of this requirement about an application fee coupled 
with its unwillingness to contribute towards the travel and other expenses of the 
a a SSA A ae eT ~~ “os 

3 AIR.1963SC 996 (1963)1SCR (Supp) 885 3 

4 Ibid at p 1101 

5. (1968) K. L T 800 

6. Ibidatp 814, Pandey, J’s remarks ın Ramachandra v. State of MP,AIR 1961M P 247 
that if ‘Medical Colleges in M P Rules for admission, 1960’ had been statutory rules, we would not 
have hesitated to strike down such of those rules as offend against the provisions of Article 14 or 
quash any discriminatory action taken in pursuance or even in disregard, of those rules ın the face of 
his finding that the facts showed that “ the lıke were not treated alike and the petitioner was denied 
equality in equal cırcumstances”” would indicate that his judgment in the case which 1s State action 
ıs violative of the provisions of Article 14 It 1s clearly laid down that “ the primary function of the 
judiciary 1s to do justice between the parties who bring therr causes before 1t” (See Gajendragadkar » 
Ps observations ın Muajkar v State of Maharashtra, (1966) 3 SCR 744 AIR 1967 SC 1) 
The inaction of the Court on the ground that as the “ rules are merely executive mstructions. 
they do not attract the principle of equality before the law” denied the petitioner hts fundamental 
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candidates called for mterview. Further, quite a number of candidates who are 
efficient and available for work are probably denied an oppoitunity to earn an 
adequate means of livelihood (Article 39 ) and incidentally, to serve their country the 
way they might like to do. 

That the requirement of an application fee would, ın effect, dıscrımınate against 
the poor in regard to their opportunity for public employment 1s indisputable , that 
a discrimination between the poor on the one hand and the well-to-do and the rich 
on the other 1s not prohibited under clause (2) of Article 16 1s also clear ; but the 
absence of a specific prohibition does not justify such dıscrımınatıon when equality 
of opportunity is guaranteed and when it 1s considered the duty of the state to ım- 
plement a secial and economic policy which probably envisages a socialistic 
pattern of society. 

There are a few intriguing queries in the application form issued by the Union 
Public Service Commission Three of them are the following 

7. Name of the State to which you belong. 
10 State your religion. 
17 Post held and scale of pay ; last pay drawn. 

It 1s difficult to understand the relevance of any of these entries As no 
citizen shall be dıscrımınated against ın respect of any employment under the State 
on grounds of place of birth or residence or religion, there is no good reason why 
pieces of information relating to religion or place of birth or residence should be 
collected The query as to which State the candidate belongs to does not appear to 
be calculated to elicit an answer ın relation to the candidate’s place of residence which 
may be relevant in certain cases contemplated ın clause (3) of Article 16. It 1s not 
improbable that a candidate may have resided ın State A for a number of years 
while belonging to State B A member of the Public Service Commission is given 
to common human frailities as any one else and the mention of the candidate’s 
religion or region may induce in him an unconscious bias for or prejudice against 
a candidate “ Leadus not into temptation ” 1s as good a prayer for the member 
of the Public Service Commission as for most other mortals 

Information regarding the present salary of a candidate 1s considered 
relevant to decide whether the imitial salary ın the scale or any higher salary 1s 
to be paid to the successful candidate But it 1s often taken mto account to decide 
whether a person 1s suitable for the jos To illustrate . if a well-qualified person 
who applies for a job carrying a salary of Rs 1,000 1s not selected on the ground that 
his present salary 1s only Rs 500, the basis for this appears to be the assumption 
that a man who receives only Rs 500 in December, 1968 is to be deemed unqualified 
to receive Rs 1,000 in January of the next year, however good he may be found to 
be in other respects fo1 appointment This assumption seems to be based entirely 
on snobbery. 

If India contemplates ushering in “justice, social, economic and political, ” 
sometime before the end of the century, it 1s time she started scrapping mequitable 
procedure in relation to recruitment to public service 


ee A EAA 
right guaranteed to hım under Article 14 Whichever way one looks at ıt, whether one considers it 
action by the State ın that the Court delivered a judgment dismissing the petition or maction by the 
State because the Court failed to remedy the injustice done to the petitioner by the executive branch 
of the Government, the violation of the principle of equality before the law by the State through its 


judicial arm appears clear. 
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INAM—WHETHER LAND OR REVENUE 
By 
C. V. SANKARANARAYANAN, BSC, BL, Advocate, Pollachı, Coimbatore District 


State ıs a creation of the subjects. State’s ownership is the collective owner- 
ship of the subjects, The individual ownership of the subjects arises from first 
occupation or acquisition from first occupants Ownership endures by con- 
tinued possession Possession 1s prima facie evidence of title of ownership. 
Incidents of ownership of a thing are the powers of use and disposal of the 
thing as allowed by law. Possession obtained in good faith and for value con- 
fers good title. Long adverse possession confers title even to property which 
belonged to another Transfer of possession 1s one of the modes of transferring 
ownership. 


In ancient India, title to land arose from occupancy and to occupancy 
attached a hability to the State demand upon occupied land The State recog- 
amused and respected the ryot’s exclusive right to the hereditary possession and 
usufruct of the soil, so long as he rendered a certain portion of the produce of 
the land, ın kind or money, as public revenue The occupancy right was ındeter- 
minable, so long as the stipulated rent was paid and until after default, by the 
process provided by the law, the ryot was evicted It was always alienable 
and mheritable Occupation was never disturbed by the State except on proper 
compensation, and by others except where they could prove a superior title to 
that of the occupant. But the latter contingency never arose, for land was 
plenty, not in demand, the demand was for cultivators. And public revenue 
depended upon the extent of cultivation on occupied Jand The occupancy ryots 
earned their living from the land by husbandry. The value of their right in land 
varied with the weight of public dues, as the mvariable condition on which Jand 
-was held was the payment of the State dues. 


The Government, ancient or modern, has no property (proprietary right) in 
occupied soil, neither claimed it, nor asserted it. The “soil of the land” or the 
“and? to put ıt shortly ıs the private property of the occupancy ryot The right 
of the Government ın land 1s only to a charge on the land and a right to forfeit, 
by due course of law, the title of the person, who does not pay the charge The 
charge, otherwise termed the dues of the state as universally termed, represents 
the payments always made to the State from the produce of the land, paid in 
kind or in money, or rendered in service, whether the payment 1s made to Rayhas, 
jJagirdars, zamındars, poligars, mootadars. shrotremdars or to Government 
“Officers, such as the Tahsildars, Amıldars, Ameens, or Thanadhars 


The Britisher on acquisition of the territory found the peasant-proprietors in 
occupation with the nght to occupy land on payment of the revenue due to the State 
or its representatives or assignees The State assumed them to be the absolute 
proprietors of occupied land, as they had by well established and recognised cus- 


tom the right to occupy the land permanently on payment of the customary dues 
to the State and treated them accordingly 


At that time, revenue from Jand, which was for long the sole, continued to be 
the main source, of public revenue It depended on the extent of cultivation on 
occupied Jand by individual cultivators But the method of collection differed, 
in different tracts The collection of revenue depending on the extent of cultıva- 
tion on occupied ‘and being very cumbersome and requiring annual settlements, 
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resort was had to permanent settlement of the revenue with erstwhile rent collec- 
tors over specified tracts, who were authorised to collect the same and pay to the 
State a fixed amount, an unalterable pcıshcush, a moiety of the average annual 
public demand on occupied land from the ryots. This 1s called the Zamındarı or 
permanent settlement which has already been abolished. The Zamındars had no 
right to oust the occupancy ryots except after default, by the due process of law 
They were however given proprietary right over unoccupied land within thew 
jurisdiction 


Not all lands in the occupation of the ryots were revenue paying. Some of 
them were found to be rent free. By “Rent free” is not meant not assessed to 
public revenue They are really assessed lands, and the revenue thereon 1s made 
payable to persons or ınsututrons ın leu of ready money payments payable to 
them by the State This system of saddling the payment of the public demands 
on particular localities was a general practise of Eastern Fınance Commuta- 
tion of ready money payments into payments from Jand avoided the trouble of 
ccllection from occupancy ıyots and also the unpredictability of the required: 
collection durmg adverse and unproductive seasons Immediately after the 
British acquisition of the country enquiry into the validity of the grants of 
exemption from public revenue was instituted under the authority of Regulation 
XXXI of 1802 to effect 1etrenchment of such exemptions, or to put ıt correctly 
into the validity of the assignments of Revenue was instituted It was not 
an enquiry mto the right of occupancy but an enquiry into the rıght to be 
exempted from payment of revenue direct to the State ın respect of occupied 
land As far as the State ıs concerned it ıs an exemption from payment of 
revenue to it, to the occupancy.ryot it 1s a payment of the public dues to the 
grantee, and to the grantee it ıs a payment from land m leu of cash payment 
due from the State. These assignments of revenue or payments from land were 
called mams whether the payment be to individuals for services past oor present, 
etc, or to institutions for their support and or to mdividuals for services therein 
Inams to religious institutions for services therem or for their support are 
called Devadayam or religious mams and those for the support of other institu- 
ticns are called (chauitable) Dharmadayam imams It ıs only these two classes. 
of inams which remain unenfranchised as their objects permanent Other mams, 
personal and service inams have all been enfranchised. 


Enfranchised inams are those personal ınams ın which the reversionary 
nights of Government are surrendered to the mamdars, ın consideration of an 


equivalent annual quit rent, or those service inams which have been freed from 
the conditions of service 


The effect of enfranchisement 1s to place the ınam in the same position as 
other descriptions of landed property ın regard to their future succession and 
transmission The land from which the mam ıs derived was already transfer- 
able and heritable. “Enfranchıse means ‘free’. 


From the discussion on “rent free” lands, otherwise called “imam” lands, 
it will be clea: that the mam consists of the rıght to the melwaram, or its com- 
muted value ın money, ig, the assessment only and that ıt was this rıght that 
was assigned to the ımamdar The Inam Commissioner defined imam 
to be the right to Government revenue on the land specified ın the 
utle deed The estimated value of the mam ıs the assessment on the land from 
which the mam 1s derived or drawn The mam right is quite distinct from and 
independent of the proprietary mght in the soil, though both may be vested in 
the same individual and the one right cannot even be said to be included ın the 
other The reversionary right of the State m mam is only the nght to full 
assessment and not the land itself The right to a certain portion of the pro- 
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duce from land cannot be construed as a nght to the property, to the land itself, 
as such a principle will lead to anomalous results. 


The main object of Regulation XXXI of 1802 and later of the Imam Commis- 
sioner was to retrench unauthorised, needless and lapsed exemptions from public 
revenue, as land revenue was, long the sole and til of late the maim source of 
public revenue The enquiry did not concern with or extend to the mght of the 
occupancy ryot but was restricted ın 1s scope to test the nght of the ınamdar, be he 
the ryot humself or any other person, in the case of the former to appropriate 
and in the case of the latter to collest, the public revenue on occupied land The 
occupancy ryot was not consulted when demands on the State (payment due by 
the State) were commuted into assignments of land revenue, ie. made payable 
by land He was not consulted or enquired at the tıme of Inam Settlement 
Any enquiry made, records prepared or settlement entered into behind his back 
1s neither binding on him nor can be acted upon to his prejudice The Inam 
Commıssıcner dealt with only the ınamdar and settled only his right to receive 
or collect the melwaram (representing the Government dues or assessment assign- 
ed) on lands technically termed “Rent Free”, but actually not so, and not with the 
lands themselves or the nght to occupy them or with the occupants, of the land, as 
distinct from the inamdars, the assignees of the public revenue It is the occupancy 
ryot, who 1s the producer of the revenue and the owner of the land. The 
right of the occupancy ryot was not affected by the title deed or the Farr Inam 
Register, which formed the basis for its issue The Inam Settlement was not 
intended to disturb any of the ryots’ existing rıghts. The grant of a sanad or 
title deed ın mam did not change the tenure of the land It was not within the scope 
of the authority of the Inam Commissioner to determine the relationship between 
the melwaramdar (Inamdar) and the (Kudiwaramdar) Occupancy ryot “Land” 
and “Lands” used ın the Title Deeds issued by the Inam Commissioner prior to 
the passing of Act VIII of 1869, and ın Act IV of 1862, and Act IV of 1866, are 
musnomers for “land revenue”, which error 1s remedied by Act VIII of 1869 and 
by the insertion of the words “consisting of the right to the Government revenue 
in between the words “Inam” and “land” ın the title deeds to be issued there- 
after Therefore the true meaning and import of the records of enquiry, the 
ıegisters prepared and the title deeds issued prior to the passmg of Act VHI 
1869 can be understood only if they are construed and interpreted in the Lght of 
the declaration contained ın the remedial Act VIII of 1869 and not otherwise If 
they are not so construed the mischief, sought to be remedied by that Act, wili 
continue to be perpetrated, and the rights of the occupancy ryot, which were 
neither investigated, inquired into, nor dealt with by the Inam Commissioner, will 
be prejudicially affected The public accounts, from which the information 
required to fill up the Inam registers, were gathered recorded only the names in 
respect of revenue paying lands of the persons from whom the public revenue on 
such lands are due or ın respect of rent free lands (meaning lands paying revenue 
to others and not to the State) the names of ae persons or imstitutions to whom 
such revenue is assigned or made over for collection, they cannot be said to dis- 
close the names of the ryots m occupation of the particular lands, except where 
both the occupancy ryot and the inamdar happened to be the same individual 


In ancient India, as well as after British acquisition of the territory, the 
ryot or cultivating occupant was not only at liberty to occupy for cultivation 
any vacant land within his village, but he was encouraged to so occupy and culti- 
vate, because the public revenue depended on the extent of occupied and culti- 
vated land, by making the land already occupied by hım, rent free, or if already 
rent free, making it a condition for such exemption from payment of the assess- 
ment The consent of the State—Collector—to such occupation is only a fiscal 
arrangement to enable the State to register the liabilities of the cultıvators,, 
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Registry of transfers was only to safeguard the ınterests of the transferor to avoid. 
his lability to be proceeded against for the public assessment and for the Gov- 
ernment to know from whom the public revenue was due The villager has 
even now a preferential night for the dharkhast of land ın his village This 1s 
a relic of the past proving the ryot’s nght and hberty to occupy unoccupied land 
in his village 


The obligation to pay tasdic allowance to temples, mosques and other rel- 
gious establishments was passed on to the British Government by the previous 
Governments These payments being obligatory, where they were ready cash 
payments to avoid the cost and trouble of collection depending on fluctuating pro- 
ductions to make such unavoidable payments, they were converted by the early 
British Administrators into payments from land, by assignments of land revenue, 
wherever possible, especially from Jands held by or in the possession of the per- 
sons ın charge of such ınstılutıons or establishments, or from lands held by the 
service holders, 1f such payments are for services ın, either exclusively or com- 
bined with the obligation to maintain ın an efficient condition, such institutions 
or from lands held by other occupancy ryots. Where the lands from which the. 
land revenue was so assigned were ın the occupation and possession of the persons 
to whom they were so assigned, they ınstead of paying the land revenue to the State. 
appropriated the same for the purposes of the grant namely the support of, or 
service in the institutions or both. That 1s why such occupancy ryots, who became 
the mamdars or assignees of the assessment, of the lands, had and continue to 
have a beneficiary interest ın the said lands. If the lands were held by other 
occupancy ryots, the assignees of the revenue collected the revenue on the autho- 
rity of the grant orders The assignments of revenue are termed public endow- 
ments, their objects being of a public and permanent nature. 


The public endowments attached to most of the mosques, temples, and other 
religious establishments were, ın respect of the larger ones, ın the hands of Com- 
mittees to whom the Government handed over control, as a matter of policy, 
under Act XX of 1863, and in respect of the smaller ones, ın charge of heredi- 
tary trustees, over whom there was no public control. The Board of Revenue, 
which had the power of supermtendence over, and the District Collectors as its 
local agents, will have the records relating to such larger stitutions 


The public endowments being assignments of revenue were and are also 
called inams, as all assignments of revenue are called They were one species 
of mams, but are all unenfranchised mams Other mams being either personal 
or for services past or present have all been enfranchised by the orginal Inam 
Commussion or later by the Board of Revenue acting ın exercise of its power as 
Inam Commission 


Lands, from which the revenue was made payable, in lieu of ready cash 
payments payable by the State, to the grantees, stead of to the State, were 
classified as “rent free” lands or “Inam” lands to distinguish them from revenue 
paying lands or Jands from which the revenue was payable direct to the State 
The lands so classified as “rent free” or “Inam” were not actually unassessed 
lands as the word “rent-free” misleadingly imports. They were originally fully 
assessed lands, but the assessment, either ın whole or ın part, was assigned to some 
person or institution, ın leu of 1eady money or cash payable by the State The 
assignees of the revenue were called the inamdars, whether they be the occupancy 
ryots themselves or others or institutions 


The right of the occupancy ryot, or the husbandman who cultivated the land 
and made it yield or produce, ıs distinct and separate from the nght of the Inam- 
dar who had only a rıght to the Government’s share of the produce of the land 

‘in bis occupancy or in other's occupancy This rıght remaıned the same whether 
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the melwaram or the Government’s share of the produce ın kind or commuted into 
its money value and termed ‘assessment’ is paid to the Government, or to the 
grantee, be he the ınamdar or the Zamindar To the occupancy ryot the meidents 
of his tenure remaimed the same ın respect of “revenue paying” and “rent free 
lands He held the land subject to the payment of revenue 


The tenure or classification of the land 1s determined by the authority to whom 
the assessment is payable, the State direct, the Zamındar or the ınamdar, “It 1s 
“ryotwar:” when the assessment 1s paid direct to the State, “Zamındary” when 
the assessment 1s paid to the Zamındar, and “İnam” when the assessment 1s 
paid to the mamdar The term ‘Inam” thus, when applied to the grant, meant 
the assessment only and when applied to land ts classification based on the fact 
that the assessment was payable to the grantee, the mamdar, in mam ‘Tenure’ 
originally meant assessment, and later “classification” based on the authority to 
whom the assessment was payable This close connection and similarity between 
the “tax paying” and “tax free” lands was recognised ever since the commence- 
ment of the British Admınıstratıon. The rights of the occupancy ryot remained 
the same whether the land was rent paying or rent free”. 


The value of the land to the Government in ancient India and ın the nine- 
teenth century was its annual assessment So the payments made from or by 
land revenue were termed payments from or by land The terms “land” and “Jand 
revenue” were used synonymously and interchanged It was because of this indiffer- 
ent use of the words, the land for the “revenue” produced by ıt, i.e., the producer for 
the produced, there was need for the declaratory Regulation IV of 1822 to 
sefeguard and protect the interests of the cultivators, the actual proprietors of 
the soil, against the infringement of their rights by the assignees of the land 
revenue or rent collectors, or Zamındars, by whatever name they were called, 
after the Zamindary settlement, and during the trienmal and decennial lease 
setilements, and the declaratory Act VIII of 1869 after the Inam Settlement. 
These declaratory laws recognised and protected the mghts of actual cultiva- 
tors to occupancy 


The value of the land to the ryot was the value of the surplus that he could 
have after meeting from the produce, the cost of cultivation, including the wages 
of the casual hired labourers and the subsistence allowance of the permanent. 
labourers, (slaves as they were called then and now termed pannayals) and pay- 
ing the public assessment This value varied with the weight of public assess- 
meni But the mght of occupancy of the land always existed and continued to 
be hereditary, transferable, saleable and indeterminable, except by due process 
of law and that for default of payment of the public dues 


To insure that the grants of land revenue or money grants made by the British 
Government or by the ancient native Governments and confirmed or continued by 
the British Government are srtictly applied to the purpose for which they have been 
granted and are not diverted from that purpose, to the use or benefits of persons who: 
have no clam upon the State, Reguiations IV and VI of 1831 and Act XXXI of 
1836 were passed, restricting the alienation of such rights either inter vivos or by 
law Courts The power to decide on such claims for or on grants of money or 
of land revenue was exclusively reserved to the Governor in Council But the 
restrictions imposed were in respect of grants of money or of land revenue and. 
not on the lands which produced the land revenue. The occupancy right in land 
always was alıenable, transferable and saleable, and claims to the occupancy were 
always determinable or adjudicable by the established Couris of justice It was 
only the restrictions ın alienability on grants of land revenue technically termed 
inams, and in their adjudicability by the es'ablıshed civil Courts, that were, in 
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respect of enfranchised inams removed by Act IV of 1862 and Act IV of 1866 
This 1s declared by Act VIII of 1869. 


The alıenabılıty of the occupancy right m land as already stated depended 
on the margin of profit over and above what was necessary for the continuation of 
cultivation and the dues to the Government Due to the heavy exactions of the 
native Governments especially under Muhammedan rule it was negligible Land 
was the means of livelihood only, to the occupancy ryots whose hereditary occupa- 
tion was husbandry It had no saleable value though there was no restriction on 
its alienation The distinction between the grant of “land revenue” and the 
grant of “land” from which it is derved was in a great measure lost But the 


proprietorship did not pass from the occupancy ryot to the rulmg power at any 
time. 


The saleable value of lands (or occupancy right ın the soil) also fluctuated 
with the variations ın the price of staple products Their value bemg low ın 
the early part of the nineteenth century alienation of land or occupancy right was 
iare Occupation of land was for mere sustenance and what was saleable ın rent 
free lands or imam lands was only the assessment, which was imalienable under 
Regulations IV and VI of 1831 and Act XXXI of 1836, or the value of ım- 
provements, if any, on the land for the sale of which there was no restriction 
In the absence of saleable value for lands, they could not be offered or accepted, 
as security. But at the same time the Government revenue depended upon the 
extent of cultivation of occupied land So to make the occupancy ryot cultivate 
his holding and to cultivate more, in order to mcrease the Government revenue, 
the assessment had to be reduced successively to make cultivation profitable and 
to make the ryots stick to their holdings and avoid relinquishments of unpro- 
fitable holdings, or portions thereof. Such reductions in assessment were given 
also for nam lands classified as imam (vide column 7 of the HIR Register) 
showing that ın respect of the occupancy right or rıght ın land, both revenue, 
paying and revenue free lands stood on the same footing No doubt such reduc- 
tions were not given ın respect of lands held in nam in Zamındarıs or in whole 
inam villages till the passmg of Madras Act XXIX of 1956 as the general reduc- 
tion of rent was not applicable to Zamındarı tracts ın respect of which the peish- 
‘cush was unalterable, by the permanent settlement 

By Iuniting the State demand by largely reducing the rent or public dues or 
the Government share of the produce, from as nearly as possible the whole to 
something more than half in theory but less than half ın practice of the profits 
of the cultivator, thereby giving a margin of profit over and above what was 
necessary for the contmuance of his cultivation Government transferred his 
interest in his land into a property which possesses value not only to the 
husbandman who cultivated ıt but also to others. 


Even ın spite of such reductions of the Government assessment, the value 
of land (occupancy right) remained low durmg the latter half of the nineteenth 
‘century owing to the low value of the staple products and the famines (1876) 
By the passing of the Transfer of Property Act ın 1882, the recognition of pro- 
perty right in occupancy of land was complete Lands or occupancy rights 
began to change hands Lands were accepted and given as security for loans 
Due to the insignificantly negligible and low value of the lands, transfer of the 
occupancy right often took place without registration and even withuot written 
deeds, by mere handing over possession, such transfers bemg in many cases of 
value less than Rs 100 as such transfers need no deed or registration and are 
valid even befpre and after the passing of the Registration and Transfer of Pro- 
perty Acts 


The survey and revenue settlement ın the Madras State commenced ın 1855 
and contmued throughout the 19th century. The assessment rate per acre was 
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fixed at half the commuted money value of the net produce gıvıng allowance 
for the vıscıssitudes of the season and for merchants profits It ranged from 
Rs 0-6-0 or 37 paisa to Rs 3-50 for dry lands and from Rs 2 to Rs. 8 for wet 
lands The annual value of the occupancy right to the ryot was therefore equiva- 
lent to the assessment he paid to the State or to the grantee of the said assess- 
ment for lands classified as Inams For redemption of the land revenue 25 tımes 
the assessment was taken as the capitalised value For the redemption of the 
quit rent 20 times the quit rent was taken as the capitalised value. 


The value cf the occupancy to the ryot, Le., the capitalised value of the assess- 
ment fixed, per acre ranged from Rs 9-37 to Rs 87-50 for dry and Rs 50 to 
Rs 200 for wet land. Under the Madras Court Fees and Suits Valuation Act, 


at present the market value of assessed land 1s taken at 30 times the survey assess- 
ment 


The Inam Commission was established ın 1858 and continued its operations 
till 1870 AJl imams except the religious and charrtable inams and certain 
village service imams were enfranchised. The village service mams were 
later enfranchised. But the religious and charitable nams were left 
out from enfranchisement and remain unenfranchised because they 
served permanent objects By enfranchisement is meant freemg from con- 
ditions of service andlor other restrictions This was effected by the offer 
of an equivalent annua! quit rent to be paid to Government. Enfranchısed 
personal mams were exempted from the operation of Regulation IV of 1831 
Acts XXXI of 1836 and XXIII of 1838 by Act IV of 1862 and enfran 
chised village or other revenue or police service inams were exempted from 
the operation of Regulation VI of 1831 by Act VI of 1866. 


The unenfranchısed inams because they were confirmed and continued, can- 
not give to Government any more right than what they actually had over them 
before such confirmation, or continuance., The mam content ın respect of the 
unenfianchised inams cannot differ from those of enfranchised imams except in 
respect of the quantum, in respect of the quality, that 1s to say, the nature of 
the nght, ıt ıs the same, that 1s, a grant of the land revenue and not of the land 
The inam content, which at the tume of the Inam Settlement about more than a 
century back, was only the revenue derived or drawn from land, cannot grow 
and become the land itself by the passage of tıme. The title to land which 
arose in antiquity from occupation prior to the British acquisition of the territory 
—as evidenced from the Huzur Inam Registers—and not subject to any condi- 
tions or limitat:ons other than a liability to the public dues to the inamdars, be 
he the occupancy ryot or some other, to whom such public dues are assigned can- 
not be converted into conditional Crown grants by the mere lapse of tıme. 


As title to land or right of occupancy ın ancient India arose from first occu- 
pation and cultivation and not from grants from the sovereign, the proprietary 
right ın land under occupation at the time of British acquisition of the territories, 
vested in the occupancy ryots thereof. In the alternative, by reason of recog- 
mised possession from long before the British acquisition of the territories, there 
must be a presumptive title ın the family of the occupants, or their heirs or 
successors or assigns, be they the mamdars or others. The law of prescription 
and limitation 1s apvlicable to the occupancy "cht of land as distinguished from 
its applicability to the assessment on occupied land, the two rights are separable 
and mdependent The occupation of land having been recognised, the occupancy 
ryot acguned an indefeasible i:tle to the land under his occupation subject only 
to the payment of public dues, the assessment, be it payable to the Government 
or its assignee the ınamdar, be he the occupancy ryot himself or any other person 
The issue of a tile deed ım respect of any occupied land by the 
Collectors immediately after British acquisition of the territory or by 
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ithe Inam Commissioner later was only in recognition, confirmation or 
continuance of the title to the revenue assigned to the inamdar. 
The occupancy ryots did not derive their occupancy rights from or through such 
title deeds in respect of occupied lands. The fact that lands classified as “inam” 
included wet lands, and garden lands also as per paimash or the survey accounts 
of 1801 and 1802 indicate that such lands were really occupied land and not 
waste lands. Even where unoccupied waste land ıs granted, the assignment may 
be subject to or not subject to the payment of revenue. Where it 1s not subject 
to the payment of revenue, the revenue ıs granted to the assignee Butin either 
.case the person who 1s put in possession of the unoccupied waste land becomes 
the occupancy ryot thereof. This principle has been clearly declared in GO 
No 311, Revenue, dated 8th February, 1907. 


When land had no saleable value transfers took place not of the land but 
of the improvements thereon, e.g, the well, channel, embankments formed, or 
terracing effected and so forth, and with the transfer of ownership of the improve- 
ments passed the nght to occupy the land, as the one was useless without the 
other and mostly inseparable The present proprietors did not make money from 
the land but spent money on it. 


Under the influence of peace and security from famine, resulting from a 
settled administration, the population increased, putting pressure on land and 
instead of the State seeking tenants to cultivate lands to produce revenue, the 
tenants began to seek land from which to gain livelihood. The development of 
the country with the increase of population, the rise ın prices, and the consequent 
enhancement of the profits of cultivation, created competition for land Expan- 
sion of population and improvement of communications increased the cultivated 
area at the same tıme dımınıshıng the area available for extension of cultivation 
‘Competition for land became keener, prices rose and occupancy nght became more 
valuable Occupancy right which possessed no value to any but the husband- 
man and even to him of little saleable value in the nineteenth century became 
very valuable property during the twentieth century Legislative enactments, the 
silent influence of the British legal system and the occidental leanings of Courts, 
afforded a very high degree of protection to landed property, that ıs value ıncrea- 
sed The protection which the law afford to the ryot at the expense of land 
revenue and therefore of the general taxpayer secured to the actual cultivator 
of the soil security of livelihood and enjoyment of a due proportion of the fruits 
of his labour, and restored to him, m part at least, that assured position of 
‘which the orient Governments mistake had deprived him Lands became 
valuable as security The very love of the peasants for their land to which they 
cling most strongly constituted to make it more valuable as security. Land 
began to change hands from the cultivating ryots—the yeomen classes-cultiva- 
ting their own lands and the very backbone of the people of India, to the money- 
ee class Letting Jand on leases of tenancy to the cultivating husbandmen 

egan. 

Only when the occupancy right ın land became valuable and saleable, did the 
Government of India by its resolution in the Department of Agriculture, Revenue 
and Commerce, No 1-141, dated 6th February, 1872 formulate rules for the 
first tme for the permanent alienation of Jand—unoccupied wastes—the propre- 
tary right ım which was claimed to be vested in the State whether the land is 
assessed to land revenue or not and for the alienation of land revenue ın the 
letter of the Government of India, No 2486-149, dated 17th November, 1891, 
Government of India’s Cırculaı No. 11-368, dated 16th October, 1896, etc. Till 
then B S O 15, as found in the Board’s Standing Orders (1900 edition) was ın 
force, and the proprietary mght in the soil by the Government was neither claim- 
ed nor asserted as against the rights of the villagers The rights of the ryots to 
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occupy unoccupied lands was only regulated, and their occupation registered, 
Their rights are still preserved to a certan extent ın their reference under 
Dharkash rules for lands in their 1espectıve villages. 


Had it not been foi the recognition of the permanent ught of occupancy 
of the peasant propuetor he would not have spent large amounts to improve the 
lands by digging wells, terracing, forming embankments or ırrıgatıon channels, 
etc., to make them productive 


The prescriptive right and presumptive title to property ın land have grown 
out of unquestioned, undisturbed and permissive possession and enjoyment foi 
more than two centuries, tacitly allowed and 1ecognised, which the State dared 
not to touch but were eager to protect as could be seen fiom Regulation IV ot 
1822 and Act VIII of 1869. The ıulıng poweı, more than a century back recog- 
mised the injustice and inequity of throwing upon the occupancy iyot the risk 
and expense of asserting and maintamng his occupancy right in the civil Courts 
against apprehended infiingement and questioning of such right by the assignees 
of Government revenue. While regretting litigation springing up as a conse- 
quence of their actions, the 1uling power ın 1868, deemed it absolutely necessary. 
to protect the proprietors of the soul, against theu ughts being infringed or ques- 
tioned by inamdars, possessing only the Government’s right to a share of the 
produce and passed a short declaratory Act setting at rest all questions as to 
the intent and meaning of the title deeds issued without ın any way altering then 
forms—to prevent the creation of a feeling of distrust ın the mmds of inamdars, 
which the latter course might have obviously tended to foster Owing to the 
neglect and failure of the State to institute any ınguiry into the occupancy 
right owned by the present proprietor and confining the inquiries only to the 
night to the collection or appropriation of the public dues by the grantees there- 
of by more than 14 centures afte: the establishment of stable admınıstratıon 
in the countiy and owing to the tacit recognition of their occupancy rights with 
incidental rights of transfer succession, etc , so long, by established usages and 
legal enactments, much of the evidence that could have been pieserved by them 
or their successors and assigns have been lost to them What evidence 1s avail- 
able ıs with the Government The paimash accounts, olıgınal survey x1ecords, 
Daraiafti statements, aie such 1ecoids which are requued to be preserved per- 
manently The occupancy ıyots who apply fo. them aie neither able to get 
them nor even to know where they have been kept and preserved The original 
sannads were 1ecovered by the Collector under the penal provisions of Regulation 
XXXI of 1802 and even if by chance, available with anyone, have lost their vali- 
dity under the expiess provisions of the same Regulation. In 1espect of grants 
made by the Government after the British acquisition of the territory the Gov- 
ernment will have the 1€cords relating to and showing the conditions, if any, 
attached to those grants. 


Though moie than a century back the Government 1ecognised the need and 
justice of the principle not to disturb occupancy as 1s evident fiom the rules, 
regulations and laws on the subject as laid down m the Board’s Standing Orders 
and as interpreted by Coutts, and even now the policy of the Government is to 
1ecognise and give rights of permanent occupancy to cultivating tenants subject 
only to the payment of rents due, ıt is 1ather paradoxical that many of the occu- 
pancy 1yols are sought to be uprooted from thew occupancy which they have 
been regarding as inheritance for their childien and which has been all along 
subjected to sale and purchase and borrowing and lending. 


The Inam tenure as recognised for long and declared so by the Goveinment 
and its officers as the liability to pay to the assignee thereof, the assessment, 1n 
full o1 less the quit rent or jodi, payable to Government, its abolition, would 
and could only amount to the cancellation of that lability and no more To 

J—ıl 
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construe it differently would ın effect be expropriation without compensation of 
property in land with the benefit of all improvements effected on the land by the 
occupancy ryots, their successors or assigns, at their cost duripg more than two 
centunes. 


The Privy Council m MAHARAJA MOHESHWAR SINGH v. THE GOV- 
ERNMENT OF INDIA laid down the very salutary principle that ın interpreting 
and carrying into effect statutes, severe and expropriatory in nature, full force 
and effect should be given to those provisions which are manifestly intended to 
protect the nghts of property., 


The enactment of the presumption in section 44 of Act XXX of 1963 has 
shifted the burden of proof of occupancy right from the inamdar to the occu- 
pancy ryot, his successors or assigns, ın effect overriding Regulation IV of 1822 
and Act VIII of 1869, the Government itself taking the position of the ınamdars, 
the religious and charitable mstitutions By such belated shifting of the burden 
of proof, the occupancy ryots, their successors or assignees have lost the advan- 
tage of much of the oral and written testimony that they might have had., 


When holders of ahenated lands were given umiestricted occupancy mght in 
property ın such lands in the middle of the nineteenth century, persons who have 
acquired land after Ist April, 1960 for valuable consideration, during the period 
when, the law on the subject did not apply nor prohibit but recognised them are 
now demied property right for those lands which they have developed and 
ımproved at their own cost and labour. 


The lands having been already fully assessed to ievenue, a second time, 
fiom 1956, and. such assessment being paid to Government direct ever since then, 
they have already become ryotwarı The effect of full assessment and that assess- 
ment made payable to the State is to convert the land into ıyotwarı. The inci- 
dents of an mam tenure can no longer remain attached to ıt The liability to 
pay assessment to the mamdar also gets extinguished The inam content 
having been extinguished the character and classification of the land as inam also 
gets altered, and without the inam content such lands cannot be attracted by 
Act XXX of 1963. 
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DR. ZAKIR HUSAIN i 


Death came suddenly to the President, Dr Zakir Husain, as a result of a heart 
attack and plunged the nation in grief Dr. Zakir Husain was the third President 
to hold the exalted office—but the first to die while ın office. His death removes 
from the scene one more eminent son of India who was closely associated with 
the Father of the Nation. 

Dr Zakir Husain was one of those Muslims who responded to the call of 
Gandhıji and abandoning the studies in Law, he, along with other nationalistic 
minded Muslims, founded the Jamia Millia Islamia, and under his care made it 
the centre of nationalist education for Muslims on the model of the various Vidya 
Peeths set up by Mahatma Gandhi 


The greatness of Dr Zakir Husain was that he was secular in outlook He 
was secular in the best sense of the term, and he respected his own religion and 
that of others and expected equal respect from those of other religions. As a man 
Dr Husain was a human, gentle, warm and compassionate being. 

Dr. Zakir Husain was essentially a scholar, and was more at home with his 
books, and a great part of his life was dedicated to the cause of education. To him 
Education was a prime imstrument of national purpose, and the quality of 
education was mescapably involved in the quality of the nation. 

With a scholar’s typical outlook he was above politics , above communalism. 
To him knowledge knew no frontiers His pledge when he took office as President 
of India was moving and brings out the culture and innate nobility of his mind. 
It pained him to see the unseemly scramble for power among his country’s 
political leaders. The growing political turmotls, communal outbursts, factionalism, 
and laxity in administration brought out the anguish in his soul. He believed in 
work and exhorted his country men to work, work and more work, silent and 
sincere work 

It is a great pity, and itis to the misfortune of Bharath, that Death should 
sħatch away suddenly one who had pledged to make ‘this home strong and 
beautiful, a worthy home for a great people. Public life will be the poorer by 
his death. 

Dr. Zakir Husain’s death at this juncture of the nations’ political history creates 
the problem of electing a successor, which 1s no longer the simple matter it was 
hitherto. The Congress party then controlled Parliament and all State Legislatures 
and the election of the President was a simple matter It 1s no longer so now, in 
view of the changed circumstances. It would be unfortunate if the election should 
be hotly contested and acrimonious, for the President of the Indian Republic 1s like 
the Queen in England, and ıt would be best in the interests of the nation that an 
eminent man 1s chosen through a consensus among the political parties in India 
without contest. We have had three great Presidents, who have set up a great 
tradition, and may the fourth be no less eminent or great than his predecessors, 
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RETIREMENT OF SRI M. ANANTANARAYANAN—CHIEF JUSTICE. 


On Wednesday the 30th April, 1969, Srı M. Anantanarayanan, Chief Justice 
laid down the robes of Office Sri M Anantanarayanan succeeded Sri P Chandra 
Reddy as Chief Justice in July, 1966 He had the distinction of being the first member 
of the Indian Civil Service to be made the permanent Chief Justice of the Madras 
High Court He was elevated to the Bench ın August, 1956 and before his appoınt- 
ment, he served as a District Judge, during which periad, he acquired a rich and varied 
experience im the judicial field. After a tenure of 10 years as a Judge, of which three 
were as Chief Justice, Su M Anantanarayanan now lays down the robes of office. 


As a Judge, Sri M Anantanarayanan has had a long and distinguished record 
of service He had a passion for rendering justice at any cost. He believed, and 
rightly so, that the quality of Justiceis even more ımportantın any decision than the 
Judicial content of Law He was never known to be harsh to the Advacates appear- 
ing before him, and by temperament he could not be so also. 


During his tenure of office he heard and disposed of cases on all subjects except, 
possibly, cases in Income-tax Law His judgments are luminous and with his 
felicity of expression, they may be said to be of high literary content also. 


Since Independence, not only are areas of law changing but the substance and 
core are being subject to change The growth of Executive power today 1s enormous. 
There is need to check the arbıtrarıness or caprice or the exercise of unfettered power, 
by those in authority But there should also be proper appreciation of the difficulties 
of administrators, the magnitude of their tasks or the character of the power His 
Lordship felt that one should neither be carried away by a passion to check arbitra- 
riness nor be blind to administrative problems but should strike ahappy balance of 
approach Referring to the jurisdiction of Courts. under Article 226 of the Consti- 
tution, he has said in his farewell address “The very existence of this jurisdiction 1s 
a wholesome good which acts as a check agamst thoughtless, capricious or unfettered 
exercise of power. But the jurisdiction will stultify itself, 1f hand, ın hand with this 
perspective, there ıs not also on the part of those moulding and shaping thus jurisdic- 
tion, a wide knowledge of the administrative field, and a realisation of its restrictions 
and difficulties ” 


Though retired from Judicial service, there is no likelihood of Sr M. Ananta- 
narayanan suffermg from ennui because of his vast and varied interests outside Law. 
He ıs well versed ın many languages and 1s a scholar ın Tamil He ıs the author of 
several books ın English as well as ın Tamil Hes deeply interested ın Carnatic 
Music He has had association with academic work also as Director of Legal 
Studies of the Madras Law College We hope that in his retirement he will have 
the time and leisure, to pursue these a sıded ki which he cous not spare 
while as a Judge . 


We wish him many happy years of retired yet “ active ” life. 


PE 
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RETIREMENT OF MR. JUSTICE K. SRINIVASAN. 


On 30th April, 1969, Srı K Srinivasan, puisne Judge of the Madras High Court 
also laid down the rabes of office. Also a member of the Indian Civil Service he has a 
long and distinguished record of service of 30 years on the Judicial side. He was 
elevated to the Bench in 1960. 


The large number of Advocates who had assembled at his Court for the Farewell 
function shared a feeling of regret that the tenure of office of apleasant Judge who 
had endeared himself to the Bar by his sense of humour and wit, his intelligence 
and quick grasp of the subject and his uniform courtesy and comradeship, should 
come to an end Justice Srınıvasan however, thinks otherwise He welcomes this 
day of retirement as he feels, that 1f one has done one’s duty and achieved some- 
thing, one has earned one’s rest and should welcome the rest 


Few can question the fact that durıng his Judgeshıp he hada long and dıstıngur- 
shed tenure of service, a record of service upon which he can look back with satisfac- 
tion and pride. After serving as a District Judge for 11 years, he was appointed as ` 
Chairman of the Sales Tax Appellate Tribunal He has done admurable work as 
Secretary of the Law Commission As a Judge his dispensation of Justice was of 
the highest order. He has dealt with all branches of the law and special mention 
may be made of his disposal of Tax cases 


Though officially 62 years of age Sri K Srinivasan 1s in physical trim, full of 
energy and mental alertness It would bea pıtyıf his services are not availed by the 
Government ın the cause of the country, and it 1s to be hoped that though Mr. Srını- 
vasan may prefer to rest after retirement, he can be persuaded to change his mind 
and reenter the list of ‘active’ service. 
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OUR NEW CHIEF JUSTICE AND EXPECTATIONS. 


The Chief Justiceship of the High Court is a most important and honoured 
post The High Court ıs the highest Court in the State and ın the great majority 
‘of cases, at all times, its decisions are final. The High Court has been regarded. 
justly as the Temple of Justice and the refuge of the oppressed. Among. the 
Judges, the Chief Justice 1s primus inter pares. He alone as the head of the 
judicial administration has a special pait to play in the buildingup of its tradi- 
tions. He sets the tone and pace of the admınıstratıon. He has a voice in 
the appointment of puisne Judges. He controls the subordinate judiciary. His 
administrative duties are strenuous Apropos of this, a former Chief Justice 
has written “Much of what a Chief Justice has to do ıs not known to the 
public. Almost everyday problems would present themselves which require a 
steadfast adherence to principles and policies and a false step might lead to a 
crumbling up albeit ın part of a system so carefully built up during the last 
hundred years.” It was no wonder that, during the British regime in this coun- 
try, the Chief Justiceship ‘was reserved practically for the Britisher’ and only a 
Barrister was held to be competent to fill the post The advent of Independence 
brought about significant’ changes m outlook. Some of the old notions and 
fads were washed out Even a member of the Indian Civil Service could now 
fill the post, and the Chief Justice is always to be an Indian citizen. The aboli- 
tion of the far-away jurisdiction of the Judicial Committee and the establishment 
of the Supreme Court under the Constitution and the reduction in the pay of the 
Judges have to some extent affected the image of the High Court in the public 
mind ın regard to its importance. But as against these, the Constitution has 
vested in the High Court an enlarged and vast jurisdiction under Articles 226 and 
227. The words of Sır Arthur Collins uttered at the tıme of the High Court 
moving into its present location in July 1892, that the Judges will endeavour to 
do their duty in the fear of God and without fear of man, and his peroration: 
“I fervently hope that long after You and I . . have passed away to that 
undiscovered country, of which we know so httle, there may always continue to 
be found, men of ability and courage, who will administer the law in these Courts 
without distinction of caste, colour or 1ace”, are as valid to-day as ever before 
The post of Chief Justice 1s one of great responsibility The Chief Justice is not 
the holder of a merely prestigious post The incumbent is not to be lost in its 
external trappings. He 1s, as it were, a trustee for ensuring absolute indepen- 
dence and impartiality in the administration of justice. He has to reflect, when- 
ever the occasion demands it, the feelings and sentiments of all those vitally con- 
cerned with the administration of justice, effectively and correctly, to the Gov- 
ernment. Dr P. V Rajamannar, as the First Indian Chief Justice of the 
High Court in Independent India has set up high traditions for his successors in 
the Office to follow. In these days of tumult and turmoil, when even the Judi- 
ciary is not spared from criticism, it is all the more necessary that the Chief 
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Justice should combine firmness with tact, wisdom with prudence and patience 
with discipline. 

Justice Veeraswamı becomes the fifth incumbent of the post of Chief Justice 
after the commencement of the Constitution. He comes to the post with rich 
and varied experience in all branches of the law both as a practitioner at the Bar 
and as a puisne Judge of the High Court for over exght years. He is, also 
endowed with the rıght temperament He will have a sufficiently long period 
of about seven years to leave his mark. We hope that the new Chief Justice 
will discharge the duties of his high office in the best traditions of the High 
Court. We convey to him our hearty felicitations and assure him of our 
(co-operation. il - ' 


N 
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BOOK REVIEW 





1 


COMMENTARIES ON THE İNDIAN Evipence Act. By Sr: V. B. Raju, M.A,, 1.C.8:, 
Jupce, Gujarar Hicn Courr VoL. I. (Publishers: Eastern Book Company, 
Lucknow and Delhi). Third Edition, 1969. Price Rs 60 per set. 


A book from the pen of the author is bound to be welcome. With his high 
credentials his Commentaries on the Indian Evidence Act will command great 
respect. The book is laid m two volumes Vol. I covers sections 1 to g2. The 
Author has analysed each section thoroughly and provided useful note He has 
also stated his own views in regard to a number of matters. Has criticism of the 
Privy Council’s view as to the meaning of ‘ fact discovered’ in section 27 of the 
Evidence Act has received support from recent rulings of the Supreme Court. 
One or two points may well be considered by the Author. For one thing, unless 
both volumes have been released and the set 1s with a reader he may not get ınfor- 
mation on some points fully On page 36, for proof of custom the reader 1s directed 
to Appendix C, on page 37, for proof of mtention or knowledge he is asked to see 
Appendix E, and again on page 54, for appreciation of evidence he 1s referred to 
Appendix A. Simularly on page 425, ın note 25, the reader is directed to A. L.R. 
1934 P.C. in note 7 to section 112. None of the Appendices mentioned nor section 
112 with notes thereunder find a place in Volume I. Secondly, at places there 
seem to be repetitions or superfluous matter Note 4 (c) on page 58 duplicates 
what is found in Note 1 (b) on page 56. On page 310 the caption under Note 7 
is discovery of person for witness and on page 311 under Note 7 (1) the caption is 
discovery of witness. On page 18, it 1s stated : “ Relevant is used in the Act with 
two distinct meanings (1) connected, and (2) admissible When used ın the second 
sense relevant means admissible.” The last sentence ıs superfluous. Thirdly, 
some of the comments given are too jeyune and do not throw much light. Some 
specimens are: page 82, Identity of Animal. See 29 I.G 72; page 86, Beard. 
A.LR. 1925 All 405; page 210, Master and Servant. See 19 Cr. 789. In regard 
to these, it would have been more satisfactory if before the citations were given a 
sentence at least ın each case stating the law to be found had been given. Fourthly— 
and this is a feature detracting from the excellence of the work—there are too many 
printing mistakes to be overlooked A few instances may be given: on page 16, 
line 24, “‘ Bantham” should be “ Bentham,” on page 19, line 1, “illegabiy obtained ” 
should be “illegally obtained”, on page 35, line 23 “little tattle” should be ‘‘tittle 
tattle”; on page 37, line 16, “allegimate” should be “illegitimate”, on page 196, line 
15, “ driving the case ” should be “ driving the car ”; on page 226, lne 2, “ALR. 
1960 All. 1 (F B.) Reserved ” should read “ AIR. 1960 All. 1 (F.B) Reversed ”; 
on page 238, line 3 “ has confession true ” should be “ his confession 1s true,” and 
in the same page at line 17, “ın step” should read “ın sleep”, on page 316, line 14, 
“ accompanying discloser ” should be “ accompanying disclosure ”, on page 606, 
line 6 and at page 299, line 17, Article 29 (2) should be Article 20 (2), and 
Article 29 (3) should be Article 20 (3) respectively Notwithstanding these, the 
book will remain a welcome contribution to the literature on the law of Evidence. 


BHATTACHARJEE ON GENERAL PRINCIPLES oF Insurance Law. (Publishers: 
Eastern Law House Private Ltd , Calcutta) 1969 Price Rs. 10. 

Having regard to the pace at which life 1s lived at the present time and the 
rapid ındustrıalısatıon of the country throwing up various kinds of risks and hazards, 
insurance Jaw has gained new dimensions and 1s taking on a new look. In fact 
insurance has become a worldwide subject Major legislations have been enacted 
such as the Life Insurance Corporation Act, the Marine Insurance Act, the 
Employees, State Insurance Act etc In his Preface, the author assures his readers: 
““ A comprehensive treatise dealing with all aspects of surance laws and their 
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application in India has been prepared and is already in the Press This preliminary 
volume covering the theoretical issues and introducing the general principles of 
Insurance Law 1s being offered as a sort of aperitif till such time as the main dish, 
that is, the main volume is ready ” The bigger volume is a pleasure to come. The 
book under review is to serve only as an introduction thereto. The present work 
is divided into three chapters Chapter 1 deals with the characteristics of a Con- 
tract of Insurance ; Chapter 2 covers Marine Insurance and Chapter 3 sets out the 
principles relating to non-marine and non-life insurance. Some mistakes catch 
the eye while reading. On page 28, line 93, “ lable ” should be “lability”; on 
page 85, line 11 “constructed” should be “construed”; and on page 103, line 7, 
“Indian Bılıls of Lading Act” should be “Indian Bulls of Lading Act’? The book 
gives a clear and brief exposition of the basic principles underlymg the subject 
with adequate references to English and Indian decisions As an introduction 
to the study of Insurance Law the book 1s sure to be of much assistance to all 
alike, lawyers, students and businessmen. 


ANNOTATED SUPREME Courr RULES, 1966 INCLUDING SUPREME COURT 
(AMENDMENT) RULES, 1968. By Ganpat Ra: (Publishers : Om: Prakash, New Delhi. 
Copies can be had from the Author at 51, Panchkuin Road, New Delhi-1 and 45, 
Lawyers Chambers, Supreme Court Compound, Tilak Marg, New Delhi-1) Price 
Rs, 10. 


Article 145 of the Constitution empowers the Supreme Court to frame rules 
from time to time relating to the practice and procedure before that Court, with 
the approval of the President. Such Rulcs will be subject to the provisions of 
any law made by Parliament Rules have been framed accordingly. An up-to- 
date publication of the Rules 1s bound to be highly valuable and of great assistance 
to the Advocates ın their day-to-day work A useful feature of the present publica- 
tion is 1ts inclusion ın an Appendix, the Examınatıon Papers set for candidates for 
the Advocates on Record Examination conducted by the Supreme Court, covering 
the period 1959 to 1968 The author has given short annotations or notes to the 
Rules in many places referring to the decisions and rulings of the Supreme Court 
concerning them. They add to the utility of the book The book abounds in 
typographic mistakes from which practically no page is free The words “Bull of 
Costate” ın bold letters on the front cover page of the book are baffling and presum- 
sably should be “ Bull of Costs.” 


CINEMATOGRAPH Cope. By P. Ramareddı. (Publishers : Cinematograph Laws 
Research Institute, Hyderabad-2). 1968-69. Price Rs. 31. 


The Cinema Industry is today a major industry of the country and film pro- 
duction is developing phenomenally. The object of cinemas 1s primarily to afford 
amusement and entertainment, An incidental effect ıs educating the audience. 
It may be that the morals of the people cannot be kept pure by mere inhibition of 
various things One cannot save the chick by merely washing the egg from outside. 
That does not however mean that a carte blanche should be given to exhibit in a film 
scenes and incidents tending to cater to the prurient and pornographic tastes of 
men and women. One sees in nature things pertaining to sex or crimes. People 
notice them casually only and their interest 1s not held. Nor is any damage done. 
The situation in a theatre is different People go there with the deliberate inten- 
tion of watching the film for two or three hours and the successive parts of the film 
hold the attention of the audience and tend to draw pointed attention to what is 
presented and how the climax is achieved The films thus excite the ımagınation 
of the audience Scope 1s thus afforded to mfluence the minds of the audience 
and indirectly their morals as well In that away arises the need for the licensing 
of films. The institution of a censor morum 1s to be found from very early times. 
What principles should operate in regulating films for exhibition, what type of 
restrictions should be adopted in our country and similar matters would depend 
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upon a variety of factors like our cultural heritage, attitude to religion, respect for 
women, sanctity of marriage etc. The book under notice brings together the 
Central and all State Cinema (Regulation) Acts with Rules, case-law, Gınemato- 
graph Rules, Censorship Rules, Instructions, General Principles on Censorship 
being rules issued by the Government of India from time to time, a complete set 
of Standard Agreement Forms of film industry, Mmimum Rates of Wages, con- 
veyance and working hours-allowance etc. The book under notice is a welcome 
addition to the other publications dealing with film industry in India. The people 
engaged in or associated with the various aspects of production and exhibition of 
films are sure to be benefited and will find the publication of great assistance The 
book deals almost exhaustively with the law relating to cınemas both at the Central 
and State level The incorporation of the Entertaımmenis Tax Acts would have 
probably made the work even more complete. The publication of specimen forms 
of .contracts as between those engaged ın the different branches of the cine industry 
is a happy feature. The author deserves to be congratulated for venturing on a 
book lıke this. 





— 


Law on Sessions 'FRIAL (in 2 Volumes) By C K. Jayasımha Rao, Advocate and 
Mr Justice K. Bhımtah. (Publishers: Bharadwaja Publications Ltd., Bangalore-g). 
Vol. 1, 1968. Price Rs. 70 per set : 


The book 1s written by men who know the subject thoroughly. One of the 
authors is a judge of the High Court In all modesty, they have stated, a la mode 
Newton, that in preparing the work under review they were only attempting to 
gather pebbles on the shores of the ocean of law The book constitutes a very com- 
petent survey of the law relating to Sessions trials It ıs intended to be a refer- 
eńce book on the decisions of the Privy Council, the Federal Court, the Supreme 
Court and the High Courts relating to offences triable by Sessions. The procedural 
aspect of the Sessions trials has been dealt with ın the second volume by noticing 
important decisions of the Criminal Procedure Code and the Evidence Act. In 
Vol. I, the authors have brought together all the sections of the Indian Penal Code 
relating to the offences exclusively triable by the Court of Sessions. The authors 
have adopted an arrangement which will enable a busy lawyer to find the case law 
on any point under the particular section of the Code without any difficulty 
Offences against the State, offences relating to the Army, Navy and Air Force, false 
evidence and offences against Public Justice, offences relating to coin, offences re 
lating to Government stamp, offences against public safety, convenience, decency 
and morals, offences affecting human life and body are dealt with in detail. The 
last topic has taken about 800 of the goo and odd pages of Vol. I. In regard to each 
offence the relevant section of the Penal Code is set out, its requirements are stated; 
how the charge should run 1s indicated and the sentence that could be awarded is 
explamed. The treatment ıs both careful and lucid. Ina criminal trala clear 
perception and grasp of the substantive and procedural law is necessary both on the 
part of the Prosecutor as well as on the part of the defence Counsel. The authors 
have endeavoured to present the principles of criminal law relating to Sessions 
trials ın the form of a simple narrative referring to relevant case law. English 
dgcisions have also been cited where they are likely to be helpful. The presenta- 
tion is-analytical. The approach to the subject and the arrangement adopted are 
highly commendable The book is not dreary or forbidding. It holds one’s atten- 
tion throughout There are to be found a few mistakes which require correction. 
On page 5 top, “Offences against the property” should read “Offences against the 
State’. On page 265 top, 271 top and 279 top, “Offences affecting Tril” 
should be “ Offences affecting lift ”. The book is, on the whole, a real contribu- 
tion to the subject. : 
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BINDING FORCE OF HIGH COURT DECISIONS. 
By 
V A. VENKATACHALAPATHY, BA BL, 
Jomt Secretary to the Government of Tamil Nadu, 
Law Department, Madras-9. 


Article 141 of the Constitution of India states that the law declared by the 
Supreme Court shail be binding on all Courts within the territory of India Article 
144 lays an obligation on all cıvıl and judicial authorities ın India to act in aid of the 
Supreme Court There ıs no provision corresponding to Articles 141 and 144 with. 
reference to the law declared by the High Court A doubt has been raised whether 
the law declared by the High Court 1s binding on subordinate Courts This pomt 
may be examined with reference to the doctrine of precedent or stare decisis. 


Reference to standard text-books on jurisprudence may not be out of place in 
this context. In Salmond on Jurisprudence (Twelfth 1966 Edition) the principles 
have been set out ın the passages reproduced below .— 


“26 The authority of precedents —The importance of judicial precedents has 
always been a distinguishing characteristic of Englısh law The great body of the 
common or unwritten law 1s almost entirely the product of decided cases, accumulated 
m an immense series of reports extending backwards with scarcely a break to the 
reign of Edward the First at the close of the thirteenth century Orthodox lega] 
theory, indeed, long professed to regard the common law as customary law, and 
Judicial decisions as merely evidence of custom and of the law derived therefrom. 
This was never much better than an admitted fiction. In practice, if not im theory, 
the common law of England has been created by the decisions of English judges. 
Neither Roman law, however, nor any of those modern systems which are founded 
upon it, allows such a degree of authority to precedent. They see no difference of 
kind between precedent and any other expression of expert legal opinion A book 
of reports and a text book are ın the same legal category. They are both evidences 
of the law ; they are both mstruments for the persuasion of judges ; but neither of 
them 1s anything more English law, on the other hand, draws a sharp distinction 
between them A judicial precedent speaks in England with authority ; it 1s not 
merely evidence of the law but a source of ıt , and the Courts are bound to follow the 
law that 1s so established. ` 


4 Ga h ka * 


(4) Inconsistency with earlier decision of higher Court —It is clear law that a 
precedent loses its binding force if the Court that decided it overlooked an inconsistent 


J—13 


66 THE MADRAS LAW JOURNAL. {1969 


decision of a higher Court If, for example, the Court of Appeal decides a case in 
ignorance of a decision of the House of Lords which went the other way, the decision 
of the Court of Appeal 1s per mcuriam, and 1s not binding either on itself or on lower 
Courts ; on the contrary, it 1s the decision of the House of Lords that 1s binding. 
The same rule applies to precedents in other Courts, such as the Divisional Court. 


# * + # * 


(8) Erroneous decisions —We have seen that decisions contrary to statute or 
to previous higher judicial authority are without binding force 


* * % + * 


The rule that Courts are bound by decisions of higher Courts and ın some instances 
by their own decisions suggests that such decisions, even though wrong, must stand 
as authority until overruled by yet higher authority An erroneous decision of the 
House of Lords on this principle can only be corrected by statute.* 


x * # x * 


28 The hierarchy of authority —The general rule is that a Court ıs bound by 
the decisions of all Courts higher than itself. A High Court judge cannot question 
a decision of the Court of Appeal, nor can the Court of Appeal refuse to follow 
judgments of the House of Lords A corollary of the rule is that Courts are bound 
only by decisions of higher Courts and not by those of lower or equal rank A High 
Court judge 1s not bound by a previous High Court decision, though he will normally 


follow it on the principle of judicial comity, in order te avoid conflicts of authority 
and to secure certainty and uniformity in the administration of justice If he refuses 
to follow it, he cannot overrule ıt ; both decisions stand and the resulting antınomy 
must wait for a higher Court to settle ” 


In Jurisprudence by Paton (Second Edition, 1951), the position 1s set out ın the 
following sentence at page 159 :— 


“In England the Courts are imperatively bound by decisions of higher Courts 
in the same hierarchy, and the House of Lords, the Court of Appeal, and the Dıvı- 
sional Court are each bound by their own decisions ” 


At page 164, the author has referred to the reason behind the rule and ıt 1s that the 
individual caprice of the yudge 1s controlled by the necessity of following binding 
precedents There, he has also referred to the observations ın a decided case * “ it 
1s better to apply the law, which 1s the wisdom of a great many, than to act on one’s 
individual impression”. It 1s stated that the community must be ruled by law and 
not by men, for then all are equally treated 
me Eh OD ey 
* The House of Lords has in the Practice Statement case, (1966) 1 W L.R 1234 with reference 
to itself, made a departure for its well-known adherence to the doctrine of stare decisis 


This however does not affect the position of the other Courts in relation to the House of Lord 
and its decisions.—Ed, 
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In The New Jurisprudence by Jenks (First Edition, 1933) “the doctrine of prece- 
dent ” has been defined ın the following terms at page 99 — 


“ The key to the importance of judiciary law 1s to be found ın the doctrine of 
precedent, or stare decisis. By the theory of precedent, as understood 1n English- 
speaking countries, a decision by a competent Court of Justice upon a disputed point 
of law becomes, not merely a guide, but an authority, to be followed by all Courts 
of co-ordinate or inferior jurisdiction administering the same system, until ıt has, 
been overruled by a Court of superior jurisdiction or by a statute of superior autho- 
rity, eg, an Act of Parliament, or, possibly, until circumstances have so changed, 
that it is regarded as being no longer applicable. For, unlike statutory law, judiciary 
law, at any rate according to the English view, may become obsolete without formal 


repeal” 


In Halsbury’s Laws of England(Third Edition, Volume 22), the principle has been 
dealt with ın detail ın paragraphs 1686, 1687 and 1688 at pages 798-801, Briefly 
put, according to Halsbury, the decisions of the House of Lords upon questions of 
law must be followed by every inferior Court and are considered by the House to be 
binding on itself ın 1ts judicial character. Similarly, the decisions of the Court of 
Appeal upon questions of law must be followed by Courts of first instance. The 
decisions of the Divisional Courts upon questions of law are binding upon Courts 
of first mstance. 


So far as our country 1s concerned, the doubt seems to arise because of the 
absence of a provision sımılar to Article 141 regarding the decisions of the High Court. 
This by itself 1s of no consequence, when we consider the position which the High 
Court 1s by the Constitution designed to fill The High Court 1s a Court of Record 
and has all the powers of such a Court mcluding the power to punish for contempt 
of itself (Article 215) ` The High Court has power, throughout the territories subject 
to 1ts jurisdiction, to 1ssue directions, orders and writs including the so called prero- 
gative writs for any purpose, whether or not such purpose 1s for the enforcement of 
the Fundamental Rights conferred by the Constitution (Article 226) The High 
Court has the power of superintendence not only over Courts within the State but 
also over Tribunals in the State (Article 227) Article 235 of the Constitution may 
also be looked into in this connection That article no doubt deals with disciplinary 
or departmental control over the subordinate judiciary, but ıt makes it clear that the 
High Court has complete control over all subordinate Courts ın the matter of posting, 
promotion, ete The provisions of the Constitution mentioned above must be taken 
as authoutty fo. the principle that the law declared by the High Court 1s binding on 
all Courts subordinate to it. 


We may now refer to some relevant decisions on the point — 


East India Commercial Co v Collector of Customs! One of the points 
which arose for decision ın this case was whether the decision of a High Court on a 
pomt of law is binding on all inferior Tribunals within its territorial yurısdıctıon 
Of the three Judges who constituted the Bench, Sarkar, J. stated that he was not 
e a ee 
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prepared to subscribe to the view that the decision of a High Court 1s so binding 
But Subba Rao, J (as he then was) speaking for himself and for Mudholkar, J. laid 
down the law in the following words :— 


“ This raises the question whether an admunistrative tribunal can ignore the 
law declared by the highest Court ın the State and ınıtıate proceedings ın direct 
violation of the law so declared Under Article 215, every High Court shall be a 
Court of Record and shall have all the powers of such a Court including the power 
to punish for contempt of itself Under Article 226, it has a plenary power to issue 
orders or writs for the enforcement of the fundamental rights and for any other 
purpose to any person or authority, including ın appropriate: cases any Government, 
within its territorial jurisdiction Under Article 227 ıt has yurisdiction over all Courts 
and tribunals throughout the territories ın relation to which it exercises jurisdiction 
It would be anomalous to suggest that a tribunal over which the High Court has 
.superıntendence can ignore the law declared by that Couit and start proceedings in 
direct violation of 1t If a tirbunal can do so, all the subordinate Courts can equally 
do so, for there 1s no specrfic provision, just like in the case of Supreme Court, making 
the law declared by High Court binding on subordinate Courts. It 1s implicit ın the 
power of supervision conferred on a superior tribunal that all the tribunals subject 
to its supervision should conform to the law laid down by it Such obedience would 
also be conducive to their smooth workmg , otherwise, there would be confusion 
in the administration of law and respect for law would irretrievably suffer We, 
therefore, hold that the law declared by the highest Court in the State 1s binding 
on authorities or tribunals under its superintendence, and that they cannot ignore 1t 
either ın ınıtıatıng a proceeding or deciding on the rights volved in such a pro- 
ceeding.” 


A Full Bench of the Madras High Cout had to consider this pomt in 
Rama Subbarayalu v Rengammal® Ramachandra Iyer, CJ, delivering the Judg- 
ment on behalf of the Full Bench laid down the law thus — 


“The normal rule as to the precedents 1s, that Subordinate Courts are bound 
in the absence of any decision of the Supreme Court, to followt he decision of the 
High Court to which they are subordinate Where, however, there is a conflict 
between two decisions of the High Court, the rule to be adopted 1s as follows : Where 
the conflict 1s between the judgment of a single Judge and a Bench or between a Bench 
and a larger Bench, the decision of the Bench or the larger Bench, as the case may be, 
will have to be followed But where the conflictis between two decisions both pro- 
nounced by a Bench consisting of the same number of Judges, and the Subordinate 
Court after a careful exammation of the decision came to the conclusion that both 
of them directly apply to the case before ıt, ıt will then be at liberty to follow that 
decision which seems to ıt more correct, whether such decision be the later or the 
earlier one r 

To enable the Subordinate Court to do so, the two apparently conflicting deci- 
sions must directly relate to and expressly decide the question that arises before the 
Court ; otherwise a Subordinate Court should follow that ruling which specifically 
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© deals with the pomt Tt will not be open to it for example to follow the other decision 
which only impliedly or indirectly or by way of a meie observation gave expiession 
to a contrary view ” 


Kamalammal v. Venkatalakshmi? In this case decided by Subba Rao, J. (as 
he then was) and N Rajagopala Ayyangar, J, the Judgment was delivered by the 
latter In the case before the Supreme Court, a single Judge of the High Court had 
refused to be bound by an earlier Judgment of a Full Bench Rajagopala Ayyangar, 
J., while deprecating this practice observed as follows :— 


“ There was a decision of the Full Bench which interpreted the texts and laid 
down the law on the topic and it ıs somewhat surprising that the learned Single Judge 
of the Court thought it proper to refuse to be bound by that judgment and proceeded 
on his own line of reasoning based on authorities several of which were discussed by 
the Full Bench relying merely on the statement by the Editor of Mayne’s Hindu Law 
that the decision required reconsideration We cannot but deprecate this practice 
as it destroys the certainty of the law which the theory of judicial precedent seeks to 
establish Not merely convention but rules framed by several High Courts, require 
that where a learned Single Judge or a Division Bench does not agree with a Full 
Bench decision he or they should ethe: make a reference to the Full Bench or place the 
papers before the Chief Justice for such a reference bemg made.” 


Prem Chandra v Deputy Director of Consolidation* This is a decision by a 
Full Bench of the Lucknow Bench of the Allahabad High Court. Desai, CJ, 
held that a decision of a Bench on a certain question binds a single Judge when he 
has to answer that question and that he cannot refuse to be bound on the ground 
that a certain argument or a certam provision was not noticed by the Bench 


M/s Devi Das v Income-tax Commissioner’ In this case, the question was 
whether the Income-tax Authorities were bound by the declarations of law made 
by the High Court. The following observations of Beg, J, are instructive :— 


“This brings us to the question whether the Income-tax Authorities are bound 
by the declarations of law made by this Court relating to the validity of a statutory 
provision, when such a declaration 1s made in the exercise of this Court’s jurisdiction 
to make that declaration It appears to me that the whole purpose of Article 226 
of the Constitution and other provisions of law which empower this Court to give 
declarations about the validity of the statutory provisions, after applying the constt- 
tutional tests, ıs that such declarations should be ıegarded as binding by all autho- 
tities and citizens within the State subjected to the jurisdiction of the High Court 
making the declaration It also appeais to me to be the purpose behind the advisory 
jurisdiction conferred by section 66 of the Income-tax Act, 1922, upon the various 
High Courts, that Income-tax Authorities should be bound by the law declared by 
the various High Courts ın their 1espective States on questions referred to them 
It 1s true that there 1s no constitutional provision similar to Article 141 of the Constı- 
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tution, relating to declarations of law by the Supreme Court of India, which can be 
relied upon in support of the proposition that declarations of law by this Court 
are binding upon all the authorities and citizens within the State of Uttar Pradesh. 
Nevertheless, that appears to me to be the object of the constitutional provisions 
giving the High Court the power to pronounce on the constitutional validity of legis- 
lative measures The result flows logically from the constitutional and other provi- 
sions of law making the High Court of a State the highest law-declarıng authority 
within the State” 


The learned Judge has further stated that the doctrme deducible from the con- 
stitutional and other provisions relating to declarations of law by the High Court 
has to be accepted by all authorities and citizens within a State and that the 
binding force of the law declared by the High Court 1s based upon considerations 
other than those contained ın the doctrine of res judicata. 


Prithyi Cotton Mills v Broach Municipality* Muabhoy, C J , while commenting 
on the principle now under consideration said i— 


“The binding nature of a decision arises from the fact that the point of law 
raised and considered therem has been decided by the Court concerned, and it 1s 
obvious that so long as that decision remains intact, it 1s binding on all Courts and 
tribunals which are subordinate or co-ordinate to the Court recording the decision ” 


Our legal system ıs based on the British model It ıs beyond dispute that under 
the English Common Law, the law declared by a superior Court 1s binding on all 
inferior Courts and Courts of co-ordinate jurisdiction The same principle has been 
followed consistently ın India also The Constitution of India has given effect to 
this principle by embodying the provisions referred to ın the preceding paragraphs 
Even ın the Government of India Act, 1935, (26 Geo V and Edw. VIII,Ch 2), whereas 
section 212 provided that the law declared by the Federal Court or by the Privy 
Council should be recognised as binding on, and followed by, all Courts in British 
India, there was no similar provision relatmg to decisions of High Courts All the 
same, the principle that subordinate Courts were bound by the decisions of the High 
Court was being followed even prior to the commencement of the Constitution. 


It will be seen from East India Commercial Co v Collector of Customs’, that 
the Supreme Court has relied mamly on Article 227 for arriving at the conclusion 
that Courts subordinate to the High Court and tribunals in the State are bound by 
the decisions of the High Court A brief survey of the constitutional provisions 
which preceded Article 227 will be useful Section 15 of the Indian High Courts 
Act, 1861 (24 and 25 Vict c 104), conferred on the High Court the power of superin- 
tendence over subordinate Courts In 1915, when the 1861 Act was repealed by the 
Government of India Act, (5 and 6 Geo 5c 61), section 107 of the 1915 Act provided 
for supervision of subordinate Courts by the High Court Both section 15 of the 
1861 Act and section 107 of the 1915 Act were always understood as conferring on 
the High Court not only administrative, but also judicial, superintendence over 
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subordinate Courts It was held that the High Court could interefere ın revision 
under the said section 107, even ın cases where section 439 of the Criminal Procedure 
Code or section 115 of the Civil Procedure Code, was mapplicable [Balakrishna v. 
Emperor? and Manmatha v Emperor?) This power of judicial supervision was 
taken away by sub-section (2) of section 224 of the Government of India Act, 1935 
(26 Geo. 5 and 1 Edw VIII Ch 2) Article 227, which ıs a reproduction of section 
224 of the 1935, Constitution, however, contains mo provision corresponding to 
sub-section (2) of that section It 1s clear that the power of judicial superintendence, 
which the High Court had under the 1861 and 1915 Acts, but which was taken away by 
the 1935 Act, has now been restored to the High Court by Aiticle 227 It ıs now 
settled that that article ıncludes judicial superintendence as well [Waiyamv Amar- 
nath19 and Hatt Vishnu v Ahmed] That this was the intention of the framers of 
the Constitution also 1s evidenced by the debates that took place in the Constituent 
Assembly on Article 227 and the other connected papers When the Part of the 
Report on the Principles of a Model Provincial Constitution relatmg to the Provincial 
Judiciary was taken up for consideration by the Constituent Assembly, Sardar 
Vallabhbhaı J Patel, moved mter aha that the provisions of the Government of 
India Act, 1935, relating to the High Court should be adopted mutatis mutandis 
Thiru Alladı Krıshnaswamı Ayyar moved an amendment to the model Constitution 
to provide that, in addition to the powers enumerated 1n section 224 of the 1935 Act, 
the High Courts should have power of superintendence ove: subordinate Courts as 
under section 107 of the Government of India Act, 1915 He explained the reason 
for his amendment in the following words — 


“ The clause is intended to remedy a defect troduced by the 
Act of 1935 under which the High Courts were deprived of the powers of superin- 
tendence in certain respects over the subordinate Courts The amendment, I venture 
to state, has the universal support of the profession and I commend it for your 
acceptance ”. 


Thiru K M Munshralso supported the amendment After discussion, the amend- 
ment, on being accepted by Sardar Patel, was carried by the House (See pages 
710-720 of Vol IV of the Constituent Assembly Debates) At pages 181-182 of 
Volume IV (Select Documents) of The Framing of India’s Constitution by B. Shiva 
Rao, while dealing with Article 227, which in the draft Constitution was numbered 
as Article 203, ıt ıs stated as follows — 


“ Note —Justıce Manohar Lall of Patna High Court: “ would give the High 
Court a wide power of superintendence and not confine it to administrative matters 
only.” 


It is not intended that the power of superintendence of the High Court should be 
confined to administrative matters only, and these amendments have been suggested 
by the Drafting Committee to make this intention clearer ” 
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INTRODUCTION 


Justice is a machme that, when someone has given it a startıng push, rolls 
on of itself The underlying pııncıples of justice do not change, but the complex 
pattern of life that 1s never static requires a fresh outlook and constant moulding of 
old principles to suit new conditions, ideas and ideals It 3s true that the Courts 
do not legislate, but it is not true that they do not mould and make the law in the 
process of their interpretation and application of laws to concrete facts. Each deci- 
sion has a generatıng power and becomes a fresh stock of descent. But they alone 
survive which are fit to survive The theory of precedent endeavours to maıntaın 
the continuing authority of a decision even when giving it a new shape or form or 
twist There 1s much to be said for Justice Hegde’s view!, that, in law, finality is 
of utmost importance ; that legal problems should not be treated as mere subjects 
for mental exercise ; and that reconsideration of decisions of the Supreme Court 
should be confined to questions of great public importance But law marches on 
steadily and 1elentlessly During the year under review, about 47 decisions of the 
Supreme Court have appeared in the columns of this Journal besides almost all the 
important decisions of our High Court An attempt is made hereunder to refer to 
the decisions so rendered under some of the familiar and fairly important tatles of law. 


Tue Courts. THEIR JURISDICTION AND POWERS 


In Bhagat Raja v The Union of India?, the Supreme Court points out that inas- 
much as the decisions of Tribunals ın India are subjeet to the supervisory powers of 
the High Couıt under Article 227 of the Constitution and of the appellate powers of 
the Supreme Court under Article 136, the least that a Tribunal could do 1s to disclose 
its mind and give a reasoned order so as to enable an appellate or supervisory Court 
to keep the Tribunal within bounds Abdul Malick v. Collector of Dharmapuri®, 
lays down that an Authority (eg, a Member of the Board of Revenue) cannot go 
into the correctness of the decision of a High Court ; that ıt ıs bound to administer 
the law as declared and propounded by the High Court ; that the Member of the 
Board cannot take upon himself the function of interpreting the law and coming to 
a different conclusion from that arrived at by the High Court; and that his reliance 
on two judgments of the High Court rendered per incuriam which have no force as 
precedents would amount to an error apparent on the face ofthe record. Sivaraj v. 
Sadasivam Pillai*, holds that the contention that during the summer recess the Vaca- 
tion Judge was the only Judge who had jurisdiction and the regular Subordinate 
Judge had no jurisdiction 1s untenable, and that the provision vesting jurisdiction ın 
the Vacation Cıvıl Judge ıs not intended to take away the jurisdiction which 
previously the Subordinate Judge had to dispose of a matter which was properly 
pending before him, if he was inclined to work durmg the vacation and it the 
parties raised no objection thereto. 
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CONSTITUTIONAL Law. 


In State of Andhra Pradesh v. Nalla Raja Reddy’, the Supreme Court makes it 
clear that the two tests to ascertain whether a classification 1s permissible or not 
with reference to Article 14 of the Constitution are, that (1) the classification must be 
founded on intelligible differentia which distinguishes persons or things that are 
grouped together from others left out of the group, and (2) the differential treat- 
ment must have a rational relation to the object sought to be achieved by the statute 
ın question ; that a statutory provision may offend Article 14 by finding differences 
where there are none and by making no difference when there 1s one, that these 
principles are equally applicable to taxing statutes ; that whilea Court may concede 
a larger discretion to the Legislature ın the matter of fiscal adjustment, ıt will insist 
that a fiscal statute, just like any other statute, cannot infimge Article 14 by ıntro- 
ducing unreasonable discrimination between persons or property either by classifica~ 
tion or lack of classification , and that the Andhra Pradesh Land Revenue (Addi- 
tional Assessment and Cess Reduction) Act, 1962, as amended by Andhra Pradesh 
Act XXIII of 1962 offends Article 14. and ıs hence invalid In Andhra Sugars Lid v. 
State of Andhra Pradesh?, the Supreme Court expresses the view that the differential 
treatment of the factories producing sugar by means of vacuum pans, khandasari 
units producing sugar by the open pan process, and cane growers using cane for the 
manufacture of jaggery 1s reasonable and has a rational relation to the object of 
taxation , that the Legislature could reasonably treat the three sets of users of cane 
differently for the purpose of levy ; and that section 21 of the Andhra Pradesh 
(Regulation of Supply and Purchase) Act, 1961, 1s not violative of Article 15 In 
Virudhunagar S. R. Mills Ltd v. Government of Madias*, the Supreme Court decides 
that the provisions of section 12 of the Madras Electricity (Taxation on Consump- 
tion) Act, 1962, that where energy, under High Tension Supply 1s consumed ın the 
process of manufacturing or producing the prıncıpal product ın any undertaking 
licensed under the Ceneral Act—the Industries (Development and Regulation) Act, 
1951, no electricity tax shall be payable on the energy so consumed for a period ot 
three years from the date of the commencement of the manufacture ol production of 
the principal product in such undertaking ıs not hit by Article 14 and that the exemp- 
tion granted thereunder is based on sound principle. In Messrs Sri Tirumala 
Venkateswara Timber & Bamboo Firm v Commercial Tax Officer, Rajahmundry*, the 
Supreme Court makes ıt clear that the real effectof Explanation II to, section 2 (1) 
(3), Andhra Pradesh General Sales Tax Act, 1957, was only to impose a tax only 
when there was a transfer of title to the goods and not where there was a mere con- 
tract ot agency , and that Explanation 111 ıs not violative of Article 14 as the classi- 
fication 1s based upon an intelligible differentia and has a rational relationship with 
the object sought to be achieved by the statute T S Baliahv T.S Rangachari*, 
expresses the view that section 297 (2) (b) of the Income-tax Act, 1961, 1s not viola- 
tive of Article 14 since the discrimination made between the persons who filed returns 
before the commencement of the Act who must be taken as one class and the persons 
who filed the returns after the commencement of the Act as another would be a 
justifiable classification. Perumal Naidu v. Krishnaswamy Naidu‘, holds that the posi- 
uon of a person who ageed to take an oath 1s essentially and basically different trom 
the position of a person who agreed to abides by the taking of such an oath and no 
quesuon of unconstitutionality arises with reference to section 12 of the Oaths Act 
a» opposed to Article 14. In P. Rajendran v. State of Madras’, the Supreme Court 
decides that the question whether districtwise allocation of seats to Mecial Colleges 
1s violative of Article 14 will depend on what is the object to be achieved in the 
matter of admission to Medical Colleges ; that as the object 1s to get the best talent 
tor admission to professional Colleges, the allocation of seats districtwise has no 
1easonable relation to the object to be achieved ; that if anything such allocation 
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wili result ın many cases in the object bemg destroyed and that if that is so, the 
classification, even if reasonable, would result m disc::mination inasmuch as a better 
qualified candidate from one may be rejected while a less qualified candidate from 
the other districts may be admitted; and that there 1s no justification for districtwise 
allocation which results ın discrimination, even assuming that the candidates from 
the Madras City will get a larger number of seats ın proportion to the population 
of the State. Godrey G Boyce Manufactum ing Co. Private Lid vw. Special Tahsildar, Land 
Acquisition}, decides that when the policy of the State would appear to be to encourage 
industrialists to start industries in this part of the country there is no reason why the 
very same Government should thwart the ambitious plans of a reputed manufacturer 
to start and expand his activities ın South Indiaand seek acquisition of the lands pur- 
chased by him for allotment to other industries, and that such action on the part of 
Government would be arbitrary amounting to violaticn of Articles 14, and 19. 
Devasahayam v. State of Madras*, holds that from Articles 14, 15 and 16 itis clear 
that a Government servant 1s entitled to equality of treatment in respect of matters 
relating to employment under Article 16 (1) and that would include provisions as 
to leave, gratuity, pension,age of superannuation, etc , that the age of retirement ofa 
Government servant fixed at 55 years excepting ın the case of nme categories rested 
on an intelligible classification resting on dearth of officers in particular services; 
and that the order of the State Government retiring the petitioner at 55 was not 
illegal. In State of Andhra Pradesh v P. Sagar9, the Supreme Court lays down that 
the lust prepared on the basis of reservations for socially and educationally backward 
classes 1s indisputably a list communitywise, that in the context in which it occurs 
the expression “ class ” means a homogeneous section of the people grouped together 
because of certain hkeness or common traits and who are identifible by some common 
sattrıbutes such as status, rank, occupation, residence ın a locality, race, religion and 
the lıke, that ın determining whether a particular section forms a class, caste cannot 
be excluded altogether, but m the determination of a class a test solely based upon 
the caste or community cannot also be accepted; that clause (4) of Article 15, being 
an exception to clause (1), cannot be extended so asın effect to destroy the guarantee 
of clause (1), that the Parliament has by enacting clause (4) attempted to balance 
as against the right of equality of citizens the special necessities of the weaker sections 
of the people by allowmg a provision to be made for their advancement; that in 
order that effect may be given to clause (4), 1tmust appear that the beneficiaries of 
the special provision are classes which are backward socially and educationally and 
they are other than the Scheduled castes and Scheduled tribes and that the provision 
1s made for their advancement; that reservations may be adopted to advance the 
interests of weaker sections of society, but mm domg so, care must be taken to see 
that deserving and qualified candidates are not excluded from admission to higher 
educational institutions, that the criterion for determing the backwardness must not 
be based solely on religion, race, caste, sex or place of birth, and the backwardness 
being social and educational must be sımılar to the backwardness from which the 
Scheduled castes and Scheduled tribes suffer, that Article 15 gualantees by the 
first clause a fundamental right of far-reachmg mportance to the public generally, 
that within certain defined limits an exception has been engrafted upon the guaran- 
tee of freedom in clause (1), but bemg in the natwe of an exception, the conditions 
which justify departure must be strictly shown to exist, that when a dispute 1s raised 
before a Court that a particular law which 1s mconsistent with the guarantee against 
dıscrımınatıon 1s valid on the plea that ıt ıs permitted under clause (4) of Article 15, 
the assertion by the State that the officers of the State had taken mto consideration 
the criteria which had been adopted by the Courts for determining who the socially 
and educationally backward classes ot the society are, or that the authorities had 
acted m good faith m determming the socially and educationally backward classes 
of citizens, would not be sufficient to sustain the validity of the claim, that the Courts 
of the country are invested with the power to determme the validity of the law which 
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infringes the fundamental rights of citizens and others and when a question arises 

whether a law which prima facie mfrmges a guaranteed fundamental right ıs within 

the exception, the validity of that law has to be determıned by the Courts on 

materials placed before them, that by merely asserting that the law was made after 

full consideration of the relevant evidence and criteria which have a bearmg thereon, 

and was within the exception, the jurisdiction of Courts to determme whether by 

making the law a fundamental right has been infringed 1s not excluded, that 

whether ın the examination the correct criteria were appliedis not a matter on which 

any assumption could be made especially when the list prepared 1s ex facie based on 

castes or communities and was substantially the list which was struck down by the 

High Court in another case, that the validity ofa law which apparently infringes 

the fundamental rights of citizens cannot be upheld merely because the law-maker 

was satisfied that what he did was right or that he believes that he acted ın a manner 

consistent with the constitutional guarantees of the citizen, and that the test of the 

validity of a law alleged to infrmge the fundamental rights of a citizen or any act 

done m execution of that les not ın the belief of the maker of the law or of the person 

executing the law, but ın the demonstration by evidence and argument before the 

Courts that the guaranteed right 1s not violated Rangaswamy v. Commissloner, 

Coimbatore Municipality, takes the view that Rule 14 of the Personal Conduct of 
Officers and Servants of Municipal Councils Rules framed under the Madras 

District Municipalities Act, 1920, deals with an entirely different matter from the 

freedom to form associations and unions guaranteed by Article rg (1) (e), that Rule 

14,18 designed m the interests of discipline and good conduct on the assumption 

that the participation of Government servants ın politics m any of the specific ways 

mentioned ın the rule will not be conducive to discipline or to the efficient conduct 

of the administration, that taking part ın politics by Government servants must be 

viewed as objectionable conduct on their part and not confused with the several 

freedoms mentioned ın Article 19, and that Rule 14 cannot therefore be struck down 

as unconstitutional Viswanathan v Ganapathi Iyer?, holds that though section 4 

of the Partition Act ın so far as it provides for the compulsory sale of the share of 
the stranger-purchaser to one or more of the members of the famly who apply for 

the same 1s a restriction on the right to hold and dispose of the property, the 1estrıc- 
tion being a reasonable one and ın public mterest 1s not violative of Article 19 (1) 

(f)  Ananthanarayanan v State of Madras*, lays down that when one department 

of the Government has punished a person for an offence another department of the 
same Government cannot proceed against the person for the same offence ın order 
to give him a more deterrent punishment, and that such a course will be violative 
of Article 20 (2) InP D Sharma v. State Bank of India,+ the Supreme Court points 
out that the fact, that in his application before the Supreme Court for Special Leave 
against the order of the High Court dismissing his application under Article 226 the 
applıcant had not mentioned that his application under Articles 132 and 133 (1) 

was then pending before the High Court, should not be a ground for revoking the 
Special Leave granted where ıt was not a deliberate suppression, and that the scope 
ofan appeal under Article 136 1s much wider than a petition under Article 226 since 
im an appeal under Article 136 the Court can go into question of fact as well as of 
law, whereas the High Court m a writ petition could have only to consider the 
question strictly relevant in an application for a writ of certiorari. In Virudhunagar 
Steel Rolling Mills Ltd v. Government of Madras5, the Supreme Court makes it clear 
that once a petition under Article 226 ıs dismissed ıt will operate as a bar to the 
petitioner seeking the same relief under Article 32 before the Supreme Court and the 
principles of res judicata will apply in such cases, but where a petition is dismissed 
in limine and an order ıs pronounced in that behalf, whether or not the dismissal 
would constitute a bar would depend on the nature of the order, that if such an order 


(To be continued.) 
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iş on the merits it would operate as a bar; if however, the petition is dismissed iz 
mine without passing a speaking order then such a dismissal cannot be treated as 
creating the bar of res judicata; that where a writ petition under Article 226 1s dis- 
-missed by the High Court without notice to the other side but the order of dismissal 
is a speaking order and the petition 1s disposed of on merits that would still amount 
to res judicata and would bar a petition for the same relief under Article 32; and that 
the proper remedy of the party ın such cases will be to come upon appeal even though 
the High Court may not have issued notice to the other side. Workers Union v. 
Management of United Bleachers, holds that the High Courts can issue under Article 
226 prerogative writs and other directions or orders which would enable the High 
Courts to mould the reliefs to meet the peculiar and complicated requirements of 
this country, that some limitations are implicit in the Article for the purpose of dırect- 
ing the power through defined channels, and that the limitations envisaged would not 
limit however the power of the High Court to grant the relief of restatement to a 
worker when it finds that the order of the Labour Court directing payment of com- 
pensation in lieu of reinstatement 1s er1 oneous Surulichamy v Feggiappan®, lays down 
that where a relief asked for ım a writ petition 1s for the issue of a writ of quo warranto 
or a writ of mandamus or such other writ which the Court may deem fit and proper 
the Court is entitled to grant relief which 1s appropriate taking ınto consideration 
the facts of the case when ıt finds that a writ of guo warranto or mandamus would not 
he Secretary, Co-operative Supply etc. V Kumaravelu?, pomts out that the interpretation 
relating to the constitution of a bye-law is one of law and therefore the High Court 
can interfere unde: Aiticle 226 Rajasthan Investment Corporation v Deputy Commercial 
Tax Officer4, states that where a direction ın a notice under section 46 (1) (a) and (1) 
(b) of the Madras General Sales Tax Act, 1959, 1s patently illegal and without 
jurisdiction the petitioier can ask for a writ of prohibition even though the alter- 
native remedy of revision against the order 1s available Swami Motor Transports v 
Murugan Transports®, makes ıt clear that there ıs no 1ule of law that a writ petiticn 
cannot be filed without some delay or that the delay cannot exceed a particular time 
limit, such as sıx months, and that Courts have held that six months would be a 
reasonable period of time for a party to invoke the jurisdiction under Article 226 
but, naturally, everything will depend on the circumstances of the case Ramanyamv. 
Konal Manager, LIC °, holds that ıt 1s now well-settled that, ın this countiy, the 
writ proceeding s under the provisions of the Constitution would be available against 
breach of any of statutory provisions by a public body even though the relationship 
between the aggrieved person and the statutory body may be that of an employee 
and employer under a contract of service. Gabriel v. State Housing Board”, points out 
that where the pumshment of dismissal from service imposed on a public servant 
cannot be said to be contrary to the rules the High Court cannot interfere with the 
same m writ proceedings merely because it 1s of the view that the punishment 1s 
severe Jayaram v Sri Rama Vilas Service Lid © holds that a question which 1s raised 
for the first tıme and which would involve a decision on disputed questions of facts 
should not be allowed to be urged ın a writ petition under Article 226 Rangaswamy v. 
‘Coimbatore Municipality®, makes ıt clear that a finding on evidence that a municipal 
servant ac tively participated or assisted ın the activities of a political party cannot 
be assailed ın a writ procecding Subbammal v. State of Madras}°, holds that ıt would 
be a colourable exercise of 1ts powers under the Land Acquisiticn Act for the Govern- 
ment to acquire land under the name of * public purpose ? to provide quarters for 
certain persons on application by them,whenthe Government did not contributre 
even 4 paise to the compensation payable to the owner of the land from out of the 
public revenues and that the whole proceedings were liable to be quashed Rajaram v. 
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Chinnathurat}, decides that an order disqualifying a person for election as a member 
of a Panchayat Board on the ground that he was a lessee of the coconut tope belong- 
ing to the Panchayat on the date of his nomination when nothing remained to be 
done by the lessee to the Panchayat under the lease is erroneous and lable to be 
quashed. Gopal Gounder v Panchayat Board, Manalurpet®, holds that if there 1s a 
dispute as to whether 2 member of a Panchayat Board has become disqualified 
or not the only procedure to be followed for removing him 1s to apply to the pres- 
cribed judicial authority uncer section 28 of the Madras Panchayats Act, 1958, 
and the passing of a resolution by the Panchayat Board removing # member on a 
memo sent by the Panchayat Extension Officer 1s illegal and will ke quashed by 
certiorari Chinnayya Kurumba Gounder v. State of Madras*, decides that an order of 
the District Collector summarily rejecting a request for ponal kadu cultivation under 
section 3 (1) (a) of the Madras Preservation of Private Forests Act, 1949, without 
givmg any reasons for his order cannot be upheld as the total deprivation of the 
customary 11ght to such cultivation must be viewed as one which cannot be permitted 
under the said Act, and the Collector’s order 1s liable to be quashed. Vera Gounder v. 
Ramaswamy Gounder*, states that where there 1s an error of law apparent on the face 
of the record ın zn order of the Election Court the jurisdiction of the High Court 
under Article 227 could te invoked to correct such error In Bhagat Raja v. Umon of 
India®, the Supreme Court points out that when the authority whose decision 1s to 
be reviewed gives reasons for 1ts conclusions and the reviewing authority affirms the 
decision for the reasons given by the lower authority one can assume that the 1eview- 
ing authority found the 1ezsons given by the lower authority as acceptable to ıt, but 
when the lower authority itself fails to give any reason other than that the successful 
applicant unc er Rule 26 of the Mineral Concession Rules, 1960, was an old lessee and. 
the 1eviewing authority does not even refer to that ground the order of the review- 
ıng authority must be held to be unsatisfactory. Guruswame Nadar v. Ezhumalaı 
Panchayat Board®, lays down that ın respect of goods taken out of the limits of a 
Panchayat Board even the State Legislatue has no power to levy a tax; that ıt 1s. 
therefore not possible for the State Legislature exther to permit the levy of such a tax 
by the Panchayat Board or to validate such levy by the Bozid, that a mere custom. 
unrelated to enything else by which the village community makes collection ın respect 
of goods brought for sale within its limits or goods taken out ofits limits for sale out- 
sıde 1s not valid, end that there is no constitutional or legal basis for such levy In 
State of Madras v Habıbur Rehman and Sons 7 the Supreme Court makes ıt clear that 
the operative provisions of the several parts of Article 286, namely clause (1) (a) 
clause (1) (b), clause (2) and clause (3) are intended to deal with different topics and 
one cannot be projected or read into another, that, ın other words, the legislative 
authority of the States to impose taxes on sales and purchases was restricted by four 
limitations ın respect of sales or purchases outsice the State, ın respect of sales or 
pu chases which take place in the course of inter-state trade or commerce, in respect 
of sales or purchases in the course of imports into or exports out of India and in 
respect of szles and puichases of goods ceclaied by Paılızment to be essential for 
the life of the ccmmunıty, that though these lumitations may overlap to some extent 
the legıslatıv e power of the State to tax sale or pul chase transactions may be exercised 
only 1f1t 1s not hit by any of the limntations; that the restrictions imposed by the Article 
aie cumulztive, that the Sales Tax Validation Act, 1956, merely lifted the ban under 
Article 286 (2) on the State’s power to legislate but the ban imposed by Article 286: 
(1) (a) was sull effective and could not be iemoved by legislation of Parliament, ze , 
ban uncer Article 286 (2) ıs 1emoved by the Validation Act, no State can 
r-State sale or purchase taking place outsice its territor ıallımıt, that what 
1s defined as Explanation to Article 286 (1) which states what 
le’, that by Article 286 (1) as it stood before the 
es as a direct result ot which goods were delivered. 


even ıt the 
tax an inte 
is an ‘outside sale’ 
should be deemed an ‘ insice sé 
Constitution Sixth Amenc ment sal 
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in a State for consumption ın such State, z e , the sales falling within the Explanation 
to Article 286 (1) were fictionally to be regarded as ınside the State in which such 
delivery took place and being outsıde all other States were exempt from sales tax b 
those other States, that the Validation Act lifted the ban under Article 286 (2) alone 
but did not remove the ban under Article 286 (1) which continued to apply without 
being affected by the Validation Act, and that even ifa sale fell within the Explana- 
ion uncer section 2 (k) of the Madras General Sales Tax Act, 1939, it was beyond 
the competence of the Madras State to tax if the assessee had delivered the goods 
outsice the State for consumption therein State of Madrasv Rohtas Industries Lid + 
points out that ın order to satisfy the requirements of Article 299 ıt 1s not necessary 
that there should ke drawn up a formal agreement as such and that 1f the require- 
ments of the Article could be found satisfied in the correspondence relating to the 
contract that would suffice to satisfy Article 299 In Andhra Sugars Lid v. State of 
Andhra Pradesh?, the Supreme Court holds that a non-discriminatory tax on goods 
does not offend Article 301 unless ıt directly ımpedes the fi ee movement or transport 
of goods; that normally a tax on sale of goods does not directly impede the fı ee move- 
ment or transport of goods; and that section 21 of the Andhra Pradesh Sugarcane 
(Regulation of Supply and Purchase) Act, 1961, does not impede the free movement 
or transport of goods and ıs not violative of Article 301. Kreshnaswamiv Director of 
Technical Education*®, makes ıt clear that where a person 1s regularly appointed to a 
particular post he cannot by a subsequent order of Government be asked to take 
charge of another post even 1f both posts carry the same status, scales of pay and 
responsibilities, when there are chances of promotion in the former post while there 
are no such chances in the latter, that a cıvıl servant is entitled to the protection 
under Article 311 and such protection cannot be whittled down or negatıved by the 
Service Rules, thatıfadmınıstrative acts appear to be arbitrary and capricious Courts 
have a right to interfere in writ jurisdiction to help the persons who are meekly 
suffering; that though the Court should not and cannot dictate how the discretion 
ıs to be exercised ıt can compel the legitimate exercise of such discretion, that the 
Public vervice Commission cannot and should not identify itself with the Govern- 
mental authorities, that if the Commission 1s to change 1ts opimon from time to tıme 
to suit the occasion ıt would be placing itself in a ridiculous situation and would be 
liable to public c1iticism, znd that 1ts approval should ke the last word ın the selec- 
tion of a particular candidate for a distinct post In Tarak Nath Ghosh v State of 
Bihar*, the Supıeme Court expresses the view that under Article 314 the right that 
continued to enure for the benefit ofa person already ın service included in the Indian 
Police Service uncer the Recruitment Rules of 1954 ıs that any enquiry to be held 
into his conduct must comply with the requirements of Rule 55 of the Civil Services 
(Classification, Control and Appeal) Rules, 1930, that an enquiry ordered under 
the All India Services (Discipline and Appeal) Rules, 1955, is in no way detrimental 
to the interest of the person against whom the enquiry is held as compared with 
an enquiry unce: Rule 55 of the 1930 Rules, and that undei both sets of Rules the 
enquiry could be ordeied by the authority under whom the person concerned 
happened to be serving In Sanveevayya v Election Tribunal’, the Supreme Court 
points out that when an election petition has been 1eferred to a Tribunal by the 
Election Commission and the former 1s seized of the matter the petition has to be 
disposed of according to law, that the returned candidate cannot get rid of an elec- 
tion petition filed agaist him by resigning his seat in the Legislature whatever the 
reason for his resignation may be and that the petitioner in the Election Petition 
might pray for a declaration that himself or another has been elected; and that has 
to be decided before the seat becomes vacant. In Commissioner for Commercial 
Taxes v Shrikishan Fhaver®, the Supreme Court lays down that the entries in the 
various Lists in Schedule VII to the Constitution must be given the widest possible 
interpretation, and that while makmg law under any entry in the Schedule ıt is 
competent to the Legislature to make all such incidental and ancillary provisions as 
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may be necessary to effectuate the law and to check the evasion of the law. <enith 
Lamps and Electricals Lid v The Registrar}, states that Entry 3 of Last II of the VII 
Schedule authorises laws with respect to “* fees taken ın all Courts except the Supreme 
Court ”; that the expression is “‘ fees * and not “ taxes ” and the Constitution under 
its several provisions makes a distmction between fees and taxes; that the essential 
element of a fee 1s that ıt ıs a levy m consideration of services performed by the State 
for the benefit of the mdividual who 1s called upon to make the payment, and it 
cannot be an exaction that cannot be correlated reasonably to the services; that though 
there 1s some element of taxation even ım a fee the essential distinction 1s there and 
the question will always be to look for the pith and substance whether the taxing 
element predominates, that if the element of revenue for the general purposes of 
the State predominates the taxing element takes hold of the levy and ceases to have 
any relation to the cost of the administration to which ıt relates and becomes a tax; 
that the expression “ fee ” ın Entry 3 of List II means an ımpost for services sought 
or rendered; that the mere fact that the fees taken m Courts are made a separate 
head of legislation, namely, Entry 3 of List II cannot alter the mnate character of 
the levy as a fee, nor the mere fact that 1t goes mto the Consolidated Fund; that the 
levy under the Madras Court-fees and Suits Valuation Act, 1955, or its ıncıdence 
on suits with large clams cannot but be manifestly unreasonable and as the value 
of the claım goes up the levy becomes more and more unrelated to the object of 
the levy, and that the levy of Court-fees ın the Origmal Jurisdiction of the High 
Court under Rule 1 of the Madras High Court-fees Rules, 1956, as statutorily pro- 
vided for under Article I, Schedule I of the Madras Court-fees and Surts Valuation 
Act, 1955, is mvalid and unconstitutional In Deputy Commercial Tax Officer v. 
Enfield India Co-operative Canteen Lid.? the Supreme Court declares that the expression 
“sale of goods ° used ın the legislative entries m the Constitution and the Government 
of India Act, 1935, bears the same meaning which it has ın the Sale of Goods Act, 
1930, and therefore the State Legislature may under Entry 54, List II, legislate in 
respect of the series of acts beginning with an agreement of sale between parties 
competent to contract and resulting in transfer of property from one of the parties 
to the agreement to the other for a price, and matters incidental thereto, but cannot 
make a transaction which 1s not a sale within the Sale of Goods Act a sale by a statu- 
tory fiction and impose a tax theieon, and that if the element of transfer of property 
is lacking ın any transaction there is no sale and the Legislature cannot by treating 
it as a sale by a deeming clause bring ıt within the ambit of the taxing statute. 


İNDUSTRIAL LAW 


In Andhra Prabha Lid v Madras Unon of Fournalists?, the Supreme Court points 
out that in Industrial Law, a new company which 1s an independent legal entity 
cannot be called a benamidar for another older organisation because there was 1n 
both companies a person or family of persons who could guide the destinies of the 
two companies, and that where the ownership or management of an undertaking is 
transferred whether by agreement or by operation of law from the employer to a 
new employer every workman who has been1n continuous service for not less than 
one year ın that undertaking ummediately before such transfer shall be entitled to 
notice and compensation under section 25-F of the Industrial Disputes Act as if 
he was retenched, but the principles will not apply to a workman if his service 1s 
not interrupted and the terms and condittons of service after the transfer are not in 
any way less favourable than before. In Management, Chitavalasah Jute Mills Co 
Lid v. Workmen*, the Supreme Court makes ıt clear that ıt is no more in controversy 
that in determining the conditions of service of the industrial workers ın any unit it 
is necessary to bear m mind the conditions prevailing ın simular units in that region 
and generally the basis of such a determination 1s industry cum region; that it 1s well- 
settled that in drawing up enduring schemes like gratuity schemes temporary losses 
or gains should not be taken into consideration; that what 1s of the essence is the 
‘profit making capacity of the concern; and that ın determmuing the question one 
LY 
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has to take into consıdelatıon the paid-up capital of the company, its reserves, 1ts 
earning ın the past and its future prospects. Workers Union v Management of United 
Bleachers1, holds that the normal reliet in the case of wrongful dismissal or retrench- 
ment ıs one of remstatement; that rernstatement cannot be denied merely on the 
ground that the employer had engaged alternative hands or that there had been 
protracted litigation or delay ın the matter or that the relationship between the 
management and the workman 1s strained; and that ıt is only ın exceptional cases 

in which it is not in the interests of the industry to order reinstatement that remstate- 
ment can be refused Peer Mohamed © Go v. Mohamed Hussam?, lays down that 

where an order of termination from service is set aside by a Tribunal it 1s the duty of 
the employee concerned either to demand or insist upon the employer that he should 

be reinstated ın his former job; that he should either claim or inform his employer 

in writing that he is ready and willing to join the service within a rezsonable time 
or give a notice that he should ke reimstated failing which, he would be taking legal 

proceedings against the employer , that in the absence of these the employer is unde: 

no legal obligation to take steps to reinstate the concerned employee; and that the 
employee cannot keep quiet for months and months without expressing any desire 
on his part to take up the employment ın pursuance of the order of reinstatement 
passed by the Tribunal Penkatachalam v. Management of Ashok Leyland Lid 3, decides 
that where ın the sphere of chassis delivery work of a passenger and lorry chassis. 
manufacturer the work was confined only to about ten to twelve days in a month 
and was not perennial in nature and the delivery of the chassis could not be said to 
be incidental to the manufacturing process and it would not also be feasible to 
engage some convoy leaders on a permanent basis or absorb some of them perma- 

nently as the convoy will have to ke moved without any delay, the introduction of 
the contract labour system cannot be assailed. Fraser and Ross v. Sambaswa Iyer*, 
expresses the view that Chartered Accountants constitute a learned profession and a 
firm of Chartered Accountants cannot be termed an ‘industry’ within the definition 
ın section 2 (j) of the Industrial Disputes Act In Gymkhana Club Employees Union v. 
Management’, the Supieme Court points out that a members’ club like the Madras 
Gymkhana Club 1s not an ‘industry ’ within the definition in section 2 (7) inasmuch 

as 1t dces not follow a trade or business, nor 1s it an undertaking, and that none of 
the considerations—(a) that the Club ıs organised on a vast scale with multifarious 

activities, (4) that facilities of accommodation, catering, sale of alcoholic and non- 
alcoholic beverages, games etc., are provided, (c) that the Club runs parties at which. 
guests are freely entertained; and that (d) the Club has established reciprocal arrange- 

ments with other clubs for its members—ıs sufficient to establish that the Club is 
an ‘ industry ? within the meaning of the Industi1al Disputes Act Swasubramanyam v. 
State of Madras“, holds that the test of conversion of an individual dispute mto an 

industrial dispute is that ıt should affect the workers as a class, that ıt should be 
sponsored by a considerable number of workers ın the establishment, that there should 

ke community of interest between the workers or the union representing them and 

the employee whose dispute 1s sponsored by them, and that a majority or a large 
section of workmen employed ın the partıculaı industry should back the claim in 

dispute sponsored by a union of employees of different establishments, and further 
such workmen should feel themselves concerned ın the dispute, and that a dispute 
concerning the conduct of an individual workman cannot be a matter which would 

affect the workers as a class like bonus, conditions of service etc. Chinnappan v. 

Management of Kaleeswarar Mills”, makes 1t clear that the right of the management to 

close the business subject to the payment of compensation to the workers cannot be 
questioned, that a person cannot ke compelled to carıy on a business, and the 
management has got a right to close down an uncertaking permanently or even 
temporaiily for an indefinite period, that the words “for any othe: reason’’ in 
section 2 (kkk) have to ke construed ejusdem generis with the reasons mentioned speci- 
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fically ın the section, that while “ lay-off” 1s the failure, refusal, or inability of an 
employer due to reasons beyond his control to give employment to a workman whose 
name 1s on the muster rolls, “closure ” ıs the closing of the business permanently 
or for a temporary period; that while ın closure the employer does not merely close 
down the place of business but the business itself indicating a final and ırrevocable 
termination of the business itself, “ lock-out ’’ is the closure of the place of business 
and not the closure of the busıness itself for the purpose of compelling the employees 
to accept the proposals of the employer , and that the question whether a particular 
case would be closure or lay-off would depend on the facts of the case Secretary, 
Madras General Workers Unon v Management of B T H Factory1, decides that though 
the workers were paid on piece work basis there was regularity of attendance, that 
though they had freedom to weave as many pieces as they liked the piece of cloth 
they wove was restricted to two qualities, that fixed hours of work were allotted to 
them, that when they came late beyond a certain hour they were not given any work, 
that there was weekly holiday, mammtenance of muster roll, and a record of workers 
being removed from service from time to time, and that even though there was no 
direct evidence that when the weavers were engaged at the looms someone on behalf 
of the management was constantly supervising the work ıt was implicit from the 
regularity of attendance and from the fact that the weavers were weaving pieces on 
the warps supplied by the management and that they were paid according to the 
quality of the cloth woven, that the management would have control ın seeing that the 
warp supplied by them was not wasted or spoiled but was put to proper use so that 
goods saleable ın the market and of standard quality were woven out of the warp. 
showed that the employees were “ workmen’’ as defined in section 2 (s) of the 
Industrial Disputes Act. Madura Sugars Staff Unun v. State of Madras?, states that 
in making a decision about a reference under section 10 the Government need not 
confine itself to the Conciliation Officer’s report and can go into other facts which 
came to 1ts notice and are relevant for the purpose; that the Government can go into 
the facts and find out whether a prima facie case for reference has been made out 
on the merits, that the Government should exercise its discretion bona fide in the 
matter of deciding whether to make a reference or not, that when the Government 
declines to make a reference it is obliged to state its reasons, but ıt need not record 
all the reasons ın the sense that they should be exhaustive, that the reasons given 
should be relevant and should not be extraneous to the subject-matter, and that if 
the Government makes a reference, the Court cannot ın a writ petition go into the 
question whether ıt acted properly in making the reference Madras Bolts and 
Nuts Lid. v. Presiding Officer, Labour Court®, points out that an objection to the effect 
that a reference under section 10 1s invalid because the reference was not made on 
the representation of a union having a representative character to represent the 
workers will have very little substance after the matter has come before the Labour 
Court and there 1s no dispute at all that the issue raised for decision affected not an 
individual worker but a large number of workmen, that when a dispute affects a 
number of workmen there is no question of 1ts being considered a collective dispute 
by reason of the fact that there has been a sponsoring of the dispute by a representa- 
tive body; and that in such circumstances there can be no valid objection to the 
reference on the ground that it was not made at the instance of a representative body 
Workmen of Dalma Cement Lid. v State of Madras‘, expresses the view that section 10 
(1) of the Industrial Disputes Act confers unlimited powers on the Government to 
make a reference when it 1s of the opimon that an industrial dispute exists or is 
apprehended and this power can be exercised at any tıme; and that the fact that 
the Government had earlier 1efused to make a reference under section 12 (5) after 
considering the conciliation report will not bar the Government’s right to make a 
valid reference later under section 10 (1) Venkatachalam v. Management of Ashok 
Leyland Lid 5, holds that under section 10 (4) of the Industrial Disputes Act 1t 1s the 
duty of the Tribunal to confine its adjudication to the points referred to it for adjudi- 
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cation and matters mcidental thereto Management of Vatkundam Estatev Ramaswamı! 
explains that an arbitrator under section 10-A of the Industrial Disputes Act 1s-no, 
in the same position as an arbitrator in commercial disputes or civil disputes, that 
the last type of arbitrator has to be bound strictly by the terms of the law as applied 
to the rights of parties and ın 2 sense takes the place of a Court of law for deciding a 
dispute between parties, but in dustrial arbitration, the arbitrator’s powers are 
much wider; and that his enquiries can be spread out on a larger field, so that he 
can decide for himself the best way to find out a solution for bringing to an end the 
dispute referred to him Messrs, Andhra Laundry v Presiding Officer, Labour Court?, 
points out that in the case of 1etrenchment the parties cannot waive under the 
Industrial Disputes Act the payment of compensation or notice, whereas, it looks 
as if the parties can in the case of closure compensation contract themselves out of 
the statute, and consequently, where on the closure of an undertaking the work- 
men thereof were paid a certain amount as closure compensation and the workmen 
received the amount and passed receipts in full and final settlement of their claims, 
with full knowledge of their rights, they cannot later on contend that what was 
received by them was Much less than what the statute provided and that therefore 
they should be paid the full statutory benefits conferred on them by the Act; and 
that the passing of receipts by the erstwhile employees in full and final settlement of 
their claims would amount in law to an act of waiver or estoppel. Messrs. Presidency 
Talkies v Presiding Officer, Labour Court3, makes ıt clear that the employer, when he 
takes action under section 33 (2) of the Industrial Disputes Act by dismissing or 
discharging an employee, should immediately pay him or offer to pay wages for 
one month and also make an application to the Tribunal for approval at the same 
time, that the management would have fulfilled ıts obligation by making the offer; 
and that the management need not secure as indeed ıt cannot secure, the acceptance 
of the offer by the employee before filing the application Management of Presidency 
Talkıes v. Natarajan*, states that a Labour Court in granting permission under 
section 33 (2) (5) does not act as a Court of Appeal in cases of disciplinary proceed- 
ings initiated by the management before a domestic tribunal, and that the Labour 
Court does not interfere ın such cases and substitute 1ts own judgment for that of 
the management, but ıf there is any basic error ın the procedure or findings of such 
domestic tribunal and 1f the finding is completely baseless or perverse the Court will 
be justified in refusing to grant the statutory permission sought for. In Syndicate 
Bank Lid v Ramanath Bhatö, the Supreme Court points out that section 33 indicates 
the point of time when the order of dismissal or discharge is passed by the authority 
concerned, that an order of discharge or dismissal can be passed only once, that the 
appellate authority considers only whether the order has to be sustained or whether 
it has to be modified and there 1s no question of the authority passing again an order 
of dismissal; and that the proviso to section 33 (2) (5) when it refers to payment of 
wages for one month also indicates that it relates to an order of discharge or dismissal 
which comes into effect immediately. In P. D. Sharma v State of Bank of India®, the 
Supreme Court observes that on a comparison of sub-sections (2) and (3) ofsection 33 
ıt would be seen that the scope of the two provisions are wholly different, that this 
is clear from the history of section 33 since its incorporation into the Act of 1947; 
that by enacting section 33, Parliament wanted to ensure a fair and satisfactory 
enquiry of an industrial dispute undisturked by any action on the part of the emplo- 
yer which could create fresh cause for disharmony between him and his employee; 
that the object of section 33 1s that during the pendency of an industrial dispute the 
stalus quo should be maintained and no further element of discord should be-intro- 
duced, that z dıstınctıon was, however, made between matters connected with the 
industrial dispute and matters unconnected with ıt, that while construing the scope 
of sub-section (3) of section 33 ıt 1s to be borne ın mind that under the common law 
athe employer has a right to punish the employee for misconduct; that once the 
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industrial dispute was decided the ban placed on the common law, statutory or con- 
tractual rights of the employer stood removed and it was free to exercise those 
rights, that thereafter there was no need to take anybody’s permission to exercise 
its rights, that, in other words, the lımıtatıon placed on the employer’s rights by 
section 33 (3) cısappeared the moment the industrial dispute was decided, and that 
therefore, the tribunal had no competence to consider the application made by the 
employe: after the industrial dispute was decided. 


Contracts AND SPECIFIC RELIEF. 


In Loganathan v. Ponnuswamı Navcker?, ıt 1s held that agieements to stifle prose- 
cutions are forbidden on the principle that no man shall trade on felony, that if the 
accused. person ıs innocent, the law ıs abused for the purpose of extortion and if he 
is guilty ın fact, the law 1s eluded by a corrupt compromise screening the criminal 
for a consideration, and that the test ıs whether the dropping of the criminal prose- 
cution formed a part of the bargain for the agreement to pay Manicka Gounder v. 
Munammal?, expresses the view that, where the consideration relates strictly to past 
cohabitation which 1s illicit ın the sense that it ıs outside matrimony but which 
otherwise does not constitute any offence, ıt could be conceivably held that the 
promise to pay 1s supported by good consideration, but even so, though the consi- 
deratıon may not be forbidden by law nevertheless ıt falls under the interdict that 
ıt may be 1mmoral or opposed to public policy, that the Courts must by every means. 
ın their power promote matiumony and the incurring of lawful sexual relationship 
alone, and Courts ought not to give sanction or approval even ın an implied form to 
irregular sexual telatıonshıps outside the bond of matrimony even where they 
constitute no infringement of the penal law, that 1f the promise be interpreted as 
an undertaking to pay for past services voluntarily rendered, then presumably 
the consideration would be good, but 1f1t 1s to be fixed or determined with regard to 
the fact of past cohabitation alone then ıt would be doubtful whether the Court 
would be justified ın declining to apply the last category of section 23 of the Contract 
Act to the contract, and that, in any event, there can be no doubt whatever, that 
where the ıllıcıt connection was adulterous, ıt cannot sustain the promise to pay or 
constitute a valid consideration State of Madras v Govindaraja Ghetttar3, states that. 
where the State Government acting through its officers agreed to purchase certain. 
pieces of machinery fiom the respondent but there was no contret ın writing as 
required by Article 299 of the Constitution, even if there 1s any validity ..ttachine 
to the contract, the fact that the Department took the property covered by such 
invalid contract and used ıt for a considerable length of tıme would justify the plam- 
tiff’s clam In Ambalavana Chettiar v Express Newspapers Lid +, the Supreme Court 
points out that where no time 1s fixed under the contract of sale for acceptance of 
the goods, the measure of damages in prima facie the difference between the con- 
tract price and the market price on the date of refusal by the buyer to accept the 
goods Bhagavath: Mudahar v. Subramaniam®, states that where an amount 1s deposi~ 
ted by a vendee with the vendo: at the tıme when they entered into a contract to 
convey certain properties the question whether the amount paid represents an. 
advance simpliciter or has any tinge of the character of a deposit for due performance 
of the contract or earnest money could be spelt out from the circumstances of the 
case and the evidence available, and the mere nomenclature or the absence of any 
forfeltine clzuse ın the agreement may not be decisive, and that where there 1s total. 
lack of evicence, to concluce that the amount 1s really earnest money or deposit for 
the due performance of the contract would not be justified State of Madras v. 
Rohtas Industries Lid £, decides that even a savings bank pass book may be pledged 
fo. the due performance of a promise, and where 2 certam sum in the shape of a 
savings bank pass book ıs pledged with the promusee as security for the faithful 
performance of a contract by the promisor thee can be no forfeiture of the amount 
on a breach of contract by the promusor in the absence of a specific clause to that 
m, a nn 
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effect, and the amount ın such a case would be available only to satisfy the damages 
that may be suffered by the promisee on account of default ın the faithful perfor- 
mance of the contract by the promiso Mutharasu Thevar v Mayandı Thevar}, 
holds that where an agent had been appomted only to expend for the litigation to 
be and already sponsored by him and to have the right in the future to mortgage or 
sell the property of the prıncıpal for reimbursement of expenses incurred by him, 
the use of the word “uruthi * ın the power of attorney would signify “‘ assurance ” and 
not ‘ security °’ and hence, there is no irrevocable agency vested ın the agent entitling 
him to object to the revocation of the vakalat given by him asked for by the princi- 
pal In Deputy Commercial Tax Officer v. Enfield India Lid , Co-operative Canteen Lid ?, 
the Supreme Court makes ıt clear that a registered society 1s a body corporate with 
power to hold property znd is capable of entering into contracts, and from the mere 
fact that the society supplies refreshments to 1ts members only and claims to make 
no profit ıt cannot be inferred that in preparing refreshments and making them 
avaılable to its members ıt 1s acting as the agent of the members. In State of Mahara- 
shtrav. Dr MN Kaul’, the Supreme Court lays down that ın regard to a guarantee, 
ın case of ambiguity, when all other rules of construction fail the Courts interpret it 
contra proferentum or use the recitals to contiol the meaning of the operative part where 
that ıs possible , but, whatever the mode employed, the cardinal 1ule 1s that the 
guarantor must not be made liable beyond the terms of his engagement. Messrs. 
Tırumala Venkateswara Timber and Bamboo Firm v. Commercial Tax Officer, 
Rajahmundry*, points out that while the essence of a contract of sale 1s the transfer of 
title to the goods for a price paid or promised to be paid and the transferee ın such a 
case 1s liable to the transferor as a debtor for the price to be paid, the essence of agency 
to sell ıs the delivery of the goods to a person who 1s to sell them not as his own pro- 
perty but as the property of the principal who continues to be the owner of the goods 
and will therefore be liable to account for the sale proceeds; that the true relation- 
ship has to be gathered from the nature of the contract, 1ts terms and conditions; and 
that the termmology used by the parties 1s not decisive of the legal relationship 
General Electric Co v Government of Madras*, explains that the incident of the passing 
of title in the goods not as a result of a contract express or ımplıed to that effect does 
not amount to a sale ; that a narrow and pedantic interpretation of a contract has 
to be avoided , and that if there are ove: whelming indications ın the contract itself” 
that 1t 1s a composite and indivisible one and what has been agreed to between the 
parties was not to supply materials ın the course of the contract but as and when such 
materials are imbedded ın the contractual work involved they become the property 
of the other party, then there wold be no question of the sale of such materials by 
the contractor to the other party , and that in a works contract it has to be examined 
to find out whether the pith and substance of the contract 1s only execution of the 
work agreed to between the parties without there bemg any element of sale of goods 
or materials. In Andhra Sugars Lid v. State of Andha Pradesh®, the Supreme Court 
lays down that there can be a contract under compulsion of a statute , that under 
the Andhra Pradesh Sugarcane (Regulation of Supply and Purchase) Act XLV of 
1961 a cane-grower makes an offer to the occupıeı of the factory directly and the 
latter accepts the offer, whereupon the paities make and sign an agreement ın writ- 
ing resulting in dnect privity between the parties ; and hence there 1s a contract of 
sale and purchase of cane though the buyer 1s obliged to give consent under the com- 
pulsion of the statute. Veeramala: Vanmar v. Thadıkara Vanmar?, recalls attention 
to the principle that no person can convey a better title than he has except where the 
statute provides exceptions to the rule lıke section 27 (b) of the Specific Relief Act, 
1877, and according to that provision the subsequent transferee can retain the bene- 
fit of his transfer by purchase, which prima facte he had no right to get, only after 
satisfying the two conditions specified concurrently (1) he must have paid the full 
value for which he purchased the property, and (2) he must have paid it in good faith. 
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and without notice of the prior contract, and that the burden of proofıs upon the 
subsequent purchaser to establish these conditions in order that his rights may pre- 
vail over the prior agreement of sale. 


Property Law. 


In Perumal Naicker v. Ramaswam: Kone}, ıt 1s pointed out that the question whe- 
ther when a chattel ıs attached to the earth or a building it 1s immovable property 1s 
a mixed question of law and fact to be decided ın the light of the particular facts in 
each case ; that for a chattel to beccme part of immovable property and to be 
regarded as such property ıt must become attached to the ımmovable property 
as permanently as a building or as a tree 1s attached to the earth; and that, if in 
the nature of things, the property 1s a movable property and for its beneficial use 
and enjoyment ıt is necessary to ımbed it or fix ıt on earth, though permanently, 
‘that is when it 1s in use, it should not be regarded as immovable property for that 
reason. Rajagopala Pillar v. Pakktam Ammal?, decides that a release of one’s right to 
a claim on the basis of a blending in future 1s void and inoperative as it amounts to 
a release of a spes successionis or the right to a chance of a legacy coming within the 
mischief of section 6 (a) of the Transfer of Property Act In D Nagaratnamba v 
K. Ramayya®, the Supreme Court makes ıt clear that where past cohabitation was 
the motive and not the consideration for a transfer, the transfer amounts to a gift 
and it 1s not hit by section 6 (4) of the Transfer of Property Act , but if the property 
gifted was Hindu coparcenary property the gift will fail, as a copaicener has no power 
to make a gift of his undivided ınterest ın coparcenary properties to his concubine. 
Yasodammal v Janakı Ammal*, holds that when once ıt ıs found that a material por- 
tion, particularly the tıme for payment of the price, ın an agreement of sale reduced 
to writing, has been orally varied or modified, 1t1s clear that there 1s no written agree- 
‘ment of sale containing all the terms of the agreement satisfying the requirements 
of section 53-A and to such a sale the section cannot apply. Anantha Pilla v 
Rainasabapathy Mudalar®, observes that ın view of the provisions contamed in sec- 
‘tion 54 to hold that a person who has been put ın possessicn of a property pursuant 
to an agreement to sell, in whose favour no conveyance has been executed, can 
“establish his title on the basisof that agreement to sell itself, 1s to fly ın the face of the 
“provisions contained ın section 54 and 1s to render the same clearly nugatory, and 
hence such person cannot pray for a declaration of his title based upon section 53-A. 
Ramachandra Naidu v Hassına B:8, states that ıt 1s a settled proposition that ıf a mort- 
gage deed contains a pesonal covenant to pay there is a right of sale, and hence ın 
the case of a usufructuary mortgage where the mortgagor also binds himself perso- 
nally to pay the mortgage money, though it 1s an anomalous mortgage the mort- 
‘gagee will be entitled to a decree for sale. Chief Controlling Revenue Authority v. 
Messrs. Pioneer Spinners Lid ”, pots out the a mortgage by deposit of title deeds 
does not require any writing in law , that besides the deed containing the terms as 
to the loan etc , and the deposit what 1s required 1s an intention that the deed shall 
be security for the debt , and that the existence of such intention ıs a matter for 
‘inference from the facts Govtndasamt Pillar v. Srinivasa Chettar®, states that where 
the lands were agricultural lands and the leases were agricultural leases the provi- 
sions of the Transfer of Property Act as such will not apply In Calcutta Credit 
Corporation Lid. v. Happy Homes Lid.9, the Supreme Court makes it clear that a tenancy 
being founded on contract ıt 1s always open to the parties thereto to agree that the 
tenancy shall be determined otherwise than by notice served ın the manner provided 
by section 106 or by a notice of a duration shorter than the period provided by the 
Transfer of Property Act ; that section 113 contemplates waiver of the notice by 
any act on the part of the person giving ıt, 1f such an act shows the intention to treat 

the lease as subsisting and the other party gives his consent , that once a notice 1s 
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served determining the tenancy or showing an intention to quit on the expuy of the 
period of the notice the tenancy 1s at an end, unless with the consent of the other party 
to whom the notice 1s given the tenancy 1s agreed to be treated as subsisting ; and 
that in order to determine a tenancy under the Transfer of Property Act at the 
instance of a tenant it 1snotnecessary that there must be actual delivery of posses- 
sion before the tenancy is effectively determined. 


Lanp TENURES AND TENANCY LEGISLATION, 


In Perumal Chettiar v. Estates Abolition Tribunal}, it is held that merely because a 
devasthanam 1s described zs ekabogam mirasdar ın some of the muchilikas executed 
by the ryots ıt cannot be said that ıt possesses the kudivaram interest also, that a 
mere recital in a document that a person was ekabogam mirasdar would not neces- 
sarily show that he had the entire kudivaram interest in the village at the time of the 
shrotriem grant ; that the tenants under the mirasitenure enjoy the nght of cultivat- 
ing the soil by prescription, and their ancestors having done so far generations they 
cannot be evicted from the lands at the will of the mirasdar; that as the tenants 
continued to occupy the lands unınterruptediy they became the legal proprietors, 
and according to the practice of the country, they became the owners by length of 
occupancy and retained possession of the lands and enjoyed the produce ; that 
obtaming patta in the sole name of the devasthanam would not be itself determine 
the character of the tenure, and that in view of the complexity of the mırasi rights, 
in view of the doubtful rights of the mırasdar and the tenants, ın view of the libera- 
lised legislation conferrmg benefits on the occupants of the soil, and in view of the 
continuous and uninterrupted possession by the tenants of the land the mirasi tenure 
has to be interpreted according to the present day needs of the society In Chidam- 
baram Chettiar v. Santhanaramaswami Odayar ?, the Supreme Court makes it clear that 
the use of the word iruvaram ın a documentis not decisive of the question whether the 
land is private land or not that under section 3 (10), Estates Land Act, private 
land comprises two categories, namely, privatelands technically so called and lands 
deemed to be private lands ; that the former must be the domain or hemefarm land 
of the landholder as understood ın Jaw ; that the mere fact that particularlands are 
described in popular parlance as pannai, khas, kambattam or sır 1s not decisive of the 
question unless they partake of the characteristics of domain or homefarm land , that 
the correct test to ascertain whether a land ıs domain or homefarm ıs whether it is 
fand which a zamindar has cultrvated himself and intends to retam as resumable 
for cultivation by himself even if from tıme to time he demisesit for a season; that 
the sub-clause (b) (1) of the definition is tended to cover those lands which come 
obviously within what would be recognised as the domain or homefarm lands, 7 ¢ , 
lands appurtenant to the landholder’s residence and kept for his enjoyment and 
use ; that the other clauses in the definition deal with lands which would not neces- 
sarily be regarded as homefarm lands in the ordinary usage of the term ; that the 
definition read as a whole indicates clearly that the ordinary test for private land 
is the test of retention by the landholder of he lands for his personal use and cultiva- 
tion by him and under his personal supervision ; that such lands may be let on 
short leases for the convenience of the landholder without losıng their distinctive 
character ; but it 1s not the intention or the scheme of the Act to treat as private 
those lands with reference to which the only peculiarity is the fact that the landlord 
owns both the varams ın the lands and has been Jetting them out on short term leases. 
Md. Mustafa Marakayar v. Udayanachı Ammal?, states that the provisions of the Madras 
Estates (Abolition and Conversion into Ryotwarı) Act relating to grant of ryotwari 
patta show that once the character of the land 1s determined patta should perforce 
issue, and the person ın possession of lands for which he 1s entitled to a ryotwari 
patta will get patta not as a matter of grace but as of right ; that, in effect, both 
possession and title of a person entitled to a ryotwarı patta are saved from the effect 
of the notification under section 3 (b) of the Act and the ownership in such lands 
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continues ın the guondam landholder notwithstanding the notification and the fact 
that ıt 1s subject to determination of the character of the land for which he will be 
entitled to a ryotwa11 patta ; and that the only change brought about ıs not to the 
ownership but to the tenure of the land for which ryotwari patta is granted, ın that 
before the notification such land was subject to payment of peshkush, whereas, after 
the notification, 1ts character as private or ryoti land ıs destroyed and ıt will be held 
after the determination of 1ts character and grant of ryotwari patta as ryotwarı land. 
subject to payment of assessment as finally settled under section 22. Subbaraju v. 
Balanarasımhaıyal, holds that where an application under section 15 read with sec- 
tions 13 and 14 for the grant of a ryotwari patta to the private lands of a landholder 
1s made ıt cannot be rejected merely on the giound that the lands ın question were 
leased out to ryots ever since their purchase and there was no evidence of personal 
cultivation by the landholder or his predecessors-in-title at any tıme, that personal 
cultivation by the landholder is only one of the modes of proof ın such cases ; and. 
that even without such evidence of personal cultivation, if the landholder makes. 
out the ingredients required under section 12 (a) of the Act read with section 3 (10): 
(6) of the Estates Land Act, ıt would be sufficient to discharge the onus of prcof. 
Perumal Chettiar v. Estates Abolition Tribunal, points out that, even m an mam estate, 
a landholder can own private lands, and hence, the fact, that a village has been 
declared an inam estate under the Estates Abolition Act and that the declaration 
has become final, will not preclude the landholder from applying for a ryotwari 
patta under section 15 asserting that the lands are his private lands. Ramaswamy: 
Chettiar v Assistant Engineer, Highways*, states that under section 18 (6) if any ques- 
tion arises whether any building ol land falls or does not fall within the scope of sub- 
sections (1), (2), (3), (4) or (5) ıt shall be referred to Government whose decision 
shall be final and not liable to be questioned ın a Court of law ; that, under the 
subsequent 1ules, the power to decide the question has been delegated by the Govern- 
ment to the Board of Revenue; and hence if ıt 1s established that a disputed land 1s 
an essential part of the applicant’s building constituting its frontage and could never 
form part of the street poramboke he will be entitled under section 18 (6) to get relief 
by an application to the Board of Revenue. Ammasaı Goundar v Ravala Gounder+,, 
makes it clear that the protection against eviction which a tenant has under the 
provisions of the Madras Cultivating Tenants Protection Act is only against the 
landl ord and not against any other person ; that,ıfın a sut for ejec tment, the defen- 
dantepleads that the plaintiff 1s not his landlord there 1s no scope for the defendant 
contfinding that he is entitled to any protection under the Act; that before the Court 
can find a person to be a cultivating tenant ıt must necessarılyıfind him to be a culti- 
vating tenant as defined ın the Act, and one of the essential ingredients of the defini— 
tion 1s that the person who so claims must be carrying on personal cultivation; that 
before a civil Court can transfer a proceeding to a Revenue Divisional Officer under 
section 6-A ıt must be found that there conditions are fulfilled (1) the defendant. 
must be a cultivating tenant, (4) he must be entitled to the benefits of the Act, 
and (iii) he must on transfer of the proceeding from the Cıvıl Court to the Revenue 
Divisional Officer be in a position to obtain one or the other of the statutory reliefs 
provided in his favour under the Act ; and that the jurisdiction of the Civil Court 
to transfer a suit ıs dependent on its finding on these three conditions and 1f any one 
of these conditions 1s not fulfilled the Cıvıl Court does not lose 1ts jurisdiction and ıt 
cannot transfer the suit to the Revenue Divisional Officer Thangayya Vannıar v. 
Ramaswamı', expresses the view that as the Civil Court finds that the tenant 1s a 
cultivating tenant coming within the scope of the Cultıvatıng Tenants Protection. 
Act and also eligible to apply for and obtain one or more of the benefits provided ın. 
his favour by the Act the requirements of the expression “ a cultivating tenant enti- 
tled to the benefits of this Act ” ın section 6-A would be satisfied ; that ıt 1s not a 
condition precedent to the exercise of the power of transfer that the Civil Court must 
actually conduct an enquiry and determme the very point or issue required to be 
Sy 
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determined by the Revenue Divisional Officer ; and consequently the expression 
“entitled to the benefits of this Act” has reference to the eligibility of the tenant to 
«come within the scope of the Act and claim one or more benefits and has no reference 
to the particular set of circumstances and facts which had been urged by the landlord 
as taking away the protection available to the tenant from eviction Muthah 
Nattar v. Ibrahım Rowther1, decides that ifthe right ofa third party in possession of the 
«concerned land 1s a derivative right essentially defeasıble and solely depending upon 
the right of the landlord from whom he obtained possession and if the ground of 
eviction 1s sufficient to annul the night of the landlord ıt cannot be said that the third 
“party in possession should be made a party to the proceeding by the dispossessed 
tenant. Lengappa Gounder v. Palaniswam: Gounder?, decides that to make local 
‘inspection under the Madras Cultivating Tenants (Payment of Fan Rent) Act and 
Rules (1956), rule 8, in hearing an application under the Act, the Rent Court shall 
have power also to depute any Officer of the Revenue Department not lower in 
rank than a Revenue Inspector to make local inquiry and inspection and to collect 
zelevant data, and this in substance amounts to a power to appomt a Commissione! ; 
‘but the power could be exercised only by a Rent Court and not by a Rent Tribunal. 
Muthukumaraswamı Pılla v. Srimushnam Vedapatasalat®, expresses the view that where a 
Tandholder filed a suit for possession of certain lands in the occupation of the defen- 
«dant as his tenant under a registered lease and for ancillary reliefs such as rent or 
«damages for use and occupation on the ground that though the lands ın question 
“were inside an nam estate as defined by the Madras Inam Estates (Conversion into 
Ryotwarı) Act, 1963, they were his private lands and the defendant znéer alta con- 
tended that the lands being in an erstwhile inam estate and having been notified 
under the Act the plaıntiff could not seek possession without securmg a ryotwarı 
patta from the Tribunal constituted under that Act and that therefore the civil 
Court had no jurisdiction to entertaı the suit, the cıvıl Court was held to have 
jurisdiction in the matter and grant the reliefs payed for. 
INCOME-TAX Law. 
In Govindarajulu Chetty v. Commissioner of Income-tax*, the Supreme Court 
«expresses the view that the principle—that if the source of the obligation imposed by 
the statute to pay mterest arises because the claimant ıs kept out of his money, 
-the interest received 1s chargeable to tax as mcome—would apply if the interest 1s 
-payable under the terms of an agreeent and the Court or the arbitrator gives effects 
to the terms of the agreement, express or umplied and awards interest which has 
“been agreed to be paid , and that, where an owner of property 1s dispossessed pur- 
suant to an order for compulsory acquisition, an agreement that the acquiring 
authority will pay interest on the amount of compensation ıs implied by virtue of 
-the provisions of sections 28 and 34 of the Land Acquisition Act, and consequently, 
the interest awarded by the Court 1s taxable. In Palaniappa Chettiar v. Commissioner 
of Income-tax®, the Supreme Court holds that where the remunerat.on earned by a 
managing director ofa business was not earned as a result of the utilisation of joint 
“famıly funds ın the business and there was no detriment to the joint family assets 
or use of the joint family assets ın the business, such remuneration would not con- 
titute income of the Hindu joint family for purposes of assessment In Jabbar v 
‘Commissioner of Income-Tax®, the Supreme Court decides that payment of a sum of 
money ın respect ofa short term lease, for removal of sand lying loose from specified 
areas ofa rıver-bed, by an assessee who was carrying on the business of supplying 
lime and sand is revenue expenditure for the purpose of obtaming stock-ın-trade 
and not capital expenditure ; that the decisive factor was the object with which the 
lease was taken and the nature of payment made when obtaınıng the lease; and 
that the expenditure incurred by the assessee was not related to the acquisition of an 
asset or a right ofa permanent character. In M. M Ipoh v. Commissioner of Income- 
dax”, the Supreme Court points out that section 3 of the Income-tax Act, 1922 
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in so far as it confers power upon the Income-tax Officer to select either the associa- 
tion of persons or the members thereof for assessment to tax ın respect of the income- 
of the association does not violate Article 14 of the Constitution; that the procedure 
for assessment 1s the same whether the income 1s assessed ın the hands of the associa- 
tion or whether the share of each member of the association 1s assessed separately ; 
and that no question of application of a more drastic procedure or deprivat.on of 
valuable rights of appeal and revision by the adoption of one of two alternative pro- 
cedures arises In Commissioner of Income Tax v. Messrs Motors & General Stores Ltd 1, 
the Supreme Court makes it clear that the transaction of the transfer of buildings. 
and machinery by an assessee ın lieu of shares, where the value of the shares realised. 
by the transaction exceeded the written down value by Rs 43,568, 1s not one of sale 
which would attract the application of section 10 (2) (vu) second proviso, ahd that 
in the absence of any suggestion of bad faith or fraud the true principle 1s that the 
taxing statute has to be applied ın accordance with the legal rights of the parties to 
the transaction as embodied in the document, and the doctrine that in revenue cases: 
the ‘ substance of the matter ” may be distinguished from the strict legal position 
is erroneous In Sundaram & Co v Commissioner of Income-tax®, the Supreme Court 
lays down that the term “rate ” ıs not used ın section 34 (1) as Meaning a fraction 
of the total income and, though by the use of the term a relation between the taxable 
income and the tax is intended, the relation need not be of the nature ofa proportion. 
or fraction; that the term ıs used ın the sense of a standard or measure, and provided. 
the tax is computable by the application ofa prescribed standard, though ıt may not 
be directly related to taxable ımccme, ıt may be called tax computed at a certain. 
rate; that where the question of law arising out of the order of the Income-tax. 
Tribunal was the validity of the initiaticn of proceedings under section 34 (1) (6). 
questions of reassessment on the ground that income had been the subject of excessive 
relief or ınccme had been assessed at tco low a rate would be only different aspects 
of the same question, and the High Court can deal with an aspect of the question of 
law though ıt was not argued before the Tribunal In Banp Bhagwandas v. Gommis- 
stoner of Income-tax*, the Supreme Court states that the expressions “ finding ” and 
“ direction” ın the second proviso to section 34 (3) meant respectively a finding 
necessary for giving relef ın respect of the assessment for the year ın question and a 
direction which the appellate or revisional authority, as the case may be, was 
empowered to give under the sections mentioned in the proviso, that a “ finding” 
therefore, could only be that which was necessary for the disposal of an appeal ın 
respect ofan assessment ofa particular year; that the second proviso to section 34 (3) 
did not save the tıme limit prescribed under section 34 (1) ın respect of an escaped 
assessment ofa year other than that which was the subject-matter of the appeal or 
revision as the case may be, that section 66 (1) only requires that the question of law 
which 1s referred to the High Court and which the High Court ıs to decide must be 
the question which was ın issue before the Tribunal; that where the question itself” 
1s ın issue there 1s no further limitation imposed by the section that the reference 
should be limited to those aspects of the question which had been urged before the 
Tribunal, and that where the question raised in the reference was whether the assess- 
ment made was saved from the bar of limitation under section 34 (3) second proviso, 
the applicability of the Amendment Act I of 1959 would be only one aspect of 
the question, and though the same was not raised by the Revenue before the Tribunal 
or the High Court, ıt could be allowed to be raised before the Supreme Court as 
a new contention In Income-tax Officer, Tutuorin v. Devinatha Nadar*, the Supreme 
Court expresses the view that there 1s nothing ın section 35 (5) to show that the 
“ completed assessment ” of a partner ın a firm must take place after that provision. 
was brought on the statute book; that what 1s to take place to give rise to the power 
of rectification 1s the finding on the assessment or reassessment of the firm etc , that 
section 35 (5) becomes operative as soon as ıt 1s found on the assessment or reassess- 
ment of the firm or on any reduction or enhancement made in the mcome of the firm. 
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that the share of the partner in the profit or loss of the firm had not been included ux. 
the assessment of the partner, or 1f included, it was not correct; that the completion 

of the assessment of the partner as an individual need not happen after ist Apu, 

1952 and may have preceded that date, and that such completion does not control 
the operation of the sub-section T.S Bahahv T. S. Rangachart}, lays down that 

though section 177, Indian Penal Code, and section 52 of the Income-tax Act, 1922, 

appear to be substantially the same the object and purpose of the two enactments 
being different and the offence under the former provision bemg wider than that 

under the latter ıt could not have been intended by the later enactment to repeal’ 
the earlier provision; that though section 297 (1) of the Income-tax Act, 1961,. 
repealed expressly the provision ın the Act of 1922, under section 297 (2) the matters 

referred to in clause (2) (a) to (m) have been saved notwithstanding the repeal; that 

the provisions of section 297 of the Act of 1961 do not take away the right of institu- 

ting prosecution under section 52 of the Act of 1922, that “ proceedings for the assess- 
ment” referred to under section 297 (2) (a) will include prosecution also; that 

offences during the continuance of a statute can be prosecuted and punıshed even 

after its repeal where the repealing Act had not obliterated the offences committed 
when the earlier Act was in force, that the prosecution under section 52 of the 1922 

Act is not taken away by the repealing Act and hence is competent, that the Inspect- 
ing Assistant Commussicner would be the person competent to institute the prosecu-- 
tion under section 52 and if the prosecution is launched under the old Act which was 
ın force at the time of repeal, the entire procedure under that Act alone should be- 
followed; and that section 292 (2) (a) of the Act of 1961 1s not violative of Article 14. 
of the Constitution 

Hinpu Law 


In Sawan Ram v Kalawantı?, the Supreme Court points out that adoption as 
envisaged in section 5 (1) of the Hindu Adoptions and Maintenance Act of 1956 1s 
of two kinds; (1) adoption by a Hindu, and (i) adoption to a Hindu; that the latter 
covers cases where an adoption 1s by one person while the child adopted becomes 
the adopted child of another person also, asın the case of adoption by a Hindu 
female who has been married; that by virtue of clause (c) of the proviso to section 12, 
the Act has narrowed down the rights of an adopted child as compared with the 
rights of a child born posthumously; that the restriction 1s placed on the nights of 
the adopted child whether adopted by a male Hindu or female Hindu, and that 
this restriction on the rights of the adopted child cannot lead to any mference that 
the child adopted by a widow will not be deemed te be the adopted child of her 
deceased husband. Rajagopal Pillar v Pakkıam Ammal3, holds that the marriage 
state being the chief foundation on which the superstructure of society rests presump- 
tion of marrıage arising from cohabitation of a man and a woman for a long trme 1sa 
very strong one, that this presumption of law 1s not to be repelled on a mere balance 
of probabilities; that the weight of the presumption 1s strengthened when it is proved 
that the party whose marriage is questioned distinctly intended to marry and went 
through a form of marriage with that intention and the parties subsequently lived 
together as man and wife and were regarded as such among those who knew them; 
that the presumption 1s not only with regard to the factum of marriage but also with 
regard to the performance of the requisite ceremonies to constitute a valid marrıage, 
that when once it 1s proved that the marriage was performed, the presumption 
arises that ıt ıs valid ın law, that a blending by the father m a Hindu jomt family 
of his self-acquisition only means that the father has abandoned his separate rights 
ın favour of all the coparceners who constituted the jomt family; that Hindu law 
does not permit a blending confining ıt in favour of some only of the coparceners 
and blending can be only in favour of the entire body of coparceners; that a release 
or renunciation by a coparcener, though ın form ıt 1s in favour of one of the copar- 
ceners, should be regarded as a renunciation ın favour of the entire body on, the 
ieasonıng that the legal effect of renunciation 1s extimcticn and reduction of the: 
Ganenn S 
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number of members to whom shares will have to be allotted if and when a division 
takes place; and that the renunciation by a copaıcener cf his interest ın the joint 
family properties makes him a divided membe: from the rest, on the prmerple that 
when a person ıs a member of a joint family he ıs jcint ın estate, mess and worship 
with the rest of the members of the joint family and when he 1enounces his interest 
there is thereafter no jointness ın estate between hımselfcn the one hand and the 
other members of the family on the other In Palaniappa Chethiar v Commissioner of 
Income-tax!, the Supreme Court holds that where a joint family had centrol only of 
go out of 300 shares ın a business, the shares having been purchased ın the course 
of business and not for the purpose of qualificaticn cf the kartka to beccme a directer, 
and they had been purchased eight years before the kartha was appoimted as the 
managing director of the business, there was no 1eal connection between the invest- 
ment of the joint family funds ın the purchase of shares and the appointment of the 
kartha as the managing director and the remuneration earned by him in that capacity 
would not constitute income appertaining to the Hindu jomt family Loganathan v 
Ponnuswamı Naicker®, stresses that under the Hındu Law the son 1s under a pious 
obligation to discharge his father’s debtsout of his ancestral property even 1f he had 
not been benefited by the debts provided they were not avyavaharika, the son gets 
exonerated from the obligaticn only if the debt was one tamted with ımimoralıty 
or illegality, the duty cast on the son bemg religious and moral the hability of the 
son for the debt must be examined with reference to its character when the debt 
was first incurred; and if at the mception there was nothing illegal or repugnant to 
‘good morals the subsequent dishonesty of the father ın not discharging his obligation 
will not absolve the son from his liability for the debt Stnnaray Pillai v Ramayee 
Ammal3, states that ıt ıs well-established that the principle ofjomt tenancy 1s unknown 
to Hindu law except in the case of joint proper ty ofa Hindu undivided family gover- 
ned by the Mitakshara law,which under that law passes by survıvorshıp,but that dces 
not mean that there can neve: be a bequest to be taken by two persons jomtly, and 
that ıt all depends on the intention of the testator as could be gathered from the 
language of the mstrument and the surrounding circumstances Kumarappa 
‘Chettrar v Ramana Gounder*, lays down that when once the fatheı has been discharged 
under section 44 (1) of the Provincial Insolvency Act, section 44 (3) cannot be made 
applicable against the sons who are members of a Hindu joint family with then 
father when they are sued on the same debt; and that therefore, the order of discharge 
will put an end to the liablity of the sons ın respect of the debts due and payable 
by the father. Tiruvannamalaı Ammal v Sadasıva Mudalı 9, lays down that where in 
a suit filed by the wife of the manager of a Hindu jost family against her husband 
in his capacity as the manager, a decree for maintenance 1s passed, ıt will be bmding 
on the entire jomt family and a valid charge could be created against the joint family 
properties for the maintenance claim; the contention that the decree would not be 
‘binding on the coparceners who were not eo nomne parties to the suit or decree 1s 
untenable, such a charge 1s not defeated by any subsequent partition effected among 
the members of the family, and ıt cannot be contended that by virtue of the fact that 
the members are seeking a partition of their shares from that of the manager, the 
mamtenance decree could not thereafter operate against thew shares and that the 
operation of the charge must be restricted only to the share of the manager of the- 
jot family. 3 


[To be continued.] 
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LAW OF EVIDENCE. 


1 

Kandaswami, In re}, expresses the view that the prosecution must establish an 
offence by independent evidence and if once the offence 1s established a confession 
can be taken into consideration to find out as to who the offender is; but the prose- 
cution cannot depend on the confession alone to prove the offence. Nafesan, İn re, 
points out that if the first information given to a Police Officer amounts to a con- 
fession, 1f any incrımınatıng fact mentioned therein has got a bearıng either directly 
or indirectly with the confession, such fact, even though it may be an admission, 
will be madmıssıble, 1f, on the other hand, the first information does not amount to 
a confession any admission made therem can be proved under section 21 of the 
Evidence Act. In K V Subbaraju v G. Subbaraju®, the Supreme Court holds that 
though section 32 (5), 1f construed literally, would make ıt possible to contend that 
a statement regarding the age of a person 1s not one relatmg to the existence of any 
relationship by blood, marriage, or adoption such a literal construction 1s not a pro- 
per one and a statement as regards ageis tantamount toa statement as to the exıs- 
tence of relationship Kamalambal v Srimvasa Odayar4, decides that where the 
plaintiff in his evidence had stated that his mother gave him the names ın the pedi- 
gree and relationship for performing the ceremony, the alleged statement of the 
mother may come within the scope of section 32 (5) ıfıt was proved independently 
of the plamtzff’s evidence that the plaintiff’s mother had made such a statement but 
not on the evidence of the plaintiff as such Narasimhan v Narayana Chettar®, 
points out that the handwriting expert is after all a witness ofa particular party, 
and a party cannot be compelled to choose a witness according to the dictation of 
the opposite party; that the practice of sending original documents to the expert 1s 
a highly objectionable and bad procedure; and that the proper procedure would be 
only to permit the expert to inspect the document ın the Court premises itself in the 
presence of some responsible officer of the Court and also, 1f necessary to pemit the 
expert to have photographic copies of documents ın the presence of a responsible 
officer of the Comt In K V Subbarauv C Subbaraju®, the Supreme Court makes 
ıt clear that where the orignal will ıs in the custody of one of the parties and 1s 
suppressed by hım a certified copy of it produced from proper custody by the opposite 
party would be admissible as secondary evidence unde: section 65; that if the docu- 
ment produced ıs a copy admitted under section 65 and ıt ıs produced from proper 
custody and ıs over 30 years old, only the signature authenticating the copy can be 
presumed to be genuine; that ın sucha case, the Court cannot, relying on section go, 
draw the presumption of due execution of the original document, since the 
presumption under section go arises only m respect of the production of 
original documents; and that where only a copy of a will ıs produced 
and not the original, the Court (cannot draw the presumption that the 
will, beng more than go years old, was duly executed and attested by the 
persons by whom it was purported to have been executed and attested, 
but the effect of a secondary copy of the will rightly admıtted as secondary evidence 
would be as if the contents of the will were before the Court and the Court could 
proceed to construe those contents. Ponnumuthu v. Krishnan Nadar®, states that in 
regard to public records which are maintained with regularity, in the ordinary course 
of routine) they should be presumed to show official acts regularly and correctly 
performed until the contrary ıs proved. Srinivasan v. Prescribed Judıcıal Authority”, 
holds that the benefit of the presumption under section 114, Illustration (e), cannot be 
invoked where the disqualification pleaded will have to be established. Rayendran v. 
Revenue Dıvıstonal and Land Acquisition Authority*, lays down that considering the 
context of the land acquisition proceedings which preceded immediately before and 
the name of the addressee as the Revenue Divisional Officer noted on the two covers 
posted on the same date (but within six weeks’ tıme from the date of the notice of 
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the award as required) in respect of which a certificate of posting had been obtained, 
the inference can be drawn that the letters had reference to the awards passed on 
the same date ın the two cases concerned, and that what he had posted under the 
certificate of posting was the originals of the application for Reference under section 
18, Land Acquisition Act, a copy of which he sent subsequently by registered post; 
and that the petitioner 1s entitled to the presumption that ın normal course of things 
the applications must have reached their destination through post, namely, the 
Revenue Divisional Officer. Ramaswami Chettiar v. Mahadevani, makes ıt clear that 
in respect of privileged documents the privilege can be claimed only by the public 
servant concerned under section 124, and it 1s not open to private parties to claim 
privilege. 


LIMITATION. 


In Venkataramana Iyengar Dharmasthapanam v. Rangaswami Naidu®, it is held that 
the fact that the plaintiff had earlier filed a suit for the same relief and got a decree 
which was later on set aside would help him to claim that ın any event the period 
between the date on which he obtained the decree in the earlier suit and the date 
on which ıt was set aside could be excluded ın calculating the new period of lımıta- 
tion. Trustees of the Port of Madras v. Mettur Chemical and Industries Ltd 3 points out 
that a particular section can be considered to be expressly excluded only if there are 
specific words to the effect excluding the applicability of the section, that the langu- 
age and meaning of the words “ expressly excluded ” ın section 15 (2) of the Lımıta- 
tion Act cannot be whittled down, and however imperative the time limit under 
section 110 of the Madras Port Trust Act may beit is only inferentially or by ımplı- 
cation that section 15 (2) of the Limitation Act may be said to be excluded and 
an outer limit fixed and that section 110 of the Port Trust Act provides for a period 
of limitation different from that indicated under the Limitation Act; and ıt will be 
open to the plaintiffs in the absence of express esclusion of the applicability ofsection 
15 (2) of the Limitation Act to rely upon the provisions of the latter section ın com- 
puting the period. Vellayya Gounder v. Venkatesa Chettiar 4, decides that ın the absence 
of anything to show that the acknowledging partner had authority to acknowledge 
on behalf of the silent partner also the mere fact that one partner purported to sign 
on behalf of the other partner also would not save limitation ın respect of a claim as 
against the other partner Syed Ibrahim v Jalmaö, makes ıt clear that the expression 
“ to institute” has got a definite connotation ın law, that in relation to any proceed- 
ing there can be only one institution and that ıs when the machinery 1s set ın motion 
and proceedings are instituted or mitiated; and that 1s why section 21 (1) of the 
Lamitation Act 1963, provides that the suit will be deemed to have been instituted 
on the date when the legal representatives had been made parties to the suit. 
Ramaswamı Naicker v Ganapathiammal®, states that where properties are vested ın a 
person absolutely for certain specific purposes and for the discharge of particular 
obligations and not merely by virtue of his office he becomes an express trustee and 
a suit to enforce the obligations falls under section 10 and 1s not goyerned by Article 
123. State of Madras v. T. Raman", holds that any person who claims to be the 
owner of the property will be entitled to file a suit for recovery of the same from any- 
body else who may be found to be in possession thereof without the authority of 
law or sanction of the law and such a suit cannot be said to be a suit for compen- 
sation for wrongful act committed by any person; and that when a suit is one for 
the recovery of movable property zn specie or in the alternative for its value, neither 
Article 2 nor Article 29 of the Limitation Act of 1908 can have any application and 
the only Article which will apply to such a sut is Article 49 Narayana Cheitiar v, 
Rangaswamy Nardu®, lays down that ifthe mortgage money had fallen due for redemp- 
tion at the end of a certain period, equally for the recovery of the money on the 
personal covenant ıt should, ın the circumstances, be held to have fallen due at the 
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same time Veeraswamt Mandu: v Manuka Mudalıar!, decides that where property 
belonging to the plaintiff and his brother had been usufructuarıly mortgaged and 
a cıedıto of the plaintiff’s brother in execution of a decree against hım purchased 
the entire property ın Court auction subject to the usufructuary mortgage, redeemed 
the mortgage and entered on possession and thereafter sold the property and the 
transferee was in possession for over 20 years following such sale to the knowledge 
of the plamtiff, a suit for redemption by the plaintiff would be barred under Article 
134, and even if Article 144 applied the action would still be barred. 


Crvi, PROCEDURE CODE. 


In Govindaswami Pilla: v Srinivasa Cheitiar®, it is pointed out that the question 
of jurisdiction is really a matter between a party and a Court and not a matter bet- 
ween the parties to the suit; that whether a particular party raises the question rege rd- 
ing the want of jurisdiction of a Court or not, it 1s the duty of the Court to take note 
of the statutory provisions conferring jurisdiction on 1t or taking away jurisdiction 
from ıt; and that 1f under the law the Court has no jurisdiction no amount of consent, 
acquiescence or assertion on the part of any of the parties can confer jurisdicticn on 
ıt. Samba Nataraja v Kalyana Sabesa?, holds that when a plea ıs put forward that 
in any matter the jurisdiction of the cıvıl Court to entertain a suit ıs barred the ques- 
tion has to be examined bearmg in mind the general presumption ın favour of juris- 
diction of the civil Court, and a person’s right to resort to a civil Court should not 
be whittled down unless ıt 1s expressly or by necessary implication barred; and that 
where on the failure of the plaintiff, a Podu Deekshıdar, of Srı Sabanayakar Temple to 
keep a newly introduced temple watch-turn he was fined, and on failure to pay the 
fine, his right as Podu Deekshidar was auctioned away and sold to another Podu 
Deekshıdar, a suit by him for a declaration of his rights and for ınjunctıon 1s ccmpetent 
and 1s not barred by section 49 read with section 93 of the Macras Hindu Religious 
and Charitable Endowments Act. Messrs Isherdas Sahm & Sons v. Rajeswara Rao‘, 
decides that a party aggrieved by a decision of the Commussioner of Police refusing 
to renew a licence for running a Cinema theatre on the ground that he was not in 
lawful possession of the theatre within the meaning of Rule 13 of the Madras Cinema 
Regulation Rules has a right to file a suit in the civil Court to establish his right to 
the possession of the buildmg where the rival claimant before the Commissioner had 
denied sucha right State of Madras v T Raman“, states that an order of the 
Magistrate under section 517 of the Criminal Procedure Code directing confiscation 
of goods does not decide any question of title to the gocds as he 1s merely concerned 
with deciding the right to the ummediate possession of the gcods, and the order 
does not prevent a person claiming to be the real owner of the goods from agitating 
his title to them in a civil Court Muthukumaraswami Pillai v. Srimushnam Vedapata- 
salar®, takes the view that to oust the jurisdiction of the civil Court words of express 
import or significant expressions necessarily implymg such ouster are required, that 
when Tribunals created by statute are vested with certain functions and their 
ultumate decisions in regard to the same are not to be questioned it could only be 
said that the civil Courts ought not to entertain any ks ın regard to the same; that 
it would be a totally different thing to say that for all purposes there 1s an ouster of 
jonisdiction of civil Courts even in matters within their exclusive competence, and 
that where the suit lands formed part of an erstwhile inam estate notrfied under 
Madras Act XXVI of 1963, a suit by the landholder for possession of the lands 
in the occupation ofa tenant and for other ancillary reliefs filed after the notification 
and before obtaining a ryotwarı patta on the ground that the suit lands were the 
private lands of the landholder can be entertained by the cıvıl Court Santhana 
Gopala Chethar v. Seetharama Chettiar”, lays down that a civil suit for rendition of 
accounts against the trustees of a temple appointed by the members of a community, 
is not barred by any of the provisions of the Madras Hindu Religious and Charita- 
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ble Endowments Act, 1959, though when the applicability of the provisions of the 
Act to a temple ıs challenged, the Deputy Commussioner has jurısdıctıon to decide 
the matter under section 63 (a) of the Act, and consequently, a suit filed in a cıvıl 
Court claiming certain reliefs on the basis that the provisions of the Act do not apply 
to the suit temple would be barred by that provision. Kanthammal v. Venkatakrishna 
Reddar?, decides that where an alienation was made by two persons, and a creditor- 
decree-holder of one of them filed a clam suit against the judgment-debtor and his 
vendce—the other alı n-r not beirg a party—and the finding ir the clem suit (which 
was upheld in second appeal) was that the alienation was not true and was in fraud 
of creditors, and the other alıenor meanwhile settled his share ın the alienated pro- 
perty on his daughter-in-law, ın a subsequent suit by the defeated party ın the cla 
suit for a declaration of his title, the firding ın the claim suit will be binding on hım 
though the Court might have considered only whether transaction was fraudulent 
in character and the subsequent suit will be barred by res judicata Amaravath Ammal v. 
Peryanayagammal*, points out that the conclusivensess contemplated by section 11 of 
the Oaths Act 1s confined only to the particular proceedir g in which the oath-taking 
took place, and that while the oath taken ın the earlier litigation ‘which should be 
conclusive against the challenging party may be evidence in the subsequent proceeding 
it will not be conclusive evidence and no question of res jduscata willarise Eustace v, 
General Manager, Southern Raılway? states that where the Railway Administration 
suspended the petitioner for misconduct and started dıscıplınary proceedings against 
him which, however, were abandoned later and his services terminated under Rule 
149 of the Railway Establishment Code, Vol.1, but on the rule being struck down 
by the Supreme Court as unconstitutional in some other proceeding, the petitioner 
was reinstated and fresh departmental proceedings were initiated against him, the 
principle of res judicata cannot be applied to the facts of the case, and even assuming 
that the principle of res judicata would apply also to domestic or departmental 
enquires ıt cannot be said ın the instant case that there was any prior decision ın the 
matter. In Virudhunagar S. R Mills Lid. v. Government of Madras*, the Supreme Court 
lays down that when once a petition under Article 226 of the Constitution 1s dıs- 
missed ıt will operate as a bar to the petitioner seeking the same relief under Article 
32 before the Supreme Court and the principle of res judicata will apply to such cares 

Marudanayagam Pillai v. Venkataswami! Naidu’ expresses tre vicw that were the decree 
holder takes ın execution land included ın the decree or in excess of the decree, the 
judgment-debtor must apply under section 47, Civil Procedure Code for recovery of 
such land and a separate suit for the purpose will not le. Tirvandrum Permanent 
Fund v Md Mohideen*, pomts out that an order dispensing with the furnishmg of 
security by the respondent (applicant under Order 21, rule go) affects the rıghts 
of the parties, and the matter beng one ın relation to the execution and satisfaction 
‘of the decree falls under section 47 and an appeal under that section 1s therefore com- 
petent. Rangaswamı Nawcker v Rangammal’, holds that when the appellant claims 
to be the legal representative of the decree-holder and further claims to be entitled 
to execute the decree in that capacity, the question has necessarily to be tried under 
section 47 by the executing Court , that section 47 (2) no doubt says that the execut- 
ing Court may treat a proceeding under that section as a suit, but where the question 
is primarily one relating to execution there 1s no need to convert it mto a suit , and 
that, apart from this, there 1s no provision of law which ousts the jurisdiction of the 
executing Court under section 47, Civil Procedure Code o Sanihanagopala Chettiar v. 
Seetharama Chettar®, expresses the view that the argument that when the Commis- 
sioner of the Madras Hindu Religious and Charitable Endowments 1s functıonıng ın 
relation to matters under the Act he functions not as a public officer or as a Govern- 
ment servant but as a judicial officer and that consequently no notice to hım 15 neces- 
sary under sction 80, Cıvıl Procedur Code ıs not tenable Ammasa: Gounder v. Ravala 
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Gounder!, states th-t, where a findmgis not supported by any evidence on record, 

section 100 does not preclude mterference with ıt ın second appeal Chidambara 

Thevar v Vedayya Theva?, hold: that wh: the: on the facts found the conclusion of a 
customary 1ight could ke drawn 1s a question of fact which can well be considered 
by the High Court unfettered by the restrictions of section 100 Saradambal v. 

Arunachalam®, observes that under section 105, Civil Procedure Code, ıt 1s open to 

party not to prefer an appeal against an order which 1s appealable under the Code 
and, yet to challenge its correctness in an appeal preferred against the final decree 

where the order has affected the decision of the case, and by virtue of section 108 the 
provisions of section 105 will apply to the case of an appeal against the final order 

also State of Madras v Rama nath Rao4, lays down that the powers of the High Court 
under section 115 are mtended to subserve and not to defeat the ends of justice; that 
when substantial justice has been done by the Court be low the High Court will 
not interfere in revision notwithstanding that the reasons given by the Court below 
for the impugned order are not correct, and interference will be warranted only if 
injustice or hardship would result from failure to interfere o Bhagawathı Mudaliar v 

Subramamam®, expresses the view that errors of fact and even errors of law cannot 
be canvassed ın revision unless such errors have affected the jurisdiction of the 
Court ; still, when there 1s total absence of legal evidence for a finding by the lower 
Court ıt would amount to an exercise of jurisdiction legally or with material irre- 
gularıty justifying ınterference under section 115 of the Code Arunachalam v. 
Srimvasan®, holds that a revision petition can be entertained by the High Court 
against the order of the Rent Controller passed under section 18 (3) of the Madras 
Buildings (Lease and Rent Control) Rules, 1961, settmg aside an order dismissing 
the petition for default, and that where an order of the Rent Controller 1s non-speak- 
ing and does not state whether sufficient cause has been shown by the landlord for 
his absence and whether the Rent Controlle: was satisfied about the absence of the 
landlord when the petition was called, the order of the Rent Controller setting aside 
the dismissal is liable to be interfered with under section 115 Dhanraj v Sarojını”, 
points out that the words “ material irregularity ” ın section 115 (c) should be 
construed as committing some error of procedure ın the course of the trial which is 
material ın that ıt may have affected the ultimate decision, and that so long as the 
lower Court had jurisdiction to decide the question the mere fact that the Court 
decided the case wrongly either ın law or m fact will not in itself amount to acting 
ıllegaliy or with material wregularity Unnamalaı Acht v Umayal Ach, makes ıt 
clear that an myunction could be issued under section 151 of the Code m a suitable 
case even though the case does not fall within the terms of Order 39, rules 1 and 2 
but it would be contrary to the intention of the Legislatuie to issue an mjunction 
preventing a person from executing his decree so as to enable another to apply for 
rateable distribution under section 73 , that the issue of an mjunction should neither 
conflict with the express provisions of the Code nor go against the intentions of the 
Legislature ; and that the issue of an injunction should not affect the substantive 
rights of the party agamst whom ıt ıs issued. Firm Mahadeva Rice and Oil Mulls v. 
Chennimala 9, states that the following test may be formulated usefully as a guidance 
in the case of adding parties under Order 1, rule 10 (2) If for the adjudication of 
the ‘real controversy ° between the parties on record, the presence of a third party 
ıs necessary then he can be ımpleaded , (iz) It is umperative to note that by such 
impleading of the proposed party, all controversies arising in the suit and all issues 
arising thereunder may be finally determmed and set at rest thereby avoiding multi- 
plıcıty of suits over a subject-matter which could still be decided ın the pending suit 
itself ; (21) The proposed party has a defined, subsisting, direct and substantive 
interest in the litigation, which interest 1s either legal or equitable and which night 
ıs cognisable ın law , (iv) Meticulous care should be taken to avoid the adding ofa 
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party ifit is intended merely as a ruse to ventilate cei tain other grievances of one or 
the other of the parties on record which 1s neither necessary nor expedient to be 
considered by the Court in the pending litigation ; and (v) It should always be 
remembered that consideable prejudice would be caused to the opposite party when 
irrelevant matters are allowed to be considered by the Court by adding a new party 
whose interest has no nexus to the subject-matter ofthe suit.  Munıdandıv Selvarajan! 
points out that Order 8-A isan exception to the broad procedural principle that in 
civil litigation the plaintff ıs the dominus litis ; that Order 8-A in fact prescribes a 
special method by which a party defendant could secure relief without independently 
filmg a suit against a third party to the suit 1f he makes out a casejthat such third 
party ıs bound to ındemnıfy him in connection with the suit transaction , that if 
the party who 1s legitimately entitled to press into service Order 8-A were to be driven 
to an independent suit there ıs lıkelıhood of a conflict of decisions as well, not to 
speak of multiplicity of proceedings ; and that it is essentially to avoid such conflict 
and multiplicity that Order 8-A has been provided particularly ın a very detailed way 
in our State State of Madras v. Ramanath Rao*, pomts out that there 1s no provision 
of law precluding the Court from reconsidering a matter and passing a final decree 
for mesne profits found accrued and that Order 20, rule 12 (3) does not contemplate 
any application for the purpose. Rajangam Ayyar v. Natesa Chettiar®, makes it clear 
that there can be more than one prelımınary decree and more than one final decree ; 
that unless the plamtiff’s prayer for mesne profits had been specifically considered 
and refused ıt was open to the Courtto entertain a subsequent application for mesne 
profits, after the passing of the prelimmary decree and before the passing of the final 
decree ; that, where the prelummary decree provides for mesne profits and the final 
decree does not, it willbe open to the Court to pass another final decree after ascer- 
tamment of mesne profits; and that a suit cannot be said to have been finally disposed 
of until all the prayers ın the plaint have either been granted or specifically refused. 
M A.A. Raoof v. K G. Lakshmi Pathi4, holds that ıt ıs section 51 whach gives jurisdi- 
ction to the Court to attach and sell shares and Order 21, rule 46 only prescribes 
the mode of attachment though the provisions thereof may have to be borne in mind 
in determining the question of jurisdiction; that the prmciple underlying section 
51 (b), 1s that, if the property sought to be attached 1s within the lımıts of the jurisdic- 
tion of the Court, the Court can attach and sell the property, that ıs remforced 
by the provisions of sections 39 and 46 of the Code which provide for the transfer 
of the decree to a Court within whose limits the property sought to be attached and 
sold is situate ; that there 1s nothing in Order 21, rule 46 to contradict this result 
and under that provision also the criterion would seem to be only the residence of 
the judgment-debtor agamst whom the prohibitory order 1s to be made from trans- 
ferring the shares or receiving any dividend therefrom; that the provisions laid down 
in Order 21, rule 46 ın the case of attachment of a share are materially different from 
the provision relating to a debt ; and that, though sub-rule (1) makes a distinction 
between the three classs, namely, a debt, a share, and other movable property and 
prescribes a separate procedure for each, sub-rule (2) clubs them all together ın res- 
pect of affixture or despatch of the copy of the prohibitory order thereby indicating 
that sub-rule (2) is only an ancillary provision and that the main provision 1s sub- 
rule (1) on the question of jurisdiction Nayagammav Plantain Merchants Association”, 
decides that if sub-tenants are made parties an order of eviction would be binding 
on them of its own force and execution covld be levied under Order 21, rule 35, but 
if the sub-tenants are not made parties to the eviction application, they will not be 
parties to the order and any obstruction to delivery in execution willfallonly under 
Order 21, rule 98 ; and the rights of a sub-tenant who has not been made a party 
are sufficiently protected by the general provisions contained ın Order 21, rules 98 to 
103. Jagajotht Mudalar v Gopalaswamı Goundar®, states that where a person pur- 
chases an undivided share ın Hindu joint family property ın Court auction and gets 
symbolical delivery, such possession interrupts the adverse possession of the party by 
— 





1. (1968)2MLJ 12 4 (1968)2MLIJ 634 
2. (1968)2 MLJ. 164 5 (1968)1MLJ 386, 
3. (1968) 2 M.L.J. 282, 6. (1968) 2 M.L.J. 303, 


1} MARCH OF LAW. 2) 


the other party. In S. Ramachandra Rao v M. Kutumba Raot, the Supreme Court 
makes ıt clear thatıfat the tıme an application under Order 21, rule 89 1s made by 
the judgment-debtor the decree has been satisfied or adjusted, the deposit of any 
money for payment to the decree-holder 1s not called for, but where the decree-holder 
has only agreed to stay his hands ın case any satisfactory provision 1s made for pay- 
ment of his dues there 1s no adjustment of the decree which could be recorded under 
Order 21, rule 2 and the decree 1s kept alive and ıt cannot be said that the judg- 
ment-debtor ıs absolved from the obligation to deposit the money under Order 21, 
rule 89 (b) Oo Saradambal v Arunachalam?, holds that Order 21, rule go applies 
to every case where an immovable property has been sold, whether ın execution ofa 
mortgage decree or any other decree and the language does not warrant any distinc- 
tion bemg made between the sale of mmovable property ın execution of a mortgage 
decree and that in execution of any other decree. Permanent Fund v Md Mohideen?, 
states that an order directing the respondent (applicant under Order 21, rule go) 
to furnish security 1s an order prejudicial to him and cannot be passed without giving 
hım an opportunity to show cause prior to the passing of the orde: ; and that under 
Order 21, rule 92 read with Order 43, rule 1 (f) an appeal lies cnly against an order 
setting aside a sale or confirming a sale after disallowing an application to set aside 
the sale. Minor Sıvaraman v. Shanmughasundara Mudalar*, expresses the view that 
there 1s nothing m Order 21, rule 103 to show that ıt requires an unsuccessful party 
to establish his right within a year, that it only regunes an unsuccessful party to file 
a suit within a year to establish the right claimed, and that it would be adding to 
the rule to state that the summary order would be conclusive subject to the result 
ofa pending suit only ifa decision ofa competent Court in a pending suit 1s obtained 
within one year. S. C. Karayalar v. V. Karayalar®, points out that in the appointment 
ofa guardian or a next friend to a person, the Court has to judicially enquire whether 
it ismecesary in the interests of justice, and the Court cannot dispense with the judicial 
enquiry contemplated under Order 32, rule 15,and that consent cannot vest juris- 
diction in the Court to dislodge or divest the night of a litigant to conduct his suit 
by superimposing a guardian or next friend Lakshminarayana v. Premier Bank of 
India®, holds that the combined effect of rules5, 6 and 7 of Order 33 1s that if the 
Court 1s satisfied ın the first instance that an application ın forma pauperis ıs m proper 
form and ıs duly presented, ıt can, ıfıt thınks fit, examine the applicant on the merits 
of his claim and his property ; that at that stage, the opposite party has no locus 
standı ; and that if the Court sees no reason to reject the application on a prima facie 
perusal of ıt, then it has to give notice to the other parties, fix a date for receiving 
such evidence as the applicant may adduce to prove that his application 1s not subject 
to any of the prohibitions mentioned ın rule 5 and at this stage the opposite party 1s 
entitled to let in rebuttıng evidence to the contrary. Subramanian v. Kalıammal”, 
lays down that before an appellate Court can remand a matter for fresh disposal to 
the lower Court under Order 41, rule 23, first ıt must come to a conclusion that the 
decision of the trial Court is lable to be reversed or set aside and ın the absence of 
such a conclusion, a power of remand is not available to an appellate Court ; and 
the the words “‘in the mterests of justice” do not widen the power of the appellate 
Court to remand a suit in the sense that irrespective of the fact whether it comes to 
the conclusion that the judgment and decree of the trial Court are liable to be rever- 
sed or not if the appellate Court 1s of opinion that the interests of justice require 
that there should be a fresh trial ıt can remand the suit for fresh disposal Kanm v. 
Viswanatha Chetitar9, decides that a Court which entertams an application for leave 
to appeal ın forma pauperts under Order 44, rule 1 andissues a notice to the cpposite 
party without rejecting ıt under Order 44, rule 1 (2), cannot after hearmg the 
opposite party rescind its order to entertam the application on the ground that at 
that stage ıt 1s of the opinion that it ought to be rejected because the decree appealed 
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from 1s not contrary to law or to some usage having the force of law or 1s otherwise 
erroneous or unjust. 


PENAL Cove. 


In In 1e Walcott}, ıt 1s held that ‘ legal right,’ m ils stuet sense, 1s an assertable 
claum, and ın its wider sense, an advantage or benefit conferred upon a person by a 
rule of law, that a legal right may be recognısed but may not be enforceable, that 
ıt ıs really a capacity of asserting a secured interest rather than a claim that could 
be asserted in the Courts, that a legal right ıs one which is either enforceable or 
recognised; and that a passport creates a legal right as mentioned ın section 30, 
Penal Code, and ıs, therefore, a valuable security. Lakshmiammal v. Samtappa 
Gounde ?, expresses the view that under section 146 the gravamen of the offence 1s 
the use of force or violence, that violence 1s not restricted to force used against person 
only but extends also to force against manimate objects, that where five or more 
persons with the common object of causing mischief to water pipes belonging to 
another causes violence to them by breaking them, they will be guilty ofrioting under 
section 146, thatıf, ın so doing, they are also armed with weapons like knıfe, hammer, 
crowbar and spades they would undoubtedly be guilty of the offence of riotmg with 
deadly weapons under section 148, and that the test 1s not the purpose for which 
they were carried but the nature of the weapons whichissuch thatifusedas weapons 
of offence they are lıkely to cause death. Gnanamuthu, In re4, expresses the view 
that ın regard to an offence under section 147 even though 22 persons were charged 
before the Trial Court and 19 of them were acquitted 1t was open to the Trial Court 
and the lower Appellate Court to find that not merely those 22 persons but a number 
of other persons were also mvolved ın the commission of the offence which the accused 
before the Court were charged with, and if ıt had been so found, the fact that 19 
persons had been acquitted and only three had been convicted would not mean that 
there ıs any legal objection to such a conviction. Chelpark Co Ltd. v Commissioner 
of Policet, states that whether the act of remamıng after the working hours ın the 
factory by striking workmen willamount to crummal trespass as defined ın section 441 
will depend upon the fact whether they had the intention to commit an offence, or 
to intimidate, msult, or annoy the employer thereby, and that where the striking 
workmen not only refused to receive the order of interum mjunction granted by the 
Court restramıng them from collecting themselves ın the factory premises after the 
working hours, preventing the employer from closmg the premuses, obstructing the 
female employees from leaving the premises, ındulgıng ın insulting the members of 
the staff, and ıntımıdatıng non-striking workmen including women by usıng provo- 
catıve language likely to lead to breach of peace, every act done by them was lable 
to fall within the mischief of section 441. D H Walcott, In ret, points out that to 
constitute the offence of forgery the concerned document or a part of 1t must be 
false in fact, that 1t must have been made dishonestly or fraudulently withm the 
meaning of the words as used m section 464 and it must have been made with one of 
the intents specified under section 463; that the word ‘ fraud’ must be understood 
ın its general and popular sense; and that ıt involves the element of deceit and injury 
caused or likely to be caused to the person deceived or some one else ın consequence 
of the deception. Pothilngam Pilla v. Nagore Meeran Rowther®, lays down that the 
term “ trade mark ” as used in the Penal Code ıs not known to Englısh law, that 
the Penal Code distinguishes a trade mark from a property mark, that the former 
denotes the manufacture or quality of the goods to which ıt ıs attached while the 
latter denotes the propiictor of them, and that where the respondent complamed 
only of infimgement of his property mark by reason of the conduct of the petitioners 
ım tryıng to pass off their goods as his goods by adopting the property mark of the 
respondent the contention that the Sub-Magistrate has no jurisdiction to entertam 
the complaints under sections 482 and 486 relating to infrmgement of property 
marks cannot be accepted Chelliahv Rayeswari®, holds that describing a woman 
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that she has paramours wherever she goes 1s scandalous and will bring down the 
reputation of the woman concerned to a considerable extent ın the eyes of the public 
and ıs fer se defamatory, and that once the petitioner admutted that he was responsible 
for the defamatory statement ıt ıs for hım to discharge the burden while claiming 
the benefit of Exception g to section 499 that he made the allegation in good faith. 


CRIMINAL PROCEDURE CODE. 


In Paramasıvam Chettiar vw. State!, it ıs made clear that, under section 10 (1) 
Crimmal Procedure Code, the State Government can appomt a Magistrate of the 
First Class who will be called the District Magistrate; that, under section 10 (2), 
the State Government may confer all or any of the powers under the Code exercisable 
by the District Magistrate of the district by virtue of his appomtment under section 
10 (1), that the expression “ all the powers under the Code ” will mean the powers 
conferred on the District Magistrate under any provision m the Crimunal Procedure 
Code; and that the powers are not lımıted only to those enumerated in the Schedule 
and will include the power to give sanction. Doraskannu Padayachı v. Kalaperumal 
Padayachı?, states that section 148 (3) does not say that costs must be awarded at the 
time when the original order ıs made, that what it says ıs that the Magistrate passing 
a decision under section 145 may direct by whom costs shall be paid and there 1s 
nothing improper for a Court to award costs even subsequent to the order passed 
under section 145; but such application must be made within a reasonable tıme and 
ıt will depend very much upon the discretion of the Courts which must be fairly 
and judicially exercised. Strajuddin v. Government of Madras3, points out that the 
object of sections 161 and 162 and the prohibition laid therein 1s to protect accused 
persons from being prejudiced by statements made to police officers; that Courts 
have always regarded any breach of the provisionsof section 162 as amatter of 
gravity; that violation of the mandatory provisions of sections 162 and 163 will not 
only ımpaır the evidentiary value of the statements recorded ın contravention thereof 
but will also ımpair the evidence given on oath based on such stat:ments even though 
such evidence may be judicially recorded under section 164; that statements recorded 
during an investigation, 1f they violate the safeguards provided ın sections 161 and 
162, cannot be considered at the stage of framing charge under section 251-A; that 
while every mquiry started on vague information may not be an investigation so as 
to attract the safeguards provided under sections 161 and 162, any statement recor- 
ded subsequent to receipt of definite information of the commission of an offence in 
gathering evidence about 1t would be a statement recorded during investigation and 
will attract the provisions of section 162, and that statements recorded by induce- 
ment of assurances of unmunity from prosecution to accomplices under section 8 of 
the Prevention of Corruption Act will be in violation of the provisions of section 162 
and will vitiate the mvestigation. Bhaktavatsalam v Govindarajulu*, holds that an 
order passed by the Commissioner of Police under section 173 cannot under any 
circumstances be a bar for a complant by a party before a Magistrate who has 
jurisdiction to take cognisance of the complaınt under section 190, that as a matter 
of fact ıt ıs the practice when the police give a notice to the party referring the case, 
such party ıs requested to file a complamt before the Magıstrate if so advised; and 
that where there is no prior complaint before the Magistrate which resulted in a 
dismissal under section 203 the complaint filed by a person cannot be said to be an 
abuse of process Sekharan In re®, lays down that a Sessions Judge is not bound by 
the charge as framed ın the committal Court and if ıt 1s brought to his notice that 
the charges are erroneously framed and not warranted by the facts of the case or are 
ımperfect the Judge can satisfy himself from the records and other materials avail- 
able whether there 1s a case for altermg or adding to the charges, that, however, 
sections 226 and 227 make ıt clear that the Judge cannot altogether omit a charge 
framed by the committal Court but must proceed with ıt and ultumately may acquit 
if the charge could not be sustained, and that there cannot be any objection on 
the same set offacts to alter a charge under section 307,Penal Code to an allied charge 
or to an inferior charge, if the records warrantit K M Wah v. Madras Aluminium 
Company Lid®, states that the inherent jurisdiction of the High Court can be exercised 
nr ey 
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ın guaslıng proceedings in three categories of cases, namely, (1) where ıt manifestly 
appears that there ıs a legal bar against the institution of the cıımınal proceeding 
im respect of the offence alleged, (u) where the allegations ın the First Information 
Report or the complaint do not constitute the offence alleged; and (u) even where 
the allegations made against the accused person do constitute an offence alleged but 
there ıs either no legal evidence adduced ın support of the case or the evidence 
adduced clearly or mamfestly fails to prove the charge, that there 1s no legal bar for 
a person to take action against another by institutmg cıvıl or crımımal proceedings 
either simultaneously or one after the other; that the contention that charges under 
sections 420 and 409 of the Penal Code cannot co-exist as the ingredients of both the 
offences are so distinct and different and that therefore a person cannot be charged 
with both the offences on the same fac ts ıs untenable; and that though a person can- 
not be convicted ultımately under both the charges there cannot be a bar for framin 

charges, though they may appear to be inconsistent, and after the trial ıt 1s for the 
Magistrate to consider which one of the offences ıs made out. Sirajuddin v. Govern- 
ment of Madras*, decides that having regard to the object and scope of section 2 BIKA 
a Court cannot ignore the irregularities and legalities ın the matter of investigation 
brought to its notice before the frammg of the charge and the accused cannot be 
made to stand trial on charges made on materials gathered ın violation of the provi- 
sions of the Code. Abdul Kader, In re?, makes ıt clear that evidence admitted under 
section 288 1s substantive evidence which does not require any corroboration, but 
evidence given m the commuttal Court which ıs not adhered to by the witness in 
the Sessions Court should not be lightly admitted by virtue of section 288 and ıt 
can be acted upon as substantive evidence only if the Court 1s completely satisfied 
that 1t 1s true; that the evidence brought on the records under section 288 can be 
made use of to corroborate a retracted confession; and that once the evidence before 
the committing Magistrate ıs admitted it stands exactly on the same level as any 
other evidence in the case. Paramasıvam Chettiar v. State? points out that section 337 
(1) with its proviso requires two conditions to be complied with in respect of tender- 
ing pardon by a First Class Magistrate during the investigation of an offence, (1) 
he must be a Magistrate having jurisdiction in a place where the offence might be 
enquired into or tried, and (1n) he must have obtained the sanction of the District 
Magistrate for tendermg pardon. D.H. Walcott, In re4 observes that from section 
537 it ıs clear that no finding, sentence or order passed by a Court of competent 
jurisdiction shall be reversed on appeal or revision on account of misjoinder of 
charges where no material prejudice was caused to the accused or occasioned a 
failure of justice. Ramaswam2 Gounder, In re,5 decides that section 549 (1) has to be 
understood to mean that when a person 1s brought before the Court the Magistrate 
should have known that he 1s brought as a person subject to the provisions of the 
Indian Army Act, that without formation of that nature ıt would be ımpossıble for 
the Magistrate to follow the procedure under that section; and that if there 1s no 
material for the Magistrate to know that he was a serving sepoy subject to the pro- 
visions of the Army Act, it cannot besaid that the procedure followed by him 1s wrong 
and ıt would be unfair to quash the proceedings and allow the accused to be tried 
by the Court-martial ın view of the fact that he had served the full term of mprison- 
ment. Chelpark Co. Lid. v. Commissioner of Police ®, holds that under section 561-A 
the High Court has the widest jurisdiction to pass orders to secure the ends of Justice; 
that 1f the High Court feels that ın a particular case the ends of justice require that 
an order should be made on an application though such application 1s not contem- 
plated by the Code ıt will entertain the application and make the necessary order to 
secure the ends of justice, that the High Court exercising 1ts powers under section 
§61-A will take into consideration the gravity of the ınjustıce brought to 1ts notice 
and the non-availability of any effective remedy otherwise, that this power will be 
used sparmgly ın deserving cases; and that under this power the High Court can 
direct the executive where cognısable offences are committed or where there is 
threat to property and person to take appropriate action to secure the ends of justice, 








————— ee is 
1. (1968) 1 M L.J. 480. 4. (1968)31 M.L.J. 229, 
2. BR 2 M.L J. 515. 5. Haea 2 M.L.J. 534. i 
3. (1968) 1 M.LJ, 255, 6. (1968) 1 M.L.J. 458, - 
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NOTES OF RECENT CASES. 


Krishnaswamy Reddy, 7 Executive Officer, Mettur Town- 
oth February, 1968 ` ship Committee, Mettur v. 
MK Srinivasan. 

Crl A No. 611 of 1965 


Madras District Municipalities Act (V of 1920), section 347-——Offences under the Act— 
Cognizance if complaint made within three months of continuation order and its service— 
Two notices issued under the Act—Which to be taken—Relevant considerations—Fresh cir- 
cumstances intervening between two notices. 


In respect of an unauthorised construction put up by the respondent, the Exe- 
cutive Officer of the Township issued a notice difecting him not to proceed with the 
further construction in the remamung portion and asking himto send an applıcatıon 
for licence, and after issuing a notice on 29th May, 1964 the Executive Officer passed 
a final order on 17th October, 1964 and issued a notice to him The respondent in 
the meanwhile on 16th October, 1964 sent an application The Tcwnship refused 
the licence and sent a communication to the respondent on ııth January, 1965 
On end February, 1965 a provisional order was served on him to demolish the build- 
ing and the final order which was passed on 11th February, 1965 was served cn 19th 
February, 1965 The prosecution was instituted on 5th June, 1965 On the ques- 
tion if the complamt ıs sustainable. 


Held, the prosecution 1s within time and it was the final order which was served 
on ıgth February, 1965 which will give cause of action for institutmg prcsecutıon 


The question whether a second noticecould be issued when already ın respect of 
the same matter a final notice was issued, depends upon the facts of each case If 
ıt ıs found that after the first final notice vasissued, no fresh circumstances interven- 
ed and no proper explanatıo 1s given, the second final notice can be construed as 
one issued to circumvent the provisions of law for gaming time. 


In this case there was such an intervening circumstance, because the respon- 
dent who wanted his matter to be considered just a day before the first final order 
was passed and that was ın fact considered and after consideration, the second final 
order was passed which 1s perfectly justified. 


The decision ın Ramachandra Chetty, In re, (1926) 50 M LJ 557. which agreed, 
with the decisicn ın Gri RG No. 164 of 1925 that where no steps have been taken 
to enforce the first requisition, the authority 1s entitled to make a second and to ınstı- 
tute a prosecution to comply with it, referred 


S. Mohankumaramangalam for S. Sethuratnam and R Kallappan, for Appellant. 


G K. Damodar Row and Muss Lakshmi Panicker for Respondent. 


V.S —— Appeal allowed 
Respondent convicted 


Ramakrishnan, 7. Amar Stores represented by its 
2gih July, 1968. partner MTM Abubacker v. 
The Collector of Madras. 

W.P No. 4369 of 1965. 


Stamp Act (II of 1899), section 56—Order of Collector levying duty and penalty on a 
document——Appeal to Board of Revenue as the Chief Controlling Revenue Authority—Request 
for a Personal hearing of the appeal—Order without personal hearing sustaining levy of stamp 
duty-——Validity— Writ. 

The petitioner produced an agreement before the Registrar of Trade Marks for 
the purpose of transferrmg the Trade Mark The Registrar sent the document to 
the Collector of Madras for impounding as he was of the opinion that it was really a 
sale deed The Collector decided that ıt was a sale deed liable to Stamp duty and 
penalty The Petitioner filed an appeal to the Board of Revenue and requested a 
personal hearing, but the Board upheld the order of the Collector without hearing 
the petitioner Hence the writ petition. 


Held, the requirements of natural justice had td be followed ın this case where the 
Board of Revenue was requested by the aggrieved party to interfere ın a guası- 
judicial capacity That requirement carried with ıt an obligation to give the party 
a personal hearmg 


The Board of Revenue, as the Chief Controlling Revenue Authority has taken 
up the application of the party for disposal as an appeal against the orders-of the 
Collector It has written out an elaborate order convassing the grounds set out by 
the party in his petition of appeal Frcm the circumstances of the case ıt 1s to be 
held that what was exercised by the Board of Revenue ın this case was not an admını- 
strative function, but a quasi-judicial functicn invoked for the purpose of modifying 
the orders of the Collector in favour of the aggrieved party. In such a case the 
authority has to act quasi-judicially just as ın the case under section 56 (2) This 
carries with ıt an obligation to give opportunity to the party for being heard especially 
when large amount of duty and penalty 1s involved and where the party himself has 
also asked for a personal hearing 


T Martin, for Petitioner 
F Kanakaraj, for Government Pleader 


VS ee Petition allowed 
Kailasam, J. Mahalakshmi Textile Mills, 
12th August, 1968. Pasumalaı, Madurai v 


Government of Madras 
W P. Nos 892 and 893 of 1968, 


Payment of Bonus Act (XXI of 1965), sections 10 and 36—Payment of minimum bonus 
—Exemption from payment—No absolute power in the Government to refuse to grant exemption 
—Relevant considerations including financial position to be taken note of—Order giving reasons 
to be passed. Z 

Though section 10 of the Payment of Bonus Act requires payment of a 
minimum bonus of 4 per cent. reading sections 10 and 36 together would make it 
clear that ıt ıs the duty of the Government to have regard to the financial position 
and other relevant circumstances of an establishment and grant exemption ın 
appropriate cases. The Govrenment do not have an absolute discretion to refuse to 
grant exemption, It has to exercise 1ts mind, come to its conclusion .and pass an 
order giving reasons therefor. 


M.K. Nambiar for K K. Venugopal and L MV Subramanian, for Petitioner 
Government Pleader on behalf of the State. 
VS. Petitions allowed 


Srinivasan and : f Saleha Bi v. 
Sadasıvam, 77. A. Hajee Abdul Rahim Saheb & Co, 
4th September, 1967. AS Nos, 189 & poo of 1962. 


Principal and Agent—Lrability to account—Agent—Not merely to submit written accounts 
ut also to explain—WNo demand for an explanatıon—Siated and settled accounts—Practice— 
oniraci Act (IX of 1872), section 213. 


An agent 1s not discharged from his duty to render an account merely by the 
ibmussion of a set of written accounts, His duty also consists ın explaming them 
herever necessary and ın producing vouchers and the like ın respect of any expendi- 
ıre that may have been ıncurred for and on behalf of the principals Though, 
> doubt, this part of the duty cannot be avoided, ıt would still be a question of fact 
ı each case, whether the accounts submitted are not self explanatory or at least 
hether, ın the absence of any demand for an explanation, one can still say that the 
zent’s duty has not been discharged. 


Where the principal never took any objection to the accounts submitted by the 
zentfrom tıme to time, but went further and ımcorporated the effect of these 
scounts into their own accounts, the conclusion can be drawn that it was regarded 
y both parties as a stated or settled account at the end of each month. 


Messrs, Rao and Menon and P. V. Chalapat: Rao, for Appellant. 


G. Ramakrishna Iyer, P. P. Seloarajan, S. Abdul Salam, Messrs. M.R. Krishnan 
ad S M. Amjad Nainar and P. S. Selvarajan, for Respondents. 


V.S. — Appeals dismissed. 
Veeraswami and K; S. Doraıswamı Nadar v. 
Alagırıswam, FF. Vinayaka Ratnaswami Nadar. 
17th September, 1967. A.S. No. 161 of 1962. 


Partition surt—Application for passing final decree—No lımıtatıon—Not an application 
execution but one in a pending sut—Limitation Act (XXXVI of 1963), Articles 136 and 
37—N0t applıcable—Dısmıssal of surt rtself—Not sustainable—Practice. 

The lower Court dismissed an application for passıng a final decree in a parti- 
on sut as tıme barred and also dismussed the suit itself. On appeal, 

Held, an application for passing a final decree in a partition suit is not m execu- 
on but in a pending suit and as such any number of applıcatıons for passing a 
1al decree ın parts are permissible, Neither Article 136 nor Article 137 of the 
mitatıon Act of 1963, nor the corresponding Articles of the Act of 1908 would 
ply to applications for passmg final decrees. The lower Court went wrong in 
smissing the suit itself. a 


S. Sttarama Ayyar and S. Rajarama Ayyar, for Appellant. - 
V. Ratnam, for 2nd Respondent. f 


V.S. ss Appeal allowed, 
Ramakrishnan, 7. Sri Bharathi Mills, Pondicherry v. 
26th March, 1968. D Krıshnaswamı. 
S.A. (Labour) Nos. 315 of 1965 and 318 of 

1967 (P.) 


Industrial Dispute—French Labour Code of 1952, Article 42—Termination of service of 
ker—If one in pursuance of contract of service or one of dismissal for misconduci— 
yestion of fact depending on circumstances—Form of order—Immaterial—Chakravarthy 
vard—Wrong ful breaking of contract of service—Liability to pay damages—Measure—One 
mnth’s pay for each year of service. 


The question whether the order of termination of service of a worker 1s in reality 
t order ın pursuance of the contract of service or one of dismissal for mıconduct, 
a question of fact to be decided on the facts and circumstances of each case’ The 
rm of the order ıs ımmateral. 
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> The notice terminating the services of the worker starts with a preamble that 
the management was satisfied that the worker was negligent ın the execution of hi: 
duty in spite of repeated warnings and that this negligence had caused much financıa. 
loss to the Mill and also loss of reputation These ımputatıons made against the 
worker clearly amount to ımputatıons of misconduct. Read with these ımputatıons, 
the subsequent order terminating his services could properly be viewed as an orde: 
amounting, ın substance, to the punishment of dismissal. 


The provisions of the Chakravarthy Award clearly require the holding of ar 
enquiry with opportunity to the worker to show cause. In the above circumstances 
the Tribunals below were clearly entitled to conclude that this was a case of wrongfu 
breaking of the contract of service with a lability on the part of the management tc 
pay damages under Article 42 of the code, 


So far as the claim for damages 1s concerned, the quantum of damages had beer 
calculated on the basis of one month’s pay for each year of service, whichis a valıc 
principle recognised ın analogous claims under the Indian Industrial Disputes Act 

Vedantham Srinivasan, for Appellant. 

S. Ramaswami, for Respondent. 


V.S. ——— Ordered accordingly 
Natesan, 7. Arunachala Mudaliar v 
27th September, 1968. Subramanıa Kalathı Mudahar 


S.A. No. 1630 of 1964 

Possession—Government land—Person building temple on such land—Possession til 

death—Continuance of possession of plaintiff, the hewr—Nerther title nor possession wrth defen 
dani—Possession of plaintiff, to be upheld. 


Where a person built a temple on Government land and was in possession tı 
his death and the plamtıff as his heir was ın possession of the property and wher 
the defendant has no present right to possession of the property and no present titl 
to the property, the plaintiff’s possession cannot be disturbed except in due course c 
law. So long as the Government has not challenged the plamtiff’s possession, i 
was not open to any person not m possession to interfere with the plaintiff’s possessio: 
of the property. 

R. Sundaravaradhan, for Appellant. 


G. Natarajan, for Respondent. 


V.S. ——— Appeal allowea 
Alagırıswami, F. Subramania Iyer : 
19th November, 1968. Kandaswamy Chetty 


S A. No. 608 of 1964 

Limıtation—Plaıntıf, by obtamıng money on mortgage, providing defendant to satış) 
decree against him-—Suit against plaintiff by hes creditors and satisfaction of that decree- 
Plaintiff's surt against defendant for recovery of sum provided by hun—Lımıtatıon—Startır. 
point—Is ıt from the date of payment to defendant or from the date of satisfaction of decr 
against plaintiff. 

Held, there ıs no relationship of principal debtor and surety as between plaintı 
and defendant. Itis either a relationshrp of a mere cred:tor and debtor or a ca: 
where the plaintiff has paid money payable by the defendant and, therefore, entitle 
to sue. But the money having been paid in 1951, the period of limitation begins | 
run from that date. There is no specific contract of mdemnity and it is not a ca: 
where plaintiff wasa surety for the defendantand therefore, was entitled to | 
indemnified. Held claim was barred by limitation. 

I.L.R 26 Mad. 322; I.L R. 2g All. 627; A.I R. 1921 Lah. 335; 104 I.C. 41! 
and A I.R. 1936 Mad. 334, referred to. 


R. S. Sundaravaradhan, for Appeliant. 
N. Swamam and M. V. Krishnan, for Respondent. 
5.V.J. —— Second Appeal dismissed; No lear 


Alagiriswami, F. Shaik Mathar v. 
zik December, 1967. Union-Assistant Collector of Customs, 
Tıruchırappallı 


Crl. R.G.No 950 of 1966. 
Crl R.P No 933 of 1966 


Crumnal Trial—Confesston—Retracted confesston—Corroboration—Necessity—Rule of 
dence rather than rule of law— Discovery of body or articles ın relation to offence—Conduct 
accused—May amount to corroboration 


In the retracted confession made by the petitioner-accused, he stated that he 
2w that the packets contained watches and that he agreed to place them ın'the 
box because he was expecting some money, that he knew that the packets con- 
ned smuggled watches that to assist in the smuggling was a crime and that he 
s making the statement voluntarily The watches were recovered and at the 
1e of recovery, the petitioner was absent for two days. On the question of the 
dentiary value of the retracted confession. ' 


Held: That a retracted confession needs corroboration 1s a rule o" prudence rather 
naruleoflaw Its only in serious cases lıke cases of murder that corroboration 
isually insisted upon ‘There 1s no rule that even ın the case of retracted confes- 
n, corroboration 1s absolutely necessary ıf the Court 1s satisfied that the confession 
3 been made voluntarily. 


The corroboration need not necessarily be by the evidence of some other wit- 
ses. Corroboration can take the form of discovery of the body or articles in 
ation to which the offence has been committed Corroboration can be furnished 
ın by the behaviour of the accused. 

On facts, there 1s nothing to show that the confession has not been made volun- 
ily and even apart from the question whether the confession by itself alone can 
acted upon, there 1s sufficient corroboration furnished by the recovery of watches 
1 the conduct of the petitioner ın keeping away from the place at the tıme of the 
rch. 


K.S. Nadu and A. Venkatachalam, for Petitioner. 
Galvın Jacob, for the Public Prosecutor on behalf of the State. 


V.S. — Petiton dismissed. 
Ramaprasada Rao, F. Annavı Moopan v. 
19th April, 1968. Munia Moopen. 


G.R.P. No. 722 of 1966. 


Madras Cultwating Tenants’ (Payment of Fair Rent) Act (XXIV of 1956), sections 4, 
—Far rent—Fixation with reference to paddy—Subsequent rarsing of sugarcane—No 
eement to pay enhanced rent—Claim for reasonable market rent—Sustainable by civil Court— 
adlord and tenani—CGıwıl Procedure Code (V of 1908), Order 7, rule 7—Re lef 
be specifically stated—Rent or compensation. i 


Fair rent was fixed in respect of the leasehold paddy lands, under the Act in 
56. The tenant in 1963, raised sugarcane crop ın'the lands without the permis- 
a of the landlord and without obliging himself for payment of any enhanced rent. 
e suit filed by the landlord for recovery of an estimated rent was dısmissed by the 
ver Courts on the basis that the fair rent fixed ın 1966 alone will govern Hence 
: revision to the High Court by the landlord. 


Held: The claim for enhanced rent on the score that the tenant raised sugar- 
1e would be sustainable 

The Fair Rent Act whilst providing for the fixation of fair rent ın the case of 
t land where the normal produce ıs paddy, ıt avoids to advert itself to cases where 
: Main crop 1s sugarcane, plantain or betel vines, etc If sugarcane is the main 
p raised by the tenant, nothing ın the Act of 1956 shall apply to such a land during 


M—-NRG 


6 
the period when such land is used for such a crop The fair rent fixed under € 
Act cannot have any effect on the claim for an enhanced rent by the landlord, « 
the basis that the tenant 1s raising sugarcane and not the ordinary wet crop 
paddy. 
Where the tenancy does not expressly connote the rent payable by the tena 


to the landlord, then the Courts have jurisdiction to fix what 1s known as reasonak 
market rent for the property and avoid unjust enrichment to the tenant. 


Under Order 7, rule 7, Civil Procedure Code, the Court 1s entitled to gra 
such relief as it thinks just and as is necessary ın the circumstances of the cas 
Though the nomenclature employed by the plaintiffs 1s rent, yet they have to | 
paid reasonable compensation which has to be evaluated. 


K. Sarvabhauman and T. R. Mant, for Petitioner. 
Respondent not represented. 


V.S. —— Petition allowe 

Veeraswamı and M. P S. S. Soundaram, President, S 

Ramaprasada Rao, 77. Pathırakalıamman Festıval Exhibitic 
2914 October, 1968. Committee, Sivakasi 


Entertamment Tax Officer cum Depu 
Commercial Tax Officer, Sıvaka; 
W.P. No. 1740 of 196 


Madras Entertainments Tax Act (IX of 1939)—Lacence to exhibit cinema shows- 
Separate entrance and free admıssıon, the conditions—Best judgment assessmeni—Basıs, admı 
stons were charged—TIn formation on engurry—Grounds not disclosed to assessee in proceedings- 
Infraction of principles of natural yustıce —Lıable to be quashed— Writ. 


Licence for cinema shows was granted to the petitioner on the express conditic 
that there should be a separate entrance and admission should be free But tl 
Officer found that there was no separate entrance and on the basis of certain enquiri 
(grounds of which he did not disclose to the petitioner) that admission was charge 
at 15 paise per head. The writ petition 1s to quash the orders of best judgme: 
assessment, 


Held : The orders have to be quashed as they amount to infraction of prıncipl 
of natural justice. 


The materials collected by the Department behind the back of the assessee mz 
well be used by the Department to initiate proceedings, but cannot be used, in suc 
proceedings, to the prejudice of the assessee unless he has been given a proper ar 
reasonable opportunity of answering such materials. There 1s no question of di 
cretion vested in the Department on this matter. If statements of witnesses ha 
been recorded, which were proposed to be used against the assessee in the proceedin; 
and the assessee asked for an opportunity to cross-examine these witnesses, it 1s pa 
of the requisites of natural justice that such cross-examination should be allowed. 


S. Padmanabhan for Subbaraya Ayyar, Sethuraman and Padmanabhan, for Petitioner: 
Assistant Government Pleader on behalf of the Respondent. 
V.S. Petition allowe 


~y 


l Alagiriswam, 7. Parthıkottai Vıllage Welfare Sangam, 
ıgik November, 1968. by its President v. 
Palaniyandi. 


S A. No. 264 of 1965. 


Registration Act (XVI of 1908), section 77 and Lunılatıon Act (IX of 1908), sections 
; and 14— Gil Procedure Code (V of 1908), section 100— Presentation of document to Sub- 
Registrar for registration—Refused—Appeal te District Registrar—Dismissed—Sut for 
ompulsory registration ın the Court wit'in whose jurisdiction District Registrar 15 situate 
nstead of surt in the Court within whose jurisdictuin properties are stiuate—Return of plaint on 
he ground ıt has no jurtsdiction——Presentation to proper Court—Whether plaintiff entitled to 
nefit under section 14 of Limitation Act 


A distinction must always be drawn between a case of negligence on the part of 
ı litigant and neghgence on the part of a lawyer. 


Where the mistake ıs that of the lıtıgant himself or the litigant’s action shows 
ack of bona fides, he will not be entitled to the benefits under section 14. On the 
»ther hand, even if he has acted upon the advice of a lawyer that would not auto- 
natically entitle hım to the benefit of section 14. But im the absence of any bias, 
he Court 1s entitled to assume that the lawyer was acting bona fide. It is enough, 
f the advice given by the lawyer ıs such as would prema facte be correct, though on a 
horough research and enquiry it might turn out to be not correct. The very 
act that ıt turns out subsequently that the advıc was not correct, cannot 
how that the lawyer was either wanting in bona fides or was negligent or 
:areless, Otherwise section 14 of the Limitation Act would have no place at 
ul. The basic fact, however, should not be forgotten that the power of 
ection 5 as well as section 14 should be exercised 1n furtherance of the 
ause of justice It ıs only ın rare cases that a plaintiff would be refused 
‘ehef under section 14, cases more or less of deliberate attempt to drag on 
he proceeding. Applying these tests, ıt cannot be said that the Advocate who 
idvised the appellant ın this case, was either acting with bias or with gross 
1eghgence or without due care or attention and that the view as to jurisdiction 
ased on the jurisdiction of the Court within which the property is situate, as also 
»n the last order with reference to which the suit 1s filed as that of the District Regis- 
rar ın this case, is so palpably unreasonable, that the plaıntıff should be made to 
uffer. Held, plaintiff ıs entitled to the benefit of section 14 and to have the time 
aken by the pendency of the suit ın Tanjore Munsif’s Court excluded. 


I.L.R. 12 Mad 467, ILR 13 Mad 269, A.I.R. 1928 Cal. 468, A I.R. 1937, 
>C 276, ALR. 1938 Pat 413, AIR. 1938 Lah. 704, AIR. 1956 Orissa 129, 
1958) 5 C.J. 963, AIR 1959 Pat 365, AIR 1961 Orissa 54, A LR. 1962 S.C. 
(61, A.I R. 1965 Orissa 193 and (1879) 48 L J. Q.B. 167, referred to. 


Held further that it ıs clear that the question for decision in this case 1s a question 
f law. 


A.LR. 1944 Mad 47, 19 LA. 1 and 229 (P.C.), 45 LA. 183 (P.C.), and A.LR, 
963 S.C. 884, referred to. 


R. Gopalaswam Iyengar, for Appellant. 
K. Venkataramam, S. B. Mant and V. Subramani, for Respondent. 
8.V.J. Second Appsal allowed ; Remanded. 


Kalasam, F. C. Kanagavelu v. 
26th November, 1968 Tahsildar, Cuddalore, South Arcot Dt. 
W P. Nos. 624 and 1165 of 1968 


Madras Panchayats, Act (XXXV of 1958), sectton 147—-Scope—Motion of no con- 
Sidence ın the President of Panchayat—-Tahstldar ıssung notice of meeting—Cancellation of 
the meeting by on order of Collector—Order illegal, as beng beyond the powers of Collector— 
Vittated also fa lure to give an opportunity to concerned persons for explanation. 


On receipt of a notice of not confidence motion against the President of tht 
Panchayat, the Tashildar by bis notice intimated that a special meeting of the 
Panchayat will be held on 18th January, 1968 at a certain time The meeting dic 
not take place as the Tashildar was absent and the petz‘ioner learnt ‘on subsequen: 
correspondence with the Collector that the Collector by his order, dated 10th January 
1968, had directed the Tahsıldar not to hold the meeting since the members whe 
gave notice of the motion had already resigned therr membershıp The petztione: 
applied under Article 226 of the Constitution 


Held: The order of the Collector 15 unsustainable ın that ıt was beyond his 
powers and was passed without giving an opportunity to a authority or persor 
concerned for an explanation 


s 


Section 147 of the Panchayat Act authorises the Collector to suspend or cancel 
any resolution passed or order issued, or licence or permission granted by the 
Panchayat. The three clauses in the section relate to resolution, order, licence, 
permission or act ofthe Panchayat and has no reference to a motion of no confi- 
dence ın the President moved by the members of the Panchayat. 


In any event, even if the Collector had purported .to act under any of the sub- 
sections of section 147, he 1s prohibited from taking any action before giving an 
opportunity for the authority or person concerned for an explanation. i 


V.:P. Raman and S R Srımvasan, for Petitioners. | 

_§. K. L. Rattan, for third Respondent. 
- S. T. Ramalıngam for £ Government Pleader on behalf of Respondents 1 and 2. 

V.S. * * ' ' ee Petitions allowed. 


Venkataraman, 7. T.M Narayanaswami Asari v. 
8th April, 1968. State of Madras. 
AAO. No. 197 of 1966. 


Giml Procedure Code (V of 1908), Order 41, rule 23—Remand of case by appellate 
urt—Decree of the trial Court—If requires to be set asıde—Necessıty for such a finding— 
actice 


The plamtff filed the suit ın respect of strip of land lying to the north of his 
operty, and obtained the decree ın the trial Court. The Subordinate Judge 
lowed the appeal filed by the defendant and dismissed the sut The High Court 
lowed the second appeal preferred by the plaıntıff on the short ground that the 
ıbordınate Judge while relying on his inspection had not made any memorandum 
“the inspection and made it part of the record The High Court remanded the 
atter for disposal The Subordinate Judge on remand, ın turn, remanded the 
it to the District Munsif with the observation that both parties agreed that ıt 1s 
:cessary to fix the southern boundary and locate the suit property. He also set 
ide the decree of the Munsif The plaintiff preferred the appeal against this 
der 


Held, ıt has been repeatedly held that before the appellate Court can remand 
e suit to the trial Court under Order 41, rule 23, Civil Procedure Code, 1t 1s neces- 
ry for the appellate Court to find that the decree of the trial Court requires to 
: set aside 


On facts, 1t cannot be said that the District Munsif should necessarily 
ive proceeded to determine the question with ref rence to the southern boundary 
‘the plaıntıff”s property especially when no request to do so had been made to him. 
e may have done so, but merely on that ground the Subordinate Judge 1s not 
rrect in saying that his decree should be set aside It has been laid down that 

such cases it 1s for the appellate Court to take the additional evidence which it 
quires and keep the appeal on ts file and dispose it off in the light of the said 
ndence. 


R Gopalasıwamı Iyengar and R. Alagar, for Appellant. 
The Additional Government Pleader and V Ramaswamy, for Respondents 


V.S. ———— Appeal allowed. 
Ramakrishnan, F. G Sundararajan » 
15th November, 1968. Panchayat Board, Thirukalukundram.- 


W. P. No. 684 of 1966. 


Madras Panchayats Act (XXXV of 1958)—Lucence fee from shops using the road margins 
-Additional income by levy and correlation to any extra expenditure—Not shown by Panchayat 
-No case of any extra expenditure for supervisory charges-——-Writ—Levy to be quashed 


The petitioner, Secretary of a Road Margin Hawkers’ Association and himself 
trader who through his agents and hired servants hawks vegetables and other 
‘ticles on the road marg ns filed the writ petition under Article 226 of the Consti- 
‘ion for a writ quashing the resolution of a Panchayat levying a licence fee from 
ops using road margins. 


Held, The levy has to be struck down. 


The Panchayat Board has not made any attempt to show what additional 
come would be realised by the levy and whether ıt could be correlated to 
1y extra expenditure etc , the Panchayat has to incur on account of the permis- 
on given to the hawkers on road margins. 


The attempted explana on by mentioning the services rendered by keeping 
Ie road margin clean, keeping the public road ht, etc., covers only the existing 
sligations which the Panchayat has to discharge irrespective of whether there are 
awkers who sell articles on the road margins or not. There is no reference at all 
» any extra expenditure for supervisory charges, 


M—NRG 


10 


Circular No 1963 of the Inspector of Munıcıpal Councils and Local Boar 
dated 15th June, 1954 clearly makes reference to a judgment of the High Cot 
in Writ Petition No 592 of 1953 (Venkata Varadhanv Execute Officer, Panchayat Boai 
Kallakurıckı and another), and directs the executive officer of Panchayats that th 
should take steps to discontinue the levy of licence fees for the use of road by carts 
other vehicles in which articles for sale are transported or by hawkers who car 
their weres on ther heads The Panchayat Board in this case has contravent 
the above instructions. The decision mentioned in the circular has made speci 
reference to hawkers who carry their ware on their heads or carts in which artic] 
for sale are transported It is clear that exhibiting the articles for sale on the ro: 
margins would also fall within the scope of the said decision and the principles la 
down in ıt. 


There is no plea by the Panchayat that the levy 1s a tax. On the other har 
ıt 1s admutted to be a licence fee Therefore the decision of the Supreme Cou 
ın Corporation of Calcutta v. Liberty Cinema (A I.R. 1965 S.G 1107), is distinguis] 
able 


S Sundaravaradan, for Petitioner. 
J Kanakaray, for first Respondent. 


V.S, — — Petition allowe 
Kalasam, J. Southern Railway Mazdoor Union 
18th December, 1968 Manager, Southern Railwa 


W P.No 3531 of 196 


Railway Establishment Manual, paragraph 3610—According recognition and its wrt 
drawal to association of industrial workers—Rule statutory—Withdrawal of recogni: 
without notice—Order rllegal—Writ. 


The petitioner 1s a trade union registered under the provisions of the Trac 
Union Act, 1926 and Class III and Class IV employees of the Southern Railw: 
are members of the Union The Central Executive Council of the Union passt 
resolution deciding to advise the members to go on a token strike on ıgth Septembe 
1968. On 13th September, 1968, the Central Government passed an ordinan 
prohibiting the staff Tom going on or joming the strike On 19th Septembe 
1968, several members of the Union went on a token strike On 21st Septembe 
1968, the 1mpugned order withdrawing recognition was passed In challengiz 
such withdrawal ın a writ petition, 


Held, Paragraph 3610 of the Indian Railway Establishment Manual dealir 
with according and withdrawing recognition to association of its industrial worke1 
has statutory authority. The failure to comply with the requirement of giving < 
opportunity to the association to show cause against withdrawal of recogniti 
would vitiate the order. Even if the paragraph 1s admınıstratıve in characte 
the withdrawal of the recognition without giving an opportunity to the associatic 
will be against the principles of natural justice, and the order cannot be sustaine 
The authority which framed the rule will have to follow that rule whether it 
statutory ın character or not. Even if ıt 1s an administrative rule, ıt ıs incumbe: 
on the authority to follow the rule. 


(1955) 2 ML J. 49, referred. 
M/s Aper and Doka and A L Somayan, for Petitioners. 


Gound Swaminathan, Standing Counsel for the Central Government for K | 
Jacob and S. K. L. Rattan, for Respondents. 


V.S. Petition allowe 


1 


Srinivasan, J- S Pachiappa Mudali VU. 
8th October, 1968. State Transport Appellate Tribunal. 
W.P No. 64 of 1966, 


Motor Vehicles Act (IV: of 1939), ‘section 44—Regional Transport -Authority—Officer 
Indian Admumstratwe Servwe—Single official—No infringement of secteon—Power to 
tend a perm:i—Delegalıon. 


The Regional Transport Authority finding that the offence of ove loading was 
ablished suspended the permit for one day. The order was confirmed in appeal 
the Appellate Tribunal. In a petition under Article 226 of the Cohstitution ; 


Held, section 44 of the Act requires that the Regional Transport Authority 
Jl consist of a Chairman, who has judicial experience and such other officials 
1 non-officials, not bemg less than two. The proviso enacted that the Regional 
ansport Authority may consist of a single official, if the State Government thought 

The appointment of an officer of the Indian Administrative Service as the 
gional Transport Authority does not infrmge the section. 


Rule 134-A (11) of the Motor Vehicles Rules empowermg the Regional 
ınsport Authority to delegate the power to suspend a permit to the Secretary of 
Regional Transport Authority has been struck down by a Bench in WA No. 
1 of 1966 (Batcha Saheb v Secretary, Regional Transport Authority), The argument 
t the Regional Transport Authority having delegated the power of suspension 
| no longer exercise ıt must necessarily fail, because the delegation itself has been 
nd to be invalid. 

S. Harıhara Ramachandran for K. Thırumalaı, for Petitioner. 


J. Kanakaray, for Government Pleader, for Respondents. 


V.S. —— Petttion dismissed. 
Veeraswami and T.MS Abdul Gan, representing the 
Ramaprasada Rao, 77. Estate of TMS Mohamad Abdul Khader v. 
15th October, 1968. The Agricultural Income-tax Officer, 
Tiruthuraipundi 


W.P. No. 2508 of 1965. 


Madras Agricultural Income-tax Act (V of 1955), section 65—Compounding of tax— 
thosttion allowed for a year—Death of assessee in the year—Devolution of property on the 
—Compoundıng ın the case of hers—If allowable for broken pertods—Compounding on the 
s of entire estate of deceased—Not ın accordance with law—Writ 


For the year 1963-64 the assessee had been allowed to compound agricultural 
»me-tax payable on his entire estate The assessee died on 18th February, 1964. 
ng his lıfetıme he had made certain gifts and after his death his heirs on whom 
assets devolved in defined shares, apphed as tenants-ın-common for composi- 
1. of tax. The officer informed them that since the assessee had died at the fag- 

of the accounting year, his entire lands should have to be assessed ın the hands 
us legal representatives taken jomtly and he proceeded to say that it 1s pıcpcsed 
evy composition fees for all the lands ın the name of the deceased assessee ag ıt 
; done ın the previous year 1963-64. In a petition under Article 226 of the Con- 
ation, 

Held, the provisions of the Act do not contemplate compoundmg for broken 
iods. Where a holder of land who derives agricultural mcome dies ın the middle 
n accountmg year and the estate devolves not by transfer but by succession on 
e hers of his than one, the provisions relating to compounding do not cover such 
xs The basis of compounding is the extent of the holdmg and the fixed rate 
licable thereto and there 1s no provision for splitting of ether the extent of land 
the rate applicable thereto. 
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_ The view of the officer that he could call upon the applicants to ccnsent 
compounding on the basis of the entire estate of the deceased, is not ın zcccrca 


with law. 
K.R Ramamana for Subbaraya Ayyar, Sethuraman and Padmanabhan, for Petitioner. 


The Assistant Government Pleader, for the Government Pleader for Respcndent 


V.S. —— Petihon dismis. 
Kalasam, J. O. Chinnaswamy Theva: 
ist November, 1968. Executive Officer, Sree Menaks 


sundareswarar etc, Devasthanam, Madu 
W.P, Nos. 802 and 803 of 19 


Madras Hindu Religious and Charitable Endowments Act (XXII of 1959), sections 
56 and 118—Temple servani— Dıscıplınary action against—Power ın the trustees only— 
power ın the Executive Officer—Wrt against Executwe Officer dismissing temple servant. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), sections 49 | 
67. 

Under section 56 of the Act of 1959, the servants of the temple, are punisha 
only by the trustees of the temple, in the manner prescribed under the Act and 1 
by the Executive Officer of the temple. 


The Proviso to section 67 (1) lays down that the Commissioner shall assign 
the Executive Officer only such powers and duties as appertain to the admınıstratı 
of the endowments of the religious institution. The proviso rules out confermi 
of any power of taking disciplinary action agamst the temple servants. Section 
of the Act of 1951 which corresponds to section 56 of the Act of 1959 empowers i 
trustees of religious institutions to take disciplinary action against the temple servar 
Section 118 of Act 0.1959 which saves rules made etc. under the old Act cannot 
availed of, as the Commissioner cannot vahdly empower the Executive Officer 
take disciplinary action against temple servants under section 67 of Act of 1951 
under section 45 of the Act of 1959.- The only authority, therefore, 1s the truste 
who can take action under the old Act as well as under the new Act. The order 
the Executive Officer dısmıssıng the temple servants would be without jurisdicts 
and will have to be quashed. 


The contention that a writ may not issue against the Executive Officer as he is r 
a person in public authority, cannot avail, because no temple servant can be remos 
except under the provisions of the Act. 

G. Desappan, for Petitioner. 

G. Ramanyam and K. Gopalaswam, for Respondent. 


VS. SS Petition allow 
Alagiriswami, 7. Bashyam v. Ananthamm 
2and November, 1968. S.A.No. 42 of ıgt 


Cuil Procedure Code (V of 1908), section 100 and Order 41, rule 27 (1) (b)—Pa 
producing additional evidence before appellate Court, which he could not have produced bej 
the trial Court—Rejection of such evrdence—Propriety of—Whether such refusal prom 
suffice nt cause within the meaning of section 100 (1) (c)—Jnterference. 


Held, this 1s an eminently fit case where the additional documents sought 
be produced by the plamtiffs should have been admitted in evidence. 


This is a case where the party could not have produced his evidence ın the tı 
Court notwithstanding the exercise of due diligence, because at the time this evider 
was not necessary atall, and he should have been allowed to produce this eviden 
The refusal of the lower appellate Court to permit this evidence to be adduced p: 
vides sufficient cause withm the meaning of clause (6) of section 100, Cıvıl Procedi 


Code. 
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The lower appellate Court was dirccted to receive the evidence produced before 
and dispose of the appeal afresh. 


K Srinwasan and V R. Gopalan, for Appellants. 
R. Thirumalaiswam. Naidu, for Respondents. 


SVJ. —— Second Appeal allowed and 
remanded, 

Anantanarayanan, C 7. Kamakshı Ammal v, 
Gth December, 1968. Hav/Maj S. Rajaraman, 


CR P. No. 1598 of 1962, 


Lamitation—Pronote executed by two co-promısors—Executanis not agents of each other—- 
idorsement of part-payment by one co-promisor within three years of the pronote-—Second 
lorsement by the other co-promsor more than three years after the date of pronote but within 
ee years of first endorscment—Sutt on pronote—Lımıtaon— Whether second endorsement can 
relied on for lumitation. 

Held, applymg the princıple laid down in 54 MLJ 150, that a person who made 
second endorsement, more than three years after the date of the document but 
thin three years of an endorsement of part payment by a co-promusor, must, 
‘ his conduct, “ be deemed to have ratified the first payment ” that the endorse- 
nt by the second defendant can also be relied on for purpose of limitation, and 


at the suit 1s ın time. 
T. S. Kuppuswami Ayyar, for Petitioner. 


SVJ. — Cıvıl Revision Petition allowed, 
Srinivasan and State of Madras v. 
Sadaswam, FF. T M.Oosman Haji & Co. 
6th January, 1969 CR P.Nos. 1565 and 1799 


of 1963 etc. 


Government Gran's Act (1895) sectzon 3 and Madras City Tenants Protection Act (III 
1922) section 1 (3) proviso and section 7 (a)—Whe'her section 3 of Government Grants 
t prevails over provisions of City Tenants Protection Act—Petition for fixation of fair rent 
tenants against landlord (State)—Maintainability. 


A Legislature can by express words, or by necessary implication, take away the 
ect of section 3 of the Government Grants Act while enacting a particular legisla- 
n. But for section 3 of the Government Grants Act, the Madras Cıty Tenants 
tection Act would apply to tenancies ın respect of Government lands. The 
>ress provision contaıncd ın section 3 of the Government Grants Act, taken along 
th the absence of any provision m the Madras City Tenants Protection Act extend- 
r the Act to Government lands, either expressly or by necessary implication, can 
ly lead to one inference that the provision of the Madras City Tenants Protection 
t cannot be mvoked contrary to the terms of the Government grants. In view 
section 3 of the Government Grants Act, the local Legislature did not deem it 
zessary to include Government grants while amending the Act by mtrc ducing 
: proviso to section I (3) of the Act giving exemption to lands of the Corporation 
d certam other public bodies. 

Held, section 3 of the Government Grants Act prevails in the instant cases and 


: State is therefore not bound by the provisions of the City Tenants Protection Act, 
1 that the fair rent petitions filed by the tenants are not maintamable agamst the 


ite. 
Judgment in W.P.No. 45 of 1961, affirmed. 
SA.No. 482 of 1964, overruled. 


The Additional Government Pleader, for Petitioner in CRP Nes 1565 and 
39 of 1963 and Respondents in C.R.P. No. 962 of 1965 and 1297 of 1966. 
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R. Parthasarathy and S F Rehman and T  Chengalvaroyan, for Responder 
M. S. Sundararajan, for Petitioners in CRP No 962 of 1965 and 1297 of 19 


S.V J. : G R P. Nos 1565 
1799 of 1966 allou 

C.R P.No. 962 of 1965. 

1297 of 1966 dısmıs. 





t 


Srinwasan, F K. V. Ramanavami Uthsava Dhar. 
roth January, 1969 Sabha by its Presiden 
j State of Madr 


CR.P.No 2245'of 19 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (2) E 
Eoution petition—Non-residential butlding—Government tenant (for holding. will 
Munsıf?s Court) on Rs. 7 per month—Persistent default in payment of rent year after yea 
Plea that sanction to be obtained for payment—Whether justified—Default whether wilful. 


Held, this ış not a case where there should normally be any difficulty in obta 
ing the sanction ın advance, for the rent ıs a paltry sum of Rs 7 per mon 
Sanction should have been obtamed earher ın order to conform to the duty of 1 
tenant to pay rent to the landlord before the prescribed tıme 


It is true that ‘ wilful default’ may connote a deliberate attitude of mu 
“But one can see no reason why persistent default of a similar nature year af 
year cannot be termed ‘ wilful default.’ The Government should be the very 1 
person to treat its lawful obligations lightly and 1f the law requires that the ten: 
should pay rent before a particular date every month, one can see no reason | 
holding that the Government, by reason of 1ts being a Government, should altogetl 
be exempt from this legal obligation. 


Held, It constitutes wilful default, though the wilfulness is really perhaps 
the part of the subordinate officers of the Government. Eviction was ordered. 


A. Sundaram Iyer and M R Rayagopalacharı, for Petitioner, 
K. S. Bhaktavatsalam for the Additional Government Pleader, for Responde: 
S.V.J. Petition allow 
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Kalasam, J. B. R. Venkatachalapathi v. 
20th December, 1968. The Commissioner, HR and G.E. 
:2* (Admn.) Madras. 

W. P. No. 4601,of 1968. 


Madras Hindu Relrgrous and Charitable Endowments Act (XXII of 1958), sections 46, 
1—Lasted temple—Appointment of trustees—Applications invrited—Five trustees appointed— 
ne of them not accepting the post—Casual vacancy—Mode of filling up—Fresh applications 
be envited —One of them among original applicants—Appotntment without calling for fresh 
plcattons—Not valid—Sechons 46, 47 and 49—Trustee appointed by Area Committee for 
e years for non listed temple—Subsequent notification of temple as listed—No right of the 
istees appointed by the Area Committee to continue for the full term ee 


The petitioner was appointed as one of the five trustees of a non-listed temple 
r five years by the Area Committee Subsequently the temple was notified under 
ction 46 of the Act as a listed temple After mviting applications for appoınt- 
ent of trustees (the petitioner and others being the applicants) the Commussioner 
ypointed five as trustees The petitioner was not appointed As one of the appomt- 
. trustees intimated his inability to function as trustee, the Commissioner appointed 
ie another from the applicants (not the petitioner) as the trustee. The petitioner 
allenged such appomtment in a writ petition 


Held, when a casual vacancy arises, the usual procedure is to notify 


e vacancy, call for applications and on the report of the authorities, for the Com- 
issioner to appoimt a trustee 


The plea of the Commissioner is that he had the report regarding the 13 original 
ıplıcants and he selected one from among the remaining applicants. 


This 1s not the usual procedure for filling up the casual vacancy, for, between the 
te on which the applications were invited originally and the date of falling of the 
sual vacancy, there may be other persons interested m applying for the posts 
d there 1s no justification for not filling up the casual vacancy ın the usual manner 
‘er calling for applications. 


It ıs ıncumbent on the Commissioner in making the appointment to consider 
e comparative merits of the persons who are eligible for appointment and make 
e appointment There ıs no indication that the Commissioner considered either 
y of the qualifications or dısgualıficatıons of the applicants, who were included in 
2 hst that was before him. It ıs incumbent on the Commissioner to give reasons 
` such appointment as the function is of quasi-judicial nature. The order of 
pointment of the trustee will have to be set aside. 


Reading sections 46 and 47 together, it 1s clear that, when once the temple is 
‘ed, the Commissioner 1s required to constitute a Board of Trustees and there is 
provision for continuing the trustees appointed by the Area Committee. The 
pointment under section 49 of the Act by the Area Committee 1s only for a non- 
ed temple, and when the temple ceases to be one withm the jurisdiction of the 
ea Committee and becomes a listed temple, ıt ıs taken out of the jurisdiction of the 
ea Committee, and the appointment of trustees can only be under section 47 of 
> Act 

The plea of the petitioner that when once a trustee 1s appointed by the Area 
mmuıttee, he is entitled to be in the officer for the full term in spite of the fact 
it the temple is listed ın the meanwhile, has to be rejected. 

K Alageriswame, for Petitioner. 

Government Pleader, for 1st Respondent. 

Manıcka Ramalıngam, for end Respondert. 

CG Chenmappan, for grd Respondent. 

S. Palanıswamı, for 5th Respondent. 

vs. 
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Alagiriswamt, F Swamınatha Reddy 
30th January, 1969. Kothanda Pill: 
C.R. P. No. 2063 of 196 


Madras Gultıvatıng Tenants Protections Act (XXV of 1955), section 4-A (3)—Lan 
lord’s petition to resume lands for personal cultwvation—No offer by tenant to pay higher rent 
his cot nter—Tenant offering to pay higher rent ( from 2 bags to 3 bags) ın his evidence—Whetl, 
tenant entitled to continue in possession. 


Section 4-A (3) of the Madras Cultivating Tenants Protection Act, 195 
clearly permits a tenant, when a landlord asks for possession of half of the land und. 
his cultivation for his own personal cultivation, to offer to pay the landlord the re: 
which was payable in respect of that land before 27th September, 1955. On suc 
offer being made, the Revenue Divisional Officer is bound to accept that offer ar 
pass an order in its terms. This is not a privilege conferred on the tenant, It 1s 
right which he has under section 4-A (3) ofthe Act. The section itself does not sz 
at what stage the offer should be made. 

Held, on facts, that the offer has been made before the order now sought to | 
revised was passed and that ıt ıs made as contemplated by section 4-A (3) Tl 
tenant was allowed to continue ın possession of the whole of the land on his givir 
the ıncreased rent every year to the landlord. 

M. V. Krishnan, for Petitioner. 

K.V. Venkatarama Sarma, for Respondent. 


SVJ. ——— Revision Petition ordered 1 

the above term 
Alagırıswamı, 7. K. Srinivasa Iyengar . 
24th February, 1969. Noor Mohammed Rowthe 


S.A.No. 605 of 196: 

Gıwl Procedure Code (V of 1908), section 73—Rateable distributcon—Suat for—Rıw 
decree-hold rs—One d cree-holder, in execution of his decree, purchasing some properties of jud. 
ment-deb tor and entering full satesfaction—Sale confirmed—Other decree-holder filang Executu 
Petion for attachment of properties purchased by rival decree-holder—Clarm by purchas 
allowed—Execution Petition for sale of other properties of sudgment-debtor—Dusmissed f 
want of bedders—Clam for rateable disirebution—Whether entitled to. 

When the defendant was executing the decree and realısing his amount, t) 
execution petition of the plaintiff was pending and therefore, he 1s entitled to a rat 
able distribution. 

It ıs not necessary ın order to enable a decree-holder to claim a rateable dist» 
bution of the assets realised ın execution by another decree-holder agamst th 
common yudgment-debtor that he should pursue to the bitter end his remedies agair 
the judgment-debtor’s other assets before he can claim a rateable distribution fro 
the rival decree-holder. Even if a decree-holder has realised a part of his decr 
amount before the rival decree-holder has filed his E P. and realised some assets ) 
is entitled to clam rateable distribution from the rival decree-holder ın respect 
the balance of the decree amount due to him and after getting a rateable distrib 
tion, 1t 1s open to him to pursue his remedies against the other properties of the jud 
ment-debtor in respect of the balance that may be due to him. 

It would be open to the defendant to have the order entering full satisfactn 
set aside on rateable bemg ordered ın favour of plaintiff and to proceed to execv 
his decree for the balance due to him out of the assets that might still be with jud 
ment-debtor. In any case the fact that full satisfaction of the defendant’s decree u 
entered into is no ground for denying plaintiff’s right. 

Held, further that no question of equity can arise. 

N. K. Ramaswami, for Appellant. 

T. R. Ramachandran and T. R. Rajagopal, for Respondent. 

8.V,]J. Second Appeal allowes 

ae No Leave, 
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Alagiriswami, 7. Ibrahim Bivi v. 
13th February, 1968. K M M. Pakkir Mohideen Rowther. 
S.A No. 369 of 1964. 


Mohamedan Law—Gıft—House—By grandmother to grandson—Father natural guardian 
of minor, alve—Valıdıiy—Prıncıples—Donor, uf should vacate the house—Donor and donee 
hing ın the gifted house—Reservation of right of residence by donor—Acceplance of gift by 
minor reaching age of discretton—Delwery of possession—If should be made only to the natural 
guardian. 


Under the Mohamedan Law, in the case of a gift of a house, it 1s not necessary 
that a donor should depart from the house ın order to make the gift effective. If 
the donor and donee live in the same house that would be sufficient to show that 
possession has been given The reservation by the donor of the right to reside ın 
the house along with the donee during his lifetime does not detract from the validity 
of a gift, 


If the donee happens to be a minor and if he has attained the age of discretion 


he is competent to accept the gift. Itis not necessary that ın all cases, the donor 
should hand over possession to the natural guardian of the minor donee. 


In proper circumstances, the donor can either constitute himself as the guardian 
or indicate some person, other than the natural guardian of the mınor, as the 
guardian of the mınor's property and hand over possession to such guardian if 
circumstances are such as to justify such a course of action. 

All these, of course, apply only where there is a clear intention to make a gift 
and to deliver possession. 


The gift in the present case by the grandmother in favour of her grandson was 
held to be valid. 


T. R. Ramachandran, for Appellant. 
K. Sarvabhawman and T. R. Mam, for Respondents, 


V.S. ——— Appeal dısmıssed. 
Alagıriswamı, F. Nagalakshmi Ammal y. 
19th July, 1968. Rajagopala Iyer. 


S A. No. 1152 of 1964. 


Wil!—Construction—Bequest to a woman—Absolule interest or life tn'erest—Mention 
of woman’s daughters—No words of gift over. 


Under a will executed in 1907 one $ bequeathed certain properties to 
his daughter-in-law, 4. The plaintiffs are the daughters of one of 4’s daughters, 
R. The defendants are the alinees from R herself. The question is whether the 
effect of the will 1s to give an absolute estate to A, so that her daughter as streedhana 
heir would only have life interest in the property and, therefore after her death in 
1953, the defendants would have no further rights in the property or whether what 
A got was a life interest and R took an absolute interest after her and the defendants 
therefore get absolute ttle. 


Held: The grandfather must have expected that the daughter-in-law would 
give the properties to her own daughters. Even so it is provided that she was to 
give it to her daughters as she pleased. The reference to the grand daughters was 
only an expectation rather than a mandatory direction or even a recommendation. 


It is now well settled that merely because a property 1s given to a Hindu woman, 
a limited interest is not to be inferred. It is always a question of construction In 
most of the cases where a life interest is said to be taken by a woman, there 1s always 
a gift over to some other person and 1n such case, 1t could very well be said that what 
was given to the first person was only a life interest. 


There is no such gift over in the instant case There is no power of appoint- 
ment. Therefore the daughter-in-law got an absolute estate. There was no cut- 
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ting down of the effect of the earlier portion by which she was directed to enjoy 
the properties for her lıfe time which are words of wide import. 
Case-law discussed 
T. R Srenwasa Iyer, for Appellant. 
O. P. Srimvasan, T R Romachandran and Venugopal, for Respondents. 





Vs — Appeal allowed. 
Ramakrishnan, F Coimbatore District Co-operative 
23rd August, 1968 Central Bank Employees Associat 10n, 


Coimbatore v. 
The Industrial Tribunal, Madras. 
W P No 4422 of 1965. 


Industrial Dispute—Bonus—Madras Co-operative Societies Act (VI of 1932), Bye-law 
No 28 —Co-operative Bank—Award of bonus—Celing limit of three months’ pay—Lumi 
would govern industrial adjudicaton—No power ın the Tribunal to award in excess of such 
statutory limt—Payment of Bonus Act (XXI of 1965)—Applicability 


For the year 1962-63, two months’ pay was given as bonus to the employees of 
the Co-operative Bank, as allowed under bye-law No 28 framed under the Madras 
Co-operative Societies Act, 1932 The employees claimed bonus on the basis 
of the Labour Appellate Tribunal’s formula The Industrial Tribunal, in dealing 
with the reference on the question of an additional bonus to such employees, held 
that the bonus should be increased to three months’ pay (the maximum allowed. 
under the bye-law No 28) The employees applied under Article 226 of the Consti- 
tution to quash the award 


Held, while ın the Madras Co-operative Societies Act of 1932 there is no statu- 
tory obligation to provide for bonus, the bye-laws framed under the Act restrict the 
computation of bonus, ıfıt 1s to be awarded, by limiting ıt to a ceiling of three months’ 
pay The bye-laws form an integral part of the constitution of a Co-operative 
Society and the society 1s bound to act up to the bye-laws Any act not im confor- 
mity with the bye-laws would umperil the very life of the society and expose it to 
the risks of supersession and its directors to the risk of a surcharge Itisnot open 
to the Industrial Tribunal to ignore the statute or rules and the bye-laws framed 
under ıt, 


The unreported decision of the Supreme Court in Civil Appeal No 1630 of 
1967 holding that after the statute provided in the Bonus Act for the computation 
and award of bonus as an essential obligation, ıt 1s the provision of that Act that 
should be applied for the calculation of bonus and not the general industrial principles 
laid down by the Labour Appellate Tribunl’s formula, referred to 


G. Venkataraman for M/s Ayar and Dola and Ambrishkumar, for Petitioner. 
M R Naray anaswam and D Meenakshısundaram, for 2nd Respondent 


VS. ——— Petition dismissed. 
M. Anantanarayanan, C.F ard G Savarmathan v 
> M Na'esan, 7. . The Director of Postal Services, Madras. 
Gih September, 1968. W.A. No. 168 oF 1968, 


Fundamental Rules, rule 56 (j)—Cwel Servant—Retrement on reaching fifty five years 
—Termimaiton by authority bona fide in the public nterest— Jurisdiction of High Court 
under Article 226 of the Gonstitution to interfere—Constatutron of India (1950), Artele 311. 


Under Fundamental Rule 56 (7), the concerned authority, on the basis of rele- 
vant material on the files, came to the bona fide conclusion that the Officer should be 
retired ın the public interest on his attaining the age of fifty-five years. 


In the exercise of jurisdiction under Article 226 of the Constitution, it will not 
be the function of the High Court to canvass the adequacy of that material, or the 
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extent to which it is credible, particularly where the right to retire is not being 
imposed in the form of a punishment, but in the form of an option given to the autho- 
rity under the statutory rules. 


Since the umplied covenent or the conditions of service under which the Officer 
entered the department and served tll he was fifty-five years of age, can only be 
taken to mean that a Government servant should retire at fifty-five, and the exten- 
sion of service upto sixty was very recent, the officer cannot say that if he 1s retured 
under rule 56 (3), that constitutes a punishment within the rıgour of Article 311 of 
the Constitution i 


V. Rajagopalachart, for T L. Nagaraja Rao, for Appellant. 


$ Govnd Swamına'han, Standing Counsel for Central Government, for Res- 
pondent. 


VS. —— Appeal dismissed. 
M Ananianarayanan, G 7 , and EM Narayanaswami v. 
M Natesan, F TV Chınnathambı. 
21st November, 1968 WANo 175 of 1966. 


Madras Panchayats Act (XXXV of 1958), section 25 (1)—Dısgualıficaton of candi- 
dates—Sentenced by a criminal Court to wmprisonment for offence involving moral delin- 
quency—Prescription of qualifying or disqualifying terms—If amounts to gıvıng retrospective 
effect to Act—Five years from the date of exbıratton—What constitutes 


In the elections to the panchayat (the ward was a three member constituency 
and there were five nominations) the appellant secured 308 votes and of the two 
others who were elected, one got 323 votes and another 316 votes and the first res- 
pondent secured. 13 votes and one withdrew On the election petition filed by the 
first respondent, the Election Tribunal set aside the election of the appellant on 
the ground of his disqualification under section 25 (1) of the Act and declared. the 
first respondent as duly elected ın the place of the appellant The appellant was 
convicted for an offence under section 406, Penal Code, and sentenced to two months 
rigourous imprisonment or roth June, 1959 After the dismissal of the revision by 
the High Court, the appellant entered jail on 19th August, 1960, and after under- 
going the sentence came out of jail on 3rd October, 1960 On the dismissal of the 
petition by the single Judge the appellant appealed. 


Held, the application of section 25 (1) of the Act to the circumstances of this 
case is not really to give retrospective effect of the section The Act while conferring 
a right to get elected prescribes the existence, on certain facts as qualifying or dıs- 
qualifying a candidate for election under the Act The fact that the Act depends, 
for its qualifying or disqualifying a person for election, on facts and circumstances 
existing at the tıme of its application which may have had their origin ın past events 
or which may have been existing from a time antecedent to the coming into force 
of the Act, does not, properly speaking by itself, make the Act retrospective or retro- 
active in its operation 


The presumption against retrospectıvıty of a statute is applied only to preserve 
an accrued or vested right To avoid the operation of a statute on the basis of the 
presumption, the right affected must be a vested right ın the strict sense of the expres- 
sion. The existence of a mere option, or of an opportunity to take advantage of 
rights and privileges under an exıstıng enactment ın citizens generally or any class 
of them without any act done by an ınvdıvıdual availing for himself of the option or 
the opportunity is not property, a rıght accrued or rıght vested 


The appellant has no vested right to get elected and the fact that he was not 
disqualified under the prior Act was neither here nor there 


The effect of the reference back under section 25 (1) can only be, having regard 
to the previous words, that he shall be disqualified for election as a member while 
undergoing the sentence and for 5 years from the date on which, the sentence the 
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person was undergoing expired that is 5 years from the completion of the term of 
imprisonment. 


While holding thal the election of the appellant has been properly set aside the 
order of the election Tribunal declaring the election petitioner (who had secured 
only 13 votes) to be duly elected has to be quashed It follows that there is a vacancy 
and there will have to be fresh election. 


M S Sethu, for Appellant. 


The Government Pleader and N. Arunachalam, for Respondents. 
V.S. 





— Appeal partly allowed. 
Anan'anarayanan, C F., The Chief Controlling Revenue Authority v. 
Ramakrıshnan and 
Natesan, JJ- M/s. Simpson and General Finance Co. Ltd. 
28th Fanuary, 1969. RC No. 2 of 1966. 


Stamp Act (II of 1899), section g and Madras City Mumcerpal Act (IV of 1919), 
sections 98 and 135—Jns-rument transferring immovable propertes—Exemption granted 


from stamp duty under Stamp Act—Whether Munwipal Corporation can levy surcharge 
on such instrument. 


Held, section 98 (h) cf Madras City Municipal Act itself makes ıt 
clear that the duty cannot be levied, ın the case of an instrument, which 1s 
not liable to duty at all under the Stamp Act. The tax 1s an additional 
tax or burden upon a pre-existing tax under the Stamp Act, and could be 
appropriately levied, only where the instrument ıs liable to duty under the 
Stamp Act and not otherwise Where there 1s an instrument, which 1s not at all 
hable to stamp duty under the Indian Stamp Act, no surcharge could be levied, 
because, ın law, this duty under section 98 has to be “ın the form of a surcharge on 
the duty imposed. by the Indian Stamp Act ” Where the tax or charge itself can- 
not be levied on the ground of a statutory exemption, the question of imposing a 
further surcharge cannot legitimately arise. 


Held on facts, the taxing power cannot be exercised by the Madras City Munici- 
pal Corporation 


The Additional Government Pleader, for Referring Officer. 
C. $. Padmanab'ıan for M/s King © Partridge, for Respondent. 


S V.J. Reference answered accordingly- 
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Anantanarayanan, G.7 ,and ` The Management of Messrs. 
Natesan, F. Natarajan Engineermg Works, 
13th August, 1968. Madras-ı v, Govındaswamı Naicker. 


W A.No 109 of 1965. 


Industrial Disputes Act (XIV of 1947), section 12—Conciliation proceedings— Works 
Manager of the employer permitted by the employer to represent the employer—Setilement signed 
by Works Manager for employer—Bındıng nature of settlement—If lable to be questioned 
after two years—Estoppel—Acquescence—* Signed by the parties to the dispute’ —Meaning. 


In the course of conciliation proceedings, the settlement of the matters ın dıs- 
pute was reported to the Conciliation Officer and a Memorandum of the settlement 
was drawn up under the terms of section 12 (3) of the Act by the dividual worker 
and the employer represented by its Works Manager. The Works Manager was 
the actual signatory on behalf of the employer firm in the Memorandum of settle- 
ment ‘Two years later when the concerned employee attempted to enforce the 
terms of the settlement, the employer firm contended that the terms were not binding 
on the firm as a signature on the Memorandum by the Works Manager did not 
bind the firm. 


In the writ appeal, 


N 
Held: The employer permitted the Works Manager to appear on its behalf 
and to take part in the conciliation proceedings He held out that he was entitled 
to represent the firm for all purposes and he signed the agreement as representing 
the firm. 


The workman might well have consented to the agreement altering his position 
in respect of defences or contentions open to him, because he was labouring under 
the belief that the Works Manager represented the firm for all purposes This is 
a clear case of estoppel and the employer cannot be permitted to resile from the 
representation It amounts to acquiescence since the employer must have been 
immediately aware of the agreement but it took no steps whatever to repudiate the 
agreement or the agency till the worker sought to implement the agreement two 
years later The firm also had the benefit of whatever industrial truce that followed 
the agreement. 


It cannot be held that by the mere use of words “ signed by the parties to the 
dispute ” in section 12 of the Act the Legislature excluded ali representation or 
agency No such words of exclusion are to be found in the statute The general 
rule must apply therefore that the party may himself sign or he may sign by some 
authorised person or representative who validly signed on his behalf 

V. Thagarajan, for N. Suryanarayana, for Appellant 

S Ramasubramamam for Messrs. Ayar and Dola, for Respondent No. 1. 


The Government Pleader, for Respondents 2 and 3. 


Vs — Appeal dısmıssed. 
Kailasam, F A.S V Varadacharıar v. 
16th September, 1968 Commissioner of Police, Madras. 


WP No 1720 of 1968 


Writ of mandamus—Polsce Officer—Duty to enforce the law of the land—If within 
the discretion of the oficer— Jurisdiction of High Court—Writ, of can issue to a Police Officer 
to enforce the law—Unlawful occupation of the land of the petitioner—Crminal trespass— 
Writ of mandamus—Constitution of India (1950), Article 226. 


The petitioner prayed for the issue of a writ of mandamus directing the Com- 
missioner of Police, Madras, to secure to him peaceful and quiet enjoyment of the 
property by removing the persons who were unlawfully remaining on the property. 
The Commissioner of Police raised the plea that whether police action is necessary 
in this regard or what action is to be taken is within the discretion of the police 
and that a mandamus sought for by the petitioner cannot be issued. 


M--N R G 
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Held, it is the duty of the Commissioner of Police to determine whether the 
continued presence of the hut dwellers amounts to criminal trespass. If he comes 
to that conclusion, it is clearly his duty to evict the trespassers and give protection 
to the petitioner The plea of the Gommissioner that it is within his discretion to 
take action or not has no basis in law and this plea should never have been advanced. 
Itis his duty to enforce the law of the land 

The Commissioner of Police will have to proceed to act in accordance with the 
directions indicated ın the judgment 


R v. Metropolitan Police Commissioner, (1968) 1 All ER. 763, referred 


S. Gopalarainam, for Petitioner. 
T Selvara; for the Government Pleader, for Respondents 


/ 


V.S —— Ordered accordingly. 
Ramakrishnan, 7. AK Krishnamachariar v 
grd December, 1968 State of Madras, represented by 


Collector, Chingleput 
W PNo 1092 of 1966 


Madras Additional Assessment and Additional Water Cess Act (VIII of 1963) 
—Enhancement of assessment— Servıce of notice—By affixture in the first instance rtself—Illegal 
— Note of promary assessment and final assessment issued on the same date—Illegal—Wnit, 


The petitioner, aggrieved by a demand made against him by the Revenue 
authorities for additional assessment and the additional water-cess under the Madras 
Additional Assessment and Additional Water Gess Act of 1963, and representing a 
substantial increase over the existing assessment applied under Article 226 of the 
Constitution to quash the proceedings 

Held : The assessment made on the petitioner 1s in flagrant violation of the 
rules and has to be set aside. 

The rules framed under the Act prescribing the procedure for the levy of addi- 
tional assessment lays down that a notice shall be served by giving or tendering the 
same, to the person to whom ıt ıs addressed , or if such person 1s not found, by eave 
ing the notice at his last known place of abode or business or by giving or tendering 
the same to some adult member of his family or by sending the notice to such person 
by registered post with acknowledgment due , or if none of the modes abovesaid 
is practicable, by affixing the same in some conspicuous part of such abode or 
business 

The method adopted in this case, namely, affixture in the first instanc itself 
ısıllegal in the absence of an attempt to serve by the other methods of service 
prescribed under the rules 

Following a provisional assessment there should be a notice with opportunity 
to the assessee to present his objection and thereafter only a final assessment should 
be made But where both the notice of the primary assessment and the final order 
of assessment were issued on the same date, the procedure would be illegal 


R. Raghunathan, for petitioner. 


J. Kanakaray for Government Pleader for Respondent. 
vs Petztion allowed, 
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Ramaprasada Rao, 7. M. A. Joseph v. 
10th January, 1969. Varadarajan. 
C.R.P. No. 602 of 1968. 


Cıvıl Procedure Code {V of 1908), section 115 and Order 33, rules 1 and 5 (d-1)— 
Plant filed seeking relef of specific performance— Additional Court-fee called on the plaıni— 
Petitioner applying to continue smt m forma pauperis— Rejection of application— Time 
Jor payment of additional Court-fee gwen— Ultimate rejection of plaint for non-compliance— 
Petitioner seeking to revise the earlier order refustag leave to continue the suit in forma 
pauperis— Revision competent— Practice. 


As the plaint in the suit was insufficiently stamped the petitioner was required 
to pay additional Court-fee The petitioner thereafter applied, under Order 33, 
rule 1, to continue the suit zn forma paupers. The application was rejected on 
the grounds that he has the means to pay the Court-fee and that suit was barred by 
limitation. Time was given to the petitioner to pay the additional Court-fee and 
ultimately the plaint was rejected on his failure to pay such additional fee. The 
petitioner filed a revision petition to the High Court against the earlier order refus- 
ing to allow the petitioner to sue as a pauper. On the question of the maintain- 
ability of the revision petition. 


Held, the revision petition was maintainable. The interdict against the main- 
tainability of a Civil Revision Petition under section 115 of the Code, is only in 
cases where there 1s no provision for appeal to the High Court against the impugned 
order The availability of a remedy by way of an appeal to the District Court or 
any other subordinate Court, ıs not a general bar to the entertainability of an appli- 
cation for revision. 


The earlier order is a self-contained order and which can act on its own vigour 
and force. By this order the plaint was not rejected, nor did the order constitute a 
formal expression of adjudication, which can be said to have conclusively deter- 
muned the rights of parties to the action with regard to any matter in controversy 
in the suit. Therefore the order challanged cannot be deemed to be a decree as 
defined in the Code. 


No doubt the later order rejecting the plaint ıs in the nature of a decree under 
section 2 (2) of the Code Nevertheless 1t flows from the former order, which has 
an independent force of 1tsown and therefore susceptible to the visitorial jurisdiction 
of the High Court under section 115 of the Code. The fact that at the inception 
a regular suit was filed does not matter. y 


No doubt the ks began with a plaint as ıs commonly understood. But the 
moment the application to continue the suit ın forma pauperis was made, as the peti- 
tioner was unable to pay the additional Court-fee called, it ceased to be a plaint, 
but in fact became a plaint in the embryo. 


N Stwaman and V. Narayanaswamy, for Petitioner. 
T. R Srınvasan, for Respondent. 


V.S. —— Petition allowed. 
Ramakrishnan, 7. T.K.E. Mohammed Yousuff a. 
15th January, 1969. The Accommodation Controller, 

Trichirapalli. 


W.P.No. 1554 of 1966. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 3—Govern~ 
ment obtaining possession of house for the requirements of Government servants—Allottee, licensee 
under the Government—Subsequent vacancies and allotments by Government—No cessation of 
relationship of statutory tenancy on each occaston—No need to intimate requirement of the 
premses by the Government—No right to the landlord to clarm benefits of absence of such intima- 
tron. 


Once the Government obtains possession of any premises for the requirement of 
the Government servants, under the Act, a composite relationship is created whose 
M—N RC 
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main features are, the statutory tenancy of the Government under the landlord, and 
the allottee’s possession as a licensee under the Government, subject to certain con- 
ditions which give the allottee the liberty to enter into an agreement with the landlord 
about the quantum of rent, subject to the power of the Accommodation Controller 
to fix the rent where no such agreement is possible and subject to the statutory 
fixation of fair rent. 


Possession during that period is deemed that of the Government ; it is the 
Government who selects the allottee and also arranges for the subsequent allotments 
from timé to füme: At none of the intermediate stages, the position of the Govern- 
ment as a statutory tenant ys-a-ws the landlord comes to an end ‘The landlord, 
on the arising of a situation where one allottee officer vacates the building, cannot 
claim that the landlord has a rıght to proceed under the machinery of the Act as ifa 
vacancy has arisen afresh which gives him the right of giving notice of vacancy and 
the obligation of the Accommodation Controller to respond to the notice within 
seven days and the further mght of the landlord to proceed to let out the building 
or occupy it himself in the event of the failure of the Accommodation Controller to 
give the necessary intimation that the premises are required by the Government. 


T. Chengalvaroyan, for Petitioner f 
J Kanakeraj, for Government Pleader, for 1st Respondent. 


K Alaguiswam for V Ramaswamı, for 2nd Respondent. 


VS. Petrion dismissed. 
| nm 
KN Mudahyar, 7. V. S.S Syed Ahmed, Jn re. 
11tr March, 1969. Cri R.C No. 883 of 1967. 


: Crl R P. No. 870 of 1967. 


Penal Code (XLV of 1860), section 441— Criminal trespass— Intent to comnat an 
offence, or to intimidate, insult or annoy any person in possesston— House propertyp— Cuil 
proceedings pending between parties—Accused ejecting near relations of person in possession 
from hosse, throwing things on the ground, bolting the house and remaiung inside the 
house— Effect, 


Pending civil proceedings between the petitioners and PW. 1 in respect of 
a house of which P.W. 1 was ın possession, petitioners went to the house and beat 
the relatives of P.W. 1, pushed them out of the house and threw the vessels and 
furniture on the ground. The petitioners bolted the house from inside and remained 
there until taken away by the police to the Police Station On the question if the 
conviction under section 448 of the Penal Code 1s sustainable, 


Held, the ingredients of intent to annoy, intimidate or insult or to commit an 
offence under section 441 of the Penal Code was proved 


The cover or alibi of cıvıl proceedings pencing between the parties would not 
invest the entry of the petitioners with the character of a bona fide right to be exer- 
cised on their part, more so when.the proceedings were pending ın a civil Court and 
both the parties were awaltıng the final outcome of the proceedings. 


Not merely that the likely consequence of the entry was known to the petitioners 
entering, but the aim of the entry of the petitioners was to cause annoyance, ıntımı- 
dation or insult when they ejected the persons 


K. Ramasıwamı and A Saropm Bat, for Petitioners. 


Caluin Jacob for the Public Prosecutor, for the State, 
V.S. —— Petition dismissed 


Venkataraman, 7. ` “Rajammal A 
26th June, 1968. . Associated Transport Co. 
N A.A.O. No. 88 of 1965. 


Motor Vehicles Act (IV of 1939), sections 110, 2 (14), 95 (1) (b), 96—Claums trebunal— 
Lorry laden with won shafts—Shding of shafts kıllıng a casual labourer sitting on top of the 
won shafts—Excessive speed of driver— Negligence— Liability of owner— Prima facie case 
of neglgence— Examination of driver—Onus on owner of lorry—Place of accident not a 
Riese place’ as defined in the Aci— Insurance company—Not lable—Compensation— 

uantum 


Clams Tribunal— Compensatıon— Death on account of negligence of lorry drwer— State 
Prosecutor— Opinion not to prosecute—Not binding in proceedings under the Act. 


The owner of the vehicle would be lable to pay compensation since the death 
took place on account of the negligence of hisdriver. The Insurance Company is not 
liable as the place where the accident occurred was not a public place within the 
meaning of section 2 (24) of the Act. 


Though there is no direct evidence of the speed of the vehicle at the time of the 
incident there 15 circumstantial evidence which 1s sufficient to show that the driver 
had driven the vehicle at a speed which must be considered excessive 

The very fact that the iron shafts slipped down from the lorry and that the Jorry 
stopped 50 feet from where the deceased had fallen down also, shows that the lerry 
had been travelling at an excessive speed. 

There can be no doubt that if any body;had to examine the driver, it was the 
owner of the lorry who had to doit. Itis unreasonable to expect the petitioner to 
have examined the driver The petitioner had let in sufficient evidence prima farce 
to show that there was negligence on the part of the driver and ın order to rebut that 
inference ıt was the owner who had to examine the driver. 

The proper inference is that the driver was driving the vehicle at an excessive 
speed and was guilty of neghgence and it is that negligence that has resulted in the 
fatal injuries causing death 

The opinion by the State Prosecutor that the driver need not be prosecuted and 
that the case was one of pure accident ıs not binding on the Claims Tribunal or the 
High Court. 

It 1s clear from the definition of a public place in section 2 (24) that the criferion 
is where the public have a right of access to the place and ıt will not be a public place 
merely, if as a matter of fact, the public have access. 

The contention that ıt ıs not open to the Insurance Company to take up this 
defence because that ıt 1s not one of the defences enumerated ın section 96 (2) of the 
Act, has no force because before section 96 (2) comes into play, the habuility of the 
Insurance company must arise under section 95 (1) (6) and 1f under section 95 (1) (b) 
they are not hable on the ground that the vehicle was not used in a public place as 
defined in the Act, section 96 (2) does not come into play at all. Otherwise 1t would 
mean that section 95 (1) (b) making a reference to a public place would be a dead 
letter tus significant to note that section 96 (1) itself speaks of the policy required 
to be issued under clause (b) of section 95 (1). 

On facts, the evidence as accepted by the Claims Tribunal was that the deceased 
was earning about Rs. 5 per day After allowing for his own food and clothing, he 
could provide Rs 2 50 per day to his famıly and this worked out to Rs 75 a month. 
The deceased was aged about 39 years The Tribunal fixed Rs, 10,000 as compensa- 
tion, 1f payable. The deceased being a casual labourer, was not entitled as of right 
to work every dayın the month The deceased himself was negligent in sitting on the 
top of the ıron shafts. A sum of Rs 6,500 was awardable as compensation. 

PP Selvaraj, for Appellant. 

P. B. Anantachan and T.T, N. Vallinayagam and Sundararajan and Sivaswamı, for 
Respondents. i 

V.S. - š Appeal allowed, 
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M. M. Ismail, 7. Mottur Hajee Abdul Rahman & Co. v. 
15th July, 1968 š Dy. Commer Tax Officer, Vanıyambadı. 
C. M P. Nos 7795 & 7797 of 1968 

in WP: Nos 1857 and 1858 of 1968. 


Contempt of Court— Madras General Sales Tax Act (I of 1959), Schedule TI, item 7 
—Validity—Writ petition admitted and interim stay of further proceedings made—Notwce 
by Department to assessee requiring him to furnish security for taxes due—Amounts to contempt. 


Held, the subsequent notice issued to the petitioner does constitute contempt 
of the High Court 


; No Officer of the Government however high or exalted he may be, can take 
upon himself the responsibility of judgıng the correctness or validity of an order of 
any Court and if he honestly and bona fide ın the discharge of his functions, feels that 
the order 1s erroneous or requires any modification, the only remedy open to him 1s 
to approach that Court 


But the Court accepted the unconditional apology tendered by the 1espondents 
and dropped further proceedings, 


R Kesava Iyengar for K Yamuna, for Petitioner. 
The Assistant Government Pleeder, for Respondents. 


V.S, —— Ordered accordingly, 
Alagıriswami, F. Jayarama Mudaliar v. 
19th July, 1968. Ayyaswamı Mudaliar. 


f S A No. 1173 of 1964. 

Transfer of Property Act (IV of 1882), section 52— Lis pendens— Doctrine of— Appl- 
cabılıly— Land Improvement Loans Act (XIX of 1883), section 7 (0)— Revenue sales in 
respect of loans taken under the Act— Applicability of principle of lis yendens 


The principle of ks pendens enacted ın section 52 of the Transfer of Property 
Act would not extend to an involuntary alienation ın execution of a mortgage decree 
where the mortgage was prior to the suit in which the doctrine 1s relied\on The 
rights of the purchaser ın execution of such mortgage decree would date back to 
the date of the mortgage 


The doctrine of lis pendens does not affect sales under the Revenue Kecovery 
Act But in view of the provisions contained ın section 7 (c) of the Land Improve- 
ment Loans Act, 1883, the principle that lis pendens cannot apply to revenue sales 
is confined to the property for the improvement of which the loans under that Act 
were taken and not all the properties covered by the revenue sales 


VV Raghavan, VN Krshna Rao and B Balaramalingam, for Appellant. 


T R. Ramechandran, K. Chandramoult and R Shanmugam, for Respondents 1 and 
6 to g. 


V.S. — Ordered accordingly. 
Sadasıvam, F. K.S. Raghavan v. 
, 16i4 January, 1969. The State. 


Cri R.G No. 331 of 1967. 
Gr R.P. No 327 of 1967. 


Madras City Mumcipal Act (IV of 1919), section 287—Offence under—Failure to 
take out a license for running a licensed trade—If only owner or occupier alone 1s lable. 


It ıs no doubt true that section 287 (3) of the Madras City Municipal Corpora. 
tion Act enjoins the owner or occupier alone to take out a license for using a premises 
for any of the purposes mentioned in Schedule VI of the Act. But that does not 
mean that only the owner or occupier of a premises will be hable for contravention 
of the provisions of section 287, viz., failure to take out a licence in respect ofany 
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trade carried on in the premises which requires to be licensed. The offence under 
section. 287 consists ın using a place for any of the purposes specified in Schedule VI 
without license or contrary to the terms and conditions of the licence. The prohibi~ 
tion 1s against any one using the premises contrary to the section. Hence any person 
whether he be the owner, occupier, employee or tenant, found carrying ona trade 
which requires a lıcence under Schedule VI of the Act, without a hcence in that 
regard, can be prosecuted for contravention of section 287 of the Act. 

VR Venkataraman, for Petitioner. 

R. Veeraswam: for Public Prosecutor, for st Respondent. 

T A Ramaswami Reddy, for 2nd Respondent. 


RM. ——— Revision dismissed. 

O N. Muthu Ramalingam v. 

Ramakrishnan, F T. M Sembuselli Gounder. 
21st Fanuary, 1969 W.P Nos. 1572 and 2301 of 1966. 


Madras Co-operative Societies Act (LIII of 1961), section 27 (3) (a), Chapter V of the 
Rules, rules 29X2), 29 (5) (122), 29 (6) (2) (c) and 30 (2)—Co-operatıve Bank—Executıve 
Commitee and President—Elections for the first ame under the Act—Retorement of one-third 
at the end of year—Rules prescribing persons seeking election not to take part ın any stage of 
the conduct of electon—G O exempting such procedure for the first electeons—Outgoing 
President a candidate for election—Calling for and scrutiny of nomination papers and conduct 
of election by outgoing President—Election to be quashed as opposed to farr play and principles 
of natural justice—W rit at the instance of aggrieved petitioners who withdraw their nominations 
—-Maintainable—Constitution of India (1950), Article 226 

The petitions have to be allowed and the impugned election of the respon- 
dents in these writ petitions has to be set aside : 

The fact that the course adopted ın the case was necessitated by the exigency 
arising in the case of election for the first tıme under the new Act, ıs hardly a circums- 
tance which would justify a result ın which a person ıs made to appear, so to speak, 
to beajudge ın hisowncause Thatviolates not merely the principles of natural 
justice but also the principles of fair play and free election, essential to be observed 
m a democratic set up 

The fact that the petitioners withdrew from the election after filing nomination 
papers feelmg aggrieved against the unsuitable method proposed for the several 
subsequent stages of the election would not be a ground for denymg the remedy 
which they now seek The petitioners withdrew because they were aggrieved 
against the arrangements made for the conductof the election from the tıme 
of the receipt of the nommation papers, their scrutiny and the subsequent holding 
of the election Ifthe procedure at any of these stages in which they took part 1s 
ırregular, the petitioners certainly can seek for relief ın this writ proceeding. 

S Mohan, for Petitioner and : 

P S Srısalam, for Respondent in W P No. 1572 of 1966 

P S Narasımhan, for Petitioner and 

M Chenniappan, for Respondents 9 and 10 ın W P No 2301 of 1966. 

J Kanakaraj, for Government Pleader, for Ist Respondent. 


VS. —— Petition allowed. 
K Veeraswam, 7. M. Allauddın v. 
17th February, 1969. P.S Lakshmınarayanan. 


CRP.No 618 of 1968. 
Civil Procedure Code (V of 1908), Order 6, rule 17 and Order 7, rule 10— Suit for per- 
manent injunction resiramıng defendant from interfering with possession— Amendment— Applica- 
tion to add a prayer for recovery of possession—Dtsmissal on the ground that amendment, uf 
allowed, would render sutt beyond pecumary yurısdıcizon—Order unsustarnable—Proper 
procedure. 
Plaintiff filed the suit for a permanent injunction restraining the defendant from 
interferıng with his possession. On the allegation of the defendant raised ına 
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counter affidavit filed by him-in an interlocutory application, the plaintiff filed an 
"application for an amendment seeking to add a prayer for recovery of possession 
The application was dısmısscd on the ground that the property had a potential value 
as a house site and if the amendment were allowed, the value for purposes of jurisdic- 
tion would probably exceed the Court’s powers. On that view the District Munsif 
directed the plaint to be returned for presentation before the proper Court,and set a 
date for getting the plaint ready and when the Court found that the plaınt was not 
so ready he dismissed the application. 


Held, in revision : the order of the District Munsif cannot be sustained. 


The Court below ıs the Court properly in seizin of the plaınt as it is and 1t1s 
only as and when the amendment 1s allowed the question would arise whether that 
Court could try the surt having regard to the enhanced valuation of the suit property 
for purposes of Court-fve and jurisdiction. 


The right course to adopt is to allow the amendment, grant an opportunity to 
the plaintiff to pay the deficit Court-fee and 1f there 1s any question about pecuniary 
Jurisdiction arising examine the matter and if necessary ın the light of a report to be 
called for from a Commissioner and on a definite findıng on that question, to decide 
whether the plaint should be retained or will have to be returned to the plaintiff 
as one in excess of the pecuniary Jurisdiction of the Court. 


T. $. Subramanian for T. R Srimvasan, for Petitioner. 
K. Hariharan and P. Viswanathan, for Respondent. 


VS. —_—. Petition allowed» 
Kalasam, 7 V Nagalıngam v. 
21st February, 1969. Sivagnanam, 


WP No 1956 of 1967. 


: Madras Panchayats Act (XXXV of 1958), section 25 (2) (¢)—Dusqualification— 
Subsisting contract—Panchayat Union Councl—Elections of Chairman—Candidate, member 
of a Co-operative Soctety having subsisting contracts with the Panchayat Union—Entails dis- 
gualrfication—Election as Chairman can be challenged though election as member of Panchayat 
was not called in question. 

The petitioner and the respondent, by virtue of their being elected as Presidents 
of two panchayats, beceme the members of a tanchayat Union Council On the 
date of nomınatıon for election of Chairman of the Panchayat Union Council, the 
respondent continued to be a member of a Labour Contract Co-operative Society 
which had two subsisting contracts with the Panchayat Union Council for the con- 
struction of ahospiteland roads An election petition challenging the election of 
the respondent as Chairman was dismissed, The petitioner applied ‘under 
Article 226 of the Constitution 

Held, the respondent ıs disqualified for election 2s Chairman, under section 25 (2) 
(c) of the Act 

Under section 25 (2) (c) a person taking any kind of interest direct or indirect, 
personal or through being a member of 2 society which has a subsisting contract 
with any Panchayat or Panchayat Union, ar the dete of nomunatıonor election, 
will be disqualified 

It 1s open to the petitioner to challenge the validity of the election of the 
respondent 2s Chairman of the Panchayat Union Council The contention that 
when once the election of the respondent as member of the panchayat was not 
questioned ıt was not open to him to question the validity of election to the 
Chairmanship of the Panchayat Union cannot be accepted 


V.V Raghavan, for Petitioner 
V K Thiruvenkatachan, for R G Rajan, for Ist Respondent. 
V.S. —— Petition allowed, 
(END oF VOLUME (1969) 1 M L.J. (NOTES OF RECENT CASES) J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:— MR. M. ANANTANARAYANAN, Chief Justice, MR. Justice P. RAMAKRISH- 
NAN AND MR. Justice M. NATESAN. 


The Chief Controlling Revenue Authority, Madras, Board 
of Revenue, Madras-5, Referring Officer .. Petitloner* 


v. 
The Canara Industrial and Banking Syndicate, Limited, Madras 
and others 5 .. Respondents, 


Stamp Act (II of 1899), Article 23, Schedule ]—Conveyance—Instrument styled as receipt 
bearing stamps of ten naye paise—Duly signed and containing words conveying immove- 
able properties—Instrument ‘‘ executed ”—Liable to be stamped as a conveyance— 
“ Executed”? ‘© chargeable””—Words and phrases—Instrument “ executed? and not 
“executed ”-—Distinctilon. 


A person sold properties, namely, Rice, Flour etc. Mill together with their acces- 
sories for Rs. 17,000 to another. The mstrument is styled as receıpt and is written 
on plain paper, bearing revenue stamp of the value of ten naye paise. It 1s admit- 
ted that the land and the buildings in which the Rice and Flour Mulls and the 
appurtenant machinery were installed were separately sold between the same 
persons by a registered sale deed of the same date as the receipt. The properties sold 
for Rs 17,000 were embedded and attached to the earth and itis not in dispute 
that the instrument “ receipt ” really relates to the sale of immovable properties 
It was the contention of the respondent that notwithstanding the above fact the 
instrument, was not a valid conveyance and could not be held lable to stamp duty 
under Article 23 of Schedule I to the Stamp Act. In a Reference to the High 
Court by the Chief Controlling Revenue Authorities, Madras, under section 57 
of the Stamp Act, 

Held: The document is liable for stamp duty under Article 23 of Schedule I to the 
Actasa conveyance. Having regard to the definitions of “chargeable,”!and “execut- 
ed” the document has to be considered as chargeable with stamp duty when it 
is executed. Once a document is complete in execution in the sense, the parties 
and attestors had signed the same and the effective words of disposition are there 
ımmediately transferring rights, by the very terms of the document the document 
is certainly lable to stamp duty with reference to the relevant artı le of the Stamp 
Act since execution is complete, the question of subsequent registration is a 
distinct matter altogether. 


* Ref. C. Nos. 12, 13 and 17 of 1965. 17th April, 1967, 


` 
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Where the documents required by law to be attested was not attested, this 
document would not be “executed” document at all within the scope of relevant 
definitions of the Stamp Act and hence 1s not complete document purporting to 
transfer rights and hence no question of stamp duty would arise. 


Cases referred to the High Court by the Chief Controlling Revenue Authority, 
Madras,under section 57 of the Indian Stamp Act, 1899, in the matter of instruments, 
dated gist July, 1963, 15th November, 1958 and 31st October, 1963 respectively 
executed by the Canara Industrial Banking Syndicate, Ltd , Madras and the Venus 
Oil and Fertilisers (P) Ltd by O R Gopalachari, and O G. Parvathavardhani 
Ammalin favour ofS R S Subramanian and by the Ganara Industria] and Banking 
Syndicate, Ltd , Salem and the Premier Roller Flour Mills Ltd , Salem-2, regarding 
the duty chargeable on the said instruments on his file on the following questions of. 
law in Referred Case Nos 12, 13 and 17 of 1965 respectively, namely — 


“ (1) Whether the instrument ın question is liable to be stamped even if ıt 
weie not to be attested and whether instruments in general are to be stamped on 
execution notwithstandmg that other condityons which validate the transfer of 
rights which the instrument purports to make are not present. Whether the 


instrument ın question ıs chargeable as a mortgage.deed under Article 40 (b) of 
Schedule I of the Indian Stamp Act, and 


(u) Whether the mstrument ın question ıs not lable to be stamped under 
Article 23 of Schedule I of Stamp Act even though ıt 1s not registered and whether 
instruments in general are to be stamped on execution notwithstanding that other 
conditions which validate the transfer of rights which the instrument purports 
to make are not present; and 


(111) Whether the inst:ument m question is not hable to be stamped under 
Article 40 (b) of Schedule I, to the Stamp Act even though it 1s not registered and 
attested and whether instruments ın general are to be stamped on execution not- 
withstanding that other conditiens which validate the transfer of rights which the 
instrument purports to make are not present.” 


Additional Government Pleader (V Ramaswami), for Referring Officer. 


. M. L. Nayak, R Gopalaswamy Ayyangar, K Venkatasami, K Alagiriswami and 
S. Jagadisan, for Respondents. 


The Order of the Court was pronounced by 


Anantanarayanan, C J.—These references under section 57 of the Indian Stamp: 
Act, 1899, are closely mter-related ın the substantial question volved, namely, 
what was precisely decided in Crompton Engineering Co., Lid v Chief Controlling Revenue 
Authority, Madrasl,and how far should the dicta ın that judgment be pressed with 
regard to an unregistered instiument, which, but for registration, 1s effective to trans- 
fer rights as a conveyance or a deed of mortgage? Of the three references, Referred 
Case No. 13 of 1965 1s the most significant, on the facts, and the arguments were 
really elaborated in this case. Therefore, we consider it most appropriate to deal 
with this reference immediately, and in detail. The question for our decision 1s . 


“ Whether the instrument ın question 1s not hable to be stamped under Article 

- 23 of Schedule I of Stamp Act, even though ıt 1s not registered, and whether ınstru- 

ments in general are to be stamped on execution notwithstanding that other condı- 

tions which validate the transfer of rights which the instruments purport to make. 
are not present ? i 


Before dealing with the main issue, ın this select reference (Referred Case 
No 13 of 1965), ıt 1s essential to set forth the several definitions and provisions of 
the Indian Stamp Act II of 1899, as amended upto-date - No apology 1s, hence, 
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needed for these verbatim citations, asthe definitions and their juxtapositicn have to 
be borne ın mınd, when considering the question really involved 


Section 2 (6). Definition of “ chargeable.” 


“ Chargeable’ means, as applied to an instrument executed or first executed. 
after the commencement of this Act, chargeable under this Act, and, as applied 
to any other instrument, chargeable under the law in force in India when such 
instrument was executed or, where several persons executed the instrument at 
different tumes, first executed.” 


Section 2 (10). Definition of “ conveyance.” 


« Conveyance 2’ includes a conveyance on sale and every instrument by which 
property, whether movable or immovable, ıs transferred inter vivos and which 1s 


not otherwise specifically provided for by Schedule I (or by Schedule I-A as the 
case may be. .. .... ).” 


Section 2 (12). Definition of “ execüted ” and “ execution ” 


“ Executed ” and “execution” used with reference to ınstruments, mean 
“ signed ” and “ signature.” 


Section 2 (14). Definition of “ instrument.” 


. 1 
“ ‘Instrument? includes every'document by which any right or lability 1s, or 
purports to be created, transferred, limited, extended, extinguished, or 1:ecorded.” 


Section 2 (17). Definition of ‘‘ mortgage-deed” : 


“Mortgage-decd” includes every instrument whereby, for the purpose of securing 
money advanced, or to be advanced, by way of loan, or an existing or future debt, 
or the performance of an engagement, one person transfers, or creates to, or in 
favour of another, a right over or ın respect of specified property ” 


Section 3. 
“ Subject to the provisions of this Act and the exemptions contained ın Schedule 


I, the following instrument’ shall be chargeable with duty of the amount indicated. 
in that schedule as the proper duty therefor respectively, thatis to say — 


(a) every instrument mentioned ın that schedule which, not having been 
previously executed ın India on or after the first day of July, 1899 ” 
Section 17. 
“ All instruments chargeable with duty and executed by any person in India 
shall be stamped before or at the tame of execution.” 


A very brief reference 1s sufficient to the relevant articles of the Sta 


mp Act. 
Under Article 29 of Schedule I, a documents hable to duty asa p sc 


“conveyanceasdefinedbysectıon2(10).............. ” 
Section 2 (23) embodies the definition of a Receipt which 


““ıncludes any note, memorandum or writng—(a) whereby any money. 
>» 


or any bill of exchange, cheque or promissory note 1s acknowledged to have 
beenreceved.......... 806 2... ” 


The relevant article of Schedule I ıs Article 53, which 1s 


“ Recerpt as defined by section 2 (23) for any money or other property, the 
- amount or value of which exceeds twenty rupees ” te Se 


One other article that may be conveniently referred to here, ıs Article 40 relating to 
mortgage-deed of which there are,two sub-divisions (a) and (b) depending upon whether 
possession of property 1s forthwith given, orisnot. =~ x 
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The facts in Referred Case No. r3 of 1965 can be very briefly stated. On * 
15th November, 1968, O R. Gopalachari and O. G Parvathavardhanı Ammal 
sold valuable properties, namely, rice, Hour etc , mill together with their accessories, 
for Rs. 17,000 to S. R, S Subramanian. The instrument is styled as receipt and 1s 
written on plain paper, bearing revenue stamp of the value of ten naya paise. 
Admittedly, the land and the buildings ın which the rice and flour mills and the 
appurtenant machinery were installed, were separately sold between the same per- 
sons, by a registered sale deed, dated 15th November, 1958, the same date. But 
one very important feature of the alleged receipt is that ıt does not, as may be consi- 
dered ex facie from the facts, relate to the sale of movable properties. On the con- 
trary, the properties sold for Rs 17,000 were embedded and attached to the earth, 
and the ınstrument (receipt) really relates to the sale of immovable properties; that 
is not in dispute. 


It was contended on behalf of the respondent, on the authority of Crompton 
Engineering Co , Lid v. Chief Controlling Revenue Authority, Madras}, that, notwithstanding 
the above fact, thatınstrument not bemg registered, was not a valid conveyance, 
and could not be held liable to stamp duty under Article 23 of Schedule I of the 
Stamp Act. We might here note that in an earlier reference to this Court Chief 
Controlling Revenue Authority v Madras Industrial Investment Corporation®, the learned 
Government Pleader sought to raise the very same question, that we should now 
authoritatively interpret the scope of the dicta ın Crompton Engineering Co, Lid v. 
Chief Controlling Revenue Authority, Madras!, or, if we accepted the argument of the 
learned Government Pleader on that aspect, have the decision posted for reconsi- 
eration at the hands ofa Fuller Bench We then pointed out that there was no 
actual case before the Court at all, which volved the question, and that 


“ın the mere context of a hypothetical case and a document which may never 
eventuate.” 


We did not consider that the principle of stare decisis should be departed from. 
But, ın the present case, there can be no doubt that the dicta ın Crompton Engineering 
Co., Ltd. v. Chief Controlling Revenue Authority, Madras‘ do fall to be squarely considered. 
The learned Additional Government Pleader strenuously contends, that that deci- 
sion cannot be taken as authority for the view that a document 1s not liable to be 
charged with duty, either as a conveyance or as a mortgage deed, as the case may be, 
merely because 1t 1s unregistered, and the law requires registration to effectuate such 
transfer of nights. On the contrary, he contends that any such interpretation would 
involve a situation which 1s patently opposed to the stamp law, which has always 
envisaged a document as beimg liable to stamp duty, at the time of 1ts execution, 
and prior to its registration We shall dwell on this aspect for a moment for we do 
not think that this proposition can be seriously doubted. 


The proposition that the entire stamp law envisages a document as liable to 
stamp duty, at the time when the instrument is executed, would appear to neces- 
sarıly follow from the definition of Chargeable under section 2 (6), from the terms of 
section 3 (a) and also from the explicit terms of section 17 of the Stamp Act that we 
have set forth earher. The matter 1s indeed set at rest, by the dicta of their Lord- 
ships of the Supreme Court in New Central Jute Mills v. State of West Bengal’, though 
the facts of that case involved a different and, perhaps, an unique situation. That 
was a case ın which a mortgage deed was executed in Uttar Pradesh though it related 
to property situate in West Bengal, and the document was received in that State 
for registration. The document had been stamped in accordance with the law of 
West Bengal but the judgment held that when the document came up before the 
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“officers of Uttar Pradesh for decision, whether it was duly stamped or not, the officers: 
*of Uttar Pradesh were bound to hold that the instrument was not duly stamped, as. 
it did not bear Uttar Pradesh Stamps. This particular situation of a document 
executed ın one State, and attempted to be registered ın another State, does not now 
concern us. But the Supreme Court authoritatively held at page 1311 that, 


de “* Primarily, the lability of an instrument to stamp duty arises on execution.” 
ain, 

_ “ Itis clear that ın many cases the only one lability, viz , the hability on execu- 
tion of the document will arise After the amendment of the Act, the lability 
can no longer be said to arise generally in India but must be held to arise in the 
particular State where the instrument is executed, ..... ... veceeceeees In. 
all these cases the instrument can be said to be duly stamped only ifıt bears stamps 
of the amount and description in accordance with the law of the State concerned. 
—the law including not only the Act but also the rules framed under the Act.” 


, The learned Additional Government Pleader would thus appear to be perfectly 
Justified ın his contention that the document has to be considered as chargeable with. 
stamp duty, when it 1s executed which term executed itself has to be interpreted in 
the light of the definition embodied ın section 2 (12) Actually, there can be no 
question of impounding the document and recovering the proper stamp duty from 
the party hable, subsequent to registration, and this ıs not disputed, The real ques- 
tion 1s, did the case in Crompton Engineering Co., Ltd v. Chief Controlleng Revenue Autho- 
rity, Madras, purport to decide that, even though a document ıs otherwise ccmplete 
as a conveyance, or a değd of mortgage, and the recitals therein fully transfer the 
relevant rights ın property, it 1s still not liable to stamp duty, either as a conveyance 
or as a deed of mortgage, purely because it has not been registered ? 


The facts in Crompton Engineering Co., Lid v. Chief Controlling Revenue Authority, 
Madras}, have to be carefully borne in mind, ın this context. We are definitely 
of the view that the dicta ın this decision would appear to have been misinterpreted, 
and pressed beyond their proper scope The document itself is set forth, with refe- 
rence to the effective clauses (1) and (9), ın the head-note of the judgment. After 
‘extracting these clauses, Rajagopalan, J. who delivered the yudgment on behalf of 
the Full Bench, stated as follows : i 


“The document, dated 22nd March, 1948, was not attested It was not regis- 
tered.” 


The learned Judge then extracted the definition of mortgage-deed embodied 1n section 2 
(17) of the Act, that we have earlier set forth Later, he proceeded to extract 
section 59 of the Transfer of Property Act, which makes ıt essential that where a 
mortgage secures a principal of one hundred rupees or onwards, and 1t 1s other than 
a mortgage by deposit of title deeds it can be effected only by a registered instrument,, 
signed by the mortgagor and attested by at least two witnesses The learned Judge. 
then proceeded to make the following observations at page 569. 


“ That the transfer contemplated by section 2 (17) of the Indian Stamp Act is 

a transfer valid ın law, should be obvious Such a valid transfer could not have 
been effected under the document, dated 22nd March, 1948 which was neither 
attested nor registered Under section 59 of the Transfer of Property Act a valid 
mortgage can be effected only when the instrument 1s (1) signed by the mortgagor, 
(u) attested by at least two witnesses, and (111) registered Leaving aside the 
question of registration of an insufficiently stamped document, no one can clam 
that a document not signed by the mortgagor 1s an instrument of mortgage liable 
tobestamped.................. The law embodied ın section 59 of the Trans- 
fer of Property Act necessitates, the signature, of the mortgagor and the attes— 
- tation by at least two witnesses ın equal degree. To ensure the validity of the 
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instrument as a mortgage, attestation 1s made as much a part of the execution as 
the signature of the mortgagor ” “ 


Later, towards the end of the Judgment, the learned Judge observes at page 571° 


“The very difference between the definition of an instrument ın section 2 (14) 
and a mortgage deed ın section 2 (17) should show that the “ transfer * provided 
for m section 2 (17) is a transfer valid ın law To make a document hable to 
stamp duty as a mortgage deed, ıt ıs not enough if the document ‘ purports’ to 
effect a transfer. Zi must ‘ transfer’ (Italtcs ours)” 


We think that it 1s obvious and indisputable that the last observation we have 
extracted will have to be read in conjunction with the earlier passage which we have 
also set forth, and the facts of the case. It would be an erroneous principle of 
mterpreting the judgment, to press into service the last few observations alone, 
divorced from the earlier dicta and the explicit fact that the learned Judges were 
dealing with a document, which could not be a mortgage-deed at all, because ıt was 
not attested by two witnesses, as the law requires. Clearly, what the learned Judge 
meant was that, where the document contained recitals of disposition creatiig a 
transfer of rights, by the very force of the recitals, between the parties, and it has been 
completely executed, the requirements of the law being satisfied in that respect, 
it must be interpreted as actually transferring the rights, and hence as amounting 
either to a conveyance or a mortgage deed, as the case may be. But, where this 
execution 1s complete, even if the recitals purport to transfer rights, the document 
cannot come under the category of a mortgage deed as defined in law. The learned 
Judge explicitly observed. è 


“Leaving aside the question of registration of an msufficiently stamped 
document,” 


in the earlier passage We may point out that though registration is necessary under 
the law, to give legabeffect to the document, ıt ıs not merely a power of the executant 
to register the document, the party to whom the interest 1s conveyed can also have 
it compulsorily registered Obviously, the category under which an mstrument falls 
cannot be affected by the mere absence of registration, if the document 1s otherwise 
fully dispositive ın character, and duly executed. The case of Crompton Engineering 
Co , Ltd v. Chief Controlling Revenue Authority, Madras}, did not go beyond this, for the 
learned Judges of the Full Bench had before them an actual document which was 
not duly executed at all A different interpretation of this judgment would really 
render the provisions of the Stamp Act nugatory, envisaging as they do the charging of 
an instrument under the relevant article of Schedule I, depending solely on the terms 
of the creation of rights and due and complete execution, since the document 1s 
necessarily executed prior to its registration An interesting decisioa 04 this aspect 
is Shams Din v The Collector, Amritsar? During the course of the judgmeat of the 
Special Bench, the learned Judges observed, with reference to the definition 1n sec- 
tion 2 (12) at page 451: 


ee 


ro .....the intentio1 of the new clause was to make ıt clear at what tıme 
a document became executed so as to be chargeable with stamp duty under 
section 3 of the Act.... .....for the purpose of the Stamp Act the clause makes 
all documents which are chargeable with duty when executed, chargeable as 
soon as they are signed by the executant ” 


With respect we may point out that the words dy the executant occurring in this 
passage, are a dıstınct addition to the definition ın section 2 (12) and, hence, not 
‘warranted. If executed means signed, and execution means signature, ıt 1s clear that this 
will include the signature of all persons, who are required by the character of the 
document to sign ın the document, ın order to give that document effect according 
to law. We have no doubt, therefore, that, ıf a document 1s of such a character 
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that both parties to the document should sign ıt, to constitute it a binding agreement 
between them, ıt should contain the signatures of both, smılarly, ıfıt has to be signed 
by two other attestors, in order to make it legal, this will also be necessarily part of 
the definition. But, once a document ıs complete Yn execution ın this sense, and 
the effective words of disposition are there, immediately transferring rights by the 
very virtue of the document, the question of 1ts subsequentregistration 1s a distinct 
matter altogether, and the document 1s certainly hable to stamp duty with refe- 
rence to the relevant article of the Stamp Act since execution 1s complete. 


We have next to see whether in this particular case, the Tamil text of the alleged 
receipt (which has been placed before us) does or does not justify the interpretation of 
the document as a complete conveyance, as defined in the Stamp Act. We think 
it 1s sufficient to observe that very explicit words are to be found in the Tami text, 
to the effect that for the consideration of Rs 7,000, absolute title was beng conveyed 
in the properties to the vendee. ` There can be no doubt whatever, therefore, that 
this 1s not a receipt, but a conveyance, and the due and complete execution of the 
document is undeniable. 


Learned Counsel for the respondent (Sri Gopalaswamı Ayyangar) had drawn 
our attention to certain observations of Hawkins, J , and Lord Esher, M R , in Commis- 
stoners of Inland Revenue v. Angus, The Same v Lewis1. That was a very different 
case of a document which was readily an agreement to convey, which the Court of 
Equity would have enforced by a decree for specific performance in the event of the 
vendor not fulfilling his contract. Such a document, the Courts held, did not fall 
‘within the definition of conveyance on sale ın section 70 of the Stamp Act of 1899. 
We are of the view that there 1s nothing ın the dicta ın this decision, which can possi- 
bly reinforce the interpretation that the document, with which we are now concerned 
is not by its terms, effective as an actual conveyance. As we have stressed, due 
execution is undisputed. AsLord Esher, M R, said 1f the document 1s not effective 
as a conveyance, but it requires a subsequent decree for specific performance, it 
would be a contradiction of term to say that by itselfit constituted a conveyance We 
are quite unable to see how this decision helps the respondent. 


This reference has to be accordingly answered ın the form that the document 1s 
liable for stamp duty under Article 23 of Schedule J, and that the dicta in Crompton 
Engineering Co, Lid v Chief Controlling Revenue Authority, Madras? will have to be 
interpreted as of restricted scope, and with ieference to the facts ofthat case, as we 
have earlier pointed out. 


Referred Cases Nos. 12 and 1} of 1965 —These references can be very briefly 
disposed of. Admuttedly, on the same interpretation, these documents cannot be 
possibly held to fall within the category or mortgage deeds under Article 40 (b) of 
Schedule I. In each of these two cases, ıt 1s indisputable that the document was not 
attested, as required by law, quite apart fiom the question ofregistration Therefore 
wıthın the scope of the relevant definition, tnese were not executed documents at all. 
They do not fall within the category because they are not complete documents pur- 
porting to transfer rights of the kind contemplated. In these two cases, the references 
must be declined. 


V.S. References answered accordingly. 


Fen ee 


1. (1889) LR 23 QBD 579, M L.J. 620 (F.B ). 
2. LL.R (1953) Mad. 566 . (1933) 1 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- (Special Origmal Jurisdiction.) 
PRESENT :—MR. Justice P. RAMAKRISHNAN. 
Sivaprakasa Mudalıar .. Petihoner* 


v. 
The State of Madras, represented by the Special Deputy Collector 
for Land Acquisition, State Housmg Board Scheme, Madras-1 
and another .. Respondents. 


Land Acquisition Act (I of 1894), sections 4 (1), 5-A and 6 (1)—Section 4 (1) notification 
entioning the public purpose of ** rehabilitating the slum dwellers in Madras ” —Sectıon. 

5-A enquiry as well as section 6 (1) notification mentioning wn addition the purpose of 

€ oncreasing the housing accommodation in Madras” —Vahadtty—Thirty days’ time-lımat 

Sor filing objecttons—Object—Government’s power to wawe the tume-lumt—Duscretion 

to reject or accept the objections filed—Delay ın publication of section 6 (1) notification 

due to land-owner filing successwe writ petitions—Notrfication not hable to be quashed. 


The objection to the land acquisition proceedings 1s that the origmal purpose 
to accommodate slum dwellers had become altered and a new purpose was men- 
tioned ın section 5-A enquiry as well as in section 6 declaratior. It 1s urged that 
in substance what was origmally a purpose which was to rehabilitate the slum 
dwellers in the Madras City, had been widened to the purpose of increasing the 
housing accommodation mn M.dras City. This objection is without any force. 
There 1s nothiag illegal in expanding the public purpose in the above manner in 
the circumstances of the case. Rehabilitatmg the slum dwellers means giving 
them proper dwelling facilities. The fact that the increasing of housmg accom- 
modation 1s added in the section 6 (1) declaration would only serve to make the 
purpose mentioned im the original section 4 (1) rotification fuller and more com- 
prehensive. It will not amount to introducing a new purpose wholly divorced 
from the purpose stated in the origmal section 4 (1) notification. 


The reference to thirty days’ time-limit in section 5-A is primarily intended to 
provide an opportunity for an aggrieved party to file objections to the proposed 
acquisition. Where an enquiry under section 5-A has been held and the peti- 
tioner’s objections have been heard at that enquiry, there can be no more occasior 
for quashing the section 6 declaration, on the ground that proper opportunity 
had not been given to the aggrieved party to file his objections, in consequence 
of the expiry of more than thirty days after section 4 (1) notification The tıme- 
limit of thirty days 1s mtended to enable the authorities m proper cases to exclude 
belated objections. But where, as in the present case, the authorities are pre- 
pared to excuse the delay in filing the objections and actually hear them at the 
section 5-A enquiry, there is no more room for objecting to the proceedings. 


The authorities have a discretion in the matter of accepting the objections filed 

by an owner to the acquisition of any particular land and overruling the objec- 

* tions of the owner of another land There will be no question of dıscrımmatıon 

in such cases for in one case the objections may be valid and ın the other case the 

objections may not be valid. This is a matter which is withy the discretion of 
the authorities at the tıme of hearmg the objections at the section 5-A enquiry. 


It is true that in the present case there was delay in the publication of section 
6 (1) declaration after the notification under section 4 (1). But on that ground 
the section 6 (1) declaration could not be quashed as a considerable part of the 
delay was due to the successive attempts made by the petitioner to attack the 
land acquisition proceedings in writ proceedings. 





* W.P. No. 2872 of 1965. goth September, 1967. 


— 


g} SIVAPRAKASA MUDALIAR. v. STATE OF MADRAS (Ramakrishnan, J). '9 


Petition under Article 226 of the Constıtution of India, praying that in the 
circumstances stated therem, and m the affidavit filed therewith the High Court 
will be pleased to issue a writ of ceritorarı callmg for the records in J. 1/237/63 on 
the file of the first respondent and quash the notice, dated 18th April, 1964 therein 
issued under section 5-A of the Land Acquisition Act (I of 1894) as amended by the 
Land Acquisition (Amendment) Act (XX XVIII of 1923) followed by the declaration 
issued under section 6 of the said Act published ın the Fort St. George Gazette, dated 
26th May, 1965, Part II, section 1, page 980 in II-1 No. 2265/65 in their application 
to the land Government (dry) S No 154 of the extent of 2 acres 44 cents situate in 
Madras District, Madras Extended Area Taluk No. 111, Kodambakkam Village. 


N. Arunachalam and T. S. Rangarajan, for Petitioner. 
The Assistant Government Pleader, for Respondents. 


The Court made the followmg 


Orvrer.—The petitioner is the owner of land bearing S No. 154, an extent of 
2.44 acres which was notified under section 4 (1) of the Land Acquisition Act m the 
Fort St. George Gazette for acquisition, and the purpose for the acquisition, which was 
stated in that notification, was the rehabilitation of the slum dwellers in Kanniappa- 
nagar and other slums in the Madras Cıty. At that tıme, the enquiry under section 
5-A was proposed to be dispensed with and the urgency clause m section 17 (4) was 
applied In WP Nos. 1094 of 1959 and 151 of 1960, this Court struck down that 
part of the notification which invoked section 17 (4) for dispensmg with the applica- 
cation of section 5-A, with theresult that the acquisition had to proceed from the stage 
of the notification under section 4 (1) It may be necessary to point out that at the 
time when the aforesaid writ petitions were filed, a declaration under section 6 of the 
Act had also been made on 26th November, 1958 The petitioner along with other 
persons interested in other lands m the locality filed W.P No. 80 of 1961 and some 
other writ petitions in this Court The contention which they urged at that time 
was that ıt was improper to proceed further with the acquisition and that m the above 
circumstances the notification under section 4 (1) should be quashed. One of the 
main grounds, which was urged before Veeraswamı, J , before whom W.P. No. 80 
of 1961 and other writ petitions came up for hearmg was that after the notification 
‘was made, the avowed public purporse for which according to the notification, the 
lands were intended to be acquired had been ceased to exist or had been converted 
into some other purpose It was mentioned prommently that the slum dwellers for 
whose benefit the origmal notification under section 4 (1) was made, refused to leave 
their places and the authorities therefore proposed to allot the land for dwelling houses 
to people in the middle and low mcome groups. Veeraswami, J. refused to grant 
the prayer for quashmg the notification under section 4 (1). The learred Judge 
observed that in view of the counter-affidavit filed by the Government m those writ 
petitions agreemg to deal with the matter from the stage of the notification under 
section 4 (1) the petitioners would have an opportunity under section 5-A to make 
to the concerned authorities all representations ıncludıng the objection mentioned , 
above to the proposed acquisition. The learned Judge dismissed the writ petitions. 


That order was taken m appeal by the petitioner herein and the appeal was dis- 
posed ofbya Bench of this Court consisting of the learned Chief Justice Sri Rama- 
chandra Iyer and Venkataraman, J. on a decision which was reported in Sıvaprakasa 
Mudalrar v. State of Madras! The mam ground urged before the Bench was that the 
authorities would not be justified in making a diversion of the origmal purpose stated 
in the earlier section 4 (1) notification. The Bench was of the opmion that even if 
the Housing Board (the Public body at whose mstance the land was proposed to be 
acquired) proceeded to grant the house-sites to persons belonging to the low and 
middle income groups in the city, it would not amount to a diversion cf the original 
purpose In fact, the Bench went so far as to say that the original purpose of the 
acquisition, namely, providing house-sites for slum dwellers, if given a literal construc- 
Pern errr EU A E EG E Se o E CEC A, 
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tion, would include the object of providing accommodation for persons belonging to 
low and middle income groups as well. 


Before the Bench another argument was put forward that if the original section 
4 (1) notification was to be kept mtact as bemg for a valid public purpose the subse- 
* quent proceedings would deprive the affected party of the opportunity to file objec- 
tions, for the purpose of a section 5-A er quiry because section 5-A (1) states that any 
person mterested in any land which has been notified under section 4 (1), may within 
thirty days after the issue of the notification, object to the acquisitior of the land. It 
was urged that in view of the intervenmg proceedings leading only to a partial quash- 
ing of section 4 (1) notification, the tıme which the statute has thus prescribed for 
interested persons to file their objections had expired, and that there would, there- 
fore, be no opportunity for aggrieved persons to file their objections, and that conse- 
quently the section 4 (1) notification also should be quashed and a fresh section 4 (1) 
notification should be published to give to the interested parties opportunity to file 
their objections within thirty days thereafter The learned Judges, who dealt with 
the appeal, did not go mto the merits of this objection. They recorded the willing- 
ness expressed on behalf of the Government to hear the objections of the appellants 
before them on all the matters referred to even though the time of 30 days from the 
date of the section 4 (1) notification had expired In the above circumstances they 
were of the opinion that the petitioner herem could not have substantial grievance 
that an opportunity was not given to him for filing his objections withm 30 days of 
the original notification The Bench also observed that one serious impediment to 
the issue of a fresh section 4 (1) notification, would be the creation of further com- 
plications in regard to the validity of the titles acquired by the various persons who, 
ye already obtained house-sites under the scheme and who had perhaps built houses 
thereon. 


Subsequently the authorities gave an opportunity to the petitioner to file his 
objections, a section 5-A enquiry was held, and a declaration under section 6 also was 
issued on 26th May, 1965 The petitioner has thereafter filed this writ petition 
under Article 226 of the Constitution prayirg to quash the abovesaid declaration 
under section 6. : 


The main grounds urged by the petitioner in this writ petition, to a great extent, 
traverse the grounds already dealt with m the Bench decision above stated. It 1s 
urged in the first place that a partial strıkıng down of section 4 (1) notification would 
be illegal. The reason urged ın support of this conter tion 1s again the point mention- 
ed above, and considered in the Bench decision that the aggrieved party will be depriv- 
ed of an opportunity of putting forward his objections because the thirty days’ time- 
limit prescribed ın section 5-A(1) expired long previously The further objection is that 
the original purpose to accommodate slum dwellers had become altered anda new 
purpose was mentioned m section 5-A enquiry as wellas ın section 6 declaration. the 
new purpose including “‘ the development of the area for the rehabilitation of slum 

e dwellers in Kanniappa Nagar and other slums m Madras City ”, and so far as this 
purpose 1s concerned it 1s the same as the one in the original notification under section 
4(1). Section 6 (1) declaration proceeds to add ‘‘that in accordance with the Land 

Acquisition and Development Scheme of the Government, for the purpose of increasing 
house accommodation”. İt ıs urged that in substance what was originally a purpose 
which was to rehabilitate the slum dwellers in the Madras City, had been widened to 
the purpose of increasing the housmg accommodation in Madras City. I am of the 
opinion that there 1s nothing illegal in expanding the public purpose in the above 
manner in the circumstances of the case. Rehabilitating the slum dwellers means 
giving them proper dwelling facilities The fact that the imcreasmg of housmg 
accommodation 1s added in the section 6 (1) declaration, would only serve to make 
the purpose mentioned in the orıgınal section 4 (1) notification fuller and more 
comprehensive. It will not amount to mtroducing a new purpose wholly divorced 
from the purpose stated in the origmal section 4(1) notification. I have already re- 
ferred to the view expressed by the Bench that providing accommodation to low and 


` 
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-middle income groups could not amount to diversion of the orıgınal purpose ım the 
circumstances of thıs case It was explained before me that the neighbourhood pro- 
ject in the City of Madras was intended to provide accommodation for low and mid- 
dle income groups. 


In this connection learned Government Pleader appearmg for the respondent has 
cited the decision of the Allahabad High Court m Siyam Swarup v. State of U.P.1 
where a smgle Judge of that Court observed that though the purposes mentioned in 
the two notifications under sections 4 (1) and 6 were not identical, they were analo- 
‘gous to each other ın so far as both the purposes were part and parcel of a larger pub- 
lic purpose, and that even if there had been an alteration of the public purpose at 
the stage of the notification under section 6, such alteration would not have the effect 
of vitiating the entire proceedings I am of the opinion that, ın the circumstances 
of this case, there 1s no ground for attacking the validity of the section 6 declaration 
“because the purpose stated therein 1s in no material way, different from the purpose 
stated in the original section 4 (1) notification å 


Regarding the argument that the long lapse of tıme subsequent to the date of 
the section 4 (1) notification would deprive the petitioner of an effective opportunity 
of putting forward his objections, the position now 1s that in compliance with the 
directions of both Veeraswami, J , as well as the appellate Bench the first respondent 
has given full opportunities to the petitioner to put forward his objections at the sec- 
tion 5-A enquiry, has overruled his objections and decided to issue a section 6 (1) 
declaration. The reference to thirty days’ time-limit m section 5-A, 1s primarily 
intended to provide an opportunity for an aggrieved party to file his objections to 
the proposed acquisition Where an enquiry under section 5-A has been held and 
the petitioner’s objegtions have been heard at that enquiry, there can be no more 
occasion for quashing the section 6 declaration, on the ground that proper opportu- 
nıty had not been given to the aggrieved party to file his objections, in consequence 
of the expiry of more than thirty days after section 4 (1) notification. The tıme-İımıt 
-of thirty days stated on section 4 (1) of the Act is intended to enable the authori- 
ties in proper tases to exclude belated objections. But where the authorities are 
prepared to excuse the delay in filmg the objections, and actually hear them at the 
section 5-A enquiry, there ıs no more room for objecting to the proceedings. Further 
section 5-A (2) gives power to the Land Acquisitior Officer to make any such fur- 
ther enquiry if he thinks necessary, and that power will include the power for hear- 
ing objections which are made even subsequently to the 30 days’ time-limit, provided 
the Officer is prepared to hear them after condoning the delay. Thısıs what has 
happened in this case Learned Counsel also refers to rule 1 issued by the Govern- 
ment under section 55 (1) of the Act which states that the Collector shall issue notice 
to the persons interested to urge before the Collector within thirty days after the issue 
of the notification all their objections This rule 1s only issued in compliance with 
section 5-A (1) of the Act, but ıt does not affect the principle stated above that if the 
authorities are prepared to receive the objections even after the lapse of thirty days 
and take these objections into account at section 5-A enquiry, there can no longer be 
any question of the subsequent proceedmgs including the declaration under section 
6 being vitiated. 


The third point urged by learned Counsel for the petitioner is that one Krishna- 
‘murthy Iyer whose land was also included in the section 4 (1) notification had been 
given exemption m respect of his land, whereas the petitioner has not been given any 
such exemption and his lands have been taken up for acquisition. Learned Govern- 
ment Pleader states that Krishnamurthy Iyer’s land was found to contain a tope 
and that was why the authorities were prepared to exclude his land from the 
acquisition proceeding’, but the petitioner’s land is nota tope It is not also claimed by 
the petitioner that his land is a tope. The authorities have a discretion in the matter 
of accepting the objections filed by an owner to the acquisition of any particular land 
and overruling the objections of the owner of another land. There will be no ques- 


1. AIR. 1968 All 426. 
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tion of discrimination in such cases for in one case the objection may be valid, and in 
the other case the objections may not be valid. Thisisa matter which is within the 
discretion of the authorities at the tıme of hearing the objections at the section 5-A 
enquiry. This Court in Gangadhara Mudahar v. State of Madras', observed that there 
was no question of lack of bona fides in this case on the part of the authorities, nor was 
there any question of any deliberatae discrimination favourable to others and un- 
favourable to the appellant on grounds which were irrelevant or improper. A Bench 
of this Court in Sıvaprakasa Mudahar v. State of Madras?, has referred to the Board’s 
Standing Order 90, rule 9 as laying down the kind of objections available to an owner 
of the land whose land is proposed to be acquired, namely :— 


“ (1) that the purpose for which the land is acquired is not a bona fide public 
purpose ; 


(2) that the petitioner’s land notified is not the best adopted to the purpose in- 
ae or that its area is greater than what is actually applied for the purpose ; 
an 


(3) the acquisition of the land or any land in the locality is not desirable or 
” expedient. ” : 


There is no question in this case of the authorities giving up the land of Krishna- 
murthi Iyer, and deciding to acquire the land of the petitioner, actuated by mala fide 
motives. For the reason mentioned above, the authorities were entitled to drop out 
one piece of land out of the 1tems notified under section 4 (1), and proceed with the 
acquisition of the other pieces of land. It 1s urged that subsequently Krishnamurthy 
Iyer has allotted his land for a housing colony and the petitioner would also like to do 
likewise 1f his lands were also exempted. But that will not be'a relevant considera- 
tion for this Court, while dealing with the matter in writ proceedings. 


` 


Finally it is urged by learned Counsel for the petitioner that the section 4 (1) 
notification was issued in this case on 17th September, 1958 and that though nine 
years had passed since that time, the award enquiry has not yet been passed, and the 
compensation, which the petitioner would get in such circumstances, would be based 
on the market value of land prevailing m 1958 and would not take into account the rise 
in prices m the interval and that this will work great hardship to the petitioner. He 
referred to the decision of the Supreme Court ın State of Madhya Pradesh v. Vishnu 
Prasad3. The Supreme Court observed on that decision that by reason of long 
delay after the notification under section 4 (1) notification, prices had risen in the 
meantime, and therefore the person whose land was sought to be acquired would 
stand to lose But the important point to be observed is the context m which the 
above observations were made. In that case successive section 6 declarations were 
isstied or the basis of a smgle original section 4 (1) notification. The Supreme 
Court condemned the practice, of using a single section 4 (1) notification as a kind 
of reservoir from which the Government might from tıme to tıme pick out different 
parcels of land and make successive section 6 declarations, as a measure calculated 
to cause great prejudice to the owners of the land. In the present case, while the 
delay undoubtedly is there, 1t must be stated that a considerable part of the delay is 
due to the successive attempts made by the petitioner to attack the land acquisition 
proceedings in writ proceedings. The attack commenced with a writ petition filed 
in 1961 and the present writ petition 1s in fact the third in the series, 1f we include the 
Bench appeal which has been referred to above. 


In the circumstances, I see no grounds to interfere with the section 6 declaration, 
The writ petition is dismissed. There will be no order ds to costs. 





‘ V.K. Petition dismissed. 





“il LER. (1965) 1 Mad 374 at 377. 3. (1966) 2 S.C.J- 231: AIR. 1966 S,G. 
2. (1963)2M.LJ 376 at 380 1593. , 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .-—MR, M. ANANTANARAYANAN, Chief Justice AND Mr. Justice M. NATESAN. 
The Government of Madras, represented by the Superintending 


Engmeer, Public Health, Madras Appellant* 
y. 4 
The Superintending Engineer (Special Buildings Circle), P.W.D., 
s, and another Se Respondenis. 


Arbitration Act (X of 1940), seckon 30—Award—Setting aside—Arbitrator—Legal ms- 
conduct—Contract—Company and Government—Prie variation clause—Extension of 
time for completion of contract given by Government—Price variation clause during the 
extended pertod—Arbitration—Award taking note of prior opinion of Officer of Govern- 
ment in interpreting the contract—Legal mısconduci—Award liable to be set aside. 


As the contract was not completed within the time origmally specified, the come 
pany prayed for an extension of time The Supermtendmg Engineer, the other 
party to the contract, informed the company that he had written to the Govern- 
ment for sanctioning the extension and adding that in any event the company 
would not be entitled to the benefit of the price variation clause during the ex- 
tended period. The Government sanctioned the extension without any further 
conditions relating to the price variation clause. The company invoked the 
price increase clause during the extended period and sought to recover the amount 
and this was the subject-matter of the arbitration. The Arbitrator rejected the 
claim of the company, holding that the Government order must be construed as 
subject to the previous correspondence and since it was the Superintending Engineer 
who under the contract, was entitled to extend the time, the Government order 
‘must be read as though the extension was subject to the condition that the price 
variation clause could not be mvoked by the company. The Single Judge of the 
High Court set aside the award. The Government appealed. 


Held, the award is liable to be set aside under section 30 of the Act on the ground 
of legal misconduct on the part of the arbitrator. 


It is not every error of law which necessarily vitiates an award. If a specific 
question of law 1s the sole content of the reference to arbitration, even an erroneous 
finding on that question of law, may not vitiate the award. Further, errors which 
are ancillary to, and part of, the narrative of the facts embodied in the award, 
may not vitiate the award But a legal proposition which 1s the basis of the award, 
does make the award itself erroneous. 


If the arbitrator took into account the facts of negotiations which were extrane- 
ous in mterpretırng the contract or the surrourding circumstances for the purpose 
of adding to a deed a stipulation to which the parties did not intend by that deed 
to agree, it would amount to legal misconduct. 


On the facts, the true contractix g parties are the Government and the company, 
and the only proper interpretation of the Government order is that, fully cogni- 
sant of the prior facts and correspondence, the Government chose to extend the 
time in an unqualified manner, thereby implying that the benefit of the price 
variation clause was available to the company, during the extended period also. 
In interpreting the Government order the prior correspondence should not have 
been referred to at all, and the views of the Superintending Engineer are totally 
irrelevant. In other words, the arbitrator has interpreted the vital document, 
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in the light of some opinion Of the Officer earlier expressed, which is wholly irrele- 
vant and inadmissible, as far as the task of mterpretation is concerned. 


Case law discussed. ‘ 


On appeal from the Judgment of Sadasivam, J.,(under clause 15, Letters Patent), 
passed in O P. No. 182 of 1965. i 


, 


The Government Pleader and C. Rangaswamy Ayyangar, for Appellant. 
K.C. Jacob, S. K. L Rattan and R. Vedantam, for Respondents.” 
`~ The Judgment of the Court was delivered by 


Anantanarayanan, C.f —With reference to a contract between Messrs Indian 
Hume Pipe Co , Ltd. and the Government of Madras, represented by the Superintend- 
ing Engmeer (Public Health), Madras, there was an arbitration upon certain matters: 
as provided for ın the contract itself. The arbitrator was the Superintending Engi- 
neer (Special Buildings Circle), P.W D. and the relevant findmgs m the award are 
(1) that the extra amount claimed by the company to the tune of Rs. 57,637-16 due 
to price variations, should be negatived and (2) that no interest can be claimed by 
the company after 26th December, 1963. With regard to these findings of the award 
there were two petitions before Sadasivam, J , OP No. 182 of 1965, a petition by 
the Superintendmg Engincer for recording the award by its reception into Court, 
OP. No. 241 of 1965 by Messrs. Indian Hume Pipe Co., Ltd, under section 30 of 
the Arbitration Act, to set aside the award The learned Judge allowed the appli- 
cation by the company and dismissed the application by the arbitrator and the 
relevant appeals are from his decision in the matters. 


There are two grounds which arise for our determmation within the compass 
of these appeals. The first 1s whether the award of the arbitrator ıs vitiated by error 
of law apparent on the face of the record, both with regard to the negation of the 
benefit of the price variation clause and with regard to interest. In a sense, this 
may be said to be the part of the appeals that concerns the merits. The second 
question follows mevitably from the findings on the first, even if these findmgs are 
in favour of the company. That question 1s whether, even assuming that the award 
is totally erroneous and unsustainable, it can be set aside withm the scope of section. 
30 as amounting to ‘legal misconduct ’ on the part of the arbitrator. That question. 
depends on the principles of law to be applied m the reversal or modification by the 
Court, of such an award by a domestic tribunal We find from the judgment of 
the learned Judge (Sadasivam, J.) that though he has proceeded fully into the merits, 
he has not discussed the relevant aspect of the second question, which is equally 
vital Certain authorities have also been referred to before us on this second aspect. 
We shall first set forth the essential facts, and deal with the merits of the argumer t 
that the award 1s prima face quite unsustainable, and then proceed to the question of 
law which 1s mvolved. f 


The documents which will be sufficient for determination of the mam issue of 
fact are the contract itself, certain particulars to be gathered m the claim statement, 
ceriain passages m the correspondence between-the parties, and GO. Ms. No. 3436 
(Health), dated 26th November, 1967 We may add that many of the facts of the 
records are not ın dispute. Thus, for instance, ıt is not m dispute that the contract 
itself provided for a price Variation clause. This states that prices were based on 
current controlled rates for steel and cement and if there was any rise in the price 
of materials, the Government were bound to pay for the increase subject to the 
production of certificates from the respective coritrollers. There 1s another clause 
by which the company was entitled to apply for extension of tume for completion. 
of the contract, on certam particularised grounds. This clause clearly states that 
the Supermtending Engineer (Public Health) with whom the contract was executed. 
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formally, was entitled, ıf he was satisfied about the cause for the delay, to grant 
this extension of time. 


What actually happened between the parties was that the contract was not. 
completed within the time originally specified, and the company prayed for exten- 
sion of time, invoking several of the contingencies which are referred to in the con- 
tract as amounting to justification for the grant of extension of such time. The 
Superintendmg Engineer (Public Health), who, under the contract, was entitled 
to extend the time for completion of the contract, addressed a letter to the company, 
dated 26th September, 1957, which 1s of some importance. In the first paragraph 
he states that he has addressed the higher authorities, namely, the authorities of the 
Government for accordmg sanction for extension of tıme upto 3ist March, 1958, 
for the two contracts m question. In other words, he unambiguously declares that 
he himself was not competent to grant this extension of time, but that 1t had to be 
formally sanctioned by the Government. In the succeeding paragraph, he informs 
the company that, assummg that the extension 1s granted, the company will not be 
entitled to the benefit of the price variation clause durmg the extended period. 
That ıs his view or decision, whichever ıt might be termed and the language 1s quite 
categorical that this officer was of the view that the extension should be grar ted, 
only subject to the condition that the company could not invoke the price variation. 
clause, if there was an increase in price 


However that might be, the Government finally sanctioned the extension of time 
by G.O. Ms No 3436, dated 26th November, 1957. This is a very brief order ın 
clear terms, amounting to an extension of tıme for completion of the contract, with- 
out any conditions whatever attached to the grant. There is no reference at all 
to the price variation clause, and ıt 1s not stated that the company cannot invoke 
the benefit of this clause, m case ıt should establish an increase m prices, durmg this 
period, of the controlled commodities 


Such increases did occur, and the company invoked the price increase clause 
during the extended period, and sought to recover the amount already referred to 
by us. This was the subject of the arbitration and the award The arbitrator held, 
for reasons that we need not go into at the moment, that the Government order 
must be construed as subject to the previous correspondence, and that, sınce it was 
the Supermtending Engineer (Public Health) who, under the contract, was entitled 
to extend the tıme, the Government order must be read as though the extension. 
was subject to the condition that the price variation clause could not be invoked 
by the company. The learned Judge (Sadasivam, J.) pointed out that, on several 
grounds, this view was totally erroneous and unsustamable 


_ On this point, we are in entire agreement with the learned Judge, and indeed, 
it is difficult to see how any other view is possible. Furst of all, the contract, though 
formally between the company and the Superintending Engineer (Public Health) 
could not actually be construed as such, for a very simple reason. The last para- 
graph of the contract describes the contracting parties, and the Superintending 
Engineer claims that he enters into the contract ‘‘for and on behalf of and by the 
order and direction of His Excellency the Governor of Madras ”. Thus ıt 1s very 
clear that the Supermtending Engineer (Public Health) 1s a nominee of the Govern- 
mient, who enters into the contract as authorised by the Government and under the 
directions of the Government. Indeed, 1t was for that very reason that the Superin- 
tendmg Engineer later ‘affirmed that‘ he could not grant extension of time prayed 
for, and that he could only address the Government for sanction Secondly, it is 
equally clear that the Government Order granting extension of time is unconditional 
in 1ts terms Here, the arbitrator read the record m a perspective, precisely oppo- 
site to the perspective. which should have been adopted The Government, m 
promulgating the Government Order, were perfectly aware of the prior correspon- 
dence, and what the Superintending Engmeer had told the company. Neverthe- 
less, they chose to extend the tıme, without any contmgency of qualification what- 
ever bemg attached thereto. This necessarily implies that they did not think it 
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right or expedient, that the company should be deprived of the benefit of the price: 
variation clause, during the extended period of the contract. It must be borne 
in mind that the Government were the sole judges ın this matter, that the Superin- 
tendmg Engineer could only place the merits before them, and that ıt is the decision 
of the Government alone that really determmed the respective rights of parties. 

Therefore, we have no doubt whatever that the award 1s vitiated by errors ap- 
parent on the face of the record, and if such an award by the arbitrator could be 
held as amounting to ‘ legal misconduct ?, section 30 could have been rightly invoked 
by the company in its application. 


The authorities on this aspect are very clear, and we think ıt is sufficient to refer 

to the following among them: Chamsey Bhara Co v Jıraj Belloo Co 1 Umon of India v. 
Balle Ram?, J. U. Sheth v Chintamanrao Balap? and Vellore Electric Supply Corporation v. 
State*. As the Judicial Commıttee observed ın Champsey Bhara Co v. Fray Belloo Co. 
it is not every error of law, which necessarily vitiates an award. Ifa specific question 
of law is the sole content of the reference.to arbitration, even an erroneous finding 
on that question of law, may not vitiate the award. Further, errors which are 
ancillary to, and part of, the narrative of the facts embodied ım the award, may rot 
vitiate the award. But a legal proposition which is the basis of the award, does: 
make the award itself erroneous The Supreme Court pomted out ın Union of 
India v. Balle Ram? that the award of an arbitrator is ordinarily final and conclusive. 
It is the decision of a domestic tribunal chosen by the parties, and Courts should 
not exercise appellate powers over the decision, whether it is erroneous or otherwise. 
An award which is bad on the ground of an error of law on the face of the award, 
is sufficient to vıtıate the award. But this subject to the qualification that where 
the reference itself is on a question of law, an erroneous conclusion on that question 
may not vitiate the award, or amount to “legal misconduct” 7 U. Sheth v. 
‘Chintamanrao Balajı3 reiterates these principles and affirms that the Court cannot go 
into the fallacious nature or otherwise of the reasoning that sustams the award, and 
it is not open to the Court to attempt to probe into the mental process by which the 
arbitrator has reached his conclusion, where this is not disclosed by the terms of the 

award. N y 
The Bench decision of this Court in Vellore Electric Supply Corporation v. State*, is 
interesting for the reason that ıt related to an award said to be purely upon a question 
of law, which was attacked ‘because of the error of law embodied in the award. 
Ganapatia Pillai, J., delivering the judgment of the Court, referred to the dicta of 
Viscount Cave, L C. ın Kalanten Government v. Duff Development Co.5. In that passage 
the question of the intrusion of extraneous matter in the award 1s dealt with and it is 
observed that if the arbitrator took mto account the facts of negotiations which were 
extraneous in interpreting the contract “he was in error”? Further “ the surround- 
ing circumstances may not be used for the purpose of adding to a deed a stipulation 
to which the parties did not intend by that deed to agree.” 


We consider that these passages are very pertinent to the present context. 
‘Whatever might have been the prior correspondence and whatever might have been 
the views of the Superintending Engineer (Public Health) about the degree to which 
the company could or could not invoke the benefit of the price variation clause, the 
fact remains that there are only two effective documents in the entire record. The 
first is the contract, which includes the power of the Government to extend the time 
and the second is the Government Order actually extending the time. The leamed 
Government Pleader does not argue, that, under the contract, the Government 
-were bound to suspend the price variation clause during the extended time, or they 
had no power to furnish the benefit ofthe clause, even for the extended period of the 
contract. Obviously, they had the power and discretion to doso. In interpreting the 
Government Order, the prior correspondence should not have been referred to at 





1. 44 M.LJ. 706: LR 50 LA. 324: 4. LLR. (1959) Mad. 697 : (1959) 1 M.L.J. 
ALR. 1923 PC. 66. 318. 
2, ALR. 1963 SC. 1685. 5. L.R. (1923} A.C. 395. 


3- A.LR. 1965 S.C. 214, 
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all, and the views of the Superintendmg Engmeer are totally irrelevant. As we 
have pointed out, the true contracting parties are the Government and the company, 
and the only proper interpretation of the Government Order is that, fully 
cognisant of the prior facts and correspondence, the Government chose to extend the 
time in an unqualified manner, thereby implying that the benefit of the price varia- 
tion clause was available to the company, durıng the extended period also. In 
other words, the arbitrator has ınterpreted the vital document, ın the light of some 
opmion of the officer earlier expressed, which is wholly irrelevant and madmissible, 
as far as that task of interpretation 1s concerned. 


As we have observed earlier, the learned Judge (Sadasivam, J ) has not discussed 
this aspect of “legal mıscondut ”. A case which is very close to the context 1s 
Welford Baker & Co. v. Meefie B Sons! the facts of which will be found set forth in 
Russell on Arbitration, 17th Edn., page 180 There was a contract for sale of sugar 
in that case, and there was no provision for suspension of deliveries owmg to causes 
beyond the control of the sellers. In a dispute which led to arbitration, a former 
contract between the parties containing such a suspension clause, was relied on by 
the arbitrator ım mterpreting the contract. This was held to amount to 
* legal misconduct’ inasmuch as the arbitrator had looked to another document 
which was inadmissible for the purpose, and which further went to the root of the 
question submitted to him for decision In the present case, the precise parallel 
is the use of the letter of the Superintending Engineer to the Government, by the 
arbitrator, ın order to modify the Government order, ın a form that was not warrant- 
ed by its terms 


We have no hesitation whatever, therefore, in dismissing the appeal by the 
State on this ground Regardmg the ground relating to mterest, the learned Judge 
has himself pomted out that the company had made the demand for imterest at six 
per cent per annum ın ıts letter, dated 25th December, 1963, and that the company 
would be indisputably entitled to such mterest under the law, and under the Interest 
Act. This ground of appeal has also therefore to fail As the company has now 
filed a suit on the contract (O S. No. 179 of 1966), we desire to make it explicit, 
that our conclusions will not preyudice that suit ın any manner. 


In the result, both the appeals by the Government are dismissed with cost-— 
One set. 


VS. —— Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 

PRESENT -—Mr. Justice P. RAMAKRISHNAN AND MR. Justice M NATESAN 


V. Mohamed Haneef & Co., Ranipet, North Arcot Dt .. Petitioners*® 
v. 
(he Regional Director, Employees State 
Insurance Corporation, Madras-4. .. Respondent. 


Imployees’ State Insurance Act (XXXI V of 1948), section 2 (12)—Defintion of ‘ factory? 
under—Regiurements—Tanning process carried on with manual labour ın tannery— 
However, water required for tanning lifted with the ad of power from a well situated 
outside tannery premises—If makes the manufacturing process carried on ın tannery one 
carried on with the aid of power—If such a tannery falls within the scope of seciton 
2 (12). 

‘actories Act (LXII of 1948), section 2 (k)—Scope. 


For an establishment to be a ‘factory’ under section 2 (12) of the Employees’ 
State Insurance Act, 1948, the followmg conditions must be satisfied : (1) there 
era ee ak die Çe e ee Nİ e ea 


3 


ı. 8&4 LJK B, 2221, 
#WP, Nos 1166 of 1962, 2652 of 1966 
and LPA. No 43 of 1964. grd November, 1967. 
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must be a premises which also mcludes its precincts ; (2) 20 or more persons 
must be employed in the premises for wages or must have been employed on any 
day of the precedmg 12 months ; (3) manufacturmg process must be carried on 
in any part of the premises and (4) the manufacturmg process must be carried 
on with the aid of power or 1s ordinarily so carried on o If the aforesaid conditions 
are satisfied the entire premises including the precincts thereof would be a ‘ factory” 
even though the actual manufacturing process is carried on ın a part of the pre- 
mises 


* Precincts ? is a relative word and 1s really an adjunct of a premises The term 
* premises ? ındıcates the main building and its appurtenances. Lest any part of 
vacant lands attached to the establishment should be omitted ın the definition 
precincts are included or added to the premises. The use of mechanical process, 
whether within the premises proper or on the precincts, would make the place a. 
factory if other conditions are satisfied. eos 


It is a requirement that a place forming precincts must be a definite place with 
boundaries and ıt 1s essential that the place must be an adjunct of the principal 
premises. But merely enclosing a part of the premises of an establishment where 
20 persons are employed with boundary walls and locating the place where power 
for the manufacturmg process of the esteblishment ıs utilised just outside or 
adjoming land, may not be sufficient to take the establishment out of the defini- 
tion of “factory ’ if all the other conditions are satisfied 


There is no dispute ın the present case that the tanning establishments under 
consideration carry on the manufacturing process of tanning This manufactur- 
ing process 1s manifestly carried on by manual labour within the premises of the 
establishments and not outside. The question is whether ıt can be said that the 
manufacturıng process is carried on with the aid of power merely because the 
w. ter required at the several stages of tarnıng is pumped out with the aid of 
power from a well outside the tannery premises or precincts and brought through 
channels or conduit pipes te the tannery, the water flowing in a natural way 
by force of gravity The answer must be in the negative It 1s not urged that 
the tanning process requires flow of water at any particular velocity or quantity 
for more effective and convenient user of water in the tanning The mere fact 
therefore that water has been lifted at some point by mechanical process using 
power, will not itself make the manufacturmg process carried on m the tanneries 
a process carried on with the aid of power. ` 

Case law discussed. 


The question whether the manufacturiag process is being carried on with the 
aid of power 1s ultımately one of inference from facts. The disassociatior of the 
well and pumpmg from the factory premises will be an element which has to be 
taken into consideration. The mere fact that the water utilised has been pumped 
by electricity will not connect the pumpmg with the manufacturing process 
There must be certam inter-lmkng ın the functiomg of the pump with the 
manufac.uring process carried on in the factory. 


It may happen that ın a particular establishment the pumpmg of water anc 
utilisation of ıt in the manufacturmg process is so integrally connected with the 
manufacturmg process that the pumping cannot be disassociated from it Maj 
be that the actual process of tanning 1s carried on with manual labour All the 
same the pumpmg of water may in a given case be so mtimately lmked up with thi 
manufacturing process ın its locetion, object and operation to secure flow of wate: 
with force and impact for the cleansing of skms with a view to more efficient anc 
economical working of the tannery, that ıt would be difficult to disassociate th: 
pumping process from the actual tanning process. But such is not the case im th: 
present tanneries. 


It could not be said that the very pumping and storage of water itself woul: 
amount to a manufacturing process It is true that that section 2 (k) of th 
Factories Act while definmg ‘ manufacturing process’ mcludes m the proce: 
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pumping oil, water or sewage. But pumpirg oil, water or sewage in the context 

of the several sub-clauses of section 2 (k) can refer to the operation of pumping 

itself as a substantial activity It 1s not mtended to cover pumping which is 
* merely ancillary to some other manufacturmg process, as ın the present cases 


Observations to contrary in M H Ismail Sahih & Co v Regional Director, E.S.I, 
Corporation, (1961) 1 ML J 16 and Mooca Kazım v K. M Sheriff, (1959) 2 L.L.J. 
344: A.I R. 1959 Mad. 542, disapproved : M S Abdulla Basha & Co. v Regional 
Director, E S.I. Corporation, ILR (1965) 1 Mad. 293, followed 


Tt follows that the tanneries in the present case as worked do not fall within the. 
scope of the definition of ‘factory’ m section 2 (12) of the Employees’ State 
Insurance Act and therefore the provisions of that Act cannot be applied to them. 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of mandamus directing the respondent to forbear from enforcing the 
provisions of the Employees’ State Insurance Act of 1948 ın pursuance of proceed- 
ings No. MR/CN-51-3944-21, dated 10th September, 1962, on his file against the 
petitioners in respect of their tannery, etc 


V.K Thiruvenkatachan, for T. T. Srimwasan and A N Rangaswamy, for 
Petitioner m W.P No 1166 of 1962 for M/s. King &@ Partridge, for Petitioner in W. 
P. No. 2652 of 1966 and for Respondent in LP.A No 43 of 1964 


The Government Pleader for Respondent m W P. No 1166 of 1962, for 2nd 
Respondent n WP No 2652 of 1966, and for Appellant in LP.A No 43 of 1964. 


The Judgment of the Court was delivered by 


Natesan, 7.—In these cases we are concerned with the true scope of the definition. 
of ‘factory’ in section 2 (12) of the Employees’ State Insurance Act (Central Act 
XXXIV of 1948) and whether the tanneries ın question ın these cases would come 
under that definition of ‘factory’ For the tanneries it 1s contended that they do 
not, while the Regional Director, Employees’ State Insurance Corporation, contends 
that they do fall under the definition of ‘factory’ in the Act A brief reference to 
the circumstance under which the question arises for determmation ıs necessary at. 
this stage for a proper appreciation of the problem. 


The petitioner in W P. No 1166 of 1962 owns a tannery at Ranipet in North 
Arcot District, wherein the several processes of tanning of hides and skins are carried. 
on by manual labour The premises where the tanning is carried on are enclosed 
with walls and within the premises the raw and dried skins and hides undergo various 
processes, such as soaking, lining, unhairing, flashing, delining, scudding, colour- 
ng, buffing, etc. The water which is esser tial at the several stages of the tanning 
arocesses 1s obtained from a well m an open space outside the compound. Water 
rom the said well ıs pumped into a tub near the well with the help of one horse- 
dower motor pump set worked by electric energy From the aforesaid tub the water 
s led by a channel on the ground into the premises for washing, cleaning and other 
annery processes done by hand The water flows through the channel into the 
annery premises by gravity More than twenty people are employed in the pro- 
ess of tanning withir the premises but have no access to the pump set which 1s m 
harge of an mdependent care-taker. Electric power ıs not used within the premises 
t any stage for the tannwig processes The dispute between the petitioner and 
he Regional Director, Employees’ State Insurance Corporation, the respondent 
a the petition, arises on the demand of the respondent for cor tribution from the 
etitioner under the Employees’ State Insurance Act Section 38 of the Act enjoms 
hat all employees m factories or establishments to which the Act applies shall be 
asured m the manner provided by the Act. The contribution under the Act in 
aspect of an employee shall comprise contribution payable by the employer referred 
> as the employer’s contribution and the one payable by an employee referred to 
s the employee’s contribution. Under section 73-D the employer’s special contri- 

ution payable under Chapter V-A may be recovered as if 1t were an arrear of land 
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revenue and sectior 85 provides for penalties for failure tosubmit returns, to pay 
contributions etc., n terms of the several provisions of the Act The petitioner 
contends that for the establishment to come within the definition of ‘ factory ? under 
the Act, the basic requirement of the definition, namely, that the manufacturing 
process must be carried on with the aid of power, should be satisfied, and that it is 
mot so in the present case. Therefore the petitioner denies its liability to submit 
returns and pay contribution under the Act. There is no serious dispute as to the 
facts by the Regional Director. It is only said that the well with the pump set is 
situated just about five feet north-west from the western wall of the tannery premises 
and the eastern embankment of the well 1s connected with the western wall of the 
tannery premises. It 1s alsosaid that the petitioner pays rent for the tannery build- 
ing and also for the open space where the well is situated. The Regional Director 
would contend that the requirements of ‘factory’ within the meaning of section 2 (12) 
of the Act are satisfied in this case. The petitioner, on threat of proceedirgs by the 
Regional Director for non-compliance with the requirements under the Act and de- 
fault of payment of contribution, has come to this Court praying for the issue of a 
‘writ of mandamus against the respondent directing him to forbear from enforcing the 
provisions of the Act. 


The Letters Patent Appeal No 43 of 1964 and W P. No. 2652 of 1966 relate to 
another tannery located at Vanıyambadı in North Arcot District. The Fast Asia- 
tic Compar y (India) Private Ltd., owning the tannery applied in the Court of Addi- 
tional Commussioner for Workmden's Compensation for a declaration that ıt was not 
hable to the Employees’ State Insurance Corporation for the employer’s special 
‘contribution prescribed in section 73-B of the Act ın respect of 1ts tannery. Here 
also power ıs not used within the factory premises for any manufacturmg purpose. 
But power is used only for pumpmg out water from a well outside the tannery pre- 
mises. There ısa well mside the tannery premises with an oil engine for pumping 
water therefrom. But the water from this well ıs not used ım the manufacturing pro- 
cess due to some technical reasons. Water from the well outside the premises alore 
is brought through conduit pipes for the manufacturing process. The well in ques- 
tion from which water 1s drawn for manufacturmg processis situated in a cocoanut 
tope, a furlong away from the tannery premises, and in the open space between 
the well and the tannery premises there is another tannery owned by a third person. 
This well, ıt is said, 1s common to several persons and-with the aid of power water is 
pumped from the well to a raised tub and stored there From this tub the water 
flows through pip: lines laid under the premises of the tannery belongmg to a third 
party. On reachmg the petitioner’s tannery premises the water 1s filled ın pits for 
the several tanning processes. Power is used only at the stage of lifting the water 
from the well to the tub and thereafter there 1s free flow of water to the tannery pre- 
‘muses by the force of gravity. Within the premises the tanning processes are carried 
on with the manual labour and no power ıs used. The Additional Commissioner 
for the Workmen’s Compensation decided that the act of pumping water 1s also manu- 
factuing process and as admittedly there 1s a well mside from which water 1s pumped 
by an oil engme, all the essentials of definition of ‘factory’ under the Act are satisfied. 
Against this order of the Additional Commussioner for Workmen’s Compensation, 
the owners of the tannery preferred an appeal to this Court as provided for under sec- 
tion 82 (2) of the Act. On this appeal, Venkatadrı, J , upheld the contention of the 
owners of the tannery that they were not carrying on ma.ufacturing process with the 
aid of power m any part of the premises and that therefore the order of the Additional 

Commissioner for Workmen’s Compensation was not correct. Before the learned 
Judge the very mamtainabılıty of the appeal was questioned. But the learned 
Judge overruled the objection The Letters Patent Appeal has been preferred by 
the Regional Director agamst the decision of Venkatadri, J Inasmuch as the mai. 
tainability of the appeal has been questioned and the owners of the tannery premise 
are rot sure of the same, they have ex abundant: cautela preferred WP No 2652 0 
1966 under Article 226 of the Constitution for the issue of a writ of cerforarı or an 
other appropriate writ guashıng the impugned order As differmg views have bee: 
expressed by learned single Judge of this Court ir the application of the Act to tan 
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neries utilising water simuarly obtained, W.P No 1168 of 1962 which in the first 
instance came up for hearmg before Srinivasan, J, was referred by the learned 
Judge for hearing by a Division Bench. Itis thus all the matters are now before us. 

The essential requisite forthe establishments ın questior we are using a neutral 
expression—to be liable for contripvtion 1s that they must fall within the definition 
of ‘factory’ in the Employees’ State Insurance Act, 1948 The Act which 1s intended 
to provide for certam benefits to employees in case of sickness, maternity and employ- 
ment injury and related matters, by section 1 (4), enacts that ıt sh İl apply in the 
first instance «o all factories mcluding factories belonging to the Government other 
than seasonal factories Under setion 2 (12) ‘factory’ 1s defined thus . 

“ “factory?” means any premises including the precincts thereof whereon twenty 
or more persons are working or were working on any day of the precedmg 
twelve months, and in any partofwhich amanufacturıng process is beir g carried 
on with the aid of power or is ordımarıly so carried on but does not include a. 
mine subject to the operation ofthe Indian Mmes Act, 1952 or a railway 
running shed . ” 

The expressions ‘manufacturing process’ and ‘power’ shall have the meanings 
respectivly assigned to them ın the Factories Act, 1948 ” 

The Factories Act to which we have to refer for the definition of the expressions 
“ manufacturmg process ” and “power” defines ‘factory’ under section 2 (m) thus: 


“ “factory?” means any premises including the precincts thereof — 

(i) whereon ten or more workers are worku g or were working on any day 
of the preceding twelve months, and in any part of which a manufacturmg process 
is bemg carried on with the aid of power, or1s ordinarily so carried on but 
does not mclude a mme subject to the operation of the Mmes Act, 1952 ” (relevant 

_ part only extracted). 

The material difference in the language is, whereas 1r the Factories Act ten or more 
persons should be workıng ın the premises, in the Act now under consideration the 
requirement is 20 or more persons and secondly whereas the Factories Act speaks of 
“ten or more workers working or were workug” the Act under consideration speaks 
of persons ‘‘ employed or were employed for wages” We may here point out that 
even under the Employees’ State Insurance Act, 1948 previously the language em- 
ployed was ‘persons are workmg or were working’ and it ıs by Act XLIV 
of 1966 the words ‘are employed or were employed for wages’ were 
substituted The amendment gets a wider coverage of persous entitled 
to be berefited by the Employees’ State Insurance Act As will be apparent 
by a reference to a definition of ‘worker’ and ‘employee’ ın the respective 
Acts, whereas the object of the Factories Actis to secure health, safety and 
welfare, proper workmg hours and other facilities for workers employed 
and workmg in factories, the object of the State Employees’ Insurance Act is 
to secure maternity, disablement and medical benefits to employees ın factori- 
es and establishments and also benefits to their dependents The Factories Act does 
not extend its benefits to those working outside factory premises and precincts, where- 
as the State Employees’ Insurance Act by the definition of ‘employee’ extends its 
benefits to persons working in the establishmentsand those working outside, that is 
field workers Under the Factories Acts the requirement is ten or more persons are 
or were working in the establishment whereas under the State Employees Insurance 
Act the requirement is “twenty or more persons are or were working ” in the establı- 
shment. Under both the Acts the manufacturmg process must be carried on with 
the aid of power 

‘ Manufacturing process? is defined undersection 2 (k) of the Factories Act thus: 

“ “Manufacturing process’ means any process for 


(4) making, altering, repairmg, ornamenting, finishing, packing, oiling, 
washing, cleanmg, breaking up, demolishing, or otherwise treating or adapting 
any article or substance with a view to tts use, sale, transport, delivery or disposal, 
or 
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(i) pumping oil, water or sewage ....” 
(Relevant part only set out) - 
‘Power’ 1s defined ın the said Act thus: 


“ “Power? means electrical energy, or any other form of energy which is mechani- 
cally transmitted and 1s not generated by human or anımal agency ” 


Now, we shall proceed to examine the requirements for ‘factory’ under the 
Employees’ State Insurance Act, 1948, ır the ght of the above definitions. For an 
establishmer t to be a ‘factory’ the following conditions must be satisfied : (1) there 
must be a premises which also includes its precmcts , (2) 20 or more persons must be 
employed in the premises for wages or must have been employed on ar y day of the 
preceding 12 months , (3) manufacturing process must be carried on m any part 
of the premises and (4) the mar ufacturmg process must be carried on with the aid 
of power or is ordinarily so carried on. Ifthe aforesaid conditions are satisfied then 
‘the entire premises including the precincts thereof would be a ‘factory’ under the Act, 
even though the actual manufacturing process is carried on m a part of the premises. 
Neither the expression ‘premises’ nor the term ‘precincts’ is defined in the Act. 
Stroud’s Judicial Dictionary interprets ‘premises’ as some definite place within 
metes and bounds, for example, land or land with buildmgs upon it. The term 
“precincts’ is defined in Shorter Oxford Dictior ary thus : 


“ The space enclosed by the walls or other boundaries of a particular place or 
building or by an imaginary line drawn around. ” 


“Precıncts? 1s a relative word and is really an adjunct of a premises The word 
‘precincts’ comes from the latin praecingere meaning ‘to surround or gird’. Webster’s 
20th Century Dictionary, for the expression ‘precmcts’ in plural gives the meaning 
environs. It is defined further as an enclosure between buıldır gs, walls etc , speci- 
fically the grounds immediately surrounding a religious house or church ‘The 
term ‘preses’ indicates the main building and its appurtenances Lest any part 
of vacant lands attached to the establishment should be omitted ın the definition 
precircts are mcluded or added to the premises The use of mechnical process, 
whether within the premises proper or on the precmcts, would make the place a 
factory, if other conditions are satisfied In Halsbury’s Laws of England, 3rd Edi- 
tion, Vol 17 at page 15, ‘factory’ 1s described thus . 

“A factory must occupy a fixed site but a place 1s not excluded from the defini- 
tion of factory only by reason of the fact that ıt is m the open air Subject to the 
exceptions mentioned hereafter, the area of the factory m the whole space con- 
tained within its walls ” 


As will be seen from the definitions it is a requirement that a place forming precincts 
must be a definite place with boundaries, and it is essential that the place must be an 
adjunct of the principal premises But merely enclosmg a part of the premises of 
an establishment where 20 persons are employed with boundary walls and locating 
the place where power for the manufacturmg process of the establishment 1s utilised 
just outside or adjoinmg land, may not be sufficient to take the establishment out of 
the definition of “factory”, if all the other conditions are satisfied In Nagpur Electric 
Laight and Power Co v. E S I.C 1, the Supreme Court had to consider the question whe- 
ther certam employees of the Nagpur Electric Light and Power Company were 
employees within the meaning of section 2 (g) of the Employees State Insurance 
Act. After referring to the requirements for a premises to constitute a factory 

under the Act, Bachawat, J., deliver g the judgment of the Court observed : 
“ The premises constituting a factory may be a building or open land or both 
See Ardeshir N Bhiwandwwalav State of Bombay? Inside the same compound wall, 
there may be two or more premises; the premises used ın connection with manu- 
facturmg processes may constitute a factory, and the other ‘premises within the 
{same compound wall may be used for purposes unconnected with any manu- 

, facturing process and may form no part of the factory. ” 








1 (1968) 1 S.C.J. 374: (1967)2 L-LJ. 40 at43. 2. (1961) 2L L.J. 77. (1961) 3 S.C.R. 542. 
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Dealing with the reasoning of the High Court that the whole area over which the 
process of transmission was carried on mcludmg the sub-statiors where electricity 
was stored and supplied to the consumers by further transmission lines would all 
be a factory, it was said, 


“ We cannot accept this Ime of reasonmg It seems to us a startlıng propos! 
tion thatevery inch of the wide area over which the transmission lines are sprea 
is a factory wıthın the meanmg of section 2 (12) ‘A factory must occupy a fixed 
sıte. See Halsbury’s Law of England, 3rd Edition, Volume 17, Article 15, p 15. 
The company’s factory has a fixed site. It is located inside the Kamptee Road 
premises and its boundaries are fixed by the compound wall of the premises. ” 


In Regional Director, E S.I. Corporation v. Srıramulu Naidu}, the Division Bench 
observed . a 


“ In our opmion the scope of the statutory definition of the term ‘factory’ and 
the application of the Act (the Employees’ State Insurance Act, 1948) cannot be 
decided on the basis of what the employer, ether for the sake of efficiency or con- 
venience of management, does, ¢.g., bydıvıdıngıthe factory into various departments 
The essential requisites ofa factory under the Act are (1) a premises, geographical 
area within a certair boundary, (2) ına part of which at least manufacturing pro- 
cess should be carried on with the aid of power and (3) twenty or more persons 
should be workmg in the premises It ıs not recessary that all the twenty persons 
should be working in the same section or department.” = 3 


There ıs no dıspute that the tannıng establıshments under consıderation carry 
on manufacturmg process. Raw and dried skıns and hides undergo various pro- 
cesses with a view to their adaptation for profitable use, sale and disposal. This 
manufacturmg process ıs manıfestİy carried or by manual labour within the pre- 
muses of the establishments and not outside 


Really the substantial question for consideration ın these cases is whether it 
could be said that the manufacturing process 1s being carried on with the aid of 
power for the reason that the water utilised m thesprocess is lıfted by power from a 
well before it ıs taken through channels or pipes to the tannery premises. This 
mvolves an interpretation of the clause ‘manufacturmg process 1s bemg carried on 
with the aid of power’. The manufacturing process that has been carried on in the 
este blıshments 1s,tannmg. The question is whether ıt can be said that the tanning 
ıs done with the aid of power. In these cases power comes into the picture only ın 
that the water is lifted from a well situated outside the establishments by electric 
power and stored m tubs and therefrom the water ıs diverted into the establish- 
ments the water flowing into the establishments m a normal way the ground levels 
facılıtatıng the flow The words ‘carried on with the aid of power’ do not appear 
to us to have been nsed as terms of art and they are not technical expressions The 
words should be construed ın the sense which people conversant with the subject- 
matter with which the statute deals would attribute to them The words ‘with the 
aid of power’ look to us plam English words meanmg that power ıs employed ın the 
manufacturing process that 1s ıt also assists the manufacturing process The vital 
question for consideration 1s whether power m aid of manufacturmg process 1s used 
in any part of the premises or precmcts If power 1s used outside the premises and 
not even on the precmets can ıt be said that the manufacturing process which 1s 
carried on in the premises 1s done with the aid of power merely for the the reason 
the water used has been lifted from the well with the aid of power ? 


For ascertaming the force of the expression ‘with the aid of power? we may useful- 
ly refer to the decision m Law v Graham*, in which the application of words ‘steam, 
water or other mechnical power is used in aid of the manufacturmg process’ came up 
for consideration Under the English Factory Act, 1878, a premises would be fac- 
tory wherein any manual labour was exercised by way of trade or for purposes of gain 
in or meidental to adopting for sale of any article and wherein or within precmets 
of which, steam, water or other mechnical power was used in aid of the manufacturmg 





1. (1660) 1 MLJ 257 at 262. 2. LR. (igor) 2 K.B. 327 at 330. 
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process carried on there. In the premises beer was bottled for sale ; but the 
filling was done by manual labour. The bottles however before bemg filled up were 
washed by a rotary brush driven by a small gas engme held in position by hand. 
Lord Alverstone, G J , while of the view that by a somewhat stramed construction it 
is possible to regard the process of bottlmg the beer: brought in casks wholesale as 
adapting of the article for sale, held that the washing of the bottles by mechanical 
means could not be fairly called a process which was used ‘‘in aid of” the bottling 
of the beer. He observed * 


“ Tt is true that the bottles must be clean, and that the respondents wash them 
because they are goir g to put beer mto them ; but, in my opınlon, that operation 
is not “ın aid of ” ın the sense ın which those words are used in the section.” 


Another decision which is relevant in the context ıs that of Rajagopalan, J, 
in New Ta; Mahal Cafe Lid v Inspector of Factores! The question ım that case was 
whether the use of a refrigerator run by electric power for storage purposes, in a 
restaurant where the preparation of foodstuffs and‘other etables was done m a 
kitchen forming part of the restaurant would. fall within the definition of manu- 
facturing process so as to brmg the restaurant under the definition of ‘factory’ in sec- 
tion 2 (m) of the Factories Act for the reason that power could be considered to be 
used in aid of manufacturmg process. The learned Judge observed 


“....... every place where a Frigidaire is used will not become a factory, 


even if the requisite number of persons are engaged in work or the premises where 
a refrigerator is in use. If a refrigerator was the only appliance driven by 
power that was used im the restaurant, what the statutory authorities had to decide 
was whether any manufacturing process was carried on with the aid of that 
refrigerator, that 1s, with the aid of the power that was needed to work that 
refrigerator ....... 


Normally refrigerator 1s used for the purpose of storage. Even in a restaurant 
articles are kept ın the refrigerator till they are required for sale Mere storage 
as such will not be part of the manufacturing process as defined by section 2 (k), 


Factories Act of 1948.. . .  . If, however, a refrigerator is used for treating 
or adoptmg any article with a view to its sale, then the test required by section 
2 (k) would be satisfied .. . .... If, however, ice-cream 1s made with the aid of a 


refrigerator like a ‘Frigidaire’, then the Frigidaire would have been used for 
makmg or otherwise treating or adapting the article for sale.” 


The decision ın Longhuest v. Guildford Water Board? though dealing with a some- 
what different set of facts, is also mstructive. Here the use of power comes in at the 
subsequent stage, that is, after the processes of the main purpose of the factory were 
over Water collected from springs and streams withm an area flowed by gravity 
into a filter house where the water was contamed in filter beds and there cleansed of 
impurities From the filter house the water passed into a large concrete tank. There 
was a pump house physically separated from the filter house and three engines there- ° 
in with pumps drew water from the tank, put ıt under pressure and forced ıt along 
mains either upto a reservoir for distribution by fall of gravity to the houses the Dıs- 
trict or through the mams direct to the houses. Under section 151 (6) of the English 
Factories Act, 1937 where a place within the precincts forming a factory 1s solely used 
for some purpose other than the processes carried on m the factory, it 1s deemed not to 
form part of the factory for the whole purpose of the Act, and the question was whe- 
ther the pump house was not part of that factory, since the pumpıng of water was 
not incidental to filtermg of water, but was only part'of'the distribution of water to 
consumers Lord Guest, m his speech ın the House of Lords said : 


o 4 
“ The ‘processes carried on m the factory” cannot refer to any process whether ıt 
be a factory process ornot It must be a process which brings the premises within 
the definition of a factory under section 151 (1) .....Now, the mam purpose of 
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the factory in the present case 1s the filtering of water Thesole question which then 
arises is whether the pumping of the water is incidental to that purpose. Such 
storage as is merely a necessary and a transitory incident of the manufacturmg 
process may be a factory purpose ..It was argued that the pumpıng of the 
water was a necessary ıncident to the filtermg, but m my opinion this was a d ffe- 
rent and new process which was bemg carried on İt was not necessary to the 
filtering of water that it should be pumped. All that was necessary was that it 
should run away by gravity from the filters. The pumping was necessitated by 
the fact that the reservoir was situated at a higher level than the pumping station. 
The pumping, m my opmuon, was part of the distribution of the water and not 
incidental to its filtering.”’ 


The actual tannmg process ın the tanneries now under consideration is admitted-- 
ly carried on by hand It mattered little to the tanning how the water required for 
cle: ning was brought into the tannery premises. ‘That aspect plays no part in the 
process It1s not necessary for the manufacturıng process carried on within the pre- 
muses that the water should flow at any particular pressure Nor 1s it urged for the 
Regional Director that the tannery process requires flow of water at any particular 
velocity or quar tity for more effective and convenient user of water in the tanning. 
The mere fact that water has been lifted at some pomt by mechanical process using 
power, will not itself make the manufacturıng process carried on in the tannery as a 
process carried on with the aid of power. The use of electric energy ıs at too 
remote a pomtand unconnected with the actual manufacturmg process to associate 
it with the manufacturırg process and treat its user as in the course of manufacturing 
process We may well illustrate the absurdity of the proposition by an ıllustratıon. 
One can conceive of a case where water 1s transported from a distance for tanning 
purpose in cisterns mounted on carts drawn by bulloğks or even by motor vehicle 
fitted with water tanks Water may be pumped into the cisterns or tanks with elec- 
tric power It would be ridiculous to contend that the manufacturing process in. 
the tannery is bemg carried on with the aid of electric power for the reason that water 
is pumped into the cisterns or tanks Can it make ‘any distinction 1f instead of water 
being brought to the tanning premises as aforesaid water is led through conduit pipes 
from tubs near the well into which the water ıs pumped. We thmk, not If there 1s 
no distinction in such a case, the fact that the well 1s sıtuated in the immediate neigh- 
bourhood of the establishment or adjacent to the establishment cannot be of much 
significance. The distance of the well from which water 1s taken, or the ownership of 
the mtervening land m third party by itself is rot a safe test. In a particular case 
ıt may emphasise or accentuate the disassociation. In AR. Md Sulaiman v Regional 
Director of E S I Corporation’, the electric pump was not installled ın the premises of a. 
tannery but in land adjommg subsequently acquired. The water lifted was mainly 
used for the purpose of irrigation , but was also used for purposes of tannirg as a. 
supplemental source. There was a well withir the premises which was not worked 
by electric power. The question arose whether the establishment was a factory 
under the Act. The learned Judge, Veeraswamı, J., m rejecting the contention 
that the tannery 1s a factory, remarked : 


“ İt may be assumed that cleanmg is a manufacturmg process. But that by 
itself is not sufficient. Can it be said that because water which 1s pumped out with 
the aid of power 1s used ın the process of cleaning the hides and skins, cleaning is 
done with the aid of power ? The respondent urged that such cleaning with such 
water conformed to the requisites of the definition of a factory But as I under- 
stand the definition, ıt 1s not sufficient to carry en cleanırg with water pumped. 
out from a neighbourmg premises or precincts with the aid of power. ” 


The learned Judge observed that cleanmg that 1s done with water pumped out with 
electric power 1s not cleaning done with the aid of power , but however distirguish- 
es an earlier case M .H Ismail Sahib & Co v Regional Director, E.S.I. Corporation,? 
remarking only. 
SS EE e 
1. WP. No. 691 of 1959. 2. (1961)1 MLJ 16 at 17. 
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“ But it may be seen in that case the pump-installation was within the precincts 
of the tannery and ım that sense the learned Judge regarded it as part of the tan- 
ning process. But that ıs not the case here. The respondent has not been able 
to show that the pumping of water is done within the precincts of the factory.” 


In M. H Ismail Sahib & Co v Regional Director, ES I Corporation), referred to above, 
a decision of the present Chief Justice as he then was, where electric power was 
employed ın the establishment for the pumpmg and storage of water which was 
subsequently used for several of the processes in tanning, the reasonıng for the 
finding that the establishment 1s a factory runs thus . 


** Water is required for the manufacturmg process, presumably at a particular 
spot and in particular flow of force. This ıs not merely a case of a small quantity 
of water bemg utilised in the ordinary way, for, ın that event, the employer would 
not take the trouble to use electrical energy to pump and store water ın large quan- 
tities, and at a height. But, since the use of the electrical energy enables the em- 
ployer to utilise the water in such manner as 1S required m the manufacturing 
process itself, in effect he is using power for conducting a part of that process.” 


Of course if water is desired for tanning at a particular phased flow or at a given velo- 
‘city and if electric power 1s employed for the purpose of securmg water at the requir- 
ed flow or velocity, clearly the power 1s utilised ın aid of the manufacturing process. 
But such a requirement is not made out in the cases now before us. The reasoning 
in the case just cited must therefore be confined to the facts of that case. 


In the above case the establishment in question washeld to bea factory on another 
ground also It was observed therein that the very pumping and storage of water ın 
the establishment amounted by itself to a mar ufacturmg process as defined in the 
Act. The learned Judge followed for the proposition the decision of Ramachandra 
Iyer, J. (as he then was) m Moosa Kazim v K. M Sheriff? With great respect to the 
learned Judges we are unable to hold that the very pumping and storage of water 
as found should amount to manufacturıng process as defined ın the Act True, 
section 2 (4) of the Factories Act, while definmg manufacturing process, includes ın 
the process, pumping oil, water or sewage Section 2 (k) contams several sub-clauses, 
‘clauses (1) to (v) Sub-clause (1) ıtself ıs very wide ın its scope and coverage ; and 
any one of the works enumerated therein where power 1s used would make the process 
a manufacturmg process carried on with the aid of power Pumping oul, water or 
sewage ır the context of the several sub-clauses ofsection 2 (k) can only refer to the 
operation of pumpmg itself as asubstar tial activity Pumping itself must be the pro- 
cess, There are pumpmg mstallations where oil, water or sewage, etc are pumped 
and power is used for the purpose of pumpıng. The reference must be to cases where 
the process of pumpmg 1s tended to aid the adaptation of the liquid for use or dis- 
posal. The manufacturmg process of the establishments under consideration 1s 
tanning Pumpimg is not the objective or work of these establishments. Water 
is not processed m the establishments for storage and distribution through water 
mains at pressure. It cannot be contended that the place where the pumping is 
carried on can itself be regarded as an independent factory. At thatplace there may 
be only one man. 


The case Moosa Kazumi v K M. Sheriff?, which was followed in M H Ismail 
Sahib & Co. v. Regional Director, E S I. Corporation, was concerned with the definition 
of ‘factory’ in the Factories Act, 1948 read with Payment of Wages Act. The estab- 
lishment in question was a restaurant to which a bakery was attached and the ques- 
tion arose whether the use of electric power for the purpose of lifting water used ın 
the bakery and restaurant would convert the premises into a factory when more than 
the required number of persons worked ın the premises Referrmg to the presence 
of ar electric motor for the purpose of ftmg water, it was observed in that case that 
the definition of the term ‘ manufacturing process’ would comprehend such a case. 


——— ———————————————— a em 
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Reliance was placed on the decision of the Bombay High Court in Laxmığaı v. Charr- 
anan and Trustee, Bombay Port Trust!, where it was observed : 


“ On the evidence it ıs clear that ir the pumpmg station in question a process 
was employed for the purpose of pumping water and if such a process was employ- 
ed ıt was a manufacturing process. ”’ 


“That was a case under the Workmen’s Compensation Act which also adopted the 
definition of ‘manufacturing process’ in the Factories Act and may be the evidence in 
that case warranted the conclusion that the pumping itself was a manufacturing pro- 
cess In Moosa Kazimi’s case?, where the establishment was a hotel with a bakery 
annexed the distribution of water pumped by electric power was mtegrally connected 
with the hotel and bakery busmess of the establishment m question A reference to 
section 7 of the Factories Act gives some help in the ınterpretatıon of section 2 (k). 
"Under section 7 the occupier shall, 15 days before his occupation or use of any pre- 
mises as a factory, send to the Chief Inspector a written notice containiag certam 
particulars inter alza the name and, situatior of the factory, the nature of the manufac- 
turing process carried on m the factory durmg the previous 12 months in the 
case of a factory in existence and durmg the next twelve months ın the case of all 
factories and the nature and quantity of power to be used We do not think that in 
describing the nature of manufacturıng process carried on ın the factories in question 
a proper answer would be the pumping of water. In Maxwell on Interpretation 
of Statutes, 7th Edition, at page 183 ıt 1s said : 


“ In determining either the general object of the Legislature or the meaning 
of its language m any particular passage ıt is obvious that the intention which 
appears to be most ın accord with convenience, reason, justice and legal princi- 
ples, should, m all cases of doubtful significance, be presumed to be the true one.” 


In A.R MD Sulaman v Regional Director, E.S.I. Corporation®, above cited, dealing 
with the argument that as water used ın the tannery was pumped out with the aid 
of electric power and pumping of water was a marufacturmg process as defined 
by section 2 (4) (1) of the Factories Act, 1948 the tannery was a factory, the 
yearned Judge, Veeraswamı, J., observed : 


“ The difficulty in accepting the first ground pressed for the respondent lies 
ın the fact that, although the electric pump is used as a supplemental source for 
supply of water to the tannery its location is not m the premises or the precincts 
thereof. Nor was it said that 20 or more persons are working the pump, 1f that 
alone is to be taken as the manufacturmg process within the ‘meaning of the Factories 
Act. In the circumstances, it cannot, therefore, be held that only because of 
the pumping of water with the aid of power from the land lying to the north of the 
premises and precincts of the tannery, the tannery 1s a factory within the statutory 
definition under the Employees’ State Insurance Act. ” 


In Latheef Hameed 8 Co vw. Regional Director, E.S I Corporation*, again a case of 
tannery where electric power was employed for liftmg water from a well, the 
learned Judge, the present Chief Justice, following his earlier decision in M H. 
Ismail Sahib © Co v. Regional Director, E S.I. Corporation’, said : 


“ Learned Counsel for the writ petitioner is unable to show me any data where- 
from I can draw my mference that the force of flow of water, the height from which 
ıt ıs made to flow, and, the ımpact of water in cleaning, which ıs clearly due to the 
power of gravity, dependmg on the height of storage, are matters not vital to the 
washing process Obviously they are vital parts of it, and it is for these excellent 
reasons that the manufacturer, who knows best, has used electric energy to store 
up water at a height, so that he may have flow of water which has force and unpact 
on the skins as part of cleaning. ” 


——  — 
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This decision proceeds on the basis that the establishment has taken to electric power 
for storing of water for greater convenience and effective utilisation of water for the 
purpose of cleaning. On the facts as taken clearly electric power was utilised for 
manufacturmg process The decision stands on its own facts as the former one. 
In line with this decision we may refer to Newton v. John Siannıng & Son Lid,}. In 
that case there was a pump house withm the cartilege of the factory premises and the 
factory was carrymg on the work of bleaching and finishing of textiles o Transmıs- 
sion machinery was used in the pump house to pump water under pressure 
into the mill m the factory The question was whether the pump house was a fac- 
tory under the English Factories Act, 1937 It was held that 1t was impossible to say 
that the pump house must be treated as separate from the factory, since a process 
was being carried on therem which was undoubtedly for or incidental to the work- 
ing of bleaching and finishmg of textiles It was found as a fact m that case that the 
pump was an essential part of the works There was no question of the pump house 
in that case being a separate factory on 1ts own and ıt was held that the pump house 
was an integral part of the works. 


J 

Securing water required in a factory by electricity may m a given case be so in- 
tegrated with the other processes ın the tannery as to form a part of manufacturmg 
process. The question whether in a particular case power aids the manufacturmg 
process is a question that has to be determmed on a conspectus of several factors. 
The disassociation of the well and pumpmg from the factory premises will be an 
element which has to be taken mto consideration The mere fact that water utilised has 
been pumped by electricity will not connect the pumping proceks with the manufac- 
turing process carried on in a factory. There must be certam inter-lining in the 
functioning of the pump with the manufacturing process carried on in the factory. 
One can think of water being forced at pressure through the mains for the purpose 
of the factory. One can also conceive of water specially treated being pumped into 
the factory with the use of electric power. 


In P.R. Abdullah @ Co v The Regional Director, E S I. Corporatıon?, the tannery 
consisted of two sets of buildings separated by a private road From a well adjacent 
to the godown ın one of the buildmgs water was pumped by electricity and carried. 
through pipes under the private road to the part of the factory where skms were 
tanned. The learned Judge, Ramachandra Iyer; J:, (as he then-was), after noticmg 
the decision in M H. Ismail Sahih & Co. v Regional Director, E S I. Corporation’, refer- 
red to the decision of the Division Bench in Regional Director, E.S.I. Corporation v. 
Srıramulut, and summarised the rulmg in that case thus: 


“İn that case ıt was held that the essential requisites of a factory within the 
meaning of the term ın the Act were (1) a premises, geographical area withm a. 
certam boundary,(2) in a part of which at least manufacturing process was carried 
on with the aid of power and (3) twenty or more persons should be working m the 
premises, though ıt was not necessary that all the twenty persons should be work- 
ing in the same section or department, so long as the efforts of all the ee 
ments were co-ordinated to achieve the mam object of the factory ....... 


Dealing with the case before him, it was observed - 


“ But that cannot mean that where two buildings constitute a factory, from the 
mere circumstance that a private road mtervenes between they should be viewed 
as two dıstınct premises in considermg the question of the applicability of the 
Employees’ State Insurance Act The pumpıag of water 1s essential to the manu- 
facturıng process carried on, on the side of the road. Between the two buildings, 
that 1s, one where water 1s pumped out and the one where it 1s received, there 1s a 
pipe connection which should be sufficient to constitute the two buildings as one 
premises ”’ 
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In the above case the only question considered was whether the place where water 
was pumped could be considered part of the premises where tanning process was 
being carried on. 


The questions raised and the conflicting views on the matter have been ccnsider- 
ed by Srmivasan, J , ın M S Abdulla Basha & Co v. Regional Director, E S I Corpora- 
#on!, In that case the well in question was situated at a distance of about 30 yards 
from the tannery and neither the well nor the pump set belonged to the tannery 
establishment For the establishment it was said that water was obtained on pay- 
mentofasumofRs 20permonthto the owners of the well and the water was 
brought into the factory through a channel from the site of the pump set The 
learned Judge after noticing the decision of Veeraswamı, J,in AR Md. Sulaiman v. 
Regional Director, E S I. Corporation®, should govern the case while discussing the 
legal position, observed : 

“,..,. . Imay express ıt as may view that the mere fact that water is brought 

into the premises with the aid of power ıs not by itself sufficient to establish that a 
manufactur mg process 1s carried on with the aid of power Ifwhatis adumbrated 
by the learned Additional Government Pleader 1s the sole test, 1t ıs easy to corcelve | 

‘of a situation where this argument may lead to somewhat startling results Suppos- 
ing the water required for the purpose of cleaning 1ssecured from a source of munici- 
pal supn'y, thitis, taken from a tap in the premises of the factory, can it be said 

. that since the municipality supplies the water by using power ın its mstallation, 
the water so received by the petitioner factory and used in scme manufacturing 
process, the process itself 1s carned on with the aid of power ?” 


The learned Judge also gives another illustration of water being transported to the 
factory premises by a lorry or other means of mechanical propulsion, the water beng 
pumped out from a well elsewhere Pointing out that the illustrations indicate 
that the construction sought to be placed upon the expression ‘with the aid of 
power’ 1s somewhat strained, the learned Judge goes on to observe 


“ What is contemplated by the definition 1s that power should be used in the 
carrying on of the manufacturing process As I understand the process involved, 
it consists in soaking raw hides and skims in water, It1s not stated that any part of 
the cleaning operation ıs carried on with the aid of power, such as to say, by storing 
the water in the tannmg vats by mechnıcal means with the aid of power or by the 
use of power ın scraping the skims or the like associated operaticns The solitary 
circumstance that water 1s pumped out of the well and stored in the vats 1s relied 
upon by the respondent ın his claim that the cleanı»g process itself must be said 
to be done with the aid of power ” 


‘The learned Judge distinguishes the decision in Regional Director, ES I. Corporation 
v Sriramulu 3, with the observation that ıt principally turned upon the question 
whether the tw ? premises constituted asıngle unit, and that ıt was not decided therein 
that the use of the water derived with the aid of power would amount to the use 
of power ia manufacturmg process Refernmg to the decision in MH Ismail 
Sahib B Co + Regional Director, ES I Corporation’, where ıt was observed that the 
very pumping and storage of water amounted to a manufacturing process, the 
learned Judge observed . 


“With great respect, I am unable to follow this decision Firstly, ıt seems to 
me that the various sub-clauses of the definition of ‘ manufacturmg process’ are 
mutually exclusive The first sub-clause ın section 2 (£) which defines “ manu- 
facturing process” 1s ıtself of very broad amplitude and covers a variety of processes, 
the carry mg out of any one of which with the aid of power would make the process a 
manufacturing process Sub-clause (2) which reads “pumping of oil, water or 
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, sewage’ ısın the context distinct and 1s intended to deal with mere pumping” 
operations for ıt might otherwise be contended that since pumpmg pre se does 
not affect any alteration ın the article no process of manufacture 1s at all involved. 
There are large pumping installations which deal with oil, water or sewage, which. 
utilise power for the purpose of pumping and unless this part of the definiticn 1s 
available, such installations could not be brought within the category of factories. 
Laxmibai v. Chairman, Bombay Port Trist+, was a case of that kind This sub-clause 
was not to my mind intended to take ın an ancillary operation of pumpmg water as 
in the present case and to postulate the use of that power as covering use of power 
ın aid of the manufacturing process ıtself. It1s not the case of the department that 
water is required in a particular flow or force to serve the purpose of any of the 
manufacturing process involved Water ın fact ıs required in a static condition. 
as ıt were for the purpose of soaking the raw hides and skinsto make them pliant 
and to facilitate the cleanmg of the skms Had ıt been a case where water had to 
be direc ted in a powerful flow which could be achieved only with the aid of power, 
and that this kind of flow was necessary for the purpose of cleaning or any of the 
associated processes of manufacture, then undeniably power could be said to be 
used ın the process of manufacture But where water 1s pumped for the purpose 
of securing 1ts supply and nothing more and power ıs not used ın the process of 
manufacture itself, ıt seems d:fficult to hold that this part of the definition would. 
at all be attracted ” 


The learned Judge concludes i 


“ Giving the matter my careful consideration, I am of opinion that unless 
power 1s directly used in the process of manufacture, the premises cannot come, 
within the definition of ‘ factory’ m the Act The use of power for pumping water, 
which water is used for subsequent manufacturing purposes, with nothing more 
cannot justify the inference that the power 1s used ın the process of manufacture °” 


Having given the most careful consideration to the differing views expressed in: 
the decisions of the learned Single Judges of this Court which led Srinivasan, J., to 
refer WP No 1166 of 1962 to a Division Bench, we are inclined to agree with the 
approach of Srınıvasan, J , in the application of the definition of ‘ factory’ to tanne- 
ries like those under consideratioa, that where water 1s pumped for securing its 
supply and nothing more, and power is nct used in the manufacturing process itself” 
the definition is not attracted The mere use of power for pumping water which 1s 
used for the subsequent manufacturing purposes canrot be described as the use of 
power in the manufacturing process. We are in concurrerce with Srinivasan, J , 
in his view that the reference to pumping of oil, water or sewage under the Gefinition 
of manufacturıng process 1s intended to deal only with pumping installations where 
the main process itself ıs pumping of oil, water or sewage The sub-clause 1s not 
intended to cover pumping which 1s merely ancillary to some other manufacturmg 
process Only, we would like to circumscribe the requirement by a Imitation 
The question whether the manufacturing process 1s being carried on with the aid of 
power ıs ultimately one of inference from facts It may happen thatin a particular 
establishment th. pumping of water and utilisation of it ın the manufacturing pro- 
cess 1s so integrally connected with the manufacturing process that the pumping 
cannot be disassociated fromit May be that the actual process of tanning 1s carried. 
on by manuallabour All the same the pumping of water may ina given case be 
so intimately linked up with the manufacturing process ın its location, object and 
operation, say as envisaged m M H Ismail Sahib & Co v. Regional Director, E.S.I. 
Corporation”, to secure flow of water with force and impact for the cleansing of 
skins with a view to more efficient and economical working of the tannery, that ıt 
would be difficult to disassociate the pumping process frcm the actual tanning 
process The test ıs not whether power ıs necessary for the manufacturing process 
but whether ın fact power is used ın the manufacturing process The nature of the 
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definition 1s such that for its application no principles ın the abstract could be laid 
down We can only indicate the true scope of the several material expressicns in 
the definition 


We shall now examine the cases on hand in the light of the above discussion. 
In WP No 2652 of 1966 which 1s also the subject of LP A No 43 of 1964, the 
Additional Commissioner for Workmen’s Compensation would hold the premises as 
a factory for the only reason that within the tannery premises there ıs a well and 
water from the well ıs pumped by an oil engine, that ıs, by the use of power. The 
contention of the establishment 1s that the water from this well is not used m the 
manufacturing process due to technical reasons and the water used for tanning ıs. 
brought from a well outside the tanning premises. It ıs also the contention of the 
establishment that the well ficm which water 1s taken for the tannery, no doubt by 
the use of power, 1s situated ın the corner of a cocoanut thope owned in common with. 
others at a distance of nearly a furlong fiom the tannery premises. In the view he 
has taken that the presence of an oil engine attached to the pump within the tannery 
would itself be sufficient, the Additional Gommassioner for Workmen’s Compensation 
thought that ıt was not necessary for him to examine the co.'tention on behalf of the 
establishment that the water ıs pumped fiom a well situated on different premises. 
far away from the tanning premises. There 1s no finding even that water from the 
well in the tanning premises was to any extent used in the tanning process. The 
mere existence of the pump set worked by power cannot make the premises a factory. 
The requirement of the definition ıs not just that power ıs used ın any part of the 
premises The essential postulate ıs that power must be used in aid of the manu- 
facturing process ın the premises There beng no such finding ın this case by the 
Additional Commissioner for Workmen’s Comper sation, the order m question has 
to be quashed 


Coming to W.P, No. 1166 of 1962, ın the counter-affidavit of the Regional 
Director, Employees” State Insurance Corporation, it 1s admitted that the pump set 
is situated outside the western compound wall ofthe tannery All that ıs stated is 
that the eastern embankment of the well ıs connected with the western wall of the 
tannery. The employer, ıt ıs stated, pays rent not only for the tannery but also for 
the open space where the well ıs situated o Itıs not denied that the water from the 
well is taken only by an earthern channel into the tannery wherein the washing and 
cleaning process of the skins ıs done only by hands Nor ıs the statement ın the 
affidavit that labourers working ın the tannery have no access to the pump set which 
ısın charge of an independent care-taker, denied The water, it 1s stated, is first 
stored ın a tub near the well and the water so stored 1s used also for personal needs of 
the labourers and others, that ıs, for bathing and drinkıng purposes o Itısone horse 
power motor that pumps the water into the tub. On the facis the pumping of water 
has little to do with the actual tanning process It cannot be said that the pumping 
process 1s so integrated that the manufacturing process within the tannery premises 
as to make it part of the manufacturing process The pumping of water by power 
ıs not incidental to the tannery process which goes on within the premises In the 
absence of other indicia, ıt will be making a dıstınctıcn without difference to hold 
that as the pump set 1s just outside the compound wall ıt must be held to be m aid 
of the manufacturing process The absence of distance ın a case of this kmd without 
any other clinching features shows no nexus between the manufacturing process 
and the pumpmg To differentiate between tanneries where the pump set 1s just 
outside the premises and adjoiming the compound wall and tanneries where the pump. 
set ıs situated at a distance, and make the former liable for contributicn, will be to 
make a classification without any rational basis for the same It follows that the 
tanneries in question as worked do not fall within the scope of section 2 (12) of the 
Employees’ State Insurance Act read with the Factories Act ,1948 and that the pro- 
visions of the Employees’ State Insurance Act cannot be applied to the tanneries.. 
A writ willissue as prayed forin WP No. 11660f1962 The order, dated 7th April, 
1961 made by the Regional Director; Employees’ State Insurance Corporation the 
subject of WP No. 2652 of 1966 ıs hereby quashed and the rule nisi therem made 
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absolute In the circumstances ıt 1s unnecessary to examine the maintainability 
of the appeal, CM A No 2700f1961 LPA No 43 of 1964 1s therefore dismissed. 
Having regard to all the circumstances, there will be no cider as to costs in the writ 
petiticns and the Letters Patent Appeal 

V.K —— Petitions allowed. 

IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdicticn.) 
Present .—MR Justice P S KaiLasam 


K.R Seshan . _ Petitioner* 
v. 

The Deputy Inspector-General of Polce, Southern Range, 
Maduraı, and others Respondents, 


Subordinate Services Rules, rule 27 (c)—-Explanation 111—-Termination of probation of a 
member of service—Dzpartmental enquiry—Framing of a specific charge relating to past 
conduct—Validity—Punishment on several grounds—Some of the grounds found io be 
unsustainable—Punishment imposed if can be interfered with by Court 


Explanation III. to rule 27 (c) of the Subordinate Services Rules provides that 
the probation of a member of a service can be terminated for general unsatisfac- 
tory work or incapacity without any need for enquiry into any specific charge. 
But m cases where the competent authority proposes to terminate the prcbation 
for specific charges in addition to or distinct from general inefficiency or incapacity 
he 1s required to frame specific charges and follow the detailed procedure laid down 
ın rule 17 (b) of the Madras Cıvıl Services (Classificaticn, Ccntrol and Appeal) 
Rules. In an enquiry held for the purpose of termmation of the probation there 
can be no objection to fiaming of a specific charge relating to the pumshments 
accumulated by the delinquent It may be that m a case of grave mısdemeanow, 
where the dismissal of the delinquent 1s ın contemplaticn, he may be prejudiced 
by his past conduct being enquired into at thatstage But the fact ofaccumulation 
of punishments durmg the peri d of probation 1s a material circumstance to be 
taken into accountin deciding whether the probation should be terminated or not. 


Where a cıvıl servant is punished on several charges by the departmental autho- 
rity and the Court finds that some of the charges are unsustainable, the Court 
cannot interfere 1f the pumshment 1s justified by the rules and 1f the order can be 
supported on any findıng for which the punishment can lawfully be imposed. 
In other words, 1f the Court 1s satisfied that that authority would have passed the 
order on the basis of the relevant and existing grounds and the exclusicn of irrele- 
vant and non-existent grounds could not have affected the ulumate cpinicn or 
decision of the authority, ıt will not 1aterfere Its fur the Court to be satisfied 
whether the authority would have passed the order on the basis of relevant and 
existing grounds. The question as to whether the authority has specifically 
stated that ıt would have sustained the punishment on that ground or not ıs not 
material, 

State of Orissa v. Bidyabhushan, AIR 1963S C 779, followed 


Royal Printing Works v Industrial Tribunal, (1963) 21.L J 60and Bank of Madura 
v. B. M. Employees’ Union, (1965) 2 LL J 44, not folluwed 


Petition under Article 226 of the Constitution of India, prayıng that in the - 
circumstances stated therein and ın the affidavit filed therewith the ‘High Court 
~will be pleased to issue a writ of certiorari callıng for the records connected with 
the order of the first respondent made in No 150/Con/61, dated 11th January, 
1963 which was confirmed ın appeal by the order of the and respondent made ın 
D Dis No. 14639/AP-1/63, dated goth September, 1963 and by the order of the grd 
respondent made ın G O.Rt. No. 4109, dated 4th September, 1965 and quash the 


same. 
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S Rangaswami, for Petitioner. 
R Krishnamurthy and T Selvaraj, for Government Pleader, for Respondents. 
The Court made the following 


Orper.—This petitions filed by a Sub-Inspector of Police, whose probation was 
terminated, foi the issue of a writ of certiorari calling for the records connected with 
the order of the Deputy Inspector-General of Police, dated 11th January, 1963 which 
was confirmed on appeal by the Inspector-General of Police on goth September 
1963 and by the Government of Madras on 4th September, 1965. 


The petitioner was enlisted as a constable in 1935 and was promoted as Sub- 
Inspector in 1949 


‘He was reverted in 1952 for want of vacancies Agam on 8th October, 1958 


he was promoted to officiate as Sub-Inspector and was put on probation for 
two years. On goth May, 1960 a charge Memo. was served on him by the 
Superintendent of Police, Ramanathapuram, and ultimately (the probation 
of) the petitioner was extended by one year on 5th September, 1960 by 
way ofpunishment. Again on 25th April, 1962 a charge Memo. was served 
on the petitioner which was received by him on goth May, 1962. Six 
charges were framed against him. The first charge related to unsatisfactory 
work while in charge of Neikuppai Station during the period from gist March, 
1959 to 16th November, 1959 Under the first charge there were four specific 
instances of unsatisfactory work in Netkuppai Station. The second charge related 
to unsatisfactory work while ın charge of Manamadurai station durmg the period 
from gth February, 1961 to 29th June, 1961, in that he delayed the submissioa of 
IV Quarterly Inspection Notes of Manamadurai station frcm roth February, 1961 
to 31st May, 1961 ‘The third charge related to reprehensible conduct in giving 
evidence ın Sub-Magistrate’s Court, Sırvıllıputtur on 7th December, 1961 contrary 
to facts recorded ın the casedıary in Rajapalayam Taluk Station Crime No. 145 of 
1961. The fourth charge related to (delay in) submission of case diaries and not 
submitting case diaries after FI Rs ın Kalayarkoil station in several cases and the 
fifth charge related to non-submuıssion of C-1 currents in various cases ın spite of 
reminders from the Inspector of Police, Sıvaganga The 6th charge was accumula- 
tion of four punishments durmg the period of probation as Sub-Inspector The 
Enquiry Officer found that all the charges had been proved against the petitioner. 
The Deputy Inspector-General of Police accepted the findings of the Enquiry Officer 
and terminated the probation of the petitioner On appeals the Inspector-General 
of Police agreed with the Deputy Inspector-General of Police and dismissed the 
appeal. A further appeal to the Government also failed and hence this writ petition, 


So far as the first charge relating to unsatisfactory work while ın charge of 
Nerkuppai Station during the period 31st March, 1959 to 16th November, 1959 1s 
concerned, ıt 1s admitted that the charges were the subject-matter of a previous 
enquiry which resulted in the extension pf the probation of the petitioner by sıx 
months The petitioner having been punished once before charge No 1 ought not 
to have been again Made the subject-matter of a fresh enquiry The plea of the 
petitioner regarding this charge will have to be accepted 


Regarding charge No 2, that is delay ın submission of the IV Quarterly Inspec- 
tion’ Notes of Manamadurai station from roth February, 1961 to 31st May, 1961, 
the Enquiry Officer found that the reference was pending when the delinquent took 
charge and ıt was his duty to clear off this current file or to have 1eported ıfıt was 
not handed over to him on his taking charge In the absence of any report about 
this current file by the delinquent the officer inferred that the current file was at the 
station and asitssubmussion was delayed by the delinquent for such a long time it was 
not excusable. The office: also found that the delmquent is not able to establish 
that this reference was among the papers taken away by his predecessor. In the 
result he declined to accept the explanation for the delay. 
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The learned Counsel for the petitioner submitted that the reasoning of the 
Enquiry Officer that the delinquent has not established that the reference was among 
the papers taken away by the predecessor 1s not proper as the burden is on the prose- 
cution to prove that the paper had Leen left and that the paper was available with 
the petitioner. The Enquiry Officer accepted the evidence of PW 4 that the refe- 
rence was received at the Manamadurai station as recorded ın the station registers 
and was pending when, the delinquent took charge and he ought to have attended 
to the cleaimg of the current or should have reported if ıt was not handed over to 
him on his taking charge I am unable to saythat the reasoning of the Enquiry 
Officer ıs unsupportable Regarding charge No 3, that is reprehensible ccnduct 
in gıvıng evidence ın Sub-Magistrate’s Court, Srivilhputtur, on mh December, 
1961 contrary to facts recorded in the case diary ıt ıs common ground that the 
evidence which the petitioner gave in Court was not in conformity with the case 
diary records. The statement of the petitioner that he recorded a statement frcm 
the first accused and recovered MO 1, recorded the confessional statement of 
accused 2 and in pursuance thereofseized M O 2 and then recorded the confessional 
statement of accused 3 and seized MO 318 contrary to the record ın the case diary 
which shows that confessional statements of the accused and Mahazars recorded that 
MO 1 was recovered at 8-30 am MO 2 at 7-30 am and MO 3 at 7-45 AM. 
It is also entered in the case diary that the petitioner arrested accused 1 to 3 at 
Sankaralmgapuram at 5 am on 26th September, 1961 and examined them and 
recorded their confessional statements, frcm accused 1 at 5-15 am İrcm accused 2 
from 6 to 6-30 am and from accused 3 from 6-45 to 7-15 AM There 1s a clear 
variation between the evidence he gave ın Court and the case diary records. His 
explanation that the evidence of the petitioner was Misunderstood by the Sub- 
Magistrate was rightly reyected by the Enquiry Officer. 


The further charge relates to delay ın submission of case diaries and not submit- 
ting case diaries after F I Rs in Kalayarkoil crime numbers The finding ıs that 
the petitioner had delayed the submussicn of case diaries and his plea that the delay 
was due to his work in Courts and investigaticn was not accepted Charge No 5 
relates to non-subMission of currents ın spite of reminders frcm the Inspector of 
Police, Sivaganga On this charge the Enguuy Officer found as a fact that no 
reminders had been sent of the currents by the Inspector but there was delay in 
submussion of the records. Though the act of non-submission 1s not aggravated, as 
ıt has not been proved to have continued ın spite of remmders, the charge that there 
was delay ın submission is Made out. 


Regarding the 6th charge, accumulation of punıshments during the period of 
probation the fact that the petitioner received the four punishments 1s not disputed. 
But ıt 1s contended that the Enquiring Authority was prejudiced by including this 
charge relating to past conduct and as such the entire enquiry 1s vitiated In this 
connection the learned Counsel, Mr. Ramaswamı, referred to the Subordinate 
Services Rule No. 27, which provides for the termination of the probation of a person 
Explanation IH to rule 27 (c) ıs the relevant rule. It provides that the probation of 
a member ofa service can be terMinated for general unsatisfactory work or mcapa- 
city without the need for enquiry into the x Spent charge In cases where the com. 
petent authority proposes to termınate the probation of a Member for specific 
charges ın addition to or distinct from general inefficiency or incapacity he 1s required 
to frame specific charges and follow the detailed procedure laid down ın rule 17 (b) 
of the Madras Civil Services (Classification, Control and Appeal) Rules In this 
case, charges were framed and the matter proceeded as :f for mflicting a punishment, 
not for termmation of the probation on grounds of general unsatisfactory work or 
incapacity. Charge No. 3 ıs that the petitioner was guilty of reprehensible conduct 
in giving evidence contrary to the facts recorded ın the case diary This charge will 
not be one of unsatisfactory work or incapacity That the pioceedmgs were by 
way of punishment 1s made clear by the show cause notice given by the Deput 
Inspector-General of Police, dated 11th November, 1962 ın which he stated that “ if 
no further representation was received within the stipulated time ıt will be consi- 
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dered that you have no representations to make and (orders on) the punishment roll 
will be disposed of on 1ts own merits.” The Deputy Inspector-General in his order 
dated 11th January, 1963 has stated that it was a pumshment roll for cessation of 
probation for unsatisfactory work and reprehensible conduct Thus the termınatıon 
does not appear to be for general unsatisfactory work or incapacity On the other 
hand, the Department proceeded to frame specific charges ın addition to and dis- 
tinct from general inefficiency and incapacity In an enquiry held for the purpose 
of terminating the probation, I do not thınk there can be any objection to framing of 
a specific charge relatmg to the punishments accumulated by the petiticner. It 
may be that in a case of grave misdemeanour, where the dismissal of the petiticner 
is in contemplation, the petitioner may be prejudiced by his past conduct being 
enquired into at that stage ,But the fact of accumulation of pumshments during 
the period of probation ıs a materal circuMstance to be taken into account ın decid- 
ing whether the probation should be termimated or not I do not think there can 
be any objection to this course as admittedly the petiticner was given ample oppor- 
tunity to rebut the charge. 


Mr. Ramaswamı, the learned Counsel fo: the petitioner, submitted that ın any 
event as charge No 1 had failed and regardıng charge No 5 the charge as framed 
had not been established, the punishment cannot be sustained In support of this 
contention the learned Counsel relied on a decisicn of the Supreme Court ım Ram 
Manohar v State of Bihar!. The Supreme Court was dealing with the case of deten- 
ton Following its earlier decisicn ın Shibban Lal Saksena v State of Uttar Pradesh? 
the Supreme Court held that as the detention order menticned two grounds, cne of 
which 1s m terms of the rule while the other 1s not, 1t could not be said to what extent 
the valid and invalid grounds operated in the mind of the authority concerned and 
contributed to the creation of his subjective satisfaction which formed the basis of 
the order of detention and therefore the order will have to be set aside. 


In State of Orissa v Bidyabhushan?, the Supreme Court was dealing with the 
validity of the order of the High Court, directing the Government to reconsider the 
order of dismissal, on the ground that of the charges framed certain charges were 
held to be unsustainable ‘There were two charges against the officer in that case. 
The first charge related to five specific heads charging the officer with having received 
ıllegal gratification while the second related to possessicn of means disproportionate 
to his mcome as Sub-Registrar The High Court held that there was evidence to 
support the findings on heads (c) and (d) of charge No 1 and the findings on charge 
No.2 The High Court was of the view that as the findings on two of the heads under 
charge No 1 could not be sustained the Government should be directed to 
decide whether on the basis of those charges proved punishment of dismissal should 
be maintamed or else where a lesser punısl ment would suffice The Supreme Court 
held that when the findings of the Tribunal relating to two out of five heads of the 
first charge and the second charge were found not liable to be interfered with by the 
High Court and those findings establish that the respondent was prima facie guilty 
of grave delinquency the High Court had no power to direct the Government of 
Orissa to reconsider the order of dismissal The Supreme Court proceeded to 
observe that in the case in which an order of dismissal of a public servant was 
impugned the Court 1s not concerned to decide whether the sentence ımposed, 
provided ıt 1s justified by the ‘ules, 1s appropriate having regard to the gravity of the 
musdemeanour established In conclusion the Supreme Court held that if the order 
may be supported on any findıng as to substantial misdemeanour for which the 
punishment can lawfully be imposed, ıt 1s not for the Court to consider whether that 
ground alone would have weighed with the authority ın dısmıssıng the public servant. 
Thus this decision clearly lays down that the Court cannot interfere in the case 
of a sentence, provided the sentence 1s justified by the rules and if the order can be 
supported on any finding for which the punıshment can lawfully be imposed. 


— 
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The decision is subsequently referred to by the Supreme Court in State of 
Maharashtra v. B K. Takkamorei, and the position of law 1s stated thus at page 1359”, 


“ An administrative or quasi-judicial order based on several grounds, all taken 
together, cannot be sustained if ıt be found that some of the grounds are non- 
existent or ırrelevant and there ıs nothing to show that the authority would have 
passed the order on the basis of the other relevant and existing grounds. On the 
other hand, an order based on several grounds some of which are found to be non- 
existent or irrelevant, can be sustamed if the Court 1s satisfied that the authority 
would have passed the order on the basis of the other relevant and existing grounds 
and the exclusion of the irrelevant or non-existent grounds could not have 
affected the ultimate opimon or decision ” 


ae 
Therefore if the Court 1s satisfied that the authority would have passed the order on 
the basis of the other relevant and existing grounds and the exclusion of irrelevant 
and non-existent grounds could not have affected the ultimate opinion or decision of 
the authority, ıt will not interfere. 


Mr Ramaswami, the learned Counsel for the petıtioner, submitted that the 
decision of the Supreme Court would indicate that the order of the administrative 
or quasi-judicial tribunal cannot be sustamed 1f there 1s nothing on the record or in 
the order of the authorıty which would indicate that on the relevant and existing 
grounds ıt would have sustained the punishment In support of this contention the 
learned Counsel referred to the latter portion of the judgment in which the Supreme 
Court referred to the wording of the show cause notice in which ıt was stated that 
several grounds jointly and severally appeared serious enough to warrant action 
under section 408 (1) of the Act which would imply that the admınıstratıve tribunal 
was willing to base the punishment on any of the grounds I am unable to accept 
this contention for ıt ıs made clear by the Supreme Court that it ıs for the Court to 
be satisfied whether the authority would have passed the order on the basis of relevant 
and existing grounds, excluding the irrelevant and non-existing grounds, The 
question as to whether the authority has specifically stated that 1t would have sus- 
tained the punishment on that ground or not ıs not material This ıs made clear 
in the concluding portion of the judgment where it 1s stated ; 


“ We are reasonably certain that the State Government would have passed the 
order on the basis of the second ground alone ” 


The question therefore to be decided in cases where certain charges are found to be 
unsustainable ıs whether the Court would be satisfied that on the charges on the rele- 


vant and existmg grounds the administrative tribunal would have passed thesentence 
that had been imposed. 


Mr Ramnıswamı, the learned Counsel for the petitioner, submitted that a Bench 
of this Court in Royal Printing Works v Industrial Tribunal?, has held that when the 
punishment meted out by the man2gement 1s a consolidated cne on the ground that 
all the charges have been proved, if two of the charges could not be validly sustained 
against the worker, ıt would follow that the punishment cannot be sustained This 
decision was rendered before the decisicn of the Supreme Court in State of Orissa v. 
Bidyabhushan? But the learned Counsel pomted out that a later Bench decision 
of this Court m Bank of Madura, B M Employees? Union*, declined to accept the 
contention that the decision in Royal Printing Worksv Industrial Tiibunal®, held any- 
thing contiary to The State of Orissa v Bidyabhushan? The Bench based ıts decisioa 
on the ground that the worker was a cashier when he was dismissed from service and 
the cashier who belonged to D category cannot be dismissed by the Secretary under 
Regulations 25 to 27 The attempt of the learned Counsel to show that the dismissal 
order made by the Secretary had the approval ofthe management and therefore the 
dısmıssal by the Secretary was valid was not accepted by the Court As the deci- 








i. Kelle TA 795 ALR. 19675 C 1353 S G ge 
2. (1963) 2 J. 60, 4 (1965) 2 L.LJ, 44. 
© 3. (1963) 1 S.G.R. (Supp.) 648: ALR. 1963 J 


n P. MANNADHA GOUNDAR 7. MARAPPA GOUNDAR. 37 


sion was based on this point the other observation are ın the nature of obiter dicta. 
That apart, I find factually the observation of the Court that there is nothing contrary 
to the Supreme Court case ın State of Orissa v Bidyabhushan!, ın the decision of the 
Madras High Court in Royal Printing Works v. Industrial Tribunal?, 1s not correct. 
As pointed out earlier, the Supreme Court has held that in cases where the order 
may be supported on any findıng as to substantial misdemeanour for which the 
punishment can lawfully be imposed, ıt ıs not for the Court to interfere, whereas the 
l Bench ın Royal Priting Works v Industrial Tribunal?, has proceded on the basis that 
when once ıt 1s seen that two of the three charges could not be validly sustained against 
the worker, ıt would follow that the punishment cannot be sustamed. The conten- 
tion of the learned mounsel based on the decisions in Royal Printing Works v Industria 
Tribunal?, and Bank of Madwav B M Employees’ Union®, cannot therefore be accepted 


The question for consideration 1s whethe: on the charges that had been made 
out, the Count is satisfied that the authority would have passed the order on the basis 
of relevant and existing grounds to the exclusion of the grounds found to be not sus- 
tamable The grounds that are made out ale, the delay m submission of the IV 
Quarterly Inspection Notes,reprehensible conductin giving evidence ın the Sub-Magıs- 
trate’s Court contrary to facts recorded ın the case diary, delay in submussicn of case 
diaries, delayin submissionofcurients and accumulation of four punishments during 
the period of probation as Sub-Inspector Even accepting the contention of the learned 
Counsel for the petitioner, that charge No 6 should not be taken into account 
im imposing the punishment on the other chaiges, I am satisfied that the authority 
would have terminated the probation Charge No. 3 by ıtself ıs serious and the 
punishment imposed cannot be said to be excessive. 


I am unable to say that the proceedings of the authorities ate vitiated by any 
error in procedure The order terminating the probation 1s therefore correct and 
this writ petition 1s dismissed There will be no order as to costs. 


V.K. Petition dismissed. 





—— r 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR Justice N KRISHNASWAMY REDDY. 


Peria Mannadha Goundar allas Pachamuthu and others .. Petitioners 
v 
Marappa Goundar . Respondent. 


Criminal Procedure Code (V of 1898), section 145 (1)—Passing of preliminary order under— 
Mandatory requirements 


It is necessary under section 145 (1) of the Criminal Procedure Code that the 
Magistrate having jurisdiction shall make an order ın writing that he 1s satisfied 
either from a police report or other formation that a dispute likely to cause a 
breach of the peace exists and ŝtate the grounds of his satisfaction before requiring 
the parties concerned ın such dispute to attend his Cow t and put ın written state- 
ments This provision of making the order in writing and stating the grounds of 
hissatisfaction appears to be mandatory. Unless the grounds arestated ım the 
order itself, it will be difficult to test the correctness or otherwise of the order passed 
by the Magistrate. So the prelımınary order should state clearly the reasons and 
grounds on which the satisfaction 1s based and that the Magistrate has applied 
his mind in passing the prelammary onder. 


Case-law discussed. 


The section also makes ıt clear that the Magistiate passing a prelimmaıy order 
must be satisfied that the lıkelıhood of the breach of the peace exists on the date 
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of the prelimmary order. Iftheprelımınary order 1s based upon an earlier report, 
long before the prelımınary order was passed and without any further fesh ınfor- 
mation received ın respect of the dispute, ıt cannot besaid that the Magistrate is 
Satisfied that the likelihood of the breach of peace existed on the date of the preliami- 
“nary order The makmg of an order, therefore, some months after the report 
on which it was purported to be passed, cannot be supported 


„n Petition prayıng that ın the circumstances stated there and ın the affidavit 
filed therewith the High Court will be pleased to quash the proceedings in MC No. 
117 of 1967 on the file of the Court of the Sub-Divisional Magistrate (Judicial), 
Sankarı 


t O S. R. Srinivasan, for Petitioners 
TT ? 
asf 


' T. S Subramaniam, for Respondent 
w The Assistant Public Prosectutor, for State. , g 
The Court made the following 


u! ORDER —The petitioners have filed this petition for quashing the proceedings in 
MG No 1170f 1967 on the file of the Sub-Divisional Magistrate (Judicial), Sankari, 
for the reasons mentioned ın the affidavit filed by one of the petitioners The facts 
which arise on this application are these. 


The respondent moved the Court of the Sub-Divisional Magistate, ex officio, 
Sankarı, by a petition dated goth August, 1966 under section 145, Criminal Proce- 
düre Code, claiming that certain properties described za the petıtıon belonged to 
hım, that he was ın possession of the lands and that the petitioners herein encroached 
upon his possession 
"© In pursuance of the said petition, the learned Magistrate called fora report 
from the police and the Sub-Inspector of Police, Sankar, submitted a report on 
7th October, 1966 

The learned First-Class Magistrate, Sankar, passed a preliminary order under 
section 145 (1), Criminal Procedure Code, and issued notice to both the petiticners 
and the respondent on roth April, 1967, six months after the report was placed before 
the Court byythe police regarding the likelihood of breach of the peace. 


Thereupon, the petitioners filed a petition before the Sub-Divisional Magistrate, 
Sankarı, (to whose Court the matter has been transferred) in M.P No 414 of 1967 
praying that the proceedings may be dropped ın view of the fact that the learned 
Magistrate who issued a preliminary order undr section 145 (1), Criminal Procedure 
Code, had not stated that he was satisfied regarding the likelihood of breach of the 
peace. The learned Sub-Divisional Magistrate dismissed the application filed by 
the petitioners and issued a fresh preliminary order on 12th September, 1967 calling 
upon both the parties to put ın written statement of their respective claims It is, 
against this order this petition has been filed. 


It ıs contended by the learned Counsel for the petitioners that the second preli- 
munary order passed by the Sub-Divisional Magistrate, Sankar, ıs vitiated as he has 
not stated the grounds for his satisfaction as required under section 145 (1), Crimi- 
nal Procedure Code, and that the said provision 1s mandatory and further contended 
that the preluminary order passed by the Sub-Divisional Magistrate on rath Septem- 
ber, 1967, on the report submitted by the police to the ex-officio First Class Magi- 
trate, Sankarı, was nearly about oue year before the order was passed and that it 
cannot be said from the order that the learned Magistrate was satisfied that a 
a dispute likely to cause breach of the peace existed on the date of passing of the 
preliminary order. 


To appreciate both the points raised by the learned Counsel, ıt may be necessary 
to refer to section 145 (1), Criminal Procedure Code, which ıs as follows — 


‘ * + Whenever a Distr t Magistrte, Sub-Dıvısıonal Magistrate or Magistrate of 
the First Class 1s satisfied from a police report or other information that a dispute 
likely to cause a breach of the peace exists concerning any land or water or the 

- boundaries thereof, within the local lımıts of his jurisdiction, he shall make an 
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order in writing, stating the giounds of his being sosatısfied, andıeguırıng the parties 
concerned ın such dispute to attend his Cout ın person or by pleader, withm a 
time to be fixed by such Magistrate, and to put in written statements of their 
respective claims as respects the fact of actual possession of the subject ofdispute 
and further requiring them to put in such documents or to adduce, by putting in affidavits, 
the evidence of such persons, as they rely upon ın support of such claims” 


Its, therefore, necessary under section 145 (1), Criminal Procedure Code, that 
the Magistrate having jurisdiction shall make an order ın writing that he is satisfied 
either from a police report or other information that a dispute likely to cause a breach 
ofthe peace existsand state the groundsof his satisfaction before requiring the parties 
concerned in such dispute to attend his Court and put in written statements This 
provision of making the order in writing and stating the grounds of his satisfaction 
appears to be mandatory. The words “ shall make an order ın writing, stating the 
grounds of his being satisfied ” would clearly indicate that the order must be in 
writing and the grounds for satisfaction also must be stated Unless the grounds are 
stated in the order itself, 1t will be difficult to test the correctness or otherwise of the 
order passed by the Magıstıate So, the preliminary order should state clearly the 
1easons and grounds on which the satisfaction ıs based and that the Magistrate had 
applied his mind in passing the prelimmary order. 


In Nagammal v. Mani, Anantanarayanan, Officiating Chief Justice, as he 
then was, held that where the preliminary order was drawn by the Magistrate 
merely on the information laid by the Inspector of Police about the dispute, he must 
be satisfied that a dispute likely to cause breach of peace exists ; and ıt 1s Mandatory 
that he should state ‘ the grounds of his being so satisfied ” or language to simular 
effect must be employed to indicate that the Magistrate had applied his judicial 
mind to the information in coming to the conclusion that he should take action under 
section 145 (1), Crimmal Procedure Code The learned Judge further observed 
that a Magistrate should not take action Merely on a police report. With respect, 
I agree with the view expressed ın this decision 


In Khudiram Mandal v. Jitendra Nath®, a Division Bench held as follows * 


“Where the preliminary order under section 145 (4), Criminal Procedure Code, 
does not state the grounds of satisfaction as to the existence of a dispute likely to 
cause a breach of the peace the order 1s undoubtedly a defective order and if 
challenged in proper time, ie, about the tıme when written statements are 
required to be filed or evidence led, ıt will be corrected ol set aside.” 


This decision takes the view that the validity of the final order under section 145, 
Criminal Procedure Code, could not be set aside because of omission to state the 
grounds ın the preliminary order as such omission will be only an irregularity. But 
from this decision, ıt 1s clear that if an objection 1s taken as in the instant case at the 
earliest point of tıme, the prelimmary order can be quashed 


In China Kondappa v Ram Row“, the question that arose for consideration was 
whether the Magistrate acted without jurisdiction ın passing the final order under 
section 145, Criminal Procedure Code, even though there was no preliminary order 
passed under section 145 (1), Criminal Procedure Code It was held that it was well 
settled that ıf there was no preliminary order made at all, the subsequent proceedings 
culmınatıng ın the final order are vitiated and that on the other hand, ıf there ıs a 
prelımınary order, however defective ıt May be, the defect would not be fatal unless 
ıt has resulted ın prejudice As observed already, this decision deals with a case 
where the final orders under section 145, Criminal Procedure Code, were passed 
That was not a case where the objection was taken at the earliest stage, before the 
final orders were passed 


The learned Counel for the respondent relied upon a decision in Kamal Kutty v. 
Udayavarma Raja Valia Raja*. It was held m that decision that an. cmussicn to 





x (1966) LW. (Gril ) 101. 3 (1964) 1 An WR. 24: (1964) ML J. (CrL) 54. 
2, ALR. 1952 Cal. 713. 4 (19 2) 23 M.LJ. 499. ma 


` $ - 


weet 


40 THE MADRAS LAW JOURNAL REPORTS. [1969 


record grounds in the preliminary order ıs not a defect of jurisdiction. That decision 
mainly proceeds on the footing that the revision itself did not he against the order 
passed. under section 145, Criminal Procedure Ccde ‘The decision was rendered 
before the amendment of section 435, clause (3), when revision would not le against, 
the order under section 145, Criminal Procedure Code Further, the petition in 
that case was filed to quash the preliminary order, after the final orders under sec- 
tion 145 (4), Criminal Procedure Code, were passed This decision is no longer 
good law after the amendment of section 435 (3), Criminal Procedure Code, by its 
omussion in 1923 


Section 145 (1), Criminal Procedue Code, makes it also clear that the Magistrate 
passing a preliminary order must be satisfied that the hkelihocd of the bieach of the 
peace exists on the date of the prelmmary oder Ifthe prelimmary order 1s based 
upon an earlier report, long before the pıelımınary order was passed and without 
any further fresh information received ın respect of the dispute, ıt cannot be said that 
the Magistrate ıs satisfied that the likelihood of the breach of peace existed on the 
date of the prelimımary order. 


The preliminary order passed by the Sub-Dıvısıonal Magıstıate 1s as follows : 


“ Whereas information has been laid before the Revenue Divisional Officer by 
the Sub-Inspector of Police, Sankarı, that a dispute likely to cause immunent 
breach of peace exists concerning the land m S Nos 186/5, 186/11, 186/122 and 

186/14 of Chinnagoundanur village, Sankarı Taluk, which 1s owned by the 4 
party within the local limits of this Court’s jurisdiction by reason of both A and 
B parties claiming the ownership of the lands. ' 


I, Sri T. Balakrishnan, BA.,BL., Sub-Dıvısıonal Magistrate, Sankarı, after 
satisfying myself that there exists prima facie dispute regarding immovable proper- 
ties between the parties which is likely to cause breach of the peace do hereby, 

. require you both A and B parties under secticn 145 (1), Criminal Procedure Code, 
to attend my Courtin personon O. .September,atllAM andput in written 
statement of your respective claims as respects the actual ııght of ownership and 

.ofthe land ın question.” 


This order shows that the Sub-Dıvısıonal Magistrate relied upon the report 
submitted by the Inspector of Police before the Revenue Divisional Officer for 
satisfying that a breach of the peace existed on the date of passing the preliminary 
order. The Sub-Divisional Magistrate himself did not call for a report from the 
„police at the tıme of passing the order though he found that the preliminary order 
passed by the ex officio First Class Magistrate was defective He again had fallen into 
an error, ın perusing the report submitted by the Police Officer on 7th October, 1966. 
The learned Sub-Dıvısıonal Magistrate has not even stated that he perused the report 
and was satisfied with the existence of breach of peace It 1s significant to note that 
the preliminary order by the Sub-Divisional Magistrate was passed on 12th 
September, 1967, nearly about one year after the police report was submitted. The 
preliminary order does not say that he had any further info1mation subsequent to 
the report submitted by the police that the likelihood ofa breach of peace continued 
and on the date of the preliminary order the dispute existed A prelimmary order 
passed long after the information the Magistrate had im respect of the breach of the 
peace cannot be sustained unless the Magistrate was satisfied from any further 
information or enquiry that a breach of the peace existed on the date of the prel- 
munary order 


In Anadi Lal v Sukh Chand!, a Division Bench held that it was necessary for 
making an order under section 145 that the Magistrate should be satisfied at the 
tıme of drawing up the proceedings that there ıs then existing a İıkelihood of breach 
of the peace arising from the disputes between the parties with regard to the land 
ın questions The making of an order, therefore, some months after the report on 
which ıt was purported to be passed, cannot be supported In that case, the report 
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by the police ın respect of the breach of the peace was made on 18th January, 1926. 
The preliminary order was passed ın July, 1926, about six months later. I respect- 
fully agree with the view expressed by the Division Bench. 


The result ıs that the prelminaiy ordet passed by the Sub-Dıvislonal Magis- 
trate has to be quashed and accordingly, it is quashed The petition 1s allowed. 
If necessary, the learned Sub-Divisional Magistrate can go into the matter again 
and after enquiry, 1f he ıs satisfied that a hkelihood of the breach of the peace exists 
in respect of the dispute over the land, he can take appropriate proceedings. 


VE. cise in Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mnr. Justice A ALAGIRISWAMI, 
S.V K N. Palaniappa Chettiar . Petitioner * 


v. 
M.N Rayalu Ayyaı Nagaswamı Aryar & Co through its partner 
M. M.S Radhakrishna Aryar and others . Respondents. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 87 (2)— Proceedings 
otherwise arising therefrom—Money suit instituted and decrebd before the 1955 Act— 
Execution of the decree and claim petitions arising after the 1955 Act—Suits to set aside 
the order—Governed by the 1955 Act only—Claim suits, if arise from the money 

e suits instituted before the 1955 Act 


The petitioner filed a Money suit in the 1943 and ıt was decieed in 1944 ‘The 
petitioner ın the execution proceedings attached certain properties ın 1958 
The claim petitions filed ın 1espect of those properties were allowed ın 1961. 
Thereupon the petitioner filed suits which were directed to be stamped with 
Court-fee under the 1955 Act Hence the revisicn, 


Held. The suits will be governed by the provisions of the Madras Court-fees Act 
of 1955. 


The expression ‘a proceeding a1ismg otherwise’ occuring ın section 87 (2) 
of the Act contemplates that the proceeding, though not im the nature of appeal or 
revision, must nevertheless indicate the legal pursuit of remedy connected with 
the its so that by its very nature, ıt may be an off-shoot of the suit or proceeding 
previously instituted. 


A claim petition is in no way connected with the Zis of the original suit in the 
execution proceedings ın respect of which the claim petition arises, nor does a 
claim petition arise by its very nature as an off-shoot of a money suit. There is 
therefore no justification for holding that a suit under Order 21, rule 63 of the Code, 
arises out of the original suit in the execution proceedings in which a claim peti- 
tion 1s filed Such a suit arises only out of the claim petition or at the most from 
the execution proceedings in which the claim petition is filed and certainly not 
from the earlier money suit 


Meenakshisundara v Narayanaswami, I L.R (1965) 2 Mad go. (1965) 2 M.L J. 
449 referred and follcwed 
Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Prıncıpal Sub-Court, Madurai, in unnumbered OS No...... ..of 
1965-—A No. 8416 of 1965—O S No 240 of 1964, District Munsif Court, Madurai 
Town, etc. 


K.S Ramabhadra Ayyar, fo. Petitioner. 


The Additional Government Pleader and K Parasaran, K. S. Desikan and 
K Raman, fo. Respondents. 


* C.R.P. Nos. 1930 and 1931 of 1965 
and 2695 of 1966. 5th October, 1966. 
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The Court delivered the following 


JuDGMENT —These three Cıvıl Revision Petitions are by the same petitioner and 
arise out of orders made by the learned Subordinate Judge, Madurai, in two plamts 
ın unnumbered original suits and by the Subordinate Judge, Sivaganga, ın one plait 
wherein they have held that the Court-fee payable for a suit under Order 21, rule 63, 
Cıvıl Procedure Code, 1s payable under section 41 of the Madras Court-fees Act, 
1955 and that section 87 (2) of that Act does not enable the petitioner to pay Court- 
fee under the Court-fees Act of 1870. There was a sut OS No 96 of 1943, which 
was a money suit filed by the petitioner It was decreed in 1944 In 1958 the 
petitioner attached certain properties and the claim petitions in respect of those 
properties filed under Order 21, rule 53 were allowed and thereupon the plaintiff 
sought to file three suits and aggrieved by the order directing him to pay Court-fee 
under section 41 of the Madras Court-fees Act of 1955, he has filed these three 
revision petitions, 


The claim petitions ın these cases were of the year 1961 and the execution pro- 
ceedings themselves were ın 1958 There ıs direct authority of this Court in the 
decision of Ramachandra Iyer, CJ, ın Meenakshisundara v Narayanaswami! It 
was this decision which the lower Court followed in its order It 1s urged 
on behalf of the petitioner that this decision 1s wrong and that the matter 
may be referred to a9Bench, on the ground that this decision either ignores 
some earlier decisions or conflicts with some earlier decisions. Learned Counsel 
for the petitioner has referred me to the decisions in Phulkumari v Ganghyami 
Misra?, Kallinikutti Amma v Kunhilakshmi Amma?, Arumuga v. Venkatachala Pillai‘, 
and Udaichand v Firm Pannalal Champlal*®, which refer to the earlier decisions 
of the Bombay High Court ın Parvathi v. Kisanging’, and Dhondo Sakaram 
Kulkarni v. Govind Babaj Kulkari?. I am not able to see what connection 
those decisions have with the matter under consideration They merely decided 
that where a suit 1s filed under Order 21, rule 63, the fact that certain other rehefs 
are asked for ın addition to the relief of setting aside the order on the clam petition 
does not mean that Court-fee 1s payable except for setting aside the claim order 
The decision 1s Ramanathan Chettiar Inre®,merely deals with the questionas to what 
* proceeding ’1s, In fact! Ramachandra Iyer, G J , referred to two earlier decisions 
of this Court onc by Panchapakesa Ayyar, J., ın Ihiruvenkadasamiv State of Madras*, 
and an earlier decision of his own m Chakravarti v Collector of Madras*9 The decision 
in Thiruvengadaswami v State of Madras? was one where the claim petition was filed 
before the 1955 Court-fees Act came into force and therefore ıt was held that as the 
suit arose out ofa claim petition filed before the 1955 Act came into force, the Court- 
fee payable would be under the old Act. In fact specifically ıt was remarked ın 
that decision at page 134, that 

“ Proceedings taken, namely, the clam ‘petition out of which the claim suit 
‘ arose, were instituted before the commencement of the new Court-fees Act and 
` so the Court-fee payable would be governed only by the provisions of the then 

(old) Court-fees Act.” 

This interpretation of section 87 (2) 1s directly agaımst the contention taken 
on behalfof the petitioner Section 87 (2) reads as follows . 

“ALI suits and proceedings instituted before the commencement of this Act and 
all proceedings by way of appeal, revision or otherwise arismg therefrom 
instituted before or after such commencement shall, notwithstanding the repeal 
of the Court-fees Act, 1870 (Central Act VII of 1870) and the Suits Valuation Act, 
1887 (Central Act VII of 1887) be governed by the provisions of the said Acts 
and the Rules made thereunder ” ' 
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Now the suts in this case were not either suits or proccedıngs mstituted before 
the commencement of the 1955 Act Nor are they proceedings by way of appeal 
or revision in suits or proceedings instituted before the commencement of the 1955 
Act So the only question is whether they are proccedings otherwise ansıng from 
suits or proceedings instituted before the commencement of the 1955 Act The 
argument on behalf of the petitioner is that as the claim petition out of which these 
suits arise, arose out of a money suit (O S. No 96 of 1943) this would come under 
section 87 (2) That suit it must be remembered was a money suit . A claim peti- 
tion does necessarily arise from a money suit Execution proceedings, of course, 
might arise from a money sut and there may be a claim petition ın execution pro- 
ceedings where properties are sought to be attached ‘Therefore, while a claim 
petition might be said to arise from execution proceeding ıt cannot be said to arise 
from the suit ıtself, especially where ıt ıs a money sut We are concerned only with 
the question as to what the present suits arise out of. They arise out of only the 
claim petition. That 1s the purport of the decision of Ramachandra Iyer, CJ., 
ın Meenakshisundara v Narayanaswami?. On behalf of the petitioner reference was 
made to the decision ın Ganga v Sundram?, to which reference ıs made by Rama- 
chandra Iyer, J, (as he then was) ın Chakravarthi v. Collector of Madras*, The 
decision ın Ganga v. Sundaram?, related to the question whether a copy application 
ın a suit disposed of before the coming into force of the 1955 Court-fees Act coula be 
said to be a proceeding otherwise arising from a sut or proceedings instituted before 
the commencement of 1955 Court-fees Act and it was held that it was. Itis un- 
necessary to stress the fact that either a copy application or an execution petition 
ın a suit instituted before the commencement of the 1955 Act 1s certamly a proceeding 
arising from a suit instituted before that Act Tnat decision cannot be used as autho- 
rity for any purpose other than the question which 1s actually decided. I may also 
refer in this connection to a decision in İn re Abdul Gafoor*. Though that was a case 
relating to a writ the principle of that decision ıs very important It 1s there obser- 
ved that what ıs contemplated by the expression “ a proceeding arising otherwise” 
ıs that the proceeding, though not ın the nature of appeal or revision, must never- 
theless indicate the legal pursuit of remedy connected with the lis so that by its very 
nature, it may be an off-shoot of the suit or proceeding previously instituted, A claim 
petition 1s in no way connected with the Us of the origmal suit ın the execution pro- 
ceedings in respect of which the claim petition arises, nor does a claim petition 
arise by ıts very nature as an off-shoot ofa money suit. There ıs therefore no justifi- 
cation for holdimg that a suit under Order 21, rule 63, arises out of the original suit 
ın the execution proceedings in which a claim petition ıs filed Such a suit arises 
only out of the claim petition or at the most from the execution proceedings ın which 
the claim petition 1s filed and certainly not from the earlier money suit. I therefore 
agree with respect with the decision of Ramachandra Iyer, CJ , ın Meenaskshi- 
sundara v. Narayanaswami1, and hold that there ıs no conflict between that decision 
and any of the decisions referred to on behalf of the petitioner and there 1s therefore 
no need to refer the question to a Bench 


The three revision petitions are therefore dismissed Time for payment of 
Court-fee six weeks from the date of receipt of the order ın the lower Court. 











VS. Petitions dismissed. 
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IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


Present —MR Justice P. S KalLasam. 
M. Pitchaiah Reddıar and others .. Petilioner* 
7. 
The Munıcipal Councıl, Maduraı, represented 
by ıts Commissioners .. Respondents. 
Madras District Municipalities Act (V of 1920), section 249, 321—Licence fee on hotels on 
the basis of annual rental value—No service rendered by the municipality—Levy not a fee 
but a tax sustainable under Entry No. 49, List IT, Constitution—Valid delegation of power. 
Tax and Fee—Distinction—Levy by Municipality—Licence—Terms—Terms if observed— 
Work done by Municipality—Not a service rendered—Not a _fee—Constitution of India 
(1950), Entry 49, List II, Schedule VIL—Taxes on land and buildings. 


The levy of a licence fee under the Act ın regard to hotels according to the 
annual rental value of the property was challenged in the writ petition on the 
grounds that the power to levy under the Act was without any guidance by the 
Legislature and that the fee levied was not commensurate with the cost of service 
rendered by the municipality. 

Held: The licence fee levied isa tax and nota fee and the same has to be sustained 
asa tax ona builamg within Ertry 49, List II of Constitution of India 


Section 321 of the Act does not provide for any service of a special kind to be 

. rendered by the murıcıpalıty for the benefit of the person on whom the licence 

feeisimposed The work done by the municipality to supervise and see whether 

the terms of the licence are observed 15 not a service rendered to the person paying 

the hcence fee and therefore, the licence fee cannot be upheld as a fee and as there 
is no provision for services being rendered, ıt should be considered as a tax. 


The levy could be sustained as a tax on a building within Entry 49, List II of 
the Constitution. Section 249 of the Act empowers licensing fee to be levied on 
a place sought to be used for the purpose ofa hotel. The licence fee is not on the 
hotel; but on the place and would depend on the use of the place asa hotel. The 
owner or an occupier of the land or building may be asked by the local board 
to take out a licence for his use of any placeasa hotel The levy 1s an anrual levy 
and not a levy for each day on the hotel business, and 1s not 1Mposed on any tran- 
sactıon ım the hotel business or on persons who come there as patrons of the hotel 
The levy can only be construed as a levy on the land and building and not the hotel 
business , 


The validity of the levy cannot be challenged on the ground that there 1s no 
valid delegation of the legislative pöwer and that the delegation without fixing 
the rates of tax ıs excessive and invalid It ıs not unconstitutional for the Legis- 
lature to entrust the Executive with the details relating to the working of taxation 
laws, such as the incidence of the taxation, the rates at which ıt 1s to be charged in 
respect of different classes The municipality needs money for discharging its 
various statutory functions and its needs will vary from time to time Its power 
of taxation, however, 1s necessarily limited by the expenses required to discharge 
the various functions Where rates of levy are not fixed in the statute, it has to 
fix such rates as may be necessary to Meet its needs, 


Itisdesriable that the Government should provide the procedure for levy of tax 
under this head as ın the case of other levy of property tax under Chapter VI to 
the Act. 

It was held unnecessary to consider the question that the licence fee levied under 
the Act, being one prior to the commencement of the Constitution, should be 
considered as having been saved under Article 277 of the Constitution. 

Case law discussed. 


* W.P. Nos. 424 etc. of 1966. 25th August, 1967. 
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Corporation of Calcutta. Liberty Cinema, (1965) 2S CR. 477: AIR 19655C 
1107, referred. 


Petitions under Article 226 of the Constitution of India, prayıng that in the 
circumstances stated therein and ın the affidavit filed therewith the High Court will 
be pleased to 1ssue writs of certiorari calling for the records of the respondent ın all 
the petitions herein, relating to 1ts resolution No 2413, dated 28th December, 1965 
ard published in the Madurai District Gazette, January, 1966 Supplement, dated 
8th January, 1966 and quash the same ın so far as ıt relates to Hotels 


V. Vedantachari for S Varadarajulu Naidu, R G. Rajan and A. R Krishnan, for 
Petitioners. 


S. Chellaswami, fo. Respondent. 
T. Selvaraj for Advocate-General, (K. Narayanaswami Mudaliar), for State. 


The Court made the following 


Orprer.—The above batch of writ petitions have been fled by persons who are 
running hotels within the Municrpal limits of Madurai, praying for the issue of a 
writ of certiorari, calling for the records of the Municipal Council, Madurai represen- 
ted by the Commissioner, relating to its resolution No. 2413, dated 28th December, 
1965, and published in the Madurai District Gazette Supplement, dated 8th January, 
1966 and quash the same ın so far as ıt relates to Hotels, 


By the impugned resolution as published ın the Gazette persons who were carry- 
ing on business as Mentioned ın the notification were required to pay a licence fee 
as specified ın the notification and to conduct their business according to the condı- 
tions laid down in the licence. The notification is purported to have been made 
by virtue of the powers conferred under section 249 (1) of the Madras District 
Munıcıpalıtıes Act (V of 1920). Clause (7) relates to hotels and a licence fee 1s 
prescribed according to the annual rental value of the property. In the petitions 
it is alleged that the fee has been increased by several times. 


The resolution of the municipal council was challenged on the ground that the 
power to levy a licence fee under section 249 of the Madras District Municipalities 
Act, 1920 is without any guidance by the Legislature and, therefore, invalid. It 
was also submitted that the licence fee levied was not commensurate with the cost 
of service rendered, by the municipality. 


The municipality contended that the Municipal council was entitled to fix licence 
fees as contemplated in the Act and the fee was not intended to be a fee for services 
rendered and the condition that the fee should be commensurate with the services 
rendered had no application to the licence fee 1mposed o In any event, ıt was con- 
tended that the fee imposed has a reasonable relaticn with the expenditure curred 
by the municipality ın rendering services. The stand taken by the munıcıpal 
council in the counter affidavit was that the levy ıs nothmg but a fee ın the instant 
cases and not in the nature ofa tax as alleged. 


When the petitions were taken up for eharing, the municipality, as a result of 
the decision rendered by the Supreme Court ın Corporation of Calcutta v Liberty 
Cinema}, found itself unable to take the stand that the licence fee in questioa was a 
fee and not a tax. It sought to support the levy as a tax which ıt was competent 
to levy. 


Section 249 (1) of the Madras Dıstııct Municipalities Act provides that the 
Council may publish a notification in the District Gazette that no place within the 
municipal limits shall be used for any of the purpose specified ın schedule V without 
a licence and except ın accordance with the conditions specified therein. Use of 
a place as a hotel ıs prohibited under schedule V, clause (j) and, therefore, ıt is 
necessary that a licence should be obtained under section 249 (1) ofthe Act. Section 
249 (2) of the Act requires the owner or occupier of any such place to apply for a 


ee eee İŞ 


1. (1965) 2S.C.R.477 : ALR. 1965 S.C. 1107 


46 THE MADRAS LAW JOURNAL REPORTS. (1964 


licence for the use of such place for purposes of hotel business The executive autho- 
rity may grant or refuse to grant such a licence The licence 1s to be vahd for a 
year and may be renewed from year to year as specified Secticn 321 of the Act 
requires that every licence granted shall'specify the period for which, and the restric- 
tions, limitations and conditions subject to which, the same ıs granted Sub-section 
(2) of section 321 provides — 


“ Save as otherwise expressly provided ın or May be prescribed under this Act, 
for every such licence or permission, fees May be charged on such units and at 
such rates as may be fixed by the municipal council. 


The view taken by this Court ın a series of decisions was that the Jicence fee 1s a fee 
and cannot be ımposed for the purpose of taxation but should only cover the reason- 
able expenses entailed by granting the licence and collecting the fees and exercising 
such supervision as May be necessary to see that the terms of the licerce are comphed 
with (Vide Ramanatha Alya v The Corporation of Madras! In Corporation of Calcutta v. 
Liberty Cinema?, the Supreme Court was considering the question whether a licence 
fee on the cinema house was a fee or tax, and 1f it was tax, whether ıt could be legally 
maintaimed as a tax In construing section 548 of the Calcutta Municipal Act 
which 1s more or less similar to the provisions of section 321 of the Madras District 
Municipalities Act, the Court held that the levy authorised by the section was not a 
fee in return for services to be rendered by the corporation The Court found that 
the Act did not provide for service of any special kind being rendered, resulting m 
benefit to the persons on whom it 1s 1Mposed, and the work of inspection done by 
the corporation which 1s only to see that the terms and conditions of the licence are 
observed by the licencee, 1s not a service rendered to the licencee, and therefore, there 
was no question of correlating the amount of the levy to the costs of any service. 
Negatıvıng the contention that the levy under section 548 should be considered asa 
fee and not as a tax as all provisions as to taxation are contamed ın part IV of the 
Act, while this section occurred in Chapter XXXVI headed procedure in part VIII 
the Court held that consideration as to where the sections are placed ın the Act 
were irrelevant for determining whether the levy imposed ıs a fee ora tax The 
Court observed at page 1116. 


“ We are clear in our mind thatif looking at the terms of the provision authoris- 
ing the levy, ıt appears that ıt 1s not for special services rendered to the person on 
whom the levy is imposed, ıt cannot be a fee wherever ıt may be placed ın the statute 
ei esseere.. If that levy cannot be a fee because there 1s no provision 
for service being rendered ın respect of it, ıt would indisputably be a tax.” 


Section 321 of the Madras District Municipalities Act does not provide for any service 
of a special kind to be rendered by the municipality for the benefit of the person on 
whom the licence fee 1s imposed The work done by the corporation to supervise 
and see whether the terms of the licence are observed 1s not a service rendered to 
the person paying the licence fee, and, therefore, the licence fee cannot ke upheld as 
a fee and as held by the Supreme Court, as there is no provision for services being 
rendered, ıt should be considered as a tax. 


As the decision of the Supreme Court conclusively establishes that the licence 
fee ıs a tax, the learned Counsel appearıng for the petitioners questicned the validity 
of the levy as a tax. It was contended that it 1s beyond the powers of the State 
Government’ to ımpose a tax on the business of running a hotel and, therefore if, 

-the licence fee1s construed as a tax, 1tis beyond the competence of the State Legisla- 
ture It was further submitted that even 1f the State Government had power to ımpose 
a tax on hotel business, the delegation of such a power to the municipality without 
fixing the rate of taxation would be excessive delegation of the functions of the Legis- 
lature and as such invalid In any event, ıt was submitted that no sufficient guidance 
ın the'Âct 1s given to the municipality for rmposmg the tax. 











1. (1948) 2 MLJ. 144. 2 (1965) 2 S.C R. 477 . A.I.R. 1965 S.C. 1107 
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The entry regarding the Local Government ıs List II, Entry 5 which relates to 
the constitution and powers of municipal corporations, and other local authorities, 
for the purpose of local self government or village administration It was submitted 
that the power of taxation 1s dealt with by Entries 45 to 63 ın List II and none of 
the entries would empower imposing a tax on the issue of a licence for running a 
hotel on the basis of the annual rental value of the buldmg The municipality 
submitted that the tax ımposed would be one under Entry 49, List II bemg a tax on 
lands and buildings In support of this contention, the municipality relied on a 
recent decision of the Supreme Court in Ajoy Kumar v. Local Board!. The Local 
Board of Barpeta, within whose jurisdiction the Kharma Market was held, issued a 
notice to the appellant before the Supreme Court to take out a licence on payment 
of Rs 700 for the year 1965-66 for holdıng a market The appellant challenged the 
constitutionality of the ımpost on the giound that the Assam Legislature had no 
legislative competence to tax the market The Supreme Courtlaid down that the 
entries in the List have to be interpreted in the widest amplitude and if a tax can- 
reasonably be held to be a tax on land, ıt will come within Entry 49 of List II. The 
Court observed at page 1562 
RT . tıs equally well-settled that tax on land may be based on the 

annual value of the land and would still he a tax on land and would not be beyond 
the competence of the State Legislature on the ground that ıs a tax on mcome. .. 
It follows, therefore, that the use to whıch the land ıs putcan be taken ınto account 
ın ımposmg a tax on ıt within themeanıng of Entry 49 of Last II, for the annual 
value of land which can certainly be taken into account ın ımposıng a tax for the 
purpose of this entry would necessarily depend upon the use to which the land 1s 
put 33 A 
Relying on this decision, ıt was contended on behalf of the municipality that though 
the licence fee 1s sought to be levied for using the building for running a hotel, ıt 1s 
in effect a tax on the building Though the muricipality issued a notice directmg 
the appellant to take out a licence on payment of licence fec for holding the market, 
the Supreme Court on an examination of the facts of the case came to’the conclusion 
that the tax was one on land and not on the market. The charging provision ın the 
Assam Local Self-Government Act (XXV of 1953) was section 62, and sub-section 
(2) of the said section 1s as follows . 

“ On the issue of an order asın sub-section (1) the board at a meeting May gran t 
within the local limits ofits jurisdiction a licence for the use of any land as a market 
and impose an annual tax thereon and such conditions as prescribed by rules”. 

In construing the sub-section, the Court came to the conclusion that the tax was on 
the land, but the charge arose when the land was used as a market. Simularly, 
section 249 of the Madras District Municipalities Act empowers licensing fee to be 
levied on a place sought to be used for the purpose ofa hotel The licence fee 1s not 
on the hotel , but on the placeand would depend on the use of the plaec as a hotel. 
The owner or an occupier of the land or building may be asked by the local board to 
take out a licence for his use of any place asa hotel The levy 1s an annual levy and 
not a levy for each day on the hotel busıness The levy 1s not imposed on any trans- 
action ın the hotel business or on persons who come there as patrons of the hotel 

The levy ın this case can only be construedas a levy on theland and building and not 
on the hotel business Thus, the licence fee ımposed could be sustained as a tax ona 
building withia Entry 49, List II of the Constituticn of India. 


The next challenge agairst the validity of the tax that ıs not a valid delegation 
of the legislative power and that the delegation without fixmg the rates of tax is 
excessive ard invalid This question is concluded against the petitioner by the 
Supreme Court ın Corporation of Calcutta \ Liberty Cinema? The Court quoted with 
approval at page 1117 the observation of the Court in Raynarain Singh v. Chairman, 
Paina Administration Committee? thus . 





1 (1966) 2S.CJ 153 (1965)3SCR 473. 1107. 
AIR. 1965 SC 1561 3 (1954) SCJ 661. (1954) 2 M.L J. 344, 
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* Now, the authorities are clear that it is not unconstitutional for the Legislature 
to leaveit to the Executive to determme details relating to the working of taxation 
laws, such as the selection of persons on whom the tax isto be laid, the rates at 
which it 1s to be charged ım respect of different classes of goods, and the like ” 


Regaidiog the contention the no guidance ıs provided for in the Act for fixation of 
the rates, the Supreme Court observed (page 1118): 


“ It seems to us that there are various decisions of this Court, which support the 
proposition that for a statutory provision for raising revenue for the purposes of 
the delegates, as the section now under consideration 1s, the needs of the taxing 
body for carrying out its functions under the statute for which alone the taxing 


power was conferred on it, may afford sufficient guidance to make the power to 
fix the rate of tax valid. 


Explaining the above statement, the Court observed at page 1119 as below : 


“ It (the corporation) has to perform various statutory functions, It is often 
given power to decide when and m what manner the functions are to be performed. 
For all this ıt needs Money and ıts needs will vary from tıme to tıme with the ex1- 
gencies Its power to collect tax, however, 1s necessarily lımıted by the expenses 
required to discharge those functions. It has, therefore, where rates have not been 
specified ın the statute, to fix such rates as May be necessary to meet its needs ” 


The challenge to the validity of the tax on the ground that the rateof tax has not 
been fixed and that the Legislature has not given sufficient guidance has to be 
rejected ın view of the pronouncement of the Supreme Court referred to above. 


Mr. Ghellaswamı, the learned Counsel appearing for the municipality submitted 
that the licence fee levied under the Madras District Municipalities Act, beng one 
pror to the conimencement of the Constitution of India, should be considered as 

aving been saved under Article 277 of the Constitution of India. In the view I 
have taken that the levy could be sustained as a tax, ıt ıs unnecessary to consider 
this question. 


f 


The stand of the municipality when ıt imposed the licence fee and at the time 
when ıt filed the counter affidavit in the wiit petitions was that the levy 1s nothing 
but a fee in the instant cases and not in the nature of a tax as alleged. The levy 1s 
now upheld on the ground thatitisa tax imposed by the Legislature under Entry 
49, Last II, that ıs a taxon property So far as imposing a tax on property, the 
Madras District Municipalities Act, 1920 has Made elaborate provisigns The levy 
of property tax ıs dealt with in Chapter V1 of the Act A property tax can be levied 
on all buildings and lands within the municipal limits It is provided that the tax 
shall be levied as such at such percentage of the annual value of the land or buiding 
as May be fixed by the municipal council subject to the provisions of section 78 of 
the Act. The levy on lands not used for agricultural purposes 1s provided for under 
sub-section (3) to section 81 ofthe Act. The method of assessment ıs provided under 
section 82 Schedule IV of the Act prescribes procedure for taxation and 1ules (6) 
to (15) relate to the assessment of the tax Provisions are made 1” the rules for 
collection of tax and a provision for preferring an appeal against the asscssment 18 
also provided for. 7 


4 


So far as the levy of the licence fee that isımposed under sectior 321 of the Act 1s 
concerned, there 1s no elaborate procedure prescribed under the Act or the rules 
Though Chapter VI and the Taxation and Finance Rules have made elaborate provi- 
sions 1elating to levy of property tax unde: the various heads mentioned ın section 
81 of the Madras District Municipalities Act, the levy unde: section 321 of the Act 
though held to be a tax on property, the procedure that has to be follcwed 1s not 
one under Chapter VI, as 1tdoes not fall under any of the clauses enumerated under 
section 82 The fixation of the licence fee 1s left to the municipal council afte: taking 
into acount the various factors The fee that ıs leviable under section 321 of the 
Act was understood to be a fee for services rendered by the municipality and on that 
basis, the fee was being levied. Now that it has been held to be a tax, it 1s not neces. 
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sary that the fee levied should be commensurate with the services rendered by the 
municipality Though the validity of the levy which ıs held to be a tax cannot be 
questioned, the levy of the fee is not regulated by the elaborate procedure for the 
imposition of tax on property. The non-applicability of the procedure under 
Chapter VI ıs due to the fact that all along the licence fee was consiaered to bea 
feeand notatax Tnoug'thevalıdıty ofthe tax imposed under section 321 of the Act 
cannot be challenged on the ground that it is excess delegation of legislative powers, 
it ıs needless to pomt out that the non-applicabılıty of the procedure laid down for 
imposing the property taxisaceidental Itis desirable that the Government should 
provide the procedure for levy of tax under this head as in the case of other levy of 
property tax under Ghaptca VI On a consideration of the materials on record, I 
am satisfied that the levy ımposed by the municipality can be maintained as a tax 

"The municipality will not be entitled to costs as the levy ıs upheld as a tax and not 


as a fee as initially contended by ıt. These writ petitions are dismissed ; but in the 
circumstances without costs 


vs —— Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present .—Mr Justice K. Srinivasan AND MR. Justice R SADASIVAM. 
K Gopalakrishnan, mmor by next friend guardian father 


B. R. Krishnan . Appellant* 
v. 
Sankara Narayanan and others .. Respondents. 


Motor Vehicles Act (IV of 1939), section 78, Schedule X, Regulation 6—Driver of a motor 
vehicle approaching a crossing—Duty of—Infringement of a rule of the road—How far 
can be relied upon to prove negligence. 


Tort—Joint tort-feasors—Damages—Ingury due to composite negligence of drivers of two 
vehicles—Claimant can sue both or any of them—Liability cannot be apportioned. 


Motor Vehicles Act (IV of 1939), sections 95 (1), 110 (1) and 110 (F)—Third party insu- 
rance—Owner of scooter if bound to take out a policy to cover the claim of a pillion rider 
carried gratuitously—Claim for compensation against driver of a motor vehicls—If can 
be made before the Claims Tribunal. 


Tort—Negligence—Driver of scooter causing injury to pillion rider carried gratuitously— 
If liable 


Motor Vehicles Act (IV of 1939), sections 95 (2), 96 (2) and 100-B—Claims Tiibunal— 
Right of insurance company to cross-examine witnesses—If restricted to defences specified 
in section 96 (2)—Scope and applicability of section 95 (2)—Award of damages by 
Claims Tribunal—Interference with the quantum of, by appellate Court—Practice— 
Tribunal if bound by strict rules of evidence. 


The duty of a driver of a motor vehicle approaching a crossing is that he must 
be able to see whether the crossing 1s clear or not up to the time whea, going at the 
speed he ıs going, provided ıt 1s a reasonable speed, he would still be able to stop 
before reaching the crossing. (Vide (1949) 1 AUI E.R. 61). 


Failure to observe the rules of the road does not ın itself necessarily constitute 
negligence and the effect to be given to such failure must necessarily depend upon 
the circumstances of each case. But the infringement of the driving regulations 
may be relied upon to show that the driver omitted to do something which a reason- 
able driver guided by the driving regulations contained m the tenth schedule to 
the Motor Vehicles Act would do and that he was therefore negligent. 


Where a person 1s injured without any fault of his own, but by the combined 
effects of the negligence of the drivers of two Motor vehicles, he can sue all or 








* A.A.O. Nos, 358 and 398 of 1964 4th October, 1967. 
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sons Itis no concern of his whether there 1s any duty of 
contribution or mdemnity as between those persons, though ır ary case he cannot 
recover, on the whole more than mis whole damage In such a caso the de mage 
payable by the drivers of each of the vehicles cannot be apportioned on the basis 
of their respective negligence. In a judgment against joint-tort-feasors the damage 
awarded Must be for a single sum without any apporticnment among the wrong 


doers. 


Case law discussed 


The owner of a scooter 1s not bound to take out a policy ın respect of third party 
risks to cover the claims of a pillon rder carried gratuitously. 


It is true that the driver of a motor vehicle 1s not a necessary party even in a suit 
for damages agamst the owner ofa vehicle for injury or death of a person caused 
by the negligence of the driver. But having regard to the provisions ın sections 
110 (1) and 110 (F) of the Motor Vehicles Act the contention that ın a claim 
petition filed before the Motor Accidents Claims Tribunal the driver is not a 
necessary party and that no claim could be Made against him before the Tribunal, 
is untenable If this contention 1s accepted ıt would lead to the ancmalovs 
position of driving the claimant to have recourse to the Tribunal for his clam 
against the owner and the insurer and to the ordmary cıvıl Court for the clam 
against the driver Such an ınterpetatıon 1s not warranted having regard to the. 
clear provisions contained ın section 110 (1) and 110 (F) of the Act The absence 
of a machinery ın the Act to enforce the award against the driver cannot oust 
the jurisdiction of the Claims Tribunal to entertaın the clam against the driver 
of the vehicle whose negligence gives rise to the clam for compensation. 


The fact that the driver-cum- 
gratuitously cannot absolve him fro 


rider bv his negligence 


The contention that before a 
have no right to put questions to t 


any of the negligent per 


owner of a scooter carried a person on the pillion 
m liability for injury caused to the pilhon 


Clams Tribunal an ınsurance company shalf 
he witnesses except with reference to the grounds 
specified ın clauses (a), (b) and (c) of section 96 (2) of the Motor Vehicles Act 1s. 
wrong The imsurance companies who are mainly responsible to satisfy the clams 
of third parties and who are 1Mportant parties to the proceedings before the Claims 
Tribunal are entitled to cross-examine the witnesses on all relevant Matters and 
their right to cross-examine cannot be restricted to the defences specified in section 
g6 (2) ofthe Act A reading ofsection 96 would clearly show that ıt was not intend- 
ed to govern the enquiry before a Claims Tribunal The section contemplates 
proceedings before a Court and not proceedings before a Claims Tribunal. 


Sub-section (2) of section 95 of the Motor Vehu les Act clearly governs only the 
proviso to sub-section (1) ofsection 95 This ıs clear from the terms of sub-section. 
(2) to section 95 that they are subject to the proviso to sub-section (1) Thus, 
section 95 (2) can have no application to damags caused to a third partv who 1s 
not one of the class of persons referred to 1m the proviso to section 95 (1). 


The appellate Court will be loath to interfere with the quantum of damages 
awarded by the Clams Tribunal unless there 1s an error ın principle ın awarcıng 
damags or the damages awarded under any head 1s so eacessive or unreasonable 
as to call for mterference. 


nstant case there was no sufficient ground or justification for the 
to interfere with the award of Rs 57,865-37 as damages by the 
Claims Tribunal to a pilhon rider of a scooter (a mınor studying ın the Ist year 
B Pharmacy course at the time of accident) who was injured by the composite 
negligene of the driver of the scooter who carried him and the driver of the lorry 
and which resulted ın the amputation of his left leg above the knee 


[Disallowance of damages under the head ‘ reduced prospects of marriage’ by 
the Claims Tribunal was upheld. It was observed : “if the clamant had been. 


Held, ın the 1 
appellate Court 
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incapacitated for marital lıfe by reason of the accident, cne can understand a 
claim for damages on that count”. Award of Rs 40 000 urder the head ‘ pros- 
pective loss of earnmgs’ and Rs 2000 for future expenses for renewing the artifi- 
cial limb periodically, also upheld | 


There ıs nothing in Chapter VIII of the Motor Vehicles Act to shcw that the 
Claims Tribunal should act strictly ın enforcing the Evidence Act 


Appeal against the order of the Motor Accidents Claims Tribunal, Madras 
dated 19th September, 1964 and made in O P. No. 60 of 1964. 


K K Venugopal, S. Ramalingam and N Veeramani, for Appellants in A.A O. 
No 358 of 1964 

S V. B. Row, G V V Gopalaswami, S$ Mohan, K C Jacob, S K L Ratan, 
R. Srinivasan, P Venkataswami, R M Shanmugham, C R. Krishna Rao and A Kamala 
Devi, for Respondents. 

C R. Krishna Rao and A. Kamala Devi, for Appellant in A.A.O. No. 398 of 1964. 


S. V. B Row, G. V. V. Gopalaswami, K. K. Venugopal, S Ramalingam, N. Veera- 
swami, Nalini Vasudevan, Jacob, Ratan, P Venkalaswami, C Sudarsanam, Srinivasan and 
R. M. Shanmugham, for Respondents 

The Judgment of the Court was delivered by 

Sadasivam, 7.—On the mornıng of 16th December, 1963 at about 9-15 a.m, there 
was an accident at the Junction of St, Mary’s Road and C P. Ramaswamı Iyer 
Road, Madras in which the lorry MSY 34630wned by TU.GS Ltd and driven 
by one Sankaranarayanan (R.W. 1) and the scooter, MSY 4456 owned and driven 
by M. K. Subramanıan (R.W. 2) were involved One K. Gopalakrishnan (P.W. 
10) son of Krishnan (P.W. 11) who was travelling on the pillion of the scooter at 
the time of the accident, sustamed a lacerated ey on his left leg 10” x 54” with 
fracture of both bones as the right rear wheel of the lorry ran over his left leg, 
after he fell down as a result of both the vehicles colliding on their sides and this 
finally resulted in the amputation of his left leg above the knee. The pıllıon-rıder 
Gopalakrishnaa'claimed Rs. 3,60,210 as compensation ın O P. No 60 of 1964 on the 
file of the Motor Accidents Claims Tribunal, Madras, (hereinafter referred to as 
the Tribunal) umpleading R W. 1 Sankaranarayanan, the driver of the lorry of 
TUCS Ltd. the owner of the lorry, the Co-operative Fire and General-Insurance 
Society Ltd, with whom the lorry was msured, RW 2M K Subramanian, the 
driver and the owner of the scooter, one A. K. Anand, the original owner of the 
scooter and the Oriental Fire and General Insurance Co , the ınsurer of the scooter, 
as respondents 1 to 6 respectively. The Tribunal awarded compensation of 
Rs 57, 865 37 and costs of Rs. 100 to the claiment Gopalakrishnan only as against 
R.W 2, M.K Subramanian, the driver of the scooter. The pillon-rider Gopala- 
krishnan has prefered GM A 358 of 1964 on the ground that he should have 
been awarded compensation as claumed by him against all the parties RW 2 ME. 
Subramanian, the driver of the scooter has preferred GMA No 308 of 1964 
against the award made against him, It is convement to refer to the array of 
parties as described ın O.P. 60 of 1964 on the file of the Motor Accidents Claims 


Tribunal. 


The sketch, Exhibit P-1 prepared by P.W. 7 Vadıvelu, Sub-Inspector of Police, 
Traffic Investigation who went to the spot at 10 AM on the date of the accident ıs 
useful to understand the evidence in this case According to the driver of the lorry, 
the sketch ıs incorrect. P W. 7 deposed that the driver of the scooter as well as the 
driver of the lorry showed him the same place, as Marked in the sketch, as the point 
ofimpact of the two vehicles. But the driver of the lorry stated that he did not show 
to the Police the place where his lorry came into contract with the scooter It ıs 
difficult to accept his statement as against that of the Sub-Inspector of Police. It is 
not possible to accept the evidence of the lorry driver that when he returned to the 
scene of occurrence, after going to the Police Station, the lorry had been pushed 


forward. 
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The lorry was laden with 40 bags of sugar and 13 bags of wheat and it was pro- 

<cedıng from east to west along St Mary’s Road at the tıme of the occurrence. The 
driver of the lorry deposed that he drove the vehicle at a speed of 15 to 30 kilometers 
which would work out approximately g to 18 miles per hour PW 8 Atulraj, 
one of the witnesses to the occurrence, deposed that the lorry, came at a great speed. 
But the evidence of the Sub-Inspector shows that the lorry had travelled 24 ft after 
the place of ımpact, as pointed out to him by the driver of the lorry as well as the 
driver of the scooter and the blood-mark noticed by him Rule 307 of the Madras 
Motor Vehicles Rules requires the efficiency of the brakes of the Motor Vehicles to 
be such that when laden, 1t should stop on application of brakes within a distance 
of 45 ft when travelling at 20 miles per hour and within 25 ft when travelling at 15 
mules, per hour Thus, 1f the lorry had the required efficiency, which could normally 
be presumed as the lorry driver would otherwise have been prosecuted for driving 
the vehicle with inefficient brakes, the speed ofthe lorry at the tıme of the accident 
could have been only about 15 mules per hour. Ifthe lorry had very efficient brakes it 
could have proceeaed at same higher speed The scooter driven by R.W 2 was 
proceeding from north to south along C.P Ramaswami Iyer Road atthe time 
of the accident. The pıllıon-rıder P W. 10 Gopalakrishnan deposed that the fourth 
respondent drove the scooter at 10 to 15 mph PW 9g Venkataraman: one of the 
-witnesses to the occurrence, stated that the scocter-driver slowed down the vehicle 
on approaching the junction of the roads. RW 2 M.K. Subramanian, the driver 
of the scooter, went to the extent of stating that he went in the first gear for about 
2 furlongs from his hcuse to the place of accident as there were lots of pot holes and 
the road was under repair and there were 3 or 4 inter sections to be crossed. But 
ın the criminal Court he has stated that in C P. Ramaswamı Iyer Road he picked 
up speed and was gomg at25 m p.h and on approachıng the junction of the roads, 
“where the accident took place he, reduced the speed to 10 to15 m p.h. and came to 
the first gear. The Tribunal did not accept the evidence of the scooter driver that 
he proceeded in the first gear. But even the driver of the lorry did not state that 
the scooter was driven rashly It ıs quite possible that the driver of the scooter 
‘drove the vehicle at 25 m p h before comıng to the junction of the roads. But 
there 1s evideace to show that he slowed down the vehicle at the junction and he could 
not, therefore, have driven the vehicle at a speed of more than 15 mules, or 15 to 
20 me h It could not be said that either the lorry or the scooter was driven 
rashly. 


The mam question for coasideration in this case 1s whether the driver of the 
lorry, or the driver of the scooter, or both, were negligent in causing the accident. 
It1s not the case of any of the parties that the collision of the vehicles ın this case was 
an accident, or a misfortune, for which no one could be blamed on the ground that 
the drivers of the vehicles were engaged ın doing a lawful act, ın a lawful manner by 
lawful means and with proper care and caution It 1s not disputed that the collision 
of the vehicles was due to negligence. But the ariver of each of the two vehicles 
throws the entire blame on the other The case of the claimant ıs that the drivers 
of bòih the vehicles were negligent, though his contention 1s that the negligence on 
the part of the driver of the lorry really caused the collision and that he 1s primarily 
responsible for the grievous ınjury sustained by him which resulted 1u the amputa- 
tion of the left leg above the knee The Tribunal found the driver of the scooter 
alone to be negligent ın this case on the basis of several findings of fact given by it, 
but sume of the findings of fact can hardly be supported. 


Section 78 of the Motor Vehicles Act requires that every driver of a motor 
‘vehicle shall drive the vehicle in conformity with any indication givea by a Manda- 
tory traffic sign and in conformity wiht the driving regulations set folth ın the Tenth 
Schedule Regulations 6 and 7, among the driving regulations, contained ın the 
Tenth Schedule, are relevant for the purpose of this case and they are as follows :— 


“6. The driver of a motor vehicle shall slow down when approaching a road 
intersection, a road junction or a road corner, and shall not enter any such inter- 
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section or junction until he has become aware that he may do so without endan- 
gering the safety of persons thereon 

7. The driver of a motor vehicle shall, on entermmg a road intersection, if the 

road entered 1s a main road and designated as such, give way to the vehicles. 
proceeding along that road, and in any other case give way to all traffic approach- 
ing the intersection on his nght hand.” 

[After summarising the evidence ıp the case, ther Loidships said:] 

There can be no doubt that both the vehicles entered the intersection without 
regard to the other vehicles on the road, that they were close tcgether, that each 
swerved to avoid collisior, but that in spite of ıt the sides of the vehicle collided In 
London Passenger Transport Board v. Upson’, Lord Porte: ın dealing with the duty of 
a driver of a vehicle approaching a crossing has observed at page 65 that 

“The true position 1s that the motorist must be able to see whether the crossing 

is clear or not up to the time when, going at the speed he 1s going, provided it is 

a reasonable speed, he would stıll be able to stop before reaching the crcssing ” 
Clearly the driver of the lorry in this case has failed ın such duty It was not after 
the impact that he applied the brake for his lorry travelled 24 feet before it came to a 
stop. Hence he could not have stopped before reaching the crossing after he reached 
ihe ome where he would have been ın a position to see the scooter coming on the 
right 

The eviden e of the witnesses 1s no doubt not clear as to which part ofthe scooter 
and the lorry collided But this 1s imevitable haying regard to the fact that the 
accideat took place within a couple of seconds after the vehicles approached the 
intersection of the roads But the driver of the lorry has clearly violated both the 
driving regulations 6 and 7 of the Tenth Schedule to the Motor Vehicles Act He 
ought to have given right of way to the driver of the scooter, who had also approached 
the interesection of the roads, on his right and the mere fact that the lorry was one 
or two feet nearer the mid-point of the intersection of the roads than the scooter 1s 
not a sufficient ground for the driver of the lorry to disobey regulation 7. 

The learned Advocate for the owner of the lorry contended that as the lorry 
had travelled nearly up to half the junction of the roads it 1s the driver of the scooter 
alone that could be blamed for collision The fact that the lorry had traversed 
nearly half the junction of the roads at the time of ımpact ıs not sufficient ın the 
circumstances of the case to show that the driver of the lorry was not negligent. 
We have already pointed out that neither of the drivers of the vehicles had a look 
out for other vehicles on the road as required under the regulation 6 of the Tenth 
Schedule to the Motor Vehicles Act Further, ıt 1s clear from the evidence of the 
driver of the scooter that the collision took place on the northern half of St Mary’s 
Road and this ıs corroborated by our findmg as to the place of impact of the lorry 
and the scooter Thus the driver of the lorry aid not keep to the left side of the road 
as required by the first diiving regulation of the Tenth Schedule to the Motor 
Vehicles Act. If he had kept to the left side of the road, the accident in this case 
would most certamly have been averted as he would have had a clear vision of the 
scooter coming on the rıght and would also have dad ample tıme to give mght of 
way to it even after seemg it. The explanation of the driver of the lorry that his 
view of Ramaswami Iyer Road was obstructed till he entered the intersection on 
account of the existence of trees and compound wall of houses to a height of six feet 
with hedges three feet over ıt 1s really no excuse for not obeying regulation 7 of the 
Tenth Schedule to the Motor Vehicles Act If the view of the lorry driver as 
regards the vehicles approaching on his ught from Q P Ramaswami Iyer 
Road, was really obstructed, as stated by him, ıt was all the more incumbent on him 
to have reduced the spced and driven cautiously There can be no doubt in this 
case tdat the driver of the lorry was negligent in not keeping to the left side of the 
road, in not having had a look out for vehicles coming on the right side, in not 
slowing down when approaching the interestection of the roads, ın not sounding the: 
a KN RM 
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horn when approachıng the intersection and in not giving the right of way to the 
scooter which came on his right : 


The learned Advocate for the claimant laid considerable stress on the violation 
of the driving regulations contained in the Tenth Schedule to the Motor Vehicles 
Act by the driver of the lorry The followıng passage at page 32 of “ The Law of 
Running down cases ” by Edward Terrell, clearly pomts out how far the infringement 
of rule of the road could be relied upon to prove negligence 


“ The mere infringement of a rule of the road 1s not necessarily proof of negh- 
gence on the part of the defendant But under Modern conditions of fast Moving 
traffic any substantial infrmgement of the rules of driving would, ıt 1s submitted 
be sufficient to justify the case being left to the jury Under section 45 (1) of the 
Road Traffic Act, 1930, the Minister of Trasnport has prepared a Highway Ccde 
for the guidance of all persons usmg Highways The Code 1s set out in Schedule 
II. Ünder sub-section (4) a failure on the part of any person to observe any 
provisions contamed therein May be relied upon by a party to the proceedings 
tending to establish or to negative any liability ın question The defences of 
contributory negligence or inevitable accident would still be open to the defen- 
dant, but once it was proved that he had broken one of the normal rules of the 
road, and that this may have been the cause of the accident, then the burden of 
proof would have been discharged by the plamtıff ” 


In Beven on Negligency, Volume I at page 685 the learned author has pointed out 
that the person riding or driving ıs not bound to keep his side, yet 1f he does not, 
he must keep a better look out to avoid collision than would be necessary, 1f he were 
on the proper part of the road. He has observed that the mere facts of man driving 
on the wrong side of the road 1s fer se no evidence ofneghkent driving ın an action 
brought for running over a person who was crossing the road on foot. The following 
passage at page 386 ot the same book clearly shows that ciccuMstances May warrant 
a deviation from the law of the road 


“In the crowded street of a Metropolis . situations and circums- 
tances might frequeatly arise where a deviation from what 1s called the law of the 
road would not only be justifiable, but absolutely necessary 


In general the rule holds, and applies not merely to horses drawing carriages, 
but to saddle horses. Though there 1s one case, not unambiguously reported, 
which seems to bear another construction, it is clear that the fact that a person 
driving on the wiong side of the road indicates carelessness, and hence prima facie 
points to neglignece. Any other view would be destructive of the rule for its 
conformity does not raise a presumption of right conduct observances or disobe- 
dıences of the rule becomes absolutely indifferent ın the case of an action; as 
negligence having to be shown apart from the rule, the rule would be neutralised 
if conformity to the rule ıs presumably gomg right non-conformity would seem 
presumably to be not going right This prima facie presumption is rebuttable.” 


In Joseph Eva Lid v Reeves1, Sir Wilfred Greene, M R. has observed that failure to 
observe a provision of the Highway Codedoes not ın itself necessarily constitute 
negligence and that the effect to be given to such failure must necessarily depend 
upon the circumstances of the case. He has pomted out that ‘ where traffics at 
cross roads ıs not regulated by a traffic light or the police, the regulation “ Never 
overtake at crossroads” 1s an obvious cannon of good driving, since overtaking at 
unregulated cross roads necessarily mvolves a risk to other traffic lawfully on the 
highway. The same principle would apply to several of the driving regulations 
contained ın the Tenth Schedule to the Motor Vehicles Act It 1s true there 1s no 
Provision in the Motor Vehicles Act corresponding to section 45 (4) of the Road 
Traffic Act, 1930, of England which provides as follows -— 

a a 

1. LR (1938)2 KB 393: 107L. J KB £69 (1938) 2 AUER 115 at 119 
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“ A failure on the part of any person to observe any provision of the Highway 
Code shall not of itself render that person liable to criminal proceedings of any 
kind, but any such failure may ın any proceedings (whether cıvıl or criminal and 
including proceedings for an offence under this Act) be relied upon by any party 
to the proceedings as tending to establish or to negative any liability which ısın 
question in those proceedings.” 41 


But the infringement of the driving regulations may be relied upon by the claimant 
to show that the driver of the lorry omitted to do somethmg which a reasonable dri- 
ver guided by the driving regulations contained in the Tenth Schedule to the Motor 
Vehicles Act would do and that he was therefore negligent. The decision ın Baley v. 
Geddes1, deals with the absolute statutory duty upon a motorist approaching a pedes- 
trian crossing not to enter thereon unless he can see that there is no pedestrian upon 
crossing. At page 675 1t is pointed out that 


“ It is impossible that what is done inside the crossing can be the fault or the 
negligence of the plaintiff himself, because, if the regulation had been obeyed, 
there would have been no car upon the crossing at all which could on any view, 
have injured the plaintiff.” 


It is further pointed out that once the vehicle is wrongly on that crossing, it does 
not le in the mouth of the driver of that vehicle to say to the pedestrian ‘ You have 
caused this accident by your negligence,’ because, 1f he had obeyed the regulation, 
the driver never would have been on the crossmg It ıs observed in the same 
decision that each of these cases must depend upon a consideration of the particular 
language of the particular regulation. 


There can be no doubt in this case that the driver of the lorry was negligent as 
pointed out at the end of the last but one paragraph. The Tribunal has found that 
the driver of the scooter was alone negligent and ıt was mainly on the ground that 
he disobeyed the traffic sign board ‘ Stop Listen and Go ’ and on the ground that it 
was the lorry that entered the intersection of the roads first, even when the scooter 
‘was at some distance. We have already found that there was no sign-board, and that 
the vehicles came to the junction of the roads almost simultaneously. It may be 
the driver of the scooter was perhaps also negligent to some extent in having dis- 
regarded regulation 6 of the driving regulations contamed in the Tenth Schedule of 
the Motor Vehicles Act. There1s at least some evidence of the scooter having slowed 
down as ıt necessarily should have to enable ıt to turn to the right but there 1s none 
at all that the lorry driver mitigated his pace The learned Advocate for the driver 
of the scooter contended that there was no duty on the part of the driver of the 
scooter to see the vehicles coming to his left as such vehicles have to give him right 
of way The fact that the driver of the lorry drove the vehicles on the wrong side of 
the road and did not give him right of way, will not justify, the negligence of the 
driver of the scooter ın not looking out for vehicles coming on the right and in 
going and dashing against it. 

We have pointed out that he could have stopped the scooter by applying the brakes 
as according to him he was gomg only at a slow speed and he could have stopped 
within three felt It may be that if the driver of the scooter has sued the driver of the 
İorry for damages for negligence the driver of the lorry cannot effectively plead 
contributory negligence as the effective cause for the collision was the negligence of 
the lorry driver. But so far as the clamant is concerned, he sustamed a serious 
injury to his left leg on account of the collision of the two vehicles brought about by 
the combined effects of the neligence of both the driver of the lorry and the driver of 
the scooter, though the degree of negligence on the part of each varies considerably. 
Pollock’s Law of Torts has dealt with it as a case of composite negligence. At page 361 
of Pollock’s Law of Torts by Landon, Fifteenth Edition, Pollock’s treatment of the 
subject has been given without any revision. The following passage at page 361 1s 
relevant to the present case. 





1. UR, (1938) 1 KB.156 . 107 L.J.K.B. 38 : (1937) 3 AHER. 671. 
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“ Another kind of question arises where a person 1s ınjured without any fault 
of his own, but by the combined effects of the negligence of two persons of whom 
the one ıs not responsible for the other It has been supposed that A could avail 
hımself, as against Z who has been ımjured without any want of due care on his 
own part, of the so called contributory negligence, of a third person B. It1s true 
you were injured by negligenc but ıt would not have happend if B had not been 
negligent also, therefore you cannotsue me, or atall events notapart from B. Recent 
authority is decidedly against allowing such a defence, and in one particular class 
of cases it has been emphatically disallowed It must, however, be open to A to 
answer to Z : ‘ You were not injured by my negligence at all, but only and wholly 
by B’s’. It seems to be a question of fact rather than of law (as, within the usual 
limits of a jury’s discretion, the question of ‘ proximate cause’ is im all ordinary 
cases) what respective degrees of connection, ın kind and degree, between the 
damage suffered by Z and the independent negligent conduct of A and B will make 
it proper to say that Z was injured by the negligence of A alone, or of B alone, or 
of both A and B. But if this last conclusion be arrived at, it is now quite clear 
that Z can sue both 4 and B”, 


In dealing with the plea of contributory neghgence as between persons guilty 
aioe e negligence, the learned author has stated as follows at page 362 of the 
same book . 


“The strict analysis of the proximate or immediate cause of the event, the 
ınjury who could last have prevented the mischief by the exercise of due care, 1s 
relevant only where the defendant says that the plaıntıff suffered by his own negli- 
gence. Where negligent acts of two or more independent persons have between 
them caused damage to a third, the sufferer is not driven to apply any such analysis 
to find out whom he can sue. He is entitled of course, within the lımıts set by the 
general rules as to remoteness of damage to sue all or any of the negligent persons. 
It is no concern of his whether there 1s any duty of contribution or indemnity as 
between those persons, though ın any case he can not recover in the whole more 
than his whole damage ” 


In Krshnaswami Naidu v Narayanan}, a Bench of this Court dealt with a case where a 
passenger ofa bus was killed bya collision of that bus with another bus and the legal 
representatives of the deceased passenger instituted a sut under Fatal Accidents 
Act against the owners of both the buses. It was pomted out in that case that the 
case would fall in the category of what ıs described by Mr Frederick Pollock as injury 
arising from ‘ composite negligence’. The last mentioned passage at page 362 of 
Pollock’s Law of Torts by Landon Fifteenth edition) has been extracted ın the judge- 
ment and it is observed that the principle was applied by the majority of the Court of 
Appeal in Ireland in M. Kenna v Steppens®, and reference 1s also made to Beven on 
Negligence, page 79. 


The observation of the Tribunal in paragraph 22 of its judgment proceeds on 
the assumption that R.W. 2, M. K. Subramanian, is the negligent driver. R.W. 2 
M. K. Subramanian got a licence to drive scooter in August, 1961 as he had then a 
scooter, but he sold ıt in the same year. He admitted in his evidence that he had 
no scooter in 1962 and 1963 tll he purchased the scooter from Anand five days 
prior to the accident on 16th December, 1963. He denied the suggestion that subse- 
quent to his purchase he took out the scooter for driving for the first time on the 
date ofthe accident. But in the criminal Court he has stated that he took the 
scooter from his friend Anand for the first tıme on that day alone. But im the crimi- 
nal Court he has stated that sınce 1963 he was driving the scooters of his friends. It 
could not be inferred from these facts alone that he 1s mexperienced. and likely to bea 
negligent driver of scooter We have already referred to other circumstances to 
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show that the driver of the scooter was also negligent ın driving tle sccoter so zs to 
collide with the lorry Thus it 1s obvious that the collisicn of the vehicles which 
caused the grievous injury to the claimant was the result of th composite negligence 
of the drivers of both the vehicles 

Sri C R. Krishna Rao appearing for the appellant in C M.A. No. 398 of 1964. 
contended that the driver of the scoote: has been ımpleaded gua-driver and not as 
owner of the scooter and that under the provisions of Chapter VIII of the Motor 
Vehicles Act dealing with insurance of motor vehicles against third party risks the 
duty ofthe owner of the scooter to ınsure the vehicle against third party risks dces not 
cover the case ofa pıllıon rider carried gratuitously, that the driver of the sccoter is 
not a necessary party to the clam and that the claim for damages or compensation 
against the driver of the scooter could not be determined by the Claims Tribunal. 
The Tribunal has found that the Oriental Fire and General Insurance Company is 
not hable to the clamant by reason ofits having issued an insurance policy to the 
owner ofthe scooter covering third party risks for the reasons stated in paragraph 24 
of its judgment The pohcy granted bythe Insurance company ın respect of the 
scooter has not been produced in thiscase. There 1s thus no evidence to show that 
the msurance of the scooter covers any liability to persons carried on the pıllıon seat. 
Under section 95 (1) ofthe Motor Vehicles Act a policy of insurance must be a 
policy which, 

**(b) insures the person or classes of persons specified in the policy to the extent 
specified in sub-section (2) against any liability which may be incurred by him or 
them in respect of the death of, or bodily injury to, any person caused by or arising 
out of the use of the vehicle ın a public place ” 


But there is a proviso that a policy shall not be reguned to cover lability in respect of 
the death or bodily injury sustained by an employee arising out of and ın the course 
ofhisemployment The second clause of the proviso shows that 1t extends to persons 
other than passengers carried for hire or reward, or in pursuance of a contract of 
employment. Thus the owner of the scooter 1s not bound to take outa policy in 
respect of third party risks to cover the claim of a pillion-rider carried gratuitously. 
The Tribunal has 11ghtly found, ın the absence of the policy issued by the Oriental 
Fire and General Insurance Ccmpany covering the claim of persons like the present 
claimant that the said company 1s not liable. 


The claimant impleaded M. K. Subramanian only as the driver of the scooter as 
made clear by the learned Advocate for the claimant before the Tribunal The 
reason ıs that Fe had impleaded A K. Anand, the original owner of the scooter, as 
the owner. But ın his evidence RW 2 MK Subramanian admitted that he pur- 
chased the scooter five days prior to the occurrence and that after the purchase he 
is the owner of the scooter Therefore, AK Anand, the original owner of the 
scooter was held not liable for the claim Hence the mere fact that M K Subra- 
manan has been impleaded as the driver of the scooter cannot affect his lha- 
bility as the owner, 1f he is really the owner of the vehicle thcugh he has not been 
impleaded in that capacity But ıt 1s 1eally unnecessary to pursue the questicn 
whether ın spite of R W 2 MK Subramanian, having been impleaded as the driver 
he could be held liable as the owner of the scooter ın the view we are taking as regards 
his liability in these proceedings even as the driver 


Sr GR Krishna Rao referred to the last portion of section 110-B of the Moter 
Vehicles Act that in making the award the Claims Tribunal shall specify the amount 
which shall be paid by the msurer, as supporting his contention that the award could 
only be agamst the ınsurer He referred to the machinery provided ın section 110-E 
of the Act for the recovery of money due from the insurer ın the same manner as an 
arrear of land revenue and pointed out that there is no provision for enforcing a claim 
against other persons He relied on the above circumstances to show that the driver 
of a vehicle is not a necessary party and that no clarm could be made against him 
before a Tribunal Itis true that the driver ıs not a necessary party even in a suit 
for damages against the owner of a vehicle for injury or death of a person caused by 
tke negligenc of the driver. But, having regard to the provisions of the Act, the 
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contention of Sri CR. Krishna Rao is untenable. Section 110 (1) of the Motor 
Vehicles Act provides for the constitution of Claims Tribunal for the purpose of 
adjudicating upon claims for compensation ın respect of accidents ınvclvıng the death 
of, or bodily injury to, persons arising out of the use of motor vehicles Section 
410-F of the Act provides that: 


“ Where any Claims Tribunal has been constituted for any area, no civil Court 
shall have jurisdiction to entertain any questicn relating to any claim for cc mpensa- 
tion which may be adjudicated upon by the Claims Tribunal fcr that area, and 
no injunction ın respect of any action taken or to be taken by or before the Claims 
‘Tribunal in respect of the claim for compensation shall be granted by the civil 
Court. 


‘Thus the above provisions contained in sections 110 (1) and 110-F of the Act taken 
together clearly show that the Clams Tribunal wherever constituted has exclusive 
Jurisdiction to entertain any question regarding any claim for ccmpensaticn which 
may be adjudicated upon by the Claims Tribunal for that area The negligent 
driver of the vehicle. . 1s primarily responsible for the demzges ın respect of 
the death of or bodily injury to persons arising out of the use of motor vehicles and 
the liability of the owner of the vehicle 1s only a vicarious liability arising cut cf the 
relatıonshıp of the mastei and servant It1s not disputed that under the provısıcns 
contained in Chapter VIII of the Motor Vehicles Act the owner cf a vehicle could 
be made liable. In fact, he would be lable if he fails to take out a policy covering 
third party risks. Under section 97 (4) (b) of the Act 


“If the liability of the ınsurer to the insured person ıs less then the lability of 
the insured person to third party, nothing ın this Chzpter shall < ffect the right of 
the third party against the insured perscn ın respect of the balance.” 


‘The form of application for compensation does not specifically provide for the claım- 
ant furnishing particulars of the driver of the vehicle. But this infermaticn cculd be 
furnished against the last entry ‘any other informaticn that may be necessary or 
helpful ın the disposal of the clam ” Its true the form of applicaticn fer ccmpen- 
sation 1s not comprehensive In a suit for damags for ınjury caused by negligent 
driving of a vehicle the particulars of the negligence giving rise to the cause of action 
should be given. But ıt 1s significant to note that there 1s no provisicn ım the form of 
application for compensation calling upon a claimant to give such particulars. 
In Seethamma v. Benedict D’ Sa}, ıt is pomted out that the prescribed form is a poor 
substitute for plamt. It1is not possible to construe the provisions of the Act with 
reference to the form or even the Rules framed under the Act The provisions contai- 
ned in sections 110 (1) and 110 (f) of the Act are comprehensive and wide enough 
to cover all claims for compensation ın respect of the death or bodily injury to any 
person caused by or arising out of the use of motor vehicles. 


Section 110-B of the Act 1s as follows — 


“on receipt of an application for compensation made under section 110-4 the 
Claims Tribunal shall after giving the parties an opportunity of being heard, hold 
an enquiry into the clam and may make an award determming the amount of 
compensation which appears to ıt to be just and specifying the person or persons 
to whom compensation shall be paid and in making the award the Claims Tribunal 
shall specify the amount which shall be paid by the insurer.” 


The last portion of the above section requiring the Tribunal to specify the amount 
which shall be paid by the insurer refers only to one of the duties of the Tribunal. 
‘The earlier portion of the section requires the Claims Tribunal to give the parties 
an opportunity of being heard, hold an enquiry mto the claim and make an award 
determining the amount of compensation which appears to be just The parties 
clearly include the driver and owner of the vehicle or vehicles who incurs any lability 
ai 
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in respect of the death or bodily ınjury to any person caused by or arising out of the 
use of the vehicle. 


Itıs true that section 100-E of the Act provides for recovery of money from the 
insurer on the Collector's certificate issuedin pursuance of the award of the Claims 
“Tribunalın the same manner as an arrear of land revenue and there 1s no provision 
in the Act for the recovery of money from the driver of the vehicle Under the 
Industrial Disputes Act, 1947, as ıt originally stood, there was no provision to recover 
the arrearsof pay and allowances due to a workmen, though an award may reinstate 
hım to his previous service and declare him to be entitled to the arrears of pay and 
allowances. In Bilash Chandra v. Balmer Lawrie & Co.1, it has been held that the 
remedy provided by section 29 of the Industrial Disputes Act, 1947, by way of penalty 
does not deprive the individual rights of action ın cases where the Award confers 
any personal right or benefit to particular employees for the purpose of bringing about 
industrial peace among the whole body of employees who are espousing the 
cause of the particular employee or employees and that a workman can realise the 
arrears of his pay and allowances to which he1s declared entitled under the Award 
by bringing an action in a cıvıl suit on the Award. Normally a party would be satis- 
fied by proceeding against the insurer, but in cases like the present one, where the 
insurer of the vehicle could not be proceeded against, recourse should only be had, 
against the driver and owner of the vehicle. Even if it 1s assumed that Chapter 
VIII of the Motor Vehicles Act does not provide for the machinery to enforce the 
liability of the driver or owner of the vehicle as declared in the Award, ıt would not 
prevent the claimant from enforcing the claim against the said persons by filing a 
suit on the Award. Hence the absence of a machmery to enforce the Award against 
the driver cannot oust the jurisdiction of the Tribunal to entertain the claim against 
the driver of the vehicle. Ifthe argument of Sri Krishna Rao is accepted, it would 
lead to the anomalous position of driving the claimant to have recourseto the Tribunal 
for his claim against the owner and the insurer and to the ordinary cıvıl Court for 
the claim against the driver Such an mterpretation is not warranted having 
regard to the clear provisions contained ım sections 110 (1) and 110-F of the Act 


In Seethammay Benedict D'Sa2, ıt has been held that a claim for compensation 
can be made under Chapter VIII of the Motor Vehicles Act not only against the 
owners of the motor vehicle and the insurer, but also against the driver whose negh- 
gence gives rise to the claim for compensation. It has been held in that decision that 
there is no provision in the Act forbidding recovery of compensation through the 
amachinery provided by Chapter VIII from the driver of the vehicle who is principally 
responsible for the death or injury if there be negligence on his part and that the 
claim for compensation against hım could be made only under the provisions of that 
Chapter to the Claims Tribunal and not to the civil Court whose jurisdiction 1s 
barred by section 110-F of the Act. The ratio of the decision 1s that having regard 
to section 110-F of the Act, the insurer could not proceed against the driver for the 
recovery of compensation ın a civil Court and that an interpretation leading to the 
result that he cannot be proceeded against even before the Claims Tııbunal cannot 
be sound. But ifreally no machinery is provided for ın Chapter VIII of the Act, 
the remedy of the claimant ıs only to file a swt on the Award, which creates a debt 
against the driver of the vehicle and such a suit would not be barred by reason of 
section 110-Fofthe Act Itıs for the Legislature to make provision in Chapter 
VIII of the Act for enforcing claims against other parties such as the driver. Evi- 
dently no such provision has been made as a party could generally be satisfied by 
getting his claim enforced by proceeding summarily against the insurer on the strength 
of the Collector's certificate obtamed in pursuance of the Award. 


Srı CR. Krishna Rao urged that the claimant was only a licensee as he was 
carried gratuitously by the driver of the scooter and that the duty of the owner of 
the scooter was that awed hy an occupier of premises to a licensee, namely to 
warn the licensee of any concealed danger of which he knows. As pointed out in 
İmes aa ERER İREM İİİ e 
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“ Winfield on Tort ”, Seventh Edition, at page 285, the distinction between invitees 
and licensees has for all practical purposes been abolished following the recommenda- 
tion of the Law Reform Committee and the passmg of the Occupiers’ Liability Act, 
1957, ın England In Harnsv Perry & Co.1,1t ıs pomted out that the measure of 
duty towards a bare licensee 1s different, where the licensor accepts the duty of carry- 
ing him, from what ıt ıs where he merely permits him to pass through his premises. 
At page 226 of the same decision, the distinction 1s clearly emphasised in the follow- 
ing terms: 

“ There is an obvious difference between the measure of confidence reposed. 
and responsibility accepted ın the case of a person who merely receives permission 
to traverse the premises of another, and ın the case where a person or his property 
ıs received into the custody of another for transportation, In the case of persons 
received for carriage, Parke B says in Lygo v. Newbold?: ‘A person who undertakes. 
to provide for the conveyance of another, although he does so gratuitously, is 
bound to exercise due and reasonable care’. In Austin v. Great Western Ry Co.* 
Blackburn, J., says, I think that what wassaid inthe case of Marshall v. York New 
Castle & Burwick Ry. Co.4, was quite correct. It was there laid down that the right 
which a passenger by railway has to be carried safely does not depend on his having 
made a contract, but that the fact of his being a passenger castsa duty on the 
company to carry him safely ” 

Hence the fact that the driver-cum-owener of the scooter carried the claimant gratui- 
tously cannot absolve him of his lability for his negligence 

The next question to be considered is whether the damages payable by the driver,, 

owner and insurer of each of the vehicles could be apportioned on the basis of respect- 
ive negligence of the drivers of the two vehicles. In State of Punjab v Phool Kumari’ 
it has been held that where by the fault of two or more persons damage is caused, 
the laability to make good the damage or loss shall be proportionate to the degree 
to which each person was at fault The said decision of a single Judge of the Punjab 
High Court proceeds on the authority of Lang v London Transport Executwe Sas justifying 
the apportioning of liability among toit-feasors But ıt should be noted that the 
common law of England that such damages should not be apportioned except m 
cases coming within the admiralty jurisdiction, was changed by a statute ın England 
in 1935 when Married Women and Tort-Feasors Act, 1935 (25 and 26 Geo. V. C. 
30) was passed In ‘ Winfield on Tort’ Seventh Edition, at page 766 it 1s stated 
that ın a judgment against joimt-tort-feasors the damages awarded must be for a 
single sum without any apportionment among the defendants and execution for 
the whole of this amount can, if the plaintiff sees fit, be levied against one only of 
the defendants and that until the Act of 1935 the general rule was that he could 
get neither an indemnity for the whole of what he had paid nor contribution of an 
aliquot part of it The learned author has pomted out that this was laid down in 
Merryweather v. Nixan7, and was extended from joint-tort-feasors to independent 
tort feasors causing the same damage In Nawal Kishore v Rameshwar, xt has been. 
pointed out that the Courts m India act on the principle of equity, justice and good 
conscience ın matters which are not covered by statuteand rely upon the principles 
established under the English Law to find out what the rule of justice, equity and 
good conscience is It has been held in that decision that clause 6 (1) (b) of the 
Married Women and Tort-feasors’ Act of 1935 1s not necessarily based on any 
principle of equity justice or good conscience and there 1s no justifiable reascn why 
in the subsequent suit, 1f more than one suit is brought for damages against different 
persons, the plamtıff should be iestricted to the amount decreed against one tort- 
feasor ın his suit against the other joint tort-feasors against whcm the cause of action 
is not only joint, but joint and several It should be observed that the principle of 
Justice, equity and good conscience do not go varying in India every time the common 


1 LR (1903) 2K B 219 at 225 6 (1959) 1 WLR 1168 :({959)3 AUE.R. 
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Jaw is amended by a statute ın England In Krishnaswami v. Narayanan, 
Varadachariar, J , held that there could be no apportionment of lability ın cases 
like the present one If we were at all compelled to apportion the lability between 
the owners of the lorry and the scooter on the basis of Enghsh decisions rendered 
after the Married Women and Tort-feasors Act cf 1935, we would be mclined to 
hold the owner of the lorry to be mamly responsible for the collsicn and make him 
liable for g/10th of the damages and make the owner of the scooter hable only for 
the remaining 1/10th, But in view of the above decision no such apportionment 
can be made. 


Sr1 S Mohan appearmg for the Co-operative Fire and General Insurance 
Society, Lımıted, which had insured the lorry urged that the interlocutory order of 
the Tribunal, dated 2oth July, 1964 that the Insurance Company shall have no right 
to put questions to the witnesses except with reference to the grcunds specified in 
clauses (a), (b), (c) of sub-section (2) of section 96 of the Motor Vehicles Act ıs wrong. 
‘The said Society filed C.R P. No. 1659 of 1964 against the said order. But ıt was 
dismissed on the ground that the order sought to be revised was an interlocutory 
one and that if the proceedings were to terminate ultimately against the society, 1t 
could challenge the propriety of the order ın the appeal against the Judgment. 
Under section 110-B of the Act the Claims Tribunal shall after giving the parties 
an opportunity of being heard, hcld an enquiry into the claim and may make an 
award determining the amount of compensation which appears to be just and speci- 
#ying the person or persons to whom ccmpensation shall be paid by t! e insurer and 
in making the award the Claims Tribunal shall specify the amount which shall be 
paid by the insurer. Thus t} e insurer ıs an important party in the claim before 
the Tribunal as the amount payable by ıt should be clearly specified ın the award. 
The Claims Tribunal has restricted the rights of the ınsurance company to cross- 
examine the claimant and his witnesses on its construction of secticn 96 cf the Act. 
It should be noted that section 96 of the Act was introduced several years before the 
constitution of the Clams Tribunal by the present section 110 of the Act. At the 
time when section 96 of the Act first came into force there was no Clams Tribunal. 
Section 96 of the Act was introduced ın order to enforce the duty of insurers to satisfy 
judgments against persons insured ın respect of third party risk by giving them notice 
after judgment obtained by third party agaist persons insured in respect of third 
party risk. It is only in such cases the defences open to the insurer are restricted to 
the grounds mentioned ın section 96 (2) of the Act. A reading of section 96 would 
clearly show that ıt was not intended to govern the enquiry before a Claims Tribunal 
Section 96 contemplates proceedings in a Court and not proceedings before 
a Tribunal It contemplates notice being given to the insurer which may be before 
or after judgment is obtained against the person who had effected insurance for 
third party risk. The insurer is no doubt entitled to be made a party and defend 
the action on the grounds mentioned ın that section But ın the proceedings before 
a Claims Tribunal the ınsurer is a party. The decisions ın Vanguard Fire and General 
Insurance Co. v. Sarla Deve? and B. I G Insurance Co v Itbar Singh®, holding that an 
insurer is not entitled to take any defence which 1s not mentioned 1n sub-section (2) 
of section 96 of the Act are all decisions ın which the insurers were given notice in 
proceedings by way of suit as contemplated under the provisions of section 96 of 
the Act. It has been rightly pointed out ın those decisions that apart from the 
statute, an msurer has no right to be made a party to the action by the injured 
person, against the insured causing the injury and that the rights open to the insurer 
are therefore governed by those provided in the section. (The decisions do not 
relate to proceedings before a Claims Tribunal where the insurers are made parties 
and the scope of the defences which they want to put forward has not in any way 
been restricted). The contention of C R. Krishna Rao is that if section 96 could 
have no application to proceedings before a Clams Tribunal, ıt would have been 
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deleted after section 110 was introduced in the Act. But the obvious answer is that 
itis only after a Claims Tribunals constituted by the State Government bya notifi- 
cation in the Official Gazette, the cıvıl Court’s jurisdiction would be barred. There 
may be States where a Claims Tribunal may not have been constituted and ın those 
States section 96 of the Act could be invoked and the insurance company could be 
permitted to take only the defence allowed under section 96 of the Act in respect of 
the judgment obtamed by a third party In our opimon, the insurance companies 
who are mainly responsible to satisfy the claims of third parties and who are parties 
to the proceedings before the Clarms Tribunal are entitled to cross-examine cannot 
be restricted to the defences specified in secticn 96 (2) of the Act. 


The order of the Claims Tribunal, dated goth July, 1964 1s wrong. Strictly 
speaking, the Co-operative Fire and General Insurance Society Ltd would be entitled 
to recall and cross-examine the witnesses, though they had been cross-examined by 
the owner of the lorry But Mr. Mohan appearing for the Society fairly stated 
before us that he does not want to cross-examine the witnesses of the claimant as the 
Advocate for the owner of the lorry had effectively cross-examıned the witnesses on. 
the several points In view of this concession ıt 1s unnecessary to direct the Claims 
Tribunal to allow the Advocate for the Society to cross-examine the witnesses for 
the claimant after recalling them and to submit the said evidence to this Court for 
final disposal of the case. We have made observations ın the earlier paragraph only 
for the purpose of clarifying the scope of participation ın the proceedings by the 
insurer. 


One other contention urged by Sr: S. Mohan is that the hability of the insurance 
company ıs restricted to a sum of Rs. 20,000 under sub-section (2) of section 95 
of the Act. But in our opinion, this contention has been rightly rejected by the 
Tribunal. Sub-section (2) of section 95 of the Act clearly govern only the proviso 
to sub-section (1) of section 95 of the Act Thus ıt ıs clear from the terms of sub- 
section (2) to section 95 that they are subject to the proviso to sub-secticn (1) | Under 
the proviso (1) to sub-section (1), a policy shall not be required to cover liability of 
any such employee as is referred to therein who 1s (a) engaged ın driving the vehicle 
or (b) is a conductor of the vehicle or (e) persons carried ın a vehicle. Clause (111) 
of the proviso excludes contractual liability. Subject to the said three clauses of 
the above proviso sub-section (2) of section 95 provides the limits of liability of the 
insurer to Rs 20,000 ın all, ın respect of the death of, or bodily injury to emplo- 
yees to Rs. 20,000 ın respect of all passengers and Rs. 4,000 ın respect of an ındi- 
vidual passenger 1f the vehicle 1s registered to carry not more than six passengers 
excluding the driver In the cases of vehicles of any other class the limit is the 
amount of the liability incurred Thus sub-section (2) of section 95 of the Act 
cannot be invoked to restrict the lability of the Co-operative Fire and General 
Insurance Society Limited to Rs. 20,000 in this case Sub-section (2) of section 95 
of the Act can have no application to damages caused to third parties lıke the claim- 
ant ın this case as he 1s not one of the class of persons referred to ın the proviso to 
section 95 (1) of the Act. 


The only remaining question to be considered in these appeals is the quantum 
of damages The clamant assessed his damages at Rs. 3,60, 210 under eight heads. 
But the Claims Tribunal awarded a total compensation of Rs. 57,865-37P. At the 
outset we have to point out that the appellate Court will be loath to interfere with 
the quantum of damages awarded by the Tribunal unless there is an error in prin- 
ciple in awarding damages, or the damages awarded under any head 1s so excessive 
or unreasonable as to call for interference. It 1s enough to deal with the specific 
objections put forward by the parties on the question of damages. 


Sri K K. Venugopal, the learned Advocate for the claimant, objects to the 
total disallowance of Rs. 10,000 claimed for inconvenience and loss of enjoyment 
and amenities. The Tribunal, was of the view that no separate compensation need 
be awarded under this item as ıt should be deemed to have been included in items 4 
to 6, Sri K. K. Venugopal urged that some damages should have been awarded 
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under this head for 1educed prospects of marriage. At page 15 of Kemp on the 
€ Quantum of Damages’ Second Edition, it 1s stated that in the case of a female 
plaintiff serious injury or disfigurement may greatly reduce her prospects of marriage 
and that quite apart from other aspects of the matter which fall to be considered 
under the head of loss of amenities such a matter would represent a real material 
loss; especially ın the case of a woman who regards marriage as herreal prospective 
career and who had not been educated or trained for any thing else. İt ıs stated 
in the same page that an injury which handicaps her in the marriage market-repre- 
sents a real pecuniary loss. Apart from the fact that the clamant did not put for- 
ward any claim before the Tribunal on the ground that his prospect of marriage was 
reduced by reason of the loss of his left leg, the one answer that could be given to 
this claim ıs that ıt ıs doubtful whether the claimant would have better prospects of 
marriage with an artificial left leg and a sumof Rs. 57,865-37 p than with his 
original left leg without this sum awarded as damages Ifthe claimant had been. 
incapacitated for marital life by reason of the accident, one can understand a claim 
for damages on that count 

The only other objection urged by Srı K K Venugopal is that under item 4 
relating to prospective loss of earnings, the Tribunal has after computing thirty 
years” income as Rs 1,08,000 deducted 40 per cent. for loss of efficiency and reduced 
the figure to Rs 40,000 in view of the fact that the lump sum awarded as compen- 
sation, ıfınvested, would earn interest Sri K K Venugopal referred to the passage 
in Kemp on the ‘ Quantum of Damages’ at page 32, Volume 1, dealing, with a case 
in Ferguson v. Durastıc Lid * where Croom Johnson, J., assessed the prospective loss. 
of wages at £2,500 for ten years and reduced one-fifth for the reasons indicated in 
his judgment. The contention of Sri K. K Venugopal is that in this case also 
the deduction should have been only 20 per cent not 40 per cent. But the deduction 
of 40 per cent. ın this case ıs based on the evidence of P W. 6 Dr Varma as to the 
extent to which the claimant lost his efficiency and was therefore not normal on. 
account of the loss of the left leg The facts of the case in Ferguson v Durastic Lid.', 
might have justified the deduction of only 20 per cent Sri K K. Venugopal further 
argued that the earnings of the claimant should not have been computed for thirty 
years alone as he could be expected to earn atleast till his retirement im his fifty-fifth. 
year. But the clamant ıs now a student and he 1s not earnmg anything now. His 
earning capacity would arise only after he completes his course at the end of five 
years, and ıf so computed from his 25th year, the calculation of the total earmngs 
for 30 years adopted by the Tribunal ıs fully justified. Thus, we are unable to up-- 
hold the above objection put forward by Srı K K. Venugopal for the claimant. 


The objection urged by the owners of the scooter and the lorry ıs that the medical. 
expenses and out of pocket expenses for which a sum of Rs, 6,865-37, 1s awarded have- 
not been strictly proved ın this case, Itis true Exhibit P-5 is not the original account 
kept by the claimant’s father, P W. 11 but only an extract from his regular accounts. 
written by his daughter to his dictation. But the claimant has produced the vouchers. 
Exhibit P-3 series, which the Tribunal has considered ın assessing the total expenses. 
to be allowed as Rs 4,615 37p The Tribunal has allowed Rs 250 for Nursing Home 
charges and Rs. 2,000 for future expenses for renewing the artificial hmb periodically. 
We see no sufficient ground to interfere with the assessment of damages under items. 
rand 2. 


It is true that the sumofRs 1,500 paid to Dr. Varma as per Voucher No. 59 has. 
not been spoken to either by Dr. Varma or by the claimant’s father P.W. 11. But 
it should be noted that the vouchers have all been marked by consent and treated. 
as evidence. Further there 1s nothing in Chapter VIII of the Motor Vehicles Act 
to show that the Tribunal should act strictly ın enforcıng the Evidence Act. It is 
true the Tribunal ıs not in the position of an arbitrator but it 1s entitled to rely on. 
the vouchers produced by the claimant and not objected to by the respondents. 
before the Tribunal. . 
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In H. West & Sons Lid. v. Shephard}, the House of Lords upheld the award of 
general damages there having been no error in principle in assessment. It was held 
in that decision that the award ofa sum of Rs 1,17,500 was high on the particular 
facts of that case But ın the view of the majority yudgment ın that case, ıt was not 
so high as to call for mterference We sce no sufficient ground or justification to 
interfere with the sum of Rs 57,865-37 p awarded as damages. 


In the result, the judgment of the Clams Tribunal is modified by making the 
driver of the lorry Sankaranarayanan, the owners of the lorry M/s TUCS. Ltd 
and the Co-operative Fire and General Insurance Society Limited, the insurer of 
the lorry, also liable along with the owner-driver of the scooter M K Subramanian, 
for the damages of Rs 57,865-37p. Srı K.K Venugopal urged that the claimant has 
paid Advocate fee of Rs 1,500 and that the Advocate’s fee of Rs 100 allowed by the 
Tribunalis low. We are not inclined to interfere with the Advocate’s fee of Rs. 100 
fixed by the Tribunal im its discretion. 


In the result C M A. No 398 of 1964 1s dismissed with the costs of the claimant 
(one set) and C.M.A No. 358 of 1964 ıs allowed against the driver-owner and 
insurer of the lorry with costs (one set) but dismissed agamst A K Anand, the 
original owner of the scooter and the insurer of the scooter with costs. Court-fee 
Rs. 250. 

VK. — —— Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice P S. KAILASAM. 
Soosaı Arulan and others .. Appellants* 
v. 
Irudayammal and others .. Respondents. 


Croll Procedure Code (V of 1908), section 105 (2) and Order 41, rule 23 and Order 43, 
rule 1 {u)—Scope of —Appeal against and order of remand—Favlure to appeal—Subse- 
quent appeal at the final stage of the proceedings—If can include grounds questioning the 
valıdıty of the earlier order of remand 


The Civil Procedure Code, provides under Order 43, rule 1 (u) a separate 
right of appeal against an order of remand under Order 41, rule 23 Section 
105 (2) of the Code expressly provides that where a person aggrieved by an order 
of remand fails to appeal against such an order he cannot be heard to object to 
the propriety or the correctness of the order or findings on which 1t 1s based, in 
the subsequent stages of the litigation An appeal against an order of remand would 
include the night to object not only to the propriety or the correctness of the order 
of remand but also the findings on which the order ofremand ıs based. The corre- 
ctness ofan order of remand may be questioned on the ground that it 1s not in 
accordance with the provisions of Order 41, rule 23, oz, that the sut was not 
disposed ofon a preliminary point. It may also be contended in such an appeal 
that the order of remand itself is unsustainable in law. But an appeal against 
an order of remand cannot be corrected mto an appeal from the decree itself 

Fainul Abideen Marakayar v Habibullah Sahib; (1927) 27 LW. 483; Secretary of 
State for India v. Jagannadhan, 1.L.R (1941) Mad 850 (FB) (1941) 2 MLJ 
47 (F.B.); Kanakayya v. Lakshmayya, (1950) 2 M.L J. 379, 382; Satyacthayan v. 
Smit. Deorajin Dab; (1960) 3 S C.R 590; A.I.R. 1960 S.C. 941 referred to. 

Appeal against the order of the Subordinate Judge of Ramanathapuram at 
Madurai, dated 6th April, 1962 and made in Appeal Suit No. 19 of 1962 (Original 
Suit No. ror of 1958, District Munsif’s Court, Ramanathapuram). 

P. S. Ramachandran, for Appellants. 

T. R. Srinivasan, for Respondents. 


1 LR. (1964) A.C. 326: (1963) 2 W.L.R 1359: (1963) 2 All ER Ger. 
*A.A.O. No. 157 of 1963. 2nd September, 1965. 
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The Court delivered the following 


Jupcment —The defendants are the appellants in this Civil Miscellaneous 
Appeal. The plaintiffs filed a sutin the Court of the District Munsif of Rama- 
nathapuram for redemption of an othi, dated 11th October, 1923, executed by 
one Maria Soosai and his mother Arulayee ın favour of Seem Ahammad Ghani 
Rowther for Rs 1,000 ‘The first plaintiff Irudayammal claimed to be the wife 
and the second plaintiff, Thiresammal as the daughter of the mortgagor, Maria 
Soosai Plaintiffs 3 to 6 prichas:d seme of the properties from plaintiffs 1 and 2 
by sale deeds, dated grd March, 1958 and roth April, 1958 It was alleged that 
the mortgagee was enjoying the suit properties during his lifetrme, and after him 
his brother, the fifteenth defendant was in possession and enjoyment. The twelfth 
defendant is the son of the mortgagee It was further alleged that the fifteenth 
defendant handed over possession for consideration to one Esudayan The first 
defendant ıs the wife of Esudayan and defendants 2 to 11 are the children of 
Esudayan Plaimtiffs 1 and 2 as heirs of the mortgagors and the other plaintiffs 
as purchasers from the heirs of the mortgagors clzım the right to redeem the othi. 
They also claim that as the othı was more than thirty years ago and as the suit pro- 
perties had been ın possession and enjoyment of the mortgagees, the othı became 
wiped out as per statute 


The defendants resisted the suit on various grounds. They pleaded that the 
first plaintiff and the second plaintiff were not entitled to the properties of Maria 
Soosaı, as the first plaintiff even during the lifetime of Maria Soosaı left him and was 
laving with one Arokiam of Anandhana Kottz1, and the second plaintiffis the daughter 
of that Arokiam. ‘The defendants also claimed that the first defendant’s husband 
purchased the suit properties othied in favour of Ahmed Seen: Rowther from Arulayee 
and Maria Soosaı by sale deed, dated 22nd July, 1932 The defendants further 
contended that in any event the defendants had been enjoying the suit properties 
adversely to the plaintiffs for over the period of lımıtatıon, and thereby prescribed 
title. They also contended that the suit items 3, 7, 11, 24 and 28 never belonged 
to the plaintiffs and claimed title to items 3, 7, and 11 by purchase. 


The trial Court found that plaintiffs 1 and 2 were not the heirs of Maria Soosai 
and, therefore, they were not entitled to file a surt for redemption, that the father of 
defendants 2 to 6 had purchased the suit properties and redeemed to oth: from the 
fifteenth defendant, that they prescribed title by adverse possession and that items 
3, 7, 11, 24 and 28 never belonged to the plaintiffs. 


On appeal by the plaintiffs, the learned Subordinate Judge of Ramanathapuram 
found that the first plaintiff ıs the widow and the second plaintiff, the daughter of 
Maria Soosaı, that they were entitled to inherit the properties and to redeem the 
othi, that the alleged sale of the sut properties in favour of the second defendant’s 
father was not true, that the defendants have not prescribed title by adverse posses- 
sion that items 3, 7 and 11 belonged to the plamtiff and that the defendants could 
not resist redemption of those items. On these findings the lower appellate Court 
set aside the decree of the trial Court, allowed the appeal and remanded the swt 
to the Lower Court directing ıt to frame an issue whether the mortgage debt was 
‘wiped out as per the provisions of the Agriculturists Relief Act and if not for the 
determination of the amount payable to the defendants, as this issue was not 
decided by the trial Court during the trial. 


The defendants have preferred this Cıvıl Miscellaneous Appeal challenging the 
order of remand. In this appeal the appellants seek to attack all the findings of the 
lower appellate Court. It was urged on behalf of the appellants that the lower 
appellate Court ought to have found that the plaintiffs were not the wife and daughter 
and therefore not entitled to redeem the othi, that the defendants had purchased 
the suit items, that they have prescribed title by adverse possession and that the other 
items did not belong to the plaintiffs. Learned Counsel for the appellants contended 
that ıt ıs open to him to contest in this Court all the findings of the lower appellate 
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Court on questions decided against them, which, 1f decided ın their favour, would 
have obviated the order of remand. On the other hand, learned Counsel for the 
respondents submitted that the appellants are entitled in an appeal against the order 
of remand to dispute its correctness alone and are not entitled to challenge the other 
findings, which were decided against them. On the contentions raised the scope of 
an appeal against an order of remand arises for determmation. 


Order 41, rule 23, Civil Procedure Code, provides that when a suit is disposed 
of upon a preliminary point and when the decree 1s reversed in appeal and when the 
appellate Court in reversing or settmg aside the decree ın appeal considers ıt neces- 
sary in the interest of justice to remand the case, the appellate Court may by order 
remand the case. Order 43, rule 1 (v) provides an appeal from an order 
passed under Order 41, rule 23. Section 105 (2), Civil Procedure Code, provides 
that where any party aggrieved by an order of remand from which an appeal lies 
does not appeal therefrom, he shall thereafter be precluded from disputing its correct- 
ness. Section 105 (2) therefore, enables the appellant against the order of remand 
to dispute the correctness of the order of remand. The correctness of the order of 
remand may be questioned on the ground that ıt 1s not ın accordance with Order 
41, rule 23, ın that the suit was not disposed of upon a prelıminary point or that 
it was not necessary 1n the interests of justice to remand the case ın reversing or 
setting aside the decree. It may be open to contend that the order of remand 
itself ıs unsustainable, as for instance ın this case, ıt may be submitted that the order 
directing the trial Court to decide whether the mortgage debt 1s wiped out under the 
Agriculturists Relief Act itself ıs unsustainable in law. The grounds of challenge 
abovementioned would be disputing the correctness of the order of remand. A 
wider interpretation of the words disputing the correctness of the order of remand may 
embrace challenging all findings, which were decided against the appellant, and 
which, if found ın his favour, would obviate an order of remand. The Courts 
have not accepted either the restricted interpretation pleaded for by the respondents 
or the wider interpretation pleaded for by the appellants. In Jamul Abrdeen 
Marakayar v. Habıbulla Saiıb!, the trial Court disposed of a suit on a mortgage to 
enforce a covenant for pre-exemption in favour of the plamtiff ın the mortgage deed, 
According to the covenant, the mortgagor agreed that ın the event of his selling the 
mortgaged properties within the period fixed in the mortgage bond for the pay- 
ment of the mortgage debt, he should offer them for sale at the then market rate in 
the first instance to the plaintiff. The first defendant sold the mortgaged properties 
to his wife by a registered sale deed. The plaintiff in that case also contended that 
the purchaser, the wife, had notice of his rıght of pre-emption and, therefore, 
the sale ın her favour was not vahd. On behalf of the defendants it was submitted 
that there was no agreement to sell the property to the plamtıff and that in any 
event it was unenforceable, as 1t was not supported by consideration. It was also 
pleaded that the property was conveyed by the first defendant to his wife not by sale 
but by gift. It was further contended that the second defendant was a bona fide 
purchaser without knowledge of the agreement in the plaimtuff’s favour. ‘The trial 
Court found in the plamtiff’s favour that under the mortgage deed he had a valid 
covenant for pre-emption ın respect of the mortgaged properties, if the mortgagor 
wanted to sell those properties within the period fixed for redemption of the mort- 
gage. The trial Court found further that the conveyance in favour of the second 
defendant by the first defendant was in the nature ofa gift and, therefore, the plain- 
tiff had no cause of action and dismissed the suit. Because of this finding the trial 
Court did not consider the issue whether the second defendant took the conveyance 
in her favour with the knowledge of the first defendant’s agreement with the plaintiff 
for pre-emption. In the appeal the learned Subordinate Judge upheld all the find- 
ings of the trial Court ın favour of the plamtıff. It also held that the conveyance by 
the first defendant to the second defendant was a sale and not a gift and, therefore, 
the plamtiff had a rıght to enforce his right of pre-emption against her, if she had 
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purchased with the knowledge of the agreement. But as the question of the purchase 
by the second defendant with the knowledge of the agreement of pre-emption in 
favour of the plamtiff was not considered by the trial Court, the lower appellate 
Court remanded the suit for fresh disposal after trying the question of knowledge. 
The defendants preferred an appeal to the High Court against the order of remand 
and sought to contest all the findings of the appellate Court against them, which 
if found in their favour, would have obviated the remand. It was held that sec- 
tion 105 (2) confined the scope of the appeal to the question of the correctness of the 
order of remand which might be impecahed either on the ground that the remand 
itself was illegal as the decision of the first Court was not on a prelimmary point 
or on the ground that the decision of the preliminary point by the appellate Court 
was erroneous, and that no other questions could be raised in the appeal, whatever 
bearmg they might have upon the merits of the appellant’s case. It was further 
observed (at page 486): 


“If such a second appeal comes to be preferred the only question which cannot 
be re-agitated in second appeal by reason ofsection 105, sub-section (2) is the 
correctness of the finding on the point upon which the order of remand had been 
made.” 


The Court declined to accede to the appellants’ contention that he could 
challenge all the findings against them as that would have the effect of converting 
the appeal against the order of remand ınto an appeal from the decree itself. The 
Court was of the opinion that the only point which might be raised ın the appeal was 
the correctness of the finding of the Subordinate Judge that the conveyance by the 
first defendant in favour of the second defendant was a sale and not a gift as held by 
the trial Court. The scope of an appeal against an order of remand as laid down in 
this decision is with regard to not only disputing the correctness of the order of remand 
but also the correctness of the finding upon which the order of remand had been made. 
This decision was approved by a Full Bench decision of this Court in Secretary of 
State for India v. Jagannadhanl. İn the case before the Full Bench the plaintiff filed a 
suit against the Secretary of State for India for a decree for Rs. 426, which, according 
to him, was unlawfully collected from hım as arrears of tax ın pursuance of a notifica- 
tion. On behalf of theSecretary of State it was contended that the civil Court had no 
jurisdiction to try the suit. The trial Court rejected this contention and held that 
the Court had jurisdiction and that the notification which empowered the Govern- 
ment to collect the tax was invalid. The State preferred an appeal, and the appel- 
late Court concurred with the findings of the trial Court holdıng that the cıvil Court 
had jurisdiction and that the notification relied on by the Government was not valid. 
‘The Government sought to justify the collection of tax relying on an earher notifica- 
tion. On the Government’s request the lower appellate Court remanded the suit 
calling for a finding as to the validity of the earlier notification. The trial Court 
held hat the earher notification was also invalid and passed a fresh decree. The 
State appealed but the lower appellate Court concurred with the finding of the civil 
Court and dismissed the suit. The State in a second appeal sought to question the 
jurisdiction of the civil Court, but was met with the plea that the State having failed 
to prefer an appeal against the order of remand was barred under section 105 (2) 
from gustionıng the correctness of the decision of the lower appellate Court holding 
that the civil Court had jurisdiction to try the case. The Full Bench held that the 
State was not aggrieved by the order of remand and that there was no gorund for 
appeal and that ıt would be monstrously unjust to hold that the State was precluded 
from raising the question of jurisdiction. It upheld the right of the State to ques- 
tion all the decisions made by the lower appellate Court except the decision with 
regard to the order of remand. The Full Bench approved the decision in Jainul 
Abideen Marakayar v. Habıbulla Sah:b?, holdıng that an order of remand might be 
impeached on the ground that ıt was illegal as the decision of the hrst Court was not 
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on a preliminary point, or on the ground that the decision of the preliminary point 
by the first appellate Court was erroneous. In considering the scope of an appeal 
against an order of remand Viswanatha Sastri, J, ın Kanakayya v. Lakshmayya? 
has stated thus * 


“A separate right of appeal is provided against such an order (order of remand). 
Not only 1s a right of appeal provided by Order 43, rule 1, clause (u) but an oblıga- 
tion 1s cast by section 105 (2), Civil Procedure Code, upon a person dissatisfied 
with an order of remand to appeal against ıt on pain of losing his right to object 
to the propriety or the correctness of the order or the findings on which ıt 1s based 
im the later stages of the litigation.” 


In Satyadhayan v Smt. Deorajin Dabı?, the Supreme Court has held at page 946 as 
follows — 


“A special provision was made as regards orders of remand and that was to the 
effect that if an appeal lay and still the appeal was not taken the correctness of 
the order of remand could not later be challenged m an appeal from the final 
decision.” 


The scope of an appeal against an order of remand as laid down by Jainul 
Abideen Marakayar v. Habıbulla Sahıb3, and approved by the Full Bench ın Secretary of 
State for India v Fagannadhan*, and as explamed in Kanakayya v. Lakshmayya, would 
include the right to object not only the propriety or the correctness of the order of 
remand but also the findmgs on which the order of remand 1s based. 


In this case the lower appellate Court reversed the findings of the trial Court 
and held that plamtiffs 1 and 2 were the wife and daughter of the mortgagor and 
-were entitled to redeem, that the defendants had not purchased the suit items, that 
they had not prescribed title by adverse possessicn and that the several items, which 
they contended did not belong to the plantiffs, belonged to the plaıntıffs. It was 
contended by Mr. P S. Ramachandran, learned Counsel for the appellants that the 
findings on which the order of remand 1s based would include the finding that the 
plaıntıffs are the heirs of the mortgz gor, the finding that the defendants did not 
purchase the mortgaged property, the finding that they have not prescribed title 
by adverse possession and the finding that the property belonged to the plaintiffs. 
It ıs no doubt true that if the findings regarding the purchase by the defendants of 
the mortgaged property and the defendants prescribing the title by adverse possession 
were found in favour of the appellants, 1t would have obviated the order of remand. 
But ıt cannot be said that the order of remand was basedon these findings. The 
lower appellate Court, as it reversed the findings of the trial Court and held that the 
plaintiffs were entitled to redeem the property, found ıt necessary to remand the suit 
for fresh disposal on an issue, which was not decided by the trial Court. The order 
of remand, 1s, therefore, based on the finding that the plaintiffs, who are the heirs of 
the mortgagor, are entitled to redeem. In the appeal the appellants can only ques- 
tion the correctness of the findings that the plaintiffs are the heirs and they are enti- 
tled to redeem. The correctness of the other findings cannot be challenged ın this 
Cıvıl Miscellaneous Appeal but can only be questioned ın a second appeal that may 
arise out of the decision of the appellate Courtagamst the judgment of the trial Court 
on remand. 


The question as to the correctness of the order of remand on the finding that the 
plaintiffs are entitled to redeem will have to be considered. 


The trial Court found that the first plaintiff is not the wife and the second 
plaintiff not the daughterof Maria Soosai. In coming to that conclusion, the trial 
Court relied on Exhibit B-2 an application alleged to have been made by the first 
plaintiff to the Government Tahsildar claiming evacuee allowance In Exhibit B-2, 





1. (1950) 2 MLJ 379, 382 4 (941)2MLJ47.ILR (1941) Mad. 850 
2. (960)3SCR.590 AIR.19608C.941. (EB). 
3. (1927) 27 L W. 483. 


1) : NATESA CHETTIAR v. MADRAS STATE ELECTRICITY- BOARD 69 
it is stated that the first plaintiff ıs the wife of Arokiam and that herself, her parents 
and daughter are in great difficulties and evacuee allowance might be granted to 
them The trial Court accepted Exhibit B-2 as clearly establishing that the first 
plaintiff was the wife of Arokiam The lower appellate Court declined to accept 
Exhibit B-2, as, in its opinion, ıt was not satisfactorily pıoved that PW. 4 filed 
Exhibit B-2 Exhibit B-2 was not put to P.W. gın her evidence and asked whether 
she affixed her thumb-impression to Exhibit B-2 According to the defendants, 
Maria Soosai married the first plaıtıff and after marriage she deserted her husband 
and was living with Arokiam, and that the second plaintiff was born to Arokiam and 
the first plaintiff By this plea ıt ıs clear that the defendants admitted that Mana 
Soosai married the first plaintiff The burden will be on the defendants to prove that 
there was a divorce and after the divorce the first plaintiff married Arokiam, There 
3s no evidence whatsoever to establish a divorce and a subsequent marriage with 
Arokiam. Even if the entire story of the defendaı ts 1s believed, ıt may suggest that 
the first plaıntıff was living with Arokiam As the second plaintiff was born durmg 
the contınuance of the marriage between Maria Soosai and the first plaıntıff her 
legitimacy cannot be questioned It ıs also pointed out that ın the witten statement 
also the defendants did not dispute the fact that plamtiff 1 1s the wife and plamtuiff 2 
is the daughter of Maria Soosaı. The finding that plaintiff 1 1s the wife and plaintiff 
2 ıs the daughter of Maria Soosai and that they are, therefore, entitled to redeem 
1s correct and ıs confirmed. 


The order of remand 1s confirmed and the trial Court will proceed to frame the 
issue, whether the mortgage debt was wiped out,as per the provisions of the Agricul- 
turısts Relef Act, or what or any amount ıs due to the defendants, and dispose of the 
matter according to law There will be no order as to costs ın this appeal 


Leave to appeal granted 
RM. e Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr. Justice M NATESAN. 


“ 


MG. Natesa Chettiar . Appellant” 
v. 
-The Madras State Electricity Board, by its Supermtending 
Engineer, Mettur Electricity System, Mettur Dam . Respondent 


Cıvıl Procedure Code (V of 1908), Order 29, rule 1—Superintending Engineer, Mettur Electri- 
city System, signing and verifying the plaint—Plaintiff Electricity Board, a body corporate 
coming into existence on 1st July, 1957—Superentending Engineer, uf a Principal Officer 
af the Corporation who could depose to the facts of the case. 


Practwe—Cause tatle—-The Madras State Electricity Board by the Superintending Engineer— 
Mettur Electricity System—Electricity Board, the plaintiff in substance and de facto— 
Use of the preposttion “ by ”-—Defect, purely one of form 


Contract for supply of electricatyp—Provision for payment of minimum sum, whether the electricity 
was consumed or not—Stipulation for the minimum guarantee, if a penalty clause or, 
predetermined damages for breach by the consumer— Mınımum rent to cover the actual and 
the right to use the current—Mimmum charge not an unreasonable levy. 


The plaint has been signed and verified by the Superintending Engineer, Mettur 
Electricity System The plaıntıff Board came mte existence on the Ist of July, 
1957, under the Electricity (Supply) Act LIV of 1948 Under section 12 of the Act 
the Board 1s a body corporate by name having perpetual succession anda common 
seal Under the administrative rules governing the Corporation, the admınıstra- 

e tion ofan electricity system ıs in charge of the Superintending Engineer and rule 
122 states that the Superintending Engmeers of the power systems are empowered. 
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to accept an agreement for low-tension supply of power. In the instant case the 
Superintending Engineer alone has signed the suit agreement on behalf of the 
plaintiff Board He is certainly a principal officer of the Corporation, and Order 
29, rule 1, Civil Procedure Code, does speak of the principal officer of the Corpora- 
tion, Ifthe Board could frame a regulation, ın the circumstances, the proceeding 
ofthe Board, dated 6th July, 1957, can be considered a regulation as contemplated 
under section 79. May be the regulation is transitory ın character, and con- 
templates detailed regulations ın future. It 1s not shown to be ultra wes of the 
Board The point that the Superintending Engineer was not competent to sign 
and verify the plaint, therefore, fails. 

The objection is to the frame of the cause title which runs, The Madras State 
Electricity Board by the Superintending Engineer, Mettur Electricity System. It has never 
been contended that the plaintiff was not the Board. Proceedings have gone on 
till now on the basis thatthe Electricity Board 1s the plaintiff not only in substance, 
but also de facto If the point had been taken at the earliest opportunity all that 
might have been necessary would be to delete part of the description ın the cause- 
title. Obviously as the Superintending Engmeer was signing and verifymg the 
plaint, this was brought to the forefront by the description ın the cause-title. 
Very likely the effect of using the preposition “by” which ın the context means 
through the instrumentality of was not considered. The cause-title read as if the 
plaintiff is the Superintending Engmeer, swing no doubt on behalf of the Board, 
while, in fact, what ıs meantıs thatthe Board ıs using, the Superintending 
Engineer signing and verifying the plamt on behalf ofthe Board. The intention 
being clear that ıt was the Board that has been suing, the defect is purely one of 
form and ıt cannot be made a ground for setting aside the decree and that in 
second appeal. 


Whether the consumer takes energy or not, by reason of the covenant, the Board 
has to keep the supply ready at the defendant’s end for being tapped by the defen- 
dant whenever he wanted. Elaborate machinery 1s found in the Act and Rules 
for fixing the tariff. Section 23 (4) of Act IX of 1910 provides for certain factors 
to be taken into consideration. But the question is whether the provision for the 
mimmum guarantee 1s just a stipulation by way of penalty or predetermined 
damages for breach on the part of the consumer or something else. The minumum 
fixed is only consideration for keeping the energy available to the consumer at his 
end; it is not a penalty for not consuming a stated quantity of energy. The meaning 
of the clause was that the minimum rent did not merely cover the actual but that 
the right to use the current. The customer had to pay for the right to use the 
current, although he did not in fact use it. 


Thus it ıs seen that there 1s a statutory basis also for the term in the agreement 
providing for a minimum annual charge. That apart, there 1s nothing illegal in 
the insertion of a term for payment of a mmimum charge in the agreement for 

- supply of energy, and it has not been made out that it 1s an unreasonable levy. 


Appeal against the decree of the Subordinate Judge of Salem in Appeal Suit 
No. 78 of 1962, preferred against the decree of the District Muusif of Dharmapuri 
in Original Suit No. 221 of 1960. 


N. R. Raghavachariar and Jayalaksımı Srıkumar, for Appellant. 

G. Ramanujam, for Respondent. 

The Court delivered the following 

Jupcment.—The defendant, a consumer of electricity under the Madras State 
Electricity Board, has filed this second appeal, challenging, inter aha, the claim for the 
recovery of the annual mınımum amount guaranteed under an agreement for supply 
ofelectricity. The agreement was entered into on 2nd February, 1954, by the electri- 
city department of the State of Madras and by and under the agreement the defen- 
dants had agreed to take supply of electric energy for a ten horse-power motor in 
this field bearing S. No. 726 ın Naduhalli village, Salem District. The agreement 
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provided that the defendant was liable to pay to the Government a minimum charge 
of rupees three hundred and fifty per annum for a period of ten years from 18th July, 
1954, thatis from the date on which the supply was available to the defendant at 
his end, whether electric energy was consumed or not. There was provision in the 
agreement for disconnecting supply after seven days notice for non-payment of 
bills within thirty days. The defendant failed to pay the current consumption 
charges for the month of June, 1957, and after due notice to the defendant, the 
supply was disconnected on gist August, 1957. The swt has been filed for recovery 
of arrears to the tune of Rs. 1,150-53 for the period 31st August, 1957, to 17th 
July, 1959. It may be stated that on ist July, 1957, the rights of the State Electricity 
Department vested in the Madras State Electricity Board, the plaintiff in the suit, 
and the suit has been instituted by the Board for the recovery of the arrears. 


Various defences were raised, but only two of them have been persisted in: 
(i) whether the plaint has been properly signed and verified on behalf of the plaintiff 
Board, and (iz) whether the provision for the payment of the sum of rupees three 
hundred and fifty, the minimum payable under the agreement by the defendant, 


whether he consumed electricity or not, was not a penalty clause and so unenforce- 
able. 


A further point was raised that whereas the agreement was for the supply for a ten 
horse-power motor, actually the supply was only for a five horse-power motor. There- 
fore, 1t was argued that the plaintiff had failed to act in terms of the agreement. 
This last plea 1s wholly devoid of substance. P.W. 2, the supervisor, has deposed 
that while the department was in a position to give supply for ten horse-power motor, 
the defendant himself represented that he had installed only a five horse-power 
motor and wanted electricity to be supplied accordingly, though the sanctioned 
capacity was ten horse-power. 

To take-up the first point; the plaint has been signed and verified by the Superin- 
tending Engineer, Mettur Electricity System. The plaintiff Board came into exis- 
tence on the Ist of July, 1957, under the Electricity (Supply) Act LIV of 1948. 
Under section 12 of the Act the Board is a body corporate by name having perpetual 
succession and a common seal. The relevant provision applicable in the matter 
of signing and verifying pleadings is Order 29, rule 1 of the Code of Civil Procedure, 
which provides that any pleading in suits by or against a Corporation may be signed 
and verified on behalfofthe Corporation by the secretary or by any director or other 
principal officer of the Corporation, who is able to depose to the facts of the case. 
‘The Courts below have elaborately examined the position and pointed out that the 
Superintending Engineer is a principal officer of the Corporation who could depose 
to the facts of the case. Under the admunistrative rules governing the Corporation 
the administration of an electricity system is m charge of the Supermtending 
Engineer and rule 122 states that the Superintending Engineers of the power 
systems are empowered to accept an agreement for low-tension supply of power. _ 
In the instant case the Superintending Engineer alone has signed that suit agree- 
ment on behalf of the plaintiff Board. Heis certamly a principal officer of the 
Corporation, and Order 29, rule 1, Civil Procedure Code, does speak of the 
principal officer of the Corporation. 

The Board further relied on its proceeding, dated 6th July, 1957, which runs 
thus: 


“ The Madras State Electricity Board hereby directs that the powers delegated 
- by the Government of Madras to the Chief Engineer (Electricity) and his subordi- 
nates prior to 1st July, 1957 be continued to be vested in them till the necessary 
regulations in this regard are framed by the Board under section 79 of the Electri- 
city (Supply) Act, 1948. 
On the strength of this proceeding, the Board rested upon G.O.Ms. No. 336, Law, 
dated roth August, 1956, whereby the Supermtending Engineers to Government 
are authorised to sign and verify plaints and written statements on behalf of the 
Government. Section 79.0f the Electricity (Supply) Act, provides for the Board 
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making regulations not ınconsıstent with the- Act, andtheRules made thereunder; 
to provide zafer alia in regard to the duties ofofficers and servants of the Board and 
their salaries, allowances and other conditions of service, and in regard to matters 
arising out of the Board’s functions under the Act for which ıt 1s necessary or expedi- 
ent to make regulations. Learned Counsel for the Board contends that the proceed- 
ing, dated 6th July, 1957, should be considered to be regulation, and when so consi- 
dered, the Superintending Engineer by the earlier Government Order gets authority 
to sign and verify plaints on behalfof the Board Learned Counsel for the appellant 
submits that the proceeding could not be deemed to be a regulation as ıt contemplates. 
the framing of regulations in future Now no procedure is prescribed under the 
Act and no formality provided as to how a regulatıon'ıs to be framed. The only 
proviso under section 79 requires that certam regulation could be made only with 
the previous approval of the State Government and certaın other regulations shall 
be made with the concurrence of the Central Electricity Authority constituted under 
the Act. It 1s not contended that the proceeding, ın question, comes under any of 
the regulations contemplated in the proviso. Section 13 of the Act may be referred 
to, ın this connection. It provides that all orders and decision of the Board shall be 
authenticated by the signature of the Chairman or any other member authorised 
by the Board in this behalf, and all other mstruments issued by the Board shall be 
authenticated by the signature of such member or officer of the Board as may m 
like manner be authorised ın this behalf If the Board could frame a regulation, 
I do not see why, in the circumstances, the proceeding of the Board, dated 6th July, 
1957, cannot be considered a regulation as contemplated under section 79 May be 
the regulation is transitory in character, and contemplates detailed regulations wi 
future. But there 1s nothing wrong ın having a regulation for the tıme being tenta- 
tively adopting pre-existing rules to avoid any hiatus It is not shown to be ulira 
vires of the Board The point that the Superintending Engmeer was not competent 
to sign and verify the plaint, therefore, fails. 


Another point was raised before me, and this for the first tıme ın second appeal. 
The objection 1s to the frame of the cause-title, which runs, The Madras State Electri- 
city Board by the Superintending Engineer, Mettur Electricity System Learned Counsel 
for the appellant submitted that the plaıntıffon the aforesaid descripticn 1s the 
Superintending Engineer of the System, and not the Board The argument runs; 
-admıttediy the Superintending Engineer has not been authorised to institute suts 
in his own name at the most, he can claim authority to sign and verify pleadings on 
-behalf of the Corporation but the suit has been mstituted by the Supermtending 
Engineer no doubt on behalf of the Corporation Ithas, therefore, to fail because he 
has no authority to stitute the suit by himself No ground inthis form has been taken 
even in the memorandum of grounds ofappeal to this Court Advantage 1s obviously 
sought to be taken of what may be considered to be msdescription It has never 
been contended that the plaintiff was not the Board Proceedings have gone on title 
now on the basis that the Electricity Board 1s the plaintiff not only in substance, but 
also defacto Ifthe point had been taken at the earliest opportunity all that might 
have been necessary would be to delete part of the description in the cause-title, 
Obviously as the Superintending Engineer was signing and verifying the plant, this 
was brought to the forefront by the descripticn ın the cause-title. Very likely the 
effect of using the preposition by which ın the context means through the instrumentality 
of was not considered It makes the cause-title read as if the plaintiff is the Superin- 
tending Engineer, suing no doubt on behalf of the Board, while, in fact, what 1s 
meant ıs that the Board 1s suing, the Supermtending Engineer signing and verifying 
the plaint on behalfof the Board The intention bemg clear that ıt was the Board 
that has been suing, the defect 1s purely one of form and ıt cannot be made a ground 
for setting aside the decree and that ın second appeal. ; 


To come to the substantial point the agreement provides that the consumer 
shall pay to the Government for electric energy supplied at the rates given in the 
schedule ın accordance with the terms of the agreement and that the mınımum 
rates specified should be paid irrespective of whether energy to that extent has been 
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consumed or not The monthly mmimum whether electricity 1s consumed or not, 
‘1s fixed at Rs 29-2-8 The argument of learned Counsel ıs that the agree- 
ment must be 1ead as a contract for supply of electric energy at specified rates 
and that the mınımum charge 1s a penalty for breach of the agreement to consume 
energy It1s, therefore, argued that the plamtiff can claim only compensation for 
br ach under section 73 of the Indian Contract Act, that section 7401 the Contract 
Act would apply and that the mmimum charge fixed ıs only the maximum compen- 
sation that the plaıntıff would be entitled to in law the plaintiff cannot claim any- 
thing more than reasonable compensation for the breach and he must establish the 
loss or damage consequential on the non-consumption of electricity by the defendant 
and claim only that amount. ` 


Reference was made to the decision of the Supreme Court ın Fatehchand v Bal- 
krıshnadass1, for the position that the measure of damages ın the case of breach of a 
stipulation by way of penalty 1s by section 74 of the Contract Act, reasonable com- 
pensation not exceeding the penalty stipulated for. It was submitted that in assess- 
ing the damages the Court can, subject to the lımıt of the penalty stipulated, award 
only such compensation as ıt deems reasonable having regard to all the circumstances 
of the case It ıs contended that the plaintiff has failed to prove specifically the 
loss suffered by ıt ın consequence of the breach of the contract committed by the 
defendant. Learned Counsel would contend that the plaıntıff has not made out 
that by the failure o. the defendant to consume energy, energy was left ın surplus. 
This argument, in my view, fails to take note of the true character of the relevant 
terms. The defendant would read the provision for minimum charge as the equi- 
valent of the price paid for the guaranteed consumption But, as pointed out by 
PW 3, the special guarantee is the minimum return anticrpated on the capital 
invested by the Board irrespective of whether the consumer consumed energy or 
not Whether the consumer takes energy or not, by reason of the covenant, the 
Board has to keep the supply ready at the defendant’s end for being tapped by the 
defendant whenever he wanted Itis seen from the record that the scheme of supply 
was extended solely for supplying energy to the defendant at a total cost of 
Rs 10,967 07, exclusive of establishment charges A reference to Mear’sLaw relating 
to Electrical Energy in India and Burma, Sıxth Edition, page 97, would show that the 
minimum charge has been customary and has long been ın force It 1s pomted out 
that it has a substantial foundation, namely, that every consumer’s intallation 
ın volves the licensee ın a certain amount of capital expenditure in plant and mains 
on which he 1s entitled to a reasonable return 


Elaborate machinery ıs found ın the Act and Rules for fixing the tariff Section 
23 (4) of Act IX of 1910 provides for certain factors to be taken into consideration. 
It cannot be, and it was not, contended that the term in the agreement itself ıs 
ultra vires of the Board The argument has been that the mınımum ıs the quantum 
of damages fixed ın the agreement for not taking the guaranteed consumption, 
that ıt ıs a penal provision and that ıt ıs a case merely of breach of contract entitling 
the Board to claim only reasonable compensation ın accordance with the provisions 
of sections 73 and 74 ofthe Contract Act The agreement, no doubt, 1s just a contrace 
and 1s binding between the parties like any other contract subject to the provisions 
of the Electricity Act of 1910, and the Electricity (Supply) Act of 1948 True also, 
1f there ıs breach by either party, there will be hability for damages. But the ques- 
tion 1s whether the provision for the minimum guarantee is just a stipulation by way 
of penalty or predetermined damages for breach on the part of the consumer or 
something else In my view the mmimum fixed ıs only consideration for keeping 
the energy available to the consumer at his end, ıt 1s not a penalty for not consuming 
a stated quantity of energy I would view it as a concession shown up to the 
‘amount fixed, energy at the specified rates could be consumed free, consumption 
beyond only has to be paid for In The Land Elec Supply Corporation v Priddis?, an 
installation was put ın on the terms that the consumer should have the right to 
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purchase the installation after five years, and during that period of five years the 
consumer should be lable to pay 2 mmimum rent, whether the current was 
facto used or not. The consumer had, until purchase, to pay quarterly to the 
supply company for the use of the installation 3/4 per Board of Trade Unit for 
_ every unit for electrical energy supplied to the premises and the mınımum payment 
in any year had to be 1s. for each eight candle power lamp or its equivalent 
installed. In giving judgment the learned Chief Justice observed: 
“ The minimum rent had no reference to the amount of current used, and it was 
“~ therefore clear that the mere fact that the defendant had not taken any current 
or a small current did not affect the case. 


Channell, J., concurring stated: 


“ The meaning of the clause was that the mmimum rent did not merely cover 
the actual but the nght to use the current. The customer had to pay for 
the right to use the current, although he did not in fact use it.” 

I respectfully adopt the approach of Channell, J , to the matter. Learned Counsel 
for the appellant contended that the case was one where the consumer had agreed 
to purchase the installation ultımately The feature of the agreement m that case 
does not, in my view, affect the ratio of the decision. 


In Mrs. Sala Bala Roy v. Chairman, Darjeeling Municipality, Mitter, J., said: 


“ A minimum charge is not really a charge which has for its basis the 
consumption of electric energy. It is really based on the principle that every 
consumer’s installation involved the licence ın a certain amount of capital 
expenditure in plant and mains on which he is to have a reasonable return. He 
gets a return when energy is actually consumed, in the shape of payments for the 
energy consumed. When no energy 1s consumed by the consumer or a very 
small amount 1s consumed ın a long period, he is allowed to charge minimum 
charges by his licence, but these minimum charges are really interest on his capital 
outlay ıncurred for the particular consumer.” 

The legality of mınımum charge is discussed in extenso in Watkins Mayor & 

Company v. Jullundar Electric Supply Company. The learned Judges observe: 

“ The whole scheme of the Act seems to show that the provision made in any 
contract for a minimum charge 1s really to provide for a fair return on the outlay 
of the licensee, and it 1s for this reason that the law allows a contract of this kind 
to be entered into... .. ......... i 


Learned Counsel for the appellant contends that the decision ın Watkins Mayor 
& Company v. Jullundar Electric Supply Gompany?, ıs based upon clause XI-A of the 
Schedule to the Electricity Act of 1910 and that this clause which was inserted in 
1922 has been omitted by Act XXXII of 1959. Therefore, it is argued that the 
decision cannot be of any help now. In my view the decision does not rest wholly 
‘on the now deleted clause XI-A of the Schedule. The provisions in the Schedule tc 
the Act, it 1s provided ın the Act are deemed to be incorporated with and to form 
part of every licence granted under Part Il of the Act (IX of 1910) save ın so far as 
they are added to varied or excepted by the licence. Clause XI-A of the Schedule 
ran thus ; 


“ A licensee may charge a consumer a mınimum charge for energy of such 
amount and determined ın such manner as may be specified by his licence, anc 
such minimum charge shall be payable notwithstandmg that no energy thas beer 
used by the consumer durıng the period for which such minimum charge 1s made.” 


It no doubt expressly authorised the levy of mınımum charge But to star 
with, there is no provision in the relevant Acts prohibiting or precluding the inser. 
tion ofa clause for payment of minimum charge ın any contract between a licenser 
or the Board and the consumer. Only the term has to bein conformity with the 
provisions of the Act and the Rules made thereunder. If a statutory basis for thi 
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term is required, section 22 of Act IX of 1910 itself provides it. Section 22 makes 
it obligatory on the licensee to supply energy to every person in the area applying, 
subject to the following proviso. 


“ Provided that no person shall be entitled to demand, to continue to receive 
from a licensee a supply of energy for any premises having a separate supply unless 
he has agreed with the licensee to pay him such mınımum annual sum as will 
give him a reasonable return on the capital expenditure, and will cover other 
standing charges mcurred by him ım order to meet the possible maximum demand 
for these premises, the sum payable to be determined ın case of difference or dis- 
pute by arbıtratıon.” 


The provisions contaimed in the Schedule to Act IX of 1910, are only deemed 
to be incorporated with and to form part of every licence granted under that part, 
gave in so far as they are expressly added to, varied or excepted by the licensee. 
When the section itself enables the licensee to levy a minimum charge, clause XI-A 
inserted in the Schedule is only a provision ex abundant: cantela, and its deletion 
cannot take away the right of the licensee to levy a minimum charge granted under 
the section. For the Board reliance 1s placed also on section 23 (3) of Act IX of 
1910, which provides that in the absence of an agreement to the contrary, a licensee 
may charge for energy supplied by him to any consumer :— 


(a) by the actual amount of energy so supplied for 
(6) by the electrical quantity contained in the supply, or 
(c) by such other method as may be approved by the State Government. 


Learned Counsel for the Board relies on clause (c) above set out and contends 
that in the present instance the agreement was entered mto by the State Government 
itself originally. It ıs pointed out that the approval of the State Government to 
the method of charging found in the agreement, the subject of consideration m this 
case ıs manifest. It is stated that the rıghts of the State Government have since 
devolved on the Board and that, therefore, there is sufficient authority to levy the 
minimum charge claimed This is an additional argument in support ot the claim 
on the particular facts of the case. 


Learned Counsel for the appellant argues that ın view of section 26 of the 
Electricity (Supply) Act (LIV of 1948), the Board cannot rely upon sections 22 and 
agofActIX ofıgıo. Section 26 of Act LIV of 1948 runs thus : 


“ Subject to the provisions of this Act, the Board shall in respect of the whole 
State, have all the powers and obligations ofa licensee under the Indian Electricity 
Act, 1910 (IX of r910), and this Act shall be deemed to be the licence of the Board 
for the purposes of that Act: 


Provided that nothing in sections 3 to 11, sub-section (2) and (3) of section 21 
and section 22, sub-section (2) of section 22-A and sections 23 and 27 of that Act 
or in clauses I to V, clause VII and clauses IX or XII of the Schedule to that 
Act relating to the duties and obligations ofa licensee shall apply to the Board.” 


While learned Counsel for the Board contends that only the provisions of the 
aforesaid sections relating to the duties and obligations of a licensee are made not 
applicable to the Board by the proviso, the appellant’s Counsel would contend that 
as every right in the case of statutory body may also be looked upon asa duty 
or obligation such rights also cannot be relied upon. There is a limitation of the 
right conferred when the right is specified in a statute. In my view, this is not the 
‘way of looking at the particular provision of section 26. At any rate a right confer- 
red on a licensee to levy a mınimum annual sum cannot be considered to be a duty 
or obligation of the licensee. In fact, under section 22 of the Act, the duty or obli- 
gation to pay mmimum annual sum 1s placed in the consumer. Now section 70 
of Act LIV of 1948 also provides by sub-section (2) that: 
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“ Save as otherwise provided ın this Act, the provisions of this Act, shall be ın 
23 
addition to, and not ın derogation of, the Indian Electricity Act, 1910 


Section 49 of Act LIV of 1948, has also bearıng on the subject now under consi- 
deration It runs 


“Subject to the provisions of this Act and of any regulations made ın this behalf 
the Board may supply electricity to any person not being a licensee upon such 
terms and conditions as the Board may from time to time fix having regard to 
the nature and geographical position of the supply and the purposes for which it 
1s required 


Provided thatın fixmg any such terms and conditions the Board shall not 
show undue preference to any person ” 


Thus it ıs seen that there ıs a statutory basis also for the term ın the agreement 


providing for a minimum annual charge That apart as discussed earher there 1s. 
nothing illegal ın the insertion of a term for payment of a mınımum charge in the 
agreement for supply of energy, and ıt has not been made out that ıt 1s an unreason- 
able levy. I have held that it 1s not a penalty clause 


In the circumstances, the second appeaj fails and 1s dismissed with costs 
Leave granted. 


VM.K —— Second Appeal dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr Justice M NATESAN. 


Kalyan: Ammal . Appellani* 


v, 


Ezbumalai Nattar and another . Respondents. 
Transfer of Property Act (IV of 1882), section 55, clause (2)—Breach of the covenant of 


~e 


title and quiet enjoyment by the deceased vendor (lıfe tenant)—Remainderman and her of 
the vendor filing surt for possession—Compromise and consent decree—Remainderman 
obtaining possession, but the vendee recewing only the value of improvements made by her— 
Vendee claiming damages for breach of covenant of title dnd quiet enjoyment—Earler 
settlement, tf precludes the clam for damages—Measure of damages—Purchaser 
compelled to gwe up possesston—Market value at the time of dispossession. 


The conveyance ın question by the deceased ın favour of the plaintiff contains 


. the usual covenant of title and quiet enjoyment. It is recited ın the sale deed 


that the property conveyed 1s the sale acquisition of the vendor and that the consı- 
deration of Rs. 2,500 settled having been received, the vendee (the plaıntıff) and 
her heirs may thenceforth hold and enjoy the property with absolute rıghts as 
under an out and out sale with rights of alienation by gift, sale or otherwise. 
It has turned out since, that she had no authority to grant a conveyance which 
would enure beyond her hfe The third defendant, as the remamderman filed 
a suit for possession of the suit property umpleading the plamtiff as the sole defen- 
dant ın the sut This suit ended ın a decree by consent It was provided by 
the decree that the third defendant should, before taking possession of the property 


. personally, and charged on the suit property, pay the plaıntıff certain sum of” 


money being the value of improvements made by the plamtiff Within few days 
of losing possession of the suit property, the plaintiff filed the (present) suit claim- 
ing damages for breach of covenant of title and quiet enjoyment against the defen- 
dantsın the suit as heirs and legal representatives of the vendor (the hfe tenant), 


> Has the earher settlement (compromise) precluded the plamtiff from agıtat- 
ing her claim in damages for breach of covenant of title and quet enjoyment?’ 
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Held that It ıs a coincidence that the remainderman is also a legal representa- 
tive of the lıfe tenant who had attempted to convey absoluteimterest in property. 
The present suit 1s laid agamst the third defendant not as a remaınderman who 
has taken possession of the suit property but as heir of the vendor (life tenant). 
‘The cause of action for the present suit is the dispossession There 1s nothing in 
the compromise even ımplıediy suggesting that the clam for damages for breach 
of covenants under the sale deed was also the subject of settlement. Thus the 
plaintiff had not specifically given up her rights to clam damagesin respect of 
her eventual dispossession 


Held also that, the vendor, certamly cannot escape from responsibility for the 
obligation she has guaranteed when ıt 1s ultimately found that her title was not as 
extensive as she purported it to be. She may be dead but her estate could be 
made to answer for the breach The covenant for quiet enjoyment ın its nature 
can survive the covenantor. It 1s not sumply a personal covenant of the vendor to 
come to an end with hfe with which the purported transfer came to an end. 
The covenant neither expressly nor ımplıdediy ıs limited ın its duration to the 
lifetime of the vendor. 


Itıs well settled that if the purchaser 1s compelled to give up possession by reason 
of the extmction of the settlor’s title, the normal measure of damages follows the 
general principles of law. If the purchaser is evicted the measure of damages 1s 
the market value of the land at the time of eviction The plamtiff who is enti- 
tled only to the value of the property can get only its real value, namely, the dımi- 
nished value of the property by reason of the subsisting encumbrance and not the 
value of the property free of encumbrances 


Appeal against the Decree of the Second Additional Sub-Court, Cuddalore, in 
A.S. No. 169 of 1960 preferred against the decree of the District Munsıf, Chidam- 
baram ın O S. No 3 of 1959. 


M. Srınıvasan for R. Gopalaswami Ayyangar, for Appellant. 
V. Krishnan, for Respondents 
The Court delivered the following 


Jupcment —The plaıntıff, the decision ın whose favour in the Court of first 
instance has been reversed on appeal raises an interesting question of law and I shall 
first set out the facts notin dispute The suit 1s one for recovery of damages on breach 
of covenant of title and quiet enjoyment in relation to a purchase of certain ummov- 
able property by the plamtiff from one Thayanayaki Ammal The property had 
originally belonged to a certam Kuppa Nattar, the maternal grandfather of the 
contesting respondent, the third defendant m the case This Kuppa Nattar had 
two daughters, the said Thayanayaki Ammal and Chmnakolanda1, mother of the 
third defendant On 6th May, 1927, he settled the property of his aforesaid daugh ers 
for their life, the present third defendant to take the property absolutely after their 
lifetime In 1930 Kuppa Nattar alleging dissatisfaction with his daughters’ treat- 
ment of himself and his wife, purported to revoke the settlement deed but later con- 
veyed the property ın favour of his daughter Thayanayakı for a consideration of 
Rs. 400. 'Thayanayakı in her turn sold the property to the plaintiff under the 
registered sale deed dated 2nd March, 1947 for a consideration of Rs. 2,500 Exhibit 
A-1 is the registration copy of the deed On Chinnakolandai’s death the present 
third defendant instituted the sut OS No 93 of 1951 on the file of the District 
Munsif’s Court, Chidambaram, impugning the validity of the revocation deed 
and the subsequent transfers and claiming possession of the property The present 
plaintiff was the first defendant ın that suit. It was decided therein that the revo- 
cation was mvalid and did not affect the third defendant’s vested rights under the 
settlement deed But ıt was held that the grd defendant could claim possession of 
the suit property only after the lifetime of Thayanayaki, the plamtiff’s vendor. 
The present plaintiff had then contended that certain improvement had been effected 
by her and this was evaluated at Rs. 800. Thayanayakı Ammal died on 4th May, 
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1957 and thereupon the present third defendant as the remainderman filed the suit 
O.S. No 158 of 1957 on the file of the Court of the District Munsif, Chidambaram, 

for possession of the suit property ımpleadıng the present plamtiff as the sole defen- 
dant ın the suit. This swt ended in a decree by consent on 19th June, 1958. It was 

provided by the decree thatthe third defendant should before taking possesrsion of 
the property personally, and charged on the suit property pay the present plaintiff a 
sum of Rs. 1,350 inclusive of the sum of Rs. 800 found as the value of improvements 
in O S. No. 930f 1951. Tıllpaymentof this amount the plaintiff could enjoy the suit 
properties but should vacate and deliver vacant possession on receipt of the said 
sum of Rs. 1,350. There isno dispute that the grd defendant dep sited the amount 

of Rs. 1,350 ın Court as provided for ın the compromise and that he took possession 
of the suit property from the plamtiff on 12th December, 1958 Within ten days 

of losing possession of the suit property on 22nd December, 1958, the plaintiff filed 

the suit out of which the presentsecond appeal arises clauming damages for breach of 
covenant of title and quiet enjoyment against the defendants ın the sut as heirs 

and legal representatives of Thayanayaki Ammal Besides the third defendant two 

other persons were impleaded, defendants 1 and 2 as person in possession of the pro- 

perty of Thayanayaki Ammal. Several defences were raised against the claim, 

inter alta, res judicata, estoppel and limitation and there was also a counter-claim. The 

property was subject to a mortgage dated 11th September, 1947 in favour of 
‘Thayanayaki Ammal herself for a sum of Rs. 1,000. The third defendant counter 

claimed for the amounts due under this mortgage with interest till 12th December, 

1958, paying the necessary Court-fee. The trial Court dismissed the surt as regards 

defendants 1 and 2 as they were not heirs of Thayanayaki Ammal and were not in 

possession of any of her assets. The third defendant claimed himself to be heir to the 
deceased. At the trial, 1t came out that the third defendant had a sister Valambal 
who also would be an heir. She was subsequently ımpleaded as a respondent (4th 

defendant) ın the appellate Court and she has remamed ex parte. The trial Court 

assessed the market value of the property which the plaintiff purchased and lost 
at Rs. 4,000 on the date the plaintiff lost possession As the plaintiff had received a 

sum of Rs. 1,350 as and for the value of improvements to the property, the trial Court 
passed a decree for damages m favour of the plaintiff for a sum of Rs 2,650 against 
the estate of Thayanayakı Ammal ın the hands of the third defendant. The trial 

Court rejected the counter-claım holding that no counter-clamm was tenable on the 

facts of the case pointing out that the personal remedy on the mortgage had become 

barred. On appeal by the third defendant, the learned Subordinate Judge has 

construed the earlier compromise decreein O S. No. 158 0f 1957 between the plaintiff 
and the third defendant, Exhibit A-2, asın full settlement of all claims of the plaintiff. 

In the circumstances, while finding agaist the pleas of res judicata estoppel by judg- 

ment and limitation reasserted by the third defendant, plamtiff was held estopped 

by conduct from claiming any damages, the plaıntıff having taken Rs. 1,350 under 
the settlement ın O.S. No. 158 of 1957. 


On the contentions of Counsel before me, three questions arise for consideration 
in the appeal (1) the question whether the earlier settlement in O S. No. 158 of 1957 
precluded the plaintiff from agitatmg her claim ın damages for breach of covenant 
of title and quiet enjoyment, (2) the contention that as the plaintiff lost her right to 
possession only by the death of her covenantor, the covenant of quite enjoyment also 
came to an end ; and (3) the question as to the quantum of damages which the 
plaintiff ıs entitled to, the property havıng been subject to an encumbrance at the 
time of the dispossession ın favour of the covenantor herself. I may at once state 
that there is no substance in the first contentien The smut OS. No 1580f 1957 was 
a suit by the present third defendant as the remainderman and notas representing the 
estate of the deceased. ‘True, ıt is recited in the memorandum of compromise that 
over and above the sum of Rs. 800 provided for as the value of the improvements in 
OS. No 93 of 1951, the plamtiff therem, the present third defendant, was to pay 
the present plaintiff, the defendant therein, a further sum of Rs. 330 ın respect of 
the claim over the suit property then put forward by her. The lower appellate Court 
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has placed considerable reliance for its construction of the compromise on a term 
therein that excepting the right to the sum of Rs. 1,350 the present plaıntıff shall not 
have any other over the suit property. There 1s absolutely nothing ın the compro- 
mise even impliedly suggestmg that the claim for damages for breach of covenants 
under the sale deed was also subject of the settlement. Certainly the claim for 
damages for breach of covenant and quiet enjoyment is not a claim over the 
property he subject of that suit. : 


On the death of the vendor, her title over the property had become extinguished” 
and equally all rights and mterests of the vendee over the property. The term in 
question, ın the compromise 1s only a specific re-affirmation of this position, the only 
possible claım relating to ımprovements having been settled. In fact, ıt is this term 
negativing all interests and rights over the property that gives the present plamtıff 
her cause of action to thew damages. It 1s a coincidence that the remainderman 
is also a legal representative of the hfe tenant who had attempted to convey absolute 
interest ın the property. The present suit is laid against the third defendant not as a 
remaınderman who has taken possession of the sut property but as heir of 
Thayanayakı Ammal who has inherited her other properties. The learned Subordı- 
nate Judge himself remarks that the plaintiff had not specifically given up her rights 
to claim damages ın respect of her eventual dispossession. It must be noted that the 
cause of action for the present suit is the dispossession and the dispossession was on 
12th December, 1958. Now if notwithstanding the compromise decree, the third 
defendant had not deposited the sum of Rs. 1,350 and not taken possession, the 
present plaintiff would have had no cause of action on the basis of the covenant of 
quiet enjoyment. It ıs the loss of the properties and all rights therein that has 
given her the cause of action to mamtaın the suit against the heir of her vendor. 
No doubt ıt would have been open to the third defendant ın his suit for possession 
to have settled this claim also, ın the particular circumstances, as he happened to 
be an heir of the deceased. But that has not been the subject of the compromise. 
Admıttediy, the claim for damages was not mooted ın those proceedings. Nor 
any case of representation to base an estoppel thereon has been made out. ‘There is 
no evidence of any representation by the present plaınitff that on payment of 
Rs.”1,350 she would make no clam against the estate of Thayanayaki Ammal for 
damages. 


Now to take up the second point, the conveyance in question by the deceased 
in favour of the plaıntıff contains the usual covenant of title and quet enjoyment. 
It is recited in the sale deed that the property conveyed is the sale acquisition of the 
vendor and that the consideration of Rs 2,500 settled having received, the vendee 
and her heirs may thenceforth hold and enjoy the property with absolute rights 
as under an out and out sale with rights of alienation by gift, sale or otherwise. 
The vendor gives an assurance against encumbrance and a covenant holding her- 
self responsible for losses that may be suffered by reason of any encumbrance over 
the property. It has turned out since, that she had no authority to grant a conve- 
yance which could enure beyond her life. By the conveyance she has guaranteed 
quiet enjoyment to the vendee and her heirs from generation to generation giving 
absolute rights purporting to convey as full owner. Certainly she cannot escape 
from responsibility for the obligation she has guaranteed when ıt 1s ultimately found 
that her title was not as extensive as she purported ıt to be. She may be dead but 
her estate could be made to answer for the breach. The covenant for quiet enjoy- 
ment in its nature can survive the covenantor, it 1s not a sımple personal covenant of 
the vendor to come to an end with life with which the purported transfer came to 
an end. The covenant neither expressly nor umphedly 1s lımıted ın its duration to the 
lifetime of the vendor and as observed in Gulabchand v Surayı Rao 1, “ıt would indeed 
be astartling result of the cident of the covenant if ıt was to be extinguished precisely 
at the moment when the necessity for the protection afforded by it arises”, 


The vendor ın that case who prior to the impugned alienation had been a ward 
under the Bombay Court of Ward Act, was not competent to dispose of property 
a a 
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beyond his lifetime without the previous sanction of the Collector By the sale 
deed in question there, he purported to convey absolute interest in two houses to the 
vendees. After the death of the vendor his son filed a suit and recovered possession 
of the houses on the ground that the sale was void beyond the lifetime of the vendor. 
The suit out of which the appeal ın question came up before ther Lordships of the 
Bombay High Court was filed against the son of the vendor as the legal representative 
of the vendor clarming damages for breach of the covenant of title and quiet enjoy- 
ment. The plamtiff relied upon the covenant for title and quet enjoyment arising 
by obligation of law under section 55, clause (2) of the Transfer of Property Act as 
well as by the express words ın the sale deed, asın the instant case. It1s in the cen- 
text of this claim that Shah, J , who delivered the judgment of the Bench made the 
observation above referred to. This case comes close enough to the instant case on 
hand. 

Illustrative of the ability on the covenant in such circumsances, reference may 
be made to Wilhams v. Burrell. There one George, devisee for life with leasing 
power, by an indenture of lease granted a demise to one Williams for 99 years if 
three persons therein named should so long live, the indenture assuring the demised 
premises for the term to the lessee, his executors, administrators and assigns. This 
lease having upon the death of the George been held to be void as against the 
remainderman by the judgment of the Court of law, on the ground that 1t was not 
made 1n due conformity with the leasing power, it was held that the clause in ques- 
tion operated as an express covenant for quiet enjoyment during the whole term 
granted by the lease and consequently the Williams or his assigns or executors etc. 
right to recover against the executors or George the value of the term, the costs of 
defending the action of ejectment brought by the remainderman, and also the sum 
recovered by him for mesne profits Tindal, CJ, stated: 


“,,....bothupon principle and authority, we think thisis an express coven- 
ant for quiet enjoyment, which extend to the terms purported to be granted and 
consequently that the defendants are liable thereon are executors of the covenan- 
tor.” 


I may also refer to Lock v Furze * The facts as set out in the headnote are, A 
‘was in a possession of premises under a lease from B, which would expire on the 
4th December, 1864 In February, 1860, A in consideration of a premium of £400 
obtamed from B, a further lease of the same premuses for 21 years and 21 days, to 
commence from the expiration of the former lease On the death of B in 1863, ıt was 
found that B was only tenant for life, with power to grant leases in possession and not 
ın reversion, and consequently that the lease so granted by him to A ın February 
1860 was void A thereupon obtained frem the reversioners a fresh lease for seven 
years at a considerable increase of rent and sued C (B's executor) upon the covenant 
for quiet enjoyment obtained ın the void lease. The plamtiff who got judgment 
was held entitled to recover besides the £ 400 p1emium which he had paid to B, the 
costs of preparing, the void lease, and the value of what he had lost by B’s breach of 
contract, substantially the difference between the value of the term professed to be 
granted to him by the lease of November, 1850 and that of his 7 years term which he 
ee from the reversioner. In the course of his judgment Channell, CJ., 
observed : 


“ The testator expressly bargained for that which he could not perform; and 
therefore I think the proper principle upon which the damages should be assessed 
1s, a full compensation to the plaintiff for that which he has lost, not lumited to the 
amount actually paid by him,” 


Looking at the matter from another angle in the present case the estate of the 
‘deceased has had the benefit of the baıgaın by which the deceased had assured quiet 
enjoyment absolutely and for ever to the vendee, and received consideration on such 
assurance. If by her death the positicn should be lost, I do not see why her estate 





e ai 1 Com. Bench Rep. H. 8 Vict.402 2. (1865-1866) Vol. 1, L.R. Com. Pleas 441, 
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which had gained under the covenant should not be made to compensate in damages 
for breach of the covenants. The 1epresentatives of the estate will be bound by the 
covenant of the deceased. There is nothing in the naturetor character of the cove- 
nant that would terminate it with the death of the covenantor vis-a-vis the 
<covenantor’s representatives and the covenantee b 


To take up the third question, damages, it is well settled that if the purchaser is 
compelled to give up possession by reason of the extincticn of the settlor’s ttle, 
the normal measure of damages follows the general principles of Jaw, the purchaser 
ds evicted the measure of damages is the market value of the land at the tıme of evic- 
tion as pointed ın Mayne and Mecgregor on Damages, 12th Edition, page 463: 


“ The market value of the land is to be taken at the tıme neither of contract nor 
ofconveyance but of eviction, and that therefore any increse in its value, whether 
due to ordinary market changes or to improvements made on the land by the pur- 
chaser will fall within the assessment figure”. 


in Williams on Vendor and Purchaser, 4th Edition, Volume II, the principle is thus 
stated at page 1089° 


“'The measure of damages for bieach of covenant for quiet enjoyment (which, 
as we have seen is not broken until some actual disturbance has taken place) is 
what the covenantez has lost in consequence of the breach of the covenant ; that 
is to say, ın case of an entire eviction, the value at the date of the breach of the 
property so taken away from him.” 


At page 10go ıt is stated : 


“ The actual value of the land as it existed at the date of the breach of covenant 
would include the value of any building or similar improvements which the pur- 
chaser has erected or made”. 


In the present case both the Courts below have concurrently assessed the market 
value of the property at Rs. 4,000. The plaintiff had already received a sum of 
Rs. 1,350 as the value of the improvements she had given up and normally she would 
be entitled to the balance, namely, a sum of Rs. 2,650 as damages. But the property 
on the date of dispossession was subject to an encumbrance in favour of the vendor 
herself. The 3rd defendant had put in a counter claim for Rs. 1,843-75 made up of 
the principal and interest due on the mortgage less a sum of Rs. 100 stated to have 
been paid for the mortgage. The personal remedy on the mortgage had become 
barred long ago but the mortgage was subsistmg. The trial Court while granting 
the decree for damages rejectcd the counterclaim ın :ts entirety as not maintamable 
either independently or as a set off, legal or equitable. The appellate Court while 
of the view that there could be a set off, has not gone into the claum as ıt was dismiss- 
ing the suit. The learned Subordinate Judge felt that, if necessary, the counter 
claim would have to beremanded for fresh disposal. I do not think that any remand 
as necessary in this case. The plaintiff is entitled only for the value of the property on 
the date of the dispossession and itis manifest that the monetary loss which the plam- 
tiff has sustained ıs the value of the equity ofredemption The mortgage was subsist- 
ing at the tıme of the dispossession. It must be borne in mind that if the mo: tgagor 
-was personally liable, if the property had been sold free of encumbrances on thedate of 
dıspossession, the mortgagor could have got only the market price less the amount 
-due on the mortgage. To the extent there was a subsistmg encumbrance on the 
property, the value of the property stood dımınıshed. The plaintiff could get only 
the diminished value. In the circumstoces, ıt ıs unnecessary to examine the ques- 
tion whether there can be a set-off legal or equitable or the counter clam is tenable. 
The plaıntıff who 1s entitled only to the value of the property can get only its real 
value namely the dımınıshed value of the property by reason of the subsisting 
encumbrance and not the value of the property free of encumbrances. il 


In this view before the case could be finally disposed of, ıt is necessary to ascertain 
the amount actually due on the mortgage as on 12th December, 1958, the date of 
11 
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dispossession A finding in that regard is therefore necessary and the learned. 
Subdrdinate Judge, Cuddalore, will submit a finding, on the question whether any 
amount and ıf so what amount was due and outstanding on the mortgage dated 
11th September, 1947 executed by the plaintiff in favour of the deceased Thayanayaki 
Ammal on 12th December, 1958 The parties may be permitted to adduce evidence 
on the question ‘Time for submission of findings eight weeks frem the receipt of 
récords Objections, if any, ten days 


* * * * # 


(On receıpt of the findings, the Court delivered the following Judgment) 


“The learned Subordmate Judge has submitted his finding that a sum of 
Rs. 1,743-75 was due on the mortgage of the property as on 12th December, 1958, 
the date of plaintiff’s dispossession It follows that the loss that the plaintiff has 
suffered by the dispossession 1s the value of the property less the amount due on the 
mortgage Guving credit for the other amounts already paid and deducting the 
value of the encumbrance, the plaıntıff will be entitled to, as damages, the sum of 
Rs 906-25. 


There will be a decree for the said amount from the estate of the deceased 
'Thayanayakı Ammal ın the hands of the third defendant with interest thereon at 
54 per cent. per annum, from the date of the plaint till date of realisation Having 
regard to the circumstances of the case, the plamtiff will be entitled to proportionate 
costs on the amount decreed, ın all the three Courts The second appeal 1s allowed 
accordingly No leave 


V. M. K. ——— Second Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. Justice P.S KAILASAM. 
S.K. Natesan Pillai . Appellant* 


v 
Rathnam Pillai and another Respondents. 


Limitation Act (IX of 1908), Articles 73, 74, 75, 80 and 132—Interpretation—Effect of 
promissory note and the varthamanam—Postponement of right to sue—Article 73 inappli- 
cable—No Article providing for a promissory note accompanied by writing postponing the 
right to sue—Article 80 becomes applicable— Becomes due’ under Article 132 and 
© becomes payable’ in Article 80—Same consideration applies to these expressions for 
purpose of limitation 


The promissory note was executed on grd September, 1947, in faour of the plam- 
tiff’s assignor for a sum of Rs 2,400 ‘The interest provided was at 12 per cent 
Along with the promissory note, a vaithamanam letter was executed on the same 
day The amountofRs 2,400 was to be paid in monthly instalments of Rs 300: 
each, the first instalment being payable on 2nd October, 1947. The vartha- 
manam letter also provided that ın case of default by the defendant of payment of 
any of the mstalments the entire principal and interest would become payable on 
the date of default According to the plaintiff, the defendants paid two ıntal- 
ments on 2nd October, 1947 and 2nd November, 1947 and defaulted to pay the 
instalment on 2nd December, 1947 According to him the endorsement of pay- 
ment of Rs 5 on and December, 1950, was within time According to the defen- 
dants, since they had paid no instalments, the period of lımıtatıcn started when 
the first mstalment was not paid on and October, 1947, and therefore the endorse- 
ment of payment of Rs 5 by the defendants‘on 2nd December, 1950, was barred. 
by tme The sut was filed in 1955. Is the suit barred by tıme ? 


G Pay 
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Held that, when a promissory note 1s executed along with a varthamanam letter 
which regulates payment, the assignee will be entitled to take advantage of the 
stipulations ın the varthamanam letter 


The effect ofıcadıng the promissory note and the varthamanam letter 
ın the instant case, ıs that the 11ght to sue ın postponed If the promissory 
note 1s payable on demand and not accompanied by any writmg postponing 
the right to sue the article applicable ıs Article 73. When the promissory 
note 1s accompanied, as in the present case, by wiiting postponing the 
right to sue, Article 73 ıs not applicable As there ıs no article providing 
for a promissory note accompanied by writing postponing the right to 
sue, Article 80 will have to be held applicable The period of limitation 
available under Article 80 1s three years from the date when the promissory note 
“becomes payable”, whereas under Article 75 the period ıs from the date 
when default ıs made, unless the payee waives the benefit of the provision , So far 
as Article 132 1s concerned, ıt ıs clear that the period of limitation starts frem the 
date originally fixed for payment of the princıpal and not from the date of default. 
The clause regarding forfeiture is provided for the benfit of the payee and an 
option given to him to enforce the security in default or to stand by the terms of 
the document without enforcing the default clause In the absence of very clear 
words the principle of law that no one is obliged to take advantage of forfeiture 
cannot be ignored, and the payee cannot be compelled to take advantage of the 
forfeiture clause so as to make limitation 1un agamst him For the purpose of hmi- 
tation the same consideration 1s applied to the words ‘becomes due” under Article 
192and the words “becomes payable” under Article 80 Though the wording ın 
Article 80 1s slightly different, the rule laid down regarding Article 132 1s equally 
applıcable to Article 8o The suit has therefore to be held within time. 


Appeal against the decree of the District Court of Tiruchirapalh in A S. No. 
507 of 1960 preferred against the decree of the Sub-Court of Tiruchirapalli ın O.S. 
No 48 of 1955 


S. K Ahmed Meeran, for Appellant 
A V Narayanaswami Ayyar, for Respondents. 
The Court delivered the following 


JUDGMENT —The question that arises in this second appeal 1s whether the suit 
filed by the plaintiffis barred by tıme The promissory note on which the suit 
was filed is Exhibit A-1, dated grd September, 1947, executed by the defendants ın 
favour of the Tiruchnapalh Merchants’ Chit and Investment Co , Ltd, for Rs 2,400. 
The promissory note was executed as a security for the amount received by the defen- 
dants ın chit auction held by thesaid company The defendants were the successful 
bidders ın one auction, and on receipt of the amount they executed a varthamanam. 
Exhibit A-2, along with the promissory note, Exhibit A-1, on the same date. 
According to the varthamanam, the sum of Rs 2,400 was to be paid ın eight monthly 
instalments of Rs 300 each, the first instalment being payable on 2nd October, 1946 
An endorsement of payment of Rs 5 towards principal and interest was made by 
both the defendants on end December, 1950, on the promissory note, Exhibit A-1. 
The promissory note was assigned on goth Aprl, 1951, by the. Tıruchırapallı 
Merchants’ Chit and Investment Co , Ltd , in favour of the plaintiff The present 
suit was filed on 1st December, 1953 According to the plaintiff, by the varthamanam 
the defendants agree] to pay the amount mentioned ın the promissory note 
ın Monthly instalments commencing from and October, 1947 and paid two ınstal- 
ments on end October, 1947 and end Novembei, 1947, and defaulted to pay the 
instalment due on 2nd December, 1947 As the varthamanam, Exhibit A-2, 
contaıned a clause that ın default of payment of any of the instalments due, the 
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entiresprincıpal and interest became payable on the date of default, the plaintiff 
contended thac the period of lımıtatıon started running form end December, 1947, 
and the endorsement of payment of Rs. 5 on 2nd December, 1950 was within time 

The defendants, though originally contended that all instalments hed been paid, 
subsequently denied that they paid the two instalments on 2nd October, 1947 
and ‘and November, 1947. According to them, the period of limitation started when 
the first instalment was not paid on 2nd October, 1947, and therefore the endorse- 
ment of payment of Rs. 5 by the defendants on 2nd December, 1950 was barred by 
time:- 


».bhe suit was originally filed in the Court of the Subordinate Judge, Tıruchıra- 
palli in 1955 The Sub-Ctourt decreed the suit. The 2nd defendant preferred an 
appeal and the District Court allowed the appeal so far as the and defendant was 
concerned and remanded the suit for trial regarding certain issues, The 2nd defen- 
dant preferred an appeal and the High C rurt allowed the appeal in part confirming 
the order of remand by the District Court only regarding the question of limitation, 
After remand the 2nd defendant filed an additional written statement contending 
that the suit was barred by limitation. No additional evidence was adduced after 
remand. The trial Court held that the suit was within time and decreed the suit. 
‘On appeal by the 2nd defendant the learned District Judge confirmed the decree 
and dismissed the appeal. The aggrieved and defendant has preferred this 
second a appeal. 


The promissory note Exhibit A-1 was executed on rd Sep tember, 1947 in favour 
of the plaintiffs assignor, Tiruchirapalli Merchants’ Chit and Invesiment Co., Ltd., 
for a sum of Rs. 2,400. The interest provided was at 12 per cent. Alcng with the 
promissory note Exhibit A-ı, the varthamanam letter Exhibit A-2 was executed 
on thesameday. Itisnow admitted that the promissory note and the varthamanam 
letter were executed ın order to secure repayment by the defendants of the auction 
chit, which was knocked ın their favour. The amount of Rs. 2,400 was to be paid 
in monthly instalments of Rs 300 each, the first instalment being payable oa and 
October, 1947. The varthamanam letter also provided that ın case of default by 
the defendant of payment of any of the instalments the entire principal and interest 
would become payable on the date of default. It was contended on behalf of the 
and defendant—appellant by Mr. Ahmed Meeran, learned Counsel, that the burden 
is on the plaintiff to plead and prove that the suit 1s withm time and that the plaıntiff 
has failed in establishing that the sultıs wıthın tıme. He contended that the 
plaintiff has to prove that there was no default of payment of the ınstalments on 
and October 1947, and 2nd November, 1947, and that the plamtıff apart from 
pleading has not substantiated his plea that there was payment of the monthly 
instalment on 2nd October, 1947 and 2nd November, 1957. He also submitted 
that an assignee of the promissory note cannot take advantage of the benefits under 
Exiubit A-2 the varthamanam letter, 


Both the Courts have now found that the promissory note, Exhibit A-1, and the 
varthamanam letter Exhibit A-2, were executed as part of the same transaction for 
securing payment of the amount, which was drawn by the defendants in the chit 
fund. The payment ıs therefore, according to the terms of Exhibit A-2, by monthly 
instalments with a stipulation that in theevent of default in payment of any of the 
instalments the entire amount became due. Mr. Ahmed Meeran relied on the deci. 
sions in Periakaruppa Chettt v. Mottaya Mudah4, Viraraghavalu Nadu v. Rajalinga® 
Maruthamuthu Naicker v. Kadır Badsha Rowther®, wherem it has been held that ar 
assignee of the promussory note could only have a reliefon the basis of the promissor 
note and that the assignee is not entitled to place humselfin the position of the payer 
of the promissory note and claim relief againstother persons also. It 1s true that the 
assigrice of the promissory note does not always get all the rights of the payee of the 
a a A m a m SY 
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promissory note The payee can proceed agamst not only the executant of the pro- 
mussory note but also the members of the jomt family which the executant represents 
but the assignee will not be in a position to do so. But the casescited do not lend 
any support to the proposition that when a promissory note 1s executed along with. 
a varthamanam letter which regulates payment, the assignee will not be bound by 
or take advantage of the stipulations ın the varthamanam letter. No authority for 
the proposition was cited, and therefore, this contention of the learned Counsel. 
for the appellant fails 


The main question that has to be determined 1s as to which article of the Limita~ 
tion Act 1s applicable to the facts of this case. The Articles to be considered in. 
this ecnrection are Articles 73, 74, 75, 8oand 132 Article 74 provides that the 
period of lnmutation for a promissory note or a bond payable by instalments shall be 
three years from the expiration of the first term of payment as to the part then payable, 
and for the other parts from the expiration of the respective terms of payment. 
Under section 75 the period of limitation on a promissory note or a bond payable 
by instalments, which provides that, if default be made ın payment of one or more 
instalments, the whole shall be due, ın three years from the date when the default is 
made, unless where the payee or obligee waives the benefit of the provision, in which. 
case the period to be computed ıs when fresh default is made, ın respect of which 
there 1s no such waiver. Article 73 provides a period of three yearsfrom the date of 
the promissory note, when the promissory note 1s payable on demand and not accom- 
panied by any writing restrainmg or postponmg the right to sue The effect of 
reading the promissory note, Exhibit A-1, and the varthamanam letter Exhibit A-2, 
is that the right to sue 1s postponed If the promissory note 1s payable on demand 
and not accompanied by any writing postponmg the right to sue the article applicable 
is Article 73. When the promissory note 1s accompanied, as in the present case, 
by writing postponing the right to sue, Article 73 is not applicable. It has to be 
considered whether Article 75 or Article 801s applicable Article 80 is a residuary 
article, and if Article 75 1s not applicable, Article 80 would be applicable. Mr. 
Ahmed Meeran attempted to bring the case under Article 75. Mr. Narayanaswami 
Asyar, learned Counsel for the respondent was equally anxious to steer clear of Article 
75. Itis the contention of Mr. Narayanaswami Iyer that Article 75, is applicable 
only to a promissory note, which itself provides for payment in instalments, and is 
not applicable to cases when the promissory note is accompanied by varthamanam. 
letter, which stipulates payment in instalments. Article 73 1s applicable to a promis- 
sory note not accompanied by any writmg postponing the right to sue, as no article 
is specially provied for It ıs the contention of the learned Counsel for the respon- 
dent that the residuary Article 2.e., Article 80, 1s applicable, whereas ıt was contended 
by Mr. Ahmed Meran that for attracting Article 75 ıt ıs not necessary that payment 
by instalments should be provided for in the promissory note itself. Though Article 
75, does not specifically provide that the payment by instalments should be provided. 
in the promussory note itself, reading Articles 73, 75 and 80 together I am inclined 
to accept the contention of Mr. Narayanaswami Ayar, learned Counsel for the 
respondent, that Article 80 1s alone applicable. When Article 73 is made applica- 
ble to promussory notes payable on demand not accompanied by any writing post- 
poning the right to sue, there is no article as such which provides for a promissory 
note accompanied by writing postponing the right to sue. On a reading of Article 73, 
it cannot be said that the article is applicable to promissory notes accompanied by 
writing postponing the-right to sue, as it mentions only the promissory notes payable 
by instalments In the cases cited by learned Counsel on both sides, Article 75 is 
made applicable only when the promissory note itself stipulates payment by instal- 
ments. As there1s no article providnig for a promissory note accompanied by writing 
postponing the right to sue, Article 80 will have to be held applicable. 


The period of limitation available under Article 80 1s three years from the date 
when the promissory note “‘ becomes payable ” whereas under Article 75 the period 
is from the date when default is made, unless the payee waives the benefit of the pro- 
vision. The wording sn Article 75 1s very specific, in that when a default ismade in. 


` 
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payment of an instalment in a promissory note, which provides that in case of default 
of one or more instalments the whole amount shall be due, tıme begins to run from 
the date when the default is made, and the burden 1s on the payee to plead and prove 
that he had waived the benefit of the provision whereas under Article 80 the period 
of limitation provided for ıs three years from the date when the promissory note 
“ becomes payable”? In this connection Article 132 may be referred to It 
provides a period of twelve years for enforcıng payment of money charged upon 
immovable property from the date when the money sued for “ becomes due.” The 
question as to the period of limitation m mortgage bonds providing for payment 
by instalments with a stipulation that ın default of payment of any of the instalments 
the entire amount becomes due has come for consideration in various decisions. 
A Bench of this Court m Narna v. Ammam Amma’, held that the suits for money due 
on hypothecation bonds, though containing stipulations for payment ın instalments 
are governed by Article 132 and not by Article 75 The Court agreemg with the 
view taken by Banerjee, J , ın Gayadın v. Fhumanlal*, held that the right to sue did 
not accrue on the date of the first default but only when the date provided for the 
-payment of the principal arrived. The Court posing the question “can ıt be said 
that the money sued for beccmes due when the first default was made if the mort- 
gagee wants only the principal and the original rate interest ?” answered as follows > 

“ If the claim ıs for the enhanced interest it can well be argued that that became 
due when the first default was committed. When the creditor chooses to exercise 
the option which limits his clam to ordinary interest ıt would be straining the 
language of Article 132, to hold that his right of action accrued when the bene- 
fit which he does not choose to avail himself of might have been enforced by him ” 

The Court also approved the principle of law that no one 1s obliged to take 

advantage of forfeiture and cited with approval the decisions in Ashilep v. Earl of 
Essex3, where ıt was held that the landlord should not be compelled to take advan- 
tage of the forfeiture clause, so as to make lımıtation run against him, if he does not 
choose to availhimself of ıt Referring to Lord Danman, C J.’s yudgment in Hemp v. 
Garland*, the Bench. held that the language of Article 75 of the Limitation Act was 
borrowed from the above judgment In the opinion of the Bench, whatever might 
be the view regarding the construction of Article 75, so far as Article 132 was con- 
cerned, ıt was clear that the period of limitation started from date onginally fixed 
for payment of the principal and not from the date of default. This decision 
was referred to with approval by the Privy Council ın Lasadin v Gulab Kunwar’, 
The Privy Council observed :— 

“ There can be no doubt that, as pointed out by Lord Blanesburgh a proviso 
of this nature is inserted in a mortgage deed, ‘ exclusively for the benefit of the 
mortgagee’ and that ıt purports to give them an option either to enforce their 
security at once or, if the security is ample, to stand by their investment 
for the full term of the mortgage. Ifon the default of the mortgagor—in other 
words, by the breach of his contract—mortgage money becomes immedi- 
ately due, it ıs clear that the mtention of the parties is defeated, and that 
what was agreed to by them as an option m the mortgages ıs, in effect, con- 
verted into an option in the mortgagor. For if the latter after the deed has 
been duly executed and registered, finds that he can make a better bargain 
elsewhere, he has only to break his contract by refusmg to pay the mterest, 
and eo instant. as Lord Blanesburgh says, he is entitled to redeem. If the 
principal money ıs * due’ and the stıpulated term has gone out of the contract, 
it follows, ın their Lordships’ opinion, that the mortgagor can claim to repay it, 
as was recognised by Wazır Hasan, J., in his judgment in the Chief Court. Their 
Lordships thmk that this is an impossible result. They are not prepared to hold 
that the mortgagor could ın this way take advantage of his own default; they do 
not think that upon such default he would have the right to redeem, and in their 
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opinion the mortgage money does not ‘ become due ’ withm the meaning of Article 
132 of the Limitation Act until both the mortgagor’s right to 1edeem and the mort- 
gagee’s right to enforce his security have accrued. This would, of course, also 
be the position ıf the mortgagee exercised the option reserved to hım.” 


The Privy Council was of the opinion that the mortgage money does not “become 
due ” within the meanmg of Article 132 of the Limitation Act, until both 
the mortgagor’s right to redeem and the mortgagee’s right to enforce his security 
have accrued Characterismg Article 75 as m very special terms the Privy Council 
observed that the tıme runs under the article not from the date when the money 
became due but from the date when the cause of action arose Mr. Narayanaswami 
Aiyar, learned Counsel for the 1espondent, submitted that the words “ becomes 
payable ” in Article 80 are akin to the words “ becomes due ” ın Article 132, and 
should be construed ın the same manner in which the words in Article 132 had been 
construed in Narna v. Ammam Amma}, and Lasadın v Gulab Kunwar?. In Jawaharlal v. 
Mathura Prasad3, a Full Bench of the Allahabad High Court had to consider the 
words “ becomes payable”? m Article 80 and “becomes due” ın Article 132. 
Sulaman, G J. referrmg to the decisions of the Privy Council ın Lasadin v. Gulab 
Kunwar?, and of the Full Bench of the Allahabad High Court in Mohamed Hussain v. 
Sanwal Das* observed. — na ke 


“ The Bench had to interpret Article 80 read with Article 116, Limitation Act, 
where the starting point of limitation is the date when “the bond becomes pay- 
able’ The words were not identical with the words ‘money becomes due’ 
occurring ın Article 132, but the Bench came to the conclusion that the same 
consideration applied.” 


Again the learned Judge in comparing Article 132, where the words are “when 
the money sued for becomes due,” with Article 80, where the words are “when the 
bond becomes payable ” observes that there ıs an obvious contrast with the words 
an column 3 of Article 75 where the starting point is “ when the default is made ” 
For the purposes of lımıtatıon the same consideration is apphed to the words 
“becomes due” under Article 132 and the words becomes payable under Article 80, 


In the absence of the special words used in Article 75 m Article 80, I do not see 
any impediment ın applymg the principle laid down ın Annamala: Chettiar v. Vela- 
yudha Nadar®, and Lasadın v. Gulab Kunwar? The clause regarding forfeiture 1s provided 
for the benefit of the payee and an option given to him to enforce the security m 
default or to stand by the terms of the document without enforcing the default clause. 
In the absence of very clear words the principle of law that no one 1s obliged to take 
advantage of forfeiture cannot be ignored, and the payee cannot be compelled to 
take advantage of the forfeiture clause so as to make limitation run against him. 
Though the wording ın Article 80, as pomted out 1s slightly different, the rule laid 
down regarding Article 132 is equally applicable to Article 80. 


In the result the suit is held to be within time and the judgments and decrees of 
the Courts below are confirmed and the second appeal ıs dismissed with costs, 
No leave. 


V M.K. Second Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
a Present —MR. Justice N. KRISHNASWAMY REDDY. 


Babu Rao .  Petitroner* 


Electricity Act (IX of 1910), sechon 20 (2) (b)—Rıght of inspection and testing electric wires, 
fittengs etc., in a private premises by the authorised officers or workmen of the Electricity 
Departmeni—When could be exercised—If such person could be deemed to be public 
servants while inspecting private installation. 


Penal Code (XLV of 1860), secizons 99, 323 and 332—Public servant of Electricity Depart- 
ment testing private installation without permission of the owner—If acting as public 
servant during such testing 


Under section 20 (2) (b) of the Indian Electricity Act before a hcensee or any 
other authorised person of the Electricity Department can enter any premises to 
which energy is to be supplied for testing the electric wires, fittings etc , he should. 
give not less than twenty-four hours’ notice by writmg to the occupier im that 
regard Strictly speaking the departmental workmen will not have a ııght to 
test the mam switch of a consumer without complying with the provisions of 
section 20 (2) (b) of the Electricity Act as the main switch belongs to the owner 
of the premises and not to the department. Hence while testing such a fittmg or 
apparatus like the main switch 1t cannot be said that the departmental workmen 
were discharging therr duties as public servants 

However, as section 99 of the Penal Code restricts the right of private defence 
as against public servants, though their act may not be strictly justifiable in law, 
only to cases where there ıs a reasonable apprehension of death or grievous hurt, 
a citizen will have no right to assault a public servant entermg his premises even. 
though the acts of such public servant may not be strictly justifiable in law. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Jucgment of the Court of the Fifth Presidency 
Magistrate, Egmore, Madras, dated 12th November, 1965 in G C.No 9425 of 1965. 
i G. Gopalswami, for Petitioner. 

The Assistant Publıc Prosecutor, for State 


The Court made the following 


Orver.—The petitioner was convicted under section 332, Indian Penal Code, 
and sentenced to pay a fine of Rs. 100, in default to undergo rigorous imprisonment 
sg ve months, by the Fifth Presidency Magistrate, Madras, m GC No 9425 
of 1965. 7 
The charge against the petitioner 1s that he voluntarily caused hurt to P.W. 1 
Kuppuswamy, a lmeman and Palani (P.W. 2), a helper in the Madras Electricity 
System at about 10 A.M. on Ist June, 1965, with a view to deter them from doing their 
duty, namely, ınspectıng the main switch in the petitioner’s house at No 5, Pullayar 
Koil Street, Triplicane, Madras. 

The facts of the prosecution case are briefly these. P.W. 5, J.S Victor, the 
Supervisor ın the Madras Electricity System, Mount Road, Madras, received at ele- 
phonic message on Ist June, 1965, from P W. 3 Annamalai Chettiar regarding failure 
of current ın his shop at about 9-40 Am Thereupon he sent for P.W. 1 Kuppuswamı,. 
a lineman, P.W. 2 Palam, a helper and P.W. 4 Ganapathy, a wireman to go to the 
premises ın a van and accordingly, they reached the petitione:’s house ın a van and 
informed hım that they had come for testing the main in his house as failme of 
current was reported ın the neighbouring premises, Nilgiris Coffee Works The peti- 
tioner allowed them to see the mam They checked the main As there was no 
defect in the main, P.Ws 2, 3 and 4 wanted to check the main switch. While 
they were checkmg the main switch, the petitioner asked them not to touchıt ; but 
P.Ws 2, 3 and 4 had told him that according to M.E S. procedure, they had the 
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right to test the mam switch and submit a report accordmgly While P.W. 1 was. 
telling the petitioner that he need not get angry and that he would explain to him m 
detail as to why they were testing the main switch, the petitioner brought a wooden 
ruler and hit on the left elbow of P.W 1 twice or thrice causing him swelling and 
bleeding The petitioner brought scissors and caused bleeding injury to P.W. 2 
Palam on his left thumb. Thereafter, P.W. 1 Kuppuswamy came out of the house 
and sent to P.W. 5 a telephonic message about the petitioner having assaulted them. 
P.W. 5 proceeded to the house of the petitioner and took P Ws 1 and 2 to the Zam 
Bazaar Police Station PW. 1 gave a complaint (Exhibit P-1) to the police 


P.W. 6, Dr G. Deivasigamani, the Casualty Medical Officer, Government 
Royapettah Hosptal, Madras, examıned Kuppuswamy (P.W. 1) and found on him 
(1) a contusion over the left forearm ; and (2) abrasion superficial over the left 
forearm ; and issued a certificate Exhibit P-2 in respect of the ınjuries sustamed by 
P.W. 1. The imguries were simple ın nature. P.W. 6 similarly exammed Palani 
(P.W. 2), the same day and found on hım an abrasion over left palm and issued the 
certificate Exhibit P-3. The injury was simple ın nature P Ws. 1, 2 and 4 are 
witnesses to the occurrence 


When questioned under section 342, Criminal Procedure Code, the petitioner 
stated that he did not assault P.W. 1 or P W. 2 and that he could not say for what 
purpose the witnesses had come to his house. He further added that P.Ws 1 and 2 
were pulling out a wire from a box containing private sub-meters. He asked them 
not to touch his property. They said they would touch ıt and would demand 
money for testing ıt Thereupon, he got upon the bench and closed one door of the 
box in which the meters were kept and immediately a man standing behind him hit 
him on his hip with spanner and he turned about and asked them whey they should 
beat him. They wanted to remove the sub-meteis He stopped them from doing 
ıt, One of them hit hım with a screw drive: on his neck When the petitioner 
raised alaram, P Ws. 1, 2 and 4 ran away. 


The petitioner exammed two witnesses on his side, Krishnamoorthy (D.W.1) 
and Sankaramoorthy (D.W 2). They, in substance, corroborated the story of the 
petitioner. But, however, they were unable to say as to how P Ws 1 and 2 sustained 
injuries on their person 


The learned Fifth Presidency Magistrate accepted the evidence of P.Ws. 1, 2and 4 
that P.Ws. 1 and 2 were assaulted by the petiticner and further found that P Ws. 1 
and 2 were assaulted while they were discharging their duties as public servants and, 
therefore, convicted the petitioner under section 332, Indian Penal Code. 


On facts, I do not find any infirmity ın the evidence of P.Ws. 1, 2 and 4. P.W.1 
gave complaint ummediately afte: the occurrence. P.Ws. 1 and 2 had injuries on them. 
The petitioner was unable to explain as to how P.Ws. 1 and 2 sustained injuries. 
Therefore, there cannot be any doubt that P Ws. 1 and 2 were assaulted by the peti- 
tioner as spoken to by them P.W 4 corroborated the evidence of P.Ws. 1 and 2. 


The main point that has been urged by the learned Counsel for the petitioner 1s 
that the conviction under section 332, Indian Penal Code, cannot be sustained for 
the reason that it'could not be said that while P.Ws. 1 and 2 were testing the mam 
switch, the property belonging to the petitioner, they were discharging their duties 
as public servants. He further contends that though PWs 1 and 2 may have a 
right to test the main, they will not have the right to test the main switch without 
the permission of the petitioner There seems to be susbstance in the point The 
learned Counsel depends upon section 20 (2) (b) of the Indian Electi1city Act which 
reads thus. 


“ A hcensee or any person authorised as aforesaid may also, ın pursuance of 
special order 1n this behalf made by a Magistrate of the First Class or in a Presidency 
Town, bya Presidency Magistrate and after giving not less than twenty-four hours” 
notice m writing to the occupier enter any premises to which energy ıs to be 
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supplied by him, for the purpose of examining and testing the electiic wires, fittings, 
works and apparatus for the use of energy, belongıng to the consumer ” 


There ıs no doubt that the mam switch sought to be tested by the witnesses 
belongs to the petitioner. Strictly speaking, the wıntnesses would not have a 
right to test the main switch without complymg with the provisios of section 20 (2) 
(6) of the Act Therefore, ıt cannot be said that while they were testing the main 
switch they were dischaiging their duties as public servants ‘The conviction 
under section 332, Indian Penal Code, cannot, therefore, be sustamed. 


But, however, the petitioner would not have had the night of private defence 
to assault P.Ws. 1 and 2 even when they were not strictly actıng under law while they 
“were testing the main switch belonging to the petitioner Section 99, Indian Penal 
‘Code, says that there 1s no right of private defence against an act which does not 
reasonably cause the appiehension of death or of grievous hurt, ifdone, ol attempt- 
ed to be done by a public servant acting in good faith under colour of his office, 
though that act may not be strictly justifiable by law 


It 1s, therefore, clear that though the act done by P Ws 1 and 2 were not 
justifiable ın law, yet, sınce ın this case, there was not even a suggestion to show that 
the petitioner apprehended giievous hurt or death from the public servant, the 
assault by the petitioner ın those circumstances cannot be justified Hewill, therefore, 
be liable under section 323, Indian Penal Code, for having caused simple hurt to 
P.Ws rand2 I, therefore, alter the conviction under section 332, Indian Penal 
‘Code, to one under section 323, Indian Penal Code The conviction and sentence 
under section 332, Indian Penal Code, are set aside. 


So far as the sentence under section 323, Indian Penal Code, 1s concerned, 
taking into consideration the circumstances of the case, I am inclined to release the 
petitioner under section 4 of the Probation of Offenders Act I, therefore, duect 
that the petitioner be released on his entering into a bond in a sum of Rs 100 with 
onesurety for a lıke amount, to keep peace and be of good behaviour for a period of six 
months, to the satisfaction ofthe Fifth Presidency Magistrate, Madıas, and to appear 
and receive sentence when called upon during such period. The fine amount, if 
paid, will be refunded to hım The petitioner shall not suffer disqualification attach- 
ang to this conviction as provided. under section 12 of the Probation of Offenders Act. 


The revision petition ıs partly allowed, with the modification mentioned 
above. 
R.M. — —— Petition partly alloweds 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction.) 
PRESENT —MR. Justice P. RAMAKRISHNAN. 


Kumbakonam Electric Supply Corporation, Ltd., Kumbakonam, 
represented by its Management, Oriental Buildings, 
Armenian Street, Madras Petitioner” 
v. 


"The Presıding Officer, Labour Court, Madras and another a» Respondents, 


Industrial Disputes Act (XIV of 1947), sections 18 (1), 18 (3) and 33-C (2)—Scope— 
Settlement under section 18 (1) to bind only the workers represented by the Union at the 
time of setilement—Woker leaving the employment one year previously—If could claim 
benefit of settlement under section 18 (1). 


There ıs a distinction between an agreement under section 18 (1) and an agiee- 
ment under section 18 (3) of the Industrial Disputes Act arrived at in the course 
of conciliation proceedings. A settlement under section 18 (1) would bind only 
the workers who were represented by the Union at the tıme when the settlement 
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was arrived at and not the workers who had ceased to be members of the Union 
at the tıme when the settlement was arrived at The second respondent herem 
had left the employment under the management nearly a year previously. 
A worker who has left the employment can no longer be a member of the Union of 
the workers ın that concern Section 33-C (2) read with section 18 (1) gives the 
right only to the parties to the settlement to take advantage of the settlement and 
clam the benefit which 1s capable of bemg computed m terms of money 


Petition under Article 226 of the Constitution of India, praying that in the cn- 
cumstances stated therem, and ın the affidavit filed therewith, the High Court will 
be pleased to issue a writ of certzoran: calling foi the 1ecords in Claim Petition No 147 
of 1965 on the file of the Labour Court, Madras, and quash theorder dated 24th 
August, 1965, and made therein. 


D. Meenakshısundaram, for Petitioner 
A N Somayajee for Aya. & Dola, for and Respondent 
The Court made the followmg 


ORDER —The second respondent in this writ petition, K Rayagoalan, made a 
claim under section 33-C (2) of the Industrial Disputes Act, before the Labour Court, 
Madras, for the award of Rs. 45, representing additional bonus of halfa month’s basic 
‘wages for the year 1960-61 and a further sum of Rs 122-50, bemg the proportionate 
bonus for seven months’ service which he had put under the management in 1963-64 
The management ın question 1s the Kumbakonam Electric Supply Corporation, 
Limited The Labour Court held both the claims to be established, and ordered 
payment of the amount of Rs. 167-50. The petitioner who 1s the management has 
filed this writ petition under Article 226 of the Constitution, for the issue of a writ of 
<erttorari quashing the above order of the Labour Court 


So far as the payment of Rs 45 1s concerned, though objection was taken for 
‘payment of the amount, in the affidavit of the writ petition, when the writ petition 
1s taken up today for hearıng, learned Counsel for the petitioner does not press 
Jus objection regarding the amount of Rs 45 


There remains for consideration only the award of the sum of Rs 122-50 repie- 
senting the proportionate bonus payable to the second respondent for the seven 
months of service which he performed under the management. The second respon - 
dent admittedly was employed as a typist under the management and he left service 
on 31st October, 1963 Long afterwards, on 20th October, 1964, the workers’ 
Union of this concern and the management entered into a settlement, one of 
‘whose clauses 1elated to the payment of bonus for 1963-64 ın the following terms . 


“ For the year 1963-64, the management agree to pay bonus equivalent to two 
months basic wages to all permanent monthly paid employees of the company, 
as drawn by them ın March, 1964, and who have been ın continuous service from 
rst April, 1963 to 31st March, 1964. Permanent monthly paid employees who 
entered the service during 1963-64 will be eligible only for pro rata bonus The 
said bonus will be paid on or before the 26th October, 1964.” 


The main contention urged by the petitioner before me is that the above settle- 
ment being one entered into under section 18 (1) of the Industrial Disputes Act, it 1s 
binding only on the parties to the settlement, and the petitioner, having left service 
long previously on 31st October, 1963, could no longer claim to be represented by the 
Union, at the tıme when the agreement was entered into on goth October, 1964, bet- 
ween the Union and the management That this is the correct legal position 1s made 
<lear by the decision of this High Court in Workersof B. 8 C. Co. v Commissioner of 
Labour, where a distinction has been drawn between an agreement under section 18 
(1), and an agreement under section 18 (3) of the Act arrived at in the course of con- 
<iliation proceedings. Stress was made on this distinction and ıt was held that a set- 
tlement ofthe present kind unde: section 18 (1) would bind only the workers who were 
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represented by the Union at the tıme when the settlement was arrived at and not the 

workers who had ceased to be members of the Union at the tıme when the settlement 
was arrived at. Obviously, the second respondent herein, Rajagopalan, had left 
the employment under the management nearly a year previously viz., on gist 
October, 1963. It was never his case that, after leay mg the service of the manage- 
ment, he was allowed to continue as a member of the workers’ Union. A worker 
who has left the employment under the management can no longer be a member of 
the Umon of the workers ın that concern That also ıs clear. In any event, it was 

never Rajagopalan’s case that on 2oth October, 1964, he continued to be a member of 
the Union, and therefore the agreement between the Union and the management 

would enure to his advantage. The Labour Court unfortunately has not at all 
adverted to this aspect of the law. It has assumed that clause 1 (b) of the Terms of 
Settlement above extracted provides for payment of bonus to all permanent monthly 
employees who were in seyv ice during 1963-64 according to the period of serv ice and 
that this agreement does not preclude ex-employces from getting the benefit. But 
the last mentioned observation clearly overlooks the provision of the law which res- 
tricts such benefit only to the parties to the settlement Section 33-C (2) read with 

section 18 (1) gives the right only to the parties to the settlement to take advantage 
of the settlement and claim the benefit which is capable of bemg computed ın terms of 
money Therefore I am of the opinion that the order of the Labour Court has to 

be quashed, so far as it directs the payment of Rs_ 122-50 to the second respondent. 
Its order is confirmed in respect of the payment of Rs 45 to the second respondent. 


The writ petition 1s allowed ın part as above There will be no order as to 
costs 


VMK —— Writ Petition partly allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice N. KRISHNASWAMY REDDY. 
Kulandaıvelu .  Pettoner* 


Penal Code (XLV of 1860), section 224—Offence under—Person under lawful custody 
of police officer—Crowd forcibly taking hım away from such custody—After release from 
crowd, not submitting to the custody—Whether commits offence under section 224— 
Intention to escape, whether materzal. 


Words and Phrases—“ Escape ”. 


Section 224, Penal Ccde, deals with two distinct offences committed independently 
ofeach other. The first part of the section requires the following ingredients, namely 
(1) the person to be apprehended must have been charged for an offence or con- 
victed of an offence, (2) such apprehension must be lawful; and (3) resistance or 
illegal obstruction offered must be intentional, whereas the mgredients of the 
second part under the section are (1) the detention must befor an offence ; 
(2) it must be lawful; and (3) escape or attempts to escape from such lawful cus- 
tody. So far as the first part of the section 1s concerned, it 1s very clear that unless 
itis proved that the resistance or illegal obstruction offered 1s mtentional the offence 
under that part ıs not made out. But it 1s very significant to note that in the 
second part of the section before the word “ escapes ” the word “ mtentionally” 
ıs not used. The word “ mtentionally ” 1s deliberately omitted ın the second part 
as the word “ escape ” by itself wall connote somethmg smister The word 
“ escape ” 1s defined ın the Shorter Oxford English Dictionary as “ to gam cne’s 
hberty by flight”. Running away implies a voluntary act on the part of the man 
whoruns Ifa persons forcibly taken away from the custody of another, ıt cannot 
be said that the person taken away has gained his liberty by runnıng away namely, 
flight and hencesuch person does not escape. A person voluntarily running away 
from the lawful-custody escapes from such custody. If the word “escape” u 
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understood in this sense, it is not necessary to read the word “ mtentionally ” 


with the word “ escapes ” in the second part of the section where the word 
* intentionally * is omitted. 


If it was intended to make the intention as the gist of the offence of escaping 
from the lawful custody, thesecond part cf section 224, Indian Penal Code, would 
have said so. The word “ escape ” connotes a voluntary act on the part of the 
-person who gains liberty by flight, namely, by running away and, therefore, the 
intention of the person at the tıme when that person leaves the custody is not 
material. Ifa person is taken away by force from lawful custody by other persons, 
the person taken away does not voluntarily escape from such custody ; but though 
a person is taken away by force for which he is not responsible, yet, when he is 
set free, he must submit to the custody as he continues to be in the lawful custody 
of the officer who had lawfully detamed him, even while he was taken away by 
force by others and after he 1s released. The gravamen of the charge in the 
second part of the offence is “ escape from the lawful custody.” Wherever the 
person is , after he has been lawfully detained, he is deemed to be under custody. 
The lawful custody of the person does not cease, the moment he ıs taken away, 
by force by someone else. It contmues wherever he goes by whatever means. 
The custody cannot be narrowed down to physical custody. It refers to legal 
«custody. A person who had been lawfully detained cannot gain his liberty by 
other means excepting by due course oflaw. It cannot be an excuse for a person 
in custody to say that he has been taken away by someone and that he has not 
escaped from the lawful custody at the tıme when he was taken, after he is set at 
liberty by the persons who had taken him away. 


Held, on facts, the petitioner, though he was forcibly taken away by a crowd, 
yet his having not submitted to the custody till he was re-arrested, has committed 
the offence under section 224, by escaping from the custody of the Sub-Inspector. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
“praying the High Court to revise the Order of the Court of Session, Tiruchirappalli 
Division at Tiruchirappalli, dated 7th November, 1966 and passed in C.A. No. 159 


of 1966 (S.C. No. 72 of 1966 on the file of the Third Assistant Sessions Judge, Tiru- 
<hirappallı ). 


Fyzee Mohammed, for Petitioner. 
The Assistant Public Prosecutor on behalf of the State. 


The Court made the following 


Orver.—The revision petitioner is accused 6 in Sessions Case No. 72 of 1966 
-on the file of the Third Assistant Sessicns Judge, Tiruchirappalli. He was originally 
charged along with several other accused under sections 147, 148, 224, 225, Indian 
Penal Code, etc., etc , and tried by the Third Assistant Sessions Judge. Accused 5 and 
7 and the petitioner alone were convicted and the rest were acquitted. The peti- 
tioner was convicted under sections 234 and 323, Indian Penal Code, and sentenced 
to undergo R I. for one year and three months respectively by the Assistant Sessions 
_Judge. On appeal, accused 5 and 7 were acquitted of all the charges and the peti- 
tioner was also acquitted under section 323, Indian Penal Code, but his conviction 
and sentence under section 224, Indian Penal Code, were confirmed. 


a 


The relevant facts for the purpose of appreciating the contentions raised by the 
Jearned Counsel for the petitioner are these: 


On the 20th of February, 1966 at about 8 pm, the Sub-Inspector of Police, 
Turaiyur, while he was on his rounds with a police party, arrested one culprit on 
suspicion and sent him to the Police Station under the escort ofa Constable. When 
the rest of the Police party was proceeding towards Palla Street ın Turaiyur., they 
noticed the petitioner coming in the opposite direction pushing a bicycle. He was 
stopped on suspicion and on search, ıt was found that he was mm possession of ID. 
-arrack ına bag. The Sub-Inspector of Police arrested the petitioner and was escort- 
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ing him to the Police Station with the help of a Head Constable and two other 
Constables. When they were proceeding with the petitioner, on the way 40 or 50 
villagers formed themselves mto an unlawful assembly with the object of 
rescuing the petitioner and pushed the Head Constable and the Constables who 
were escorting the petitioner, whereupon the petitioner made good his escape and 
joined the crowd The crowd began to attack the Head Constable and the 
Constables with deadly weapons. Scon thereafter, the petitioner who had earher 
escaped from the Police custody came up with a stick and assaulted the Head 
Constable on his shoulders, with the result that the Head Constable felldown The 
petitioner thereafter escaped. The petitioner was subsequently arrested by the 
Police on 5th March, 1966, nearly about a fortnight after his escape On these 
facts, the conviction of the petitioner under section 224, Indian Penal Code, was 
confirmed by the appellate Court. 


The learned Counsel for the petitioner was unable to challenge the finding of 
the appellate Court on merits But, however, he contended that on the facts of this 
case, the conviction of the petitioner cannot be sustained as the prosecution has not 
established that the petitioner mtentionally escaped from the lawful custody of the 
Police Officer, in as much as, he was forcibly rescued by the cıowd and taken away. 
In other words, he would contend that at the time of the alleged escape from the 
lawful custody of the Police Officer, the prosecution should show that the petitioner 
had the intention to escape and if he was taken by the crowd. by using force, even 
if he had not submitted to the custody of the Police Officer after he was released by 
the crowd, still he would be committing an offence under section 224, Indian Pena¥ 
Code as the gravamen of the offence 1s the intention of the person at the tume of escape 
from the lawful custody 


To appreciate this contention, it will be necessary to note carefully the language- 

of section 224, Indian Penal Code, which runs as follows -— 

‘*Whcever intentionally offers any resistance or illegal obstruetion to the lawfuF 
apprehension of himself for any offence with which he 1s charged or of which he 
has been convicted, or escape or attempts to escape from any custcdy m which he 
ıs lawfully detamed for any such offence, shall be punished with ımprısonment of 
either description for a term which may extend to two years, or with fine, or with 
both ” 


This section deals with two distinct offences committed independently of each other. 
The first branch of the section deals with intentionally offermg resistance or illegal 
obstruction to the lawful apprehension of himself for any offence and the second. 
branch deals with escaping or attempting to escape from any custody in which he is. 
lawfully detamed for any such offence. 


In this case, we are concerned with the second part of the offenee under this 
section, The first part of the section requires the following ingredients, namely (1) 
the person to be apprehended must have been charged for an offence or convicted of” 
an offence; (2) such apprehension must be lawful; and (3) resistance or illegal obstruc — 
tion offered must be mtentional, whereas the ingredients of the second part under the 
section are (1) the detention must be for an offence ; (2) ıt must be lawful, and (3) 
escape or attempt to escape from such lawful custody. So far as the first ‘part of 
the section 1s concerned, ıtıs very clear that unless ıt 1s proved that the resistence or 
illegal obstruction offered 1s intentional, the offence under that part 1s not made out.. 
But ıt is very significant to note that in the second part of the section, before the word 
“ escapes,” the word “ mtentionally ” 1s not used It becomes, therefore, necessary 
to consider, even in the absence of the word “ itentionally” ın the second part, 
whether ıt has to be read with the word “ escapes ” and that the escape must be- 
mtentional I am of the view that the word “intentionally” ıs deliberately omitted. 
ın the second part as the word “ escape ” by itself will connote something sınıster.. 
The word “escape ” ıs defined ın the Shorter Oxford English Dictionary as “to 
gain one’s liberty by fıght”. Running away implies a voluntary act on the part 
of the man who runs. Ifa person is forcibly taken away from the custody of another, 
it cannot be said that the person taken away has gamed his liberty by his running: 
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away, namely, flight and hence such person does not escape A person voluntarily 
running away from the lawful custody, escapes from such custody If the word 
“ escape ” 1s understood in this sense, it is not necessary to read the word “ınten— 
tionally ”, with the word “ escapes in the second part of the section where the word 
“ intentionally ” 1s omitted 


That the word “intentionally” is deliberately omitted in the second part 
will be clear from certain provisions in the Indian Penal Code where the word 
“ intentionall y” ıs repeatedly used ın each part of the offence ın the said provisions. 


Section 222 of the Indian Penal Code 1s as follows 


“ Whoever, being a public servant, legally bound as such public servant to 
apprehend or to keep ın confinement any person under sentence of a Court of 
Justice, for any offence or lawfully committed to custody, intentionally omits to 
apprehend such person, or zntentionally suffers such person to escape, or intentionally 
aids such person ım escaping or attempting to escape from such confinement, 
shall be punished as follows “e A, 


In this provision, the word “ mtentionally” 1s used ın every part of the three offences 
mentioned in the said section Sumularly, section 331, Indian Penal Code, uses 
the word “ intentionally ” repeatedly in three parts of the offences mentioned there-- 
in. 


Section 221, Indian Penal Code, is as follows — 


“ Whoever, bemg a public servant, legally bound as such public servant to: 
apprehend or to keep ın confinement any person charged with or hable to be 
apprehended for an offence ztentionally omits to apprehend such person, or 
intentionally suffers such person to escape, or intentionally aids such person ın escap- 
ing or attempting to escape from such confinement shall be punished as follows, 


s... weer eeeeeoene toes veneeesese 


It is, therefore, clear from these provisions that whenever the intention is made the 
gist of the offence, ıt is said so, clearly ın each part of the offence. If1t was intended 
to make the intention as the gist of the offence of escaping fiom the lawful custody, 
the second part of section 224, Indian Penal Code, would have said so As already 
pointed out by me, the word “ escape ” connotes a voluntary act on the part of the 
person who gains liberty by flight, namely, by running away and, therefole, the 
Intention of the person at the tıme when that person leaves the custody ıs not material. 
If a person is taken away by force from lawful custody by other persons, the person 
taken away does not voluntarily escape from such custody ; but though a person 1s 
taken away by force for which he 1s not responsible, yet, when he 1s set free, he must 
submit to the custody as he contınues to be ın the lawful custody of the officer who 
had lawfully detamed him, even while he was taken away by force by others and 
after he ıs released. The gravamen of the charge ın the second part of the offence 1s 
“ escape from the lawful custody. ” Wherever the person ıs, after he has been 
lawfully detained, he ıs deemed to he under custody ‘The lawful custody of the 
person does not cease, the moment he is taken away, by force by someone else It 
continues wherever he goes by whatever means The custody cannot be narrowed 
down to physical custody It refers to legal custody. A person who has been 
lawfully detained cannot gain his hberty by other means excepting by due course of 
law It cannot be an excuse for a person ın custody to say that he has been taken 
away by someone and that he has not escaped from the lawful custody at the tıme 
when he was taken, after he1s set at liberty by the persons who had taken him away. 


The learned Counsel for the petitioner rehet upon the following two decisions : 
Retta Koravan, In 161, and King Emperor v Lachhu Kumara? The latter decision was 
followed ın the former. In the former decision, Somasundaram, J., held in relation. 
to the facts of that case that “if the accused was forcibly sratched away from the 





t (1957) MLJ (Crl) 405 2. AIR, 1950 Orissa 62 
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custody it cannot be said he intentionally escaped from the custody.” There is no 
-discussion in that judgment about the language used ın section 224, Indian Penal 
Code, but I find that the observations made ın King Emperor v. Lachhu Kumara! were 
merely incorporated. There is no assistance in that decision as to what happens to 
the person forcibly taken away, after he 1s set at liberty—whether he should submit 
to the custody or not. In King Emperor v. Lachhu Kumara}, the discussion proceeded 
mainly on the facts of that case that the person who was prosecuted under section 
226, Indian Penal Code, was not proved to have been under lawful custody when he 
“was taken away and that was the mam reason for holding that the offence under 
section 224, Indian Penal Code, was not made out. It is true, an observation was 
made that if a person was forcibly snatched away from the custody, it could not be 
said that he intentionally escaped from the custody and the key word in section 224, 
Indian Penal Code, is “‘mtentionally.”” With great respect, I am unable to agree 
-with the last sentence in the observation that the key word ın section 224, Indian 
Penal Code, ıs “ intentionally ” for the reasons I have already given in the earlier 
-portion of this judgment. 


The following decisions held a different view from the decision mentioned above. 
In Queen Empress v. Muppan?, the following observations were made : 


“ The custody of a prisoner does not necessarily come to an end because the 
custodian absents himself for a few minutes. A man legally arrested for an 
offence must submit to be tried and dealt with according to law. If he gains 
his liberty before he 1s delivered by due course of law, he commuts the offence of 
‘escape.’ It has been long established that even when the escape is effected by 
the consent or the neglect of the person that kept the prisoner in custody, the latter 
is no less guilty, as neither such illegal consent nor neglect absolves the prisoner 
from the duty of submitting to the judgment of the law.” 


“With great respect, I agree with those observations and I am bound by them. 
Unfortunately, this decision was not brought, to,the notice of the Court m Retta 
Koravan, In re’. ‘This decisicn was later followed ın the Public Prosecutor vw. Rama- 
swam Kanan, again, the Division Ben-hof the Madras High Court in The Public 
Prosecutor v. Sennunalar Goundan®, followed the earlier decision 


In Attia v. Emperor®, the Madras decisions were followed The facts of that 
case are sımılar to the present case. The accused ın that case who was in lawful 
custody of the process-server was rescued by a number of his friends and he took 
advantage of this and disappeared. H> surrendered on the next day. It was held 
that the offence under section 224, Indian Penal Code, was committed. 


In the result, I am of the view that the petitioner, though he was forcibly taken 
away by a crowd, yet his having not submitted to the custody till he was re-arrested, 
namely, for about a fortnight, has commutted the offence under section 224, Indian 
Penal Code, by escaping from the custody of the Sub-Inspector who lawfully detained 
him for the offence. Even on the facts, I find that after the petitioner was rescued, 
he again came and used force on the officers and ran away. The convicticn under 

‘section 224, Indian Penal Code, 1s confirmed. 


So far as the sentence 1s concerned, it appears that the petitioner had been in jail 
for about three w°eks. The offence tcok place 24 years ago. Most of the accused 
who have been charged along with him were acquitted for one reason or other. 
‘Taking all thse circumstances into consideration, I reduce the sentence to the period 
already undergone by him. 


The revision petition is dismissed, with the above modification in the sentence. 


S.V J. ——— Petit'on dismissed ; 
sentence modified. 
NL TT TTC TO TSN ATTN SOTTO CC tesa 
1. ALR. 1950 Orissa 62. 271. 
2. LLR. Toa Taa 401. 5 (919) no 695. 
(1957) ML rl) 405 6 ALR. 1923 Rang 193. 
A re 18 MLJ. 540° LLR 31 Mad. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
* PRESENT :—MR, Justice N. KRISHNASWAMY REDDY. 


Mohamed Haneefa .. Petitioner* 
Ts 
Mariam Bi .. Respondent. * 


Criminal Procedure Code (V of 1898), section 488 (3) Provtso—Scope and applicabality— 

Personal law of Muslims permitting a husband having four wives at one time—If a 

' Muslim unfe could refuse to live with her husband and claim maintenance on the ground 
of her husband contracting a second marriage. 


The Proviso to section 488 (3) of the Code of Criminal Procedure governs the 
whole of section 488 and a wife who refuses to live with her husband on account 
of his contra. ting a second marriage, will be entitled to claim maintenance under 
sub-section (1) of section 488 and she need not prove refusal or neglect to maintain 
on the part of her husband. 


Kandaswami v. Nachammal, A.I.R, 1963 Mad. 263, referred to. 


It is no doubt true that the Muslım personal law permits a husband to have 
four wives at one time But the Criminal Procedure Code 1s a general law appli- 
cable to all cases giving speedy and summary relief to destitute wife and children, 
irrespective of their personal law. There 1s no warrant for restricting the scope 
of the second proviso to section 488 (3) of the Code as applicable to parties govern- 
ed by the law of monogamy. 


Abdulla Khan v. Chandni Bi, AT.R. 1956 Bhopal 71, differed from. 


Syed Ahmad v. N. P. Taj Begum, (1958) M.L J. (Cr.) 496; A.I.R, 1958 Mys. 
228, followed. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of the Sub-Divisional 
Magistrate, Gudalur, dated 4th November, 1966 and made in MC. No. 143 of 
1966. 

S. S. Marthandam, for Petitioner, 

S. M. Subramaniam, for Respondent. 

The Assistant Public Prosecutor, for State. 


The Court made the following 

Orver.—This revision petition is filed by the husband against the order of the 
Sub-Divisional Magistrate, Gudalur, in M.C. No. 143 of 1966 granting maintenance 
at the rate of Rs. 40 per month to his first wife, the respondent herein. ae 

The facts of the case are briefly these: The respondent, Mariam Bi, 1s the first 
wife of the petitioner, Mohammed Haneefa, having got married to the petitioner on 
22nd May, 1962. They were living as man and wife amicably for sometime. Later, 
the petitioner married another woman. Since then, the petitioner neglected and 
refused to maintain the respondent. The respondent filed a petition under section 
488, Criminal Procedure Code, before the Sub-Divisional Magistrate, Gudalur, 
claiming a monthly maintenance of Rs. 50. The Sub-Divisional Magistrate 
granted maintenance to the respondent at the rate of Rs. 40 per month mainly on 
the ground that under section 488 (3), Criminal Procedure Code, it would be just 
for the respondent to refuse to live with the petitioner as he had contracted marriage 
with another woman and that, therefore, she would be entitled to separate main- 
tenance. 

The learned Counsel for the revision petitioner raised two points, namely, (1 
that unless it is shown by the wife, notwithstanding the proviso to section 488 (3) 
Criminal Procedure Code, that he refused or neglected to maintain her,she will 
Sera 


“or. R.C No. 15760fsc66and oC, ) 
Cr. R.P, No. 1544 of 1966. - 22nd August, 1968. 
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not be entitled to maintenance; and (2) that section 488 (3), Crimmal Procedure 
Code, second proviso, namely, if a husband has contracted marriage with another 
wife or keeps a mistress ıt shall be consıddred to be just ground for his wife’s refusal 
to live with him, would not apply to the personal law of Muslıms, under which 
a husband can lawfully marry more than one wife and that this proviso cannot 
affect or supersede the personal law. 


So far as the first pomt is concerned, I am unable to agree with the learned 
Counsel for the petitioner. Sadasıvam, J., ın Kandaswamı v. Nachammal}, has 
discussed the entıre case law on this pomt and held that the proviso governs the whole 
of section 488, Criminal Procedure Code, and that, therefore, a wife who refuses 
to live with her husband on account of his remarriage, is not prevented from claımıng 
maintenance under sub-section (1) of section 488, Criminal Procedure Code. The 
second proviso to section 488 (3), Criminal Procedure Code, has been mtroduced 
by Act IX of 1949 making it a just ground for a wife to refuse to live with her husband 
if he contracts a second marrage. On this point, I respectfully agree with 
Sadasivam, J. 

Even in respect of the second pomt raised by the learned Counsel, I do not find 
any substance mit. Itis true that the proviso to section 488 (3), Criminal Procedure 
Code, was introduced by Act IX of 1949 subsequent to the Hindu Married Women’s 
Right'to Separate Residence and Maintenance Act coming into force, by virtue of 
which, the first wife is entitled to claim separate maintenance when her husband 
takes a second wife. So far as the Muslims are concerned, under their personal law, 
a husband can have four wives at one tıme. The contention of the learned Counsel 
is that the Hindu Law allows by a statute for the first wife to live separately and 
claim maintenance if the husband marries for the second time, but under the personal 
law of Muslims, it is not open for a wife to live separately on the ground of her 
husband having taken another wife and that, therefore, the proviso to section 488 (3),2 
Criminal Procedure Code, will not apply to the personal law of Mushms. ‘There is 
absolutely no basis for such a contention in respect of the proviso. It does not make, 
any difference between one party or the other. Nor ıs there any indication to show 
that it applies only to parties governed by the law of monogamy. On the other 
hand, the Criminal Procedure Code, is a general law giving a summary and speedy 
relief to destitute wife and children who are entitléd to be maintained by the husband. 
One cannot read into the proviso what is net found in it because some hardship or 
inconvenience ıs caused to a husband governed by the personal law. It is possible 
that the Legislature might have thought about all these aspects and deliberately 
introduced the proviso applying to all parties irrespective of the fact what their per- 
sonal law is. It is not as though that theaggrieved husband has no remedy. He 
can certainly file asuitto set aside the order of maintenance passed by the Crimi- 
nal Court if he could successfully make out that under the personal law the wife 
will not be entitled to get mamtenance on the ground that he had taken a second 
wife. The learned Counsel for the petitioner relied upon a decision in Abdulla 
Khan v. Chandni B:?. It has been held m that case that a Muslim woman will have 
no justification to refuse to live with her husband simply because he had ccntracted 
marriage with another wife on the ground that the personal law of Muslims is not 
affected by the amended proviso to section 488 (3), Criminal Procedure Code. 
With respect, I am unable to agree with this decision. Unfortunately, in that 
case, the Judicial Commissioner has assumed that a discrimination is made in the, 
proviso between the Hindus governed by the Hindu Married Women’s Right to 
Separate Residence and Maintenance Act and the Muslims governed by their 
personal law and justifies such discrimmation on the basis of reasonable classification 
based upon the outlook of persons belonging to the two communities. As already 
noted, there is nothing in that proviso to infer such a discrimination. 

In Syed Ahmad v. N. P. Taj Begum®, K.S. Hegde, J ., as he then was held that if 
the parties come within the mischief of section 488, Criminal Procedure Code, they 





1. AIR. 1963 Mad. 263. 3. (1958) M.L.J. (Gri.) 496 : ALR. 1958 
2. A.I.R. 1956 Bho. 71. Mys. 128, 
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shall be governed by 1ts provisions notwithstanding their personal law. I 1espectfully 
agree with the followıng observations made ım that decision- > u 


“ The Crimınal Procedure Code is a law of the land and not of any community. 
If there is a conflict between the law enacted by the Legislature and the personal 
law then the former prevails. The legislative will ıs supreme in this land unless 
controlled by the Constitution.” el S 


In the result, I find no substance in any of the two contentions raised by the 
learned Counsel. So far as the quantum of maintenance is concerned, I am of the 
view, taking into consideration the circumstances of the case, the status of the parties 
and the mcome of the revision petitioner, that the monthly maıntenance of Rs. 40 
awarded by the lower Court is excessive I, therefore, reduce the maintenance to 
Rs. 20 per month, which will take effect from the date of order by the lower Courte 


With the abovesaid modification, the revision petition is dismissed. 


R.M. —— Revision Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 
PRESENT :—MR. Justice N. KRISHNASWAMY REDDY. 
M. D. Sigamanı ae Petitioner* 
Da 
Vidyasagaran and others .. Respondents. 


Criminal ProcedurefCode (V of 1898), section 4 (1) (r) (2)—Pleader—Person acting in any 
proceeding with the permission of the Court—Addttional Public Prosecutor and Assistant 
Public Prosecutor appearing for accused in private cases—Difference—Permission of Court-— 
How granted. 

An Additional Public Prosecutor appointed for a specified period or specified’ 
cases does not cease to be an ‘ Advocate ’ and there is no prohibition for his appear- 
ing in any case for a party as an Advocate if the Government permits him to do 
so during his period of service as Additional Public Prosecutor. But the position 
ofan Assistant Public Prosecutor is different. He is a full time Government servant 
and during his period of service his practice as an ‘ Advocate’ is suspended. 
Hence he cannot appear for any person in any case as a practising Advocate. 
They cannot appear for an accused ın a private case even though they areauthoris- 
ed by the Collector or the Commussioner of Police . 


Cri, R. C. Nos. 1290 of 1965 and 1049 of 1966, referred to. 


But under clause (2) of section 4 (1) (7) of the Code of Crimmal Procedure 
‘Pleader’ ıs defined to include any person appointed with the permission of the 
Court to act in any particular proceeding. Hence evenan Assistant Public Prose- 
cutor can appear in any case 1f the Court before whom they seek permission to act 
in any specific proceedings, gives such permission A Court giving permission 
under the clause must apply its own mind to each individual case and give reasons 
therefor. The Court should not be persuaded to grant such permission merely 
because Assistant Public Prosecutors are generally authorised by Government to 
appear in private case. The Court should consider independently taking all 
circumstances of the case mto account, whether permission should be granted to 
an Assistant Public Prosecutor to appear for the defence-accused, in private com- 
plaints. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898 
praying the High Court to revise the order of the Court of the District Me gistrate 
(J), Coimbatore ın Crl M.P. Nos 705 of 1966, 271 of 1968 and 341 of 1968 in C C.No. 
145 of 1966 on hus file and dated 26th April, 1968. 

Petitioner in person. 

The Public Prosecutor, for State. 


Sn aes eee amm mm 


*Cr. R.C. No. 559 of 1668 and Cr. R, P. No. 549 of 1968, 23rd August, 1968. 


, 


, 


400 THE MADRAS LAW JOURNAL REPORTS. - [1969 


The Court made the following 


Orver.—This revision petition has been filed by the petitioner, M. D. Sigamani, 
against the order ofthe District Magistrate, Coimbatore, permitting the Additional 
Public Prosecutor, Coimbatore, Sri R. S. Gopal to appear for accused 13, and Assis- 
‘tant Public Piosecutor-I for the Jail Department accused and Assistant Public 
Prosecutor-II for the other police accused, in G. C. 145 of 1966 on his file. The 
accused in the said case appear to be officials. 


So far as the appearance of the Additional Public Prosecutor is concerned, I 
do not think that any permission is required for him to appear before the District 
Magistrate, if the Government permit him to do so during the period he serves as 
Additional Public Prosecutor for the State. An Additional Public Prosecutor by 
yartue of his position as a Public Prosecutor appointed by the Government for a 
specific period and for specific Courts does not cease to be an Advocate. There is no 
prohibition for an Advocate to appear for any partyin any case if he can satisfy the 


Court before which he appears that he ıs an Advocate as defined under the Advocates 
Act. 


So far as the Assistant Public Prosecutor-I and Assistant Public Prosecutor-11 
are concerned, the position 1s different. They are full-time Government servants. 
‘Dur ng the period they are under the employ of the Government, though they are 
qualified to be Advocates, they cease to be Advocates, namely, that their practice 
as advocates ıs suspended during that period. It has been pointed out by this 
‘Court in an earlier decision in Crl. R.C. Nos. 1290 of 1965 and 1049 of 1966 that 
the Assistant Public Prosecutors, who are full-time Government servants, cannot 
appear in any case for any person as practismg Advocate since their practice is 
suspended, and it has also been pointed out that they cannot appear on the 
ground that they are authorised by the Collector or the Commissioner of Police 
as the case may be, to appear for the accused in a private case. Itis clear from the 
definition of‘ Pleader ° in clause 2 ofsection 4 (1) (r) ofthe Criminal Procedure Code 
that a Pleader includes any person appointed with the permission of the Court to 
act in such proceeding. Therefore there cannot be a bar for the Assistant Public 
Prosecutors who came under the category of persons mentioned in clause (2) of 
section 4 (1) (r), Criminal Procedure Code for appearing in any case if the Court 
before whom they seek permission to act in any specific proceeding gives such permis- 
sion. In the same decision, it has been made clear that the Court giving permission 
under clause (2) of section 4 (1) (r), Criminal Procedure Code, must apply its mind 
‘in each individual case before permitting such persons to appear and also give reasons 
therefor. It appears that the decision in Crl.R.C. Nos. 1290 of 1965 and 1049 of 
1966 was brought to the notice of the District Magistrate, Coimbatore. In spite of 
this, I do not find anywhere from the records as to whether the District Magistrate 
has applied his mind in givmg permission to the Assistant Public Prosecutor-I and 
Assistant Public Prosecutor-II to appear for the defence. The Court shoud not be 
merely persuaded by the fact that the Assistant Public Prosecutors were authorised 
by the Government to appear in the case, but should consider independently taking 
into consideration the all-round circumstances of the particular case as to why such 
permission should be granted to the Assistant Public Prosecutors, who are full-time 
Government servants. The Court must also give reasons for giving such permission 


This matter is sent back to the District Magistrate, Coimbatore, to re-consiaer 
whether the Assistant Public Prosecutors-I and II should be permitted to appear for 
the defence. In doing so, as pointed out by me, he should not be influenced by the 
fact that the Collector or the Government had authorised the Assistant Public Prose- 
cutors to appear for theaccused. But he must come to his conclusion independently 
whether such permission shculd be granted, and if so, should give reasons therefor in 
‘writing. The District Magistrate will dispose of the matter according to the direc- 
tions given in this order. Orders passed accordingly. 


R.M. 





Order according! 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice K. VEERASWAMI. 
R. Sivagnanam and another .. o Pefioners* 
v 


Everest Boarding and Lodging by ıts Managing Partner 
R. Manoharan .. Respondent. 


Madras’ Buildings (Lease and Rent ) Control Act (XVIII of 1960), sections 4 and 30o—Build- 
ng—Meanıng of —Cost of site on which the building stands—Mult-storeyed building— 
Apportionment of site value—Certain floors exempt under section 30 of the Act—If could 


be taken into account ın apportioning the site value. 


It is a principle of interpretation in regard to jurisdiction of judicial and quasi- 
judicial forums that, if ın order to give relief, which 1s within its competence, iti 
necessary to touch upon and deal with a matter outside the purview of the forum: 
it would be quite lawful to deal with such a matter as an ancillary to the jurisdic- 
tion vested ın the forum in respect of the relief within its jurisdiction. If a partofa 
building is within the purview of the Madras Buildings (Lease and Rent) Control 
Act, 1960 and the rest of it is outside it and the Rent Controller ıs called upon to 
fix a fair rent for the portion within the purview of the Act, necessarily the entire 
building will have to be valued and the Rent Controller will have ancillary juris- 
diction to take into account the exempted portions also for the purpose of appor- 
tioning the site value. 


Petıtions under section 25 of Madras Act XVIII of 1960 praying the High Court 
to revise the order of the Court of Small Causes (Chief Judge), Madras dated rith 
August, 1965 and passed in H R.A. Nos. 171 of 1964 and 164 of 1964 respectively. 
(H R.C. No. 1847 of 1963 and H.R C. No. 1968 of 1963) respectively on the file 
of the Rent Controller (Additional), Madras. 


T.T. Vijayaraghavan, for Petitioners. 
R. Mathrubutham and T. S. Sundaresa Iyyar, for Respondent. 
The Court delivered the followıng 


JupcmENT.—These petitions by the tenants of the ground floor arise out of petie 
tions for fixation of fair rent. Two matters are argued: (1) regarding the enhanced 
market value fixed by the Court below for the site on which the building stands, and 
(2) regarding the distribution of the entire market value of site over the ground 
floor ignoring the first, second and third floors. The finding on the first question is 
factual and the learned Counsel for the petitioners himself realising this position did 
not and could not press it. But his contention on the second point is of substance, 
He says, quite justifiably, that the cost of the land on which the whole build:ng 
is situate should not be solely assigned to the ground floor in arriving at the fair 
market value for that floor. 


Section 4 of the Madras Buildings (Lease and Rent ) Control Act, 1960 provides 
for fixation of fair rent and the procedure to be followed for the purpose. Section 
4 (2) (a) (i1) of the Act is in point to the present case. The fair rent for any residen- 
tial building 1s to be at 6 per cent gross return per annum on the total cost of such 
buildmg. The market value of that portion of the site on which the residential 
building is constructed 1s component of the total cost of the building A buildıng 
for the purpose of the Act is defined as one let or to be let separately for residential 
or non-residential purposes. But this definition does not prevail if the context 
is repugnant, for the definition m the section opens with the words “ unless. the con- 
text otherwise requires ”. Itıs true having regard to this definition ofa building under 
section 30, the Act would be inapplicable to the first, second and third floors because 
they are used as lodgmg rooms. But the ground floor, itis not ın controversy 





* C.R.P. Nos. 635 and 636 of 1966. 2nd February, 1968. 


102 THE MADRAS LAW JOURNAL REPORTS, _ [1969 


is governed by the provisions of the Act. That means the Rent Controller will have 
jurisdiction and should exercise his power to fix the fair rent for the ground floor. 


Mr. Mathrubutham for the respondent argues that because the first, second and 
third floors are outside the purview of the Act, m the computation of fair rent it 
would not be competent for the Rent Controller to take into account the first, second 
and third floors and that the entire market value of the site on which the ground 
floor stands should be taken into account in fixing the cost of the building. Apart 
from the fact that the argument mvolves a gross mjustice, I am ınclıned to think that 
the Court is not driven to accept that construction. ,Itis a principle of mterpretation 
in regard to jurisdiction of judicial and quasi-judicial forums that, ıf in order to 
give relief, which 1s within 1ts competence it is necessary to touch upon and deal witha 
matter outside the purview of the forum it would be quite lawful to deal with such a 
matter as ancillary to the jurisdiction vested in the forum in respect of the relief 
within its jurisdiction. Further, the language ‘‘the market value of that portion of 
the site on which the residential building 1s constructed ” has to be construed in a 
luberal way and building ın that expression is the entire building, not merely that 
part of the building which 1s within the purview of the Act. Ifa part ofa building is 
‘within the purview of the Act and the rest of it is outside ıt, and the Rent Controller 
is called upon to fix a fair rent for the ground floor necessarily the entire building 
will have to be valued and for doing so, in my opmion, the Rent Controller will 
have jurisdiction. In order to fix the fair rent for the portion within the purview of 
the Act, he has necessarily to take the entire building which is an ancillary matter. 
A building is not to be cut up in the manner ın which the respondent wants to do 
so as to mflate the cost of the ground floor. Further there 1s nothing in the Act 
which requires in such circumstances, to assign the entire land cost to the ground 
floor alone. 

The petitions are allowed with costs, one set Counsel’s fee Rs. 25 in each. “The 
matters are remitted to the Rent Controller for revising the fair rent in the light of 
this judgment. 

R.M. ——— Petitions allowed. 

IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


PRESENT:—MR Justice K VEERASWAMI AND MR Justice T. RAMA- 
PRASADA Rao. , 
°S R Varadarejulu Naidu .  Appellani* 


U, 


The Papanasam Labour Union, Vikizmasirgapurzm, Ambz- 
semudrzm Taluk, and others ee Respondents. 


Limitation Act (IX of 1908), section 10—Surt against trustees—Speci fic purpose—In wnting 
—No express mention ın a formal ded, necessary—Vesting ın trustee—Means absolute 
control of trustee over property-—Trustee, legal owner for application of property—Un- 
registered trade umon—Secretary—Building fund—Collection of funas from labourers— 
Recerpis showing the purpose—Fur ds in the absolute control of Secretary No right m 
the subscribers to the return of funds—Suit for accounts and recovery—Falls within the 
section—No lamitation—Article 120— Not applicable. 

Trust—Collection of funds by Secretary of unregistered trade unon—Subseguent registration of 
the trade unon— No failure of the purpose—Subscribers suing in a representative capa- 
city along with the registered trade umon—Sutt sustainable —Practice 
The zppellent as Secretery and President of an unregistered Lzbom Union 

collected subscriptiors from Mull labourers between 1938 ard 1943 end issued 
printed receipts The respondents the Labour Union (subseguenily registered) 
and other leboureis surg ın a representative capacity filed the suit zgaırst the 
appellert for rendering of accounts 2rd recovering moneys On 2 criminal 
complaint preferred by a labourer on 19th July, 1943 the appellant was convicted 
of the offence of criminal breach of trust On 11th May, 1943 the complainant 
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çin the criminal case and oher labourers sent a notice to the appellant calling upon 
him to render accounts in respect of the collections, but the notice was retürned 
because the appellant refused to receive ıt. On Ist April, 1953, a lzwyer’s notice 
was sent to the appellant who replied denying hus liability The suit wes insti- 
tuted on 25th April, 1953. On the question of limitatior, 2 single judge of the 
High Court in the second appeal held that the suit was in time under Article 120 
ofthe Limitation Act The Appellant appealed to 2 Division Bench. 


Held, section 10 of the Limitatior Act governs 2 surt and there 1s no question of 
its being instituted out oftime Articler120 of the Act is not 2pplicable. 


Section 10 contemplates,a suit against 2 person in whom property is vested in 
trust for any specific purposes for the purpose of following ın his hands such 


property or for an eccount of such property. Such a suit shall not be barred by 
any length. of tıme 


So long as the purpose specifically appears in writing, that will satisfy the require- 
ments of section 10 It is not necessary that the purpose should only find an 
express mention in 2 formal document A further requisite of section 10 1s that 
the property should have become vested ın the trustee for any specific purpose. 
Vesting in the context means that the trustee has absolute control over the trust 
property, It may also imply thet the trustee as such is the legal owner of the 
property which he has to apply for purposes of the trust. i 


On facts: 


Both the .equisites of section 10 are satisfied ın this case. The receipts issued 
under the signature of the appellant for subscriptions collected by him from. the 
labourers themselves mentioned expressly the purpose, nzmely, they were to go 
into the building fand These receipts were issued contemporaneously with the 
collection of funds from the labourers ‘There is also no doubt from the record 
that the appellant had absolute control over the funds he had collected end they 
were at his disposal ‘They were vested ın him ın trust as 2 building fund and for 
other purposes recognised by the Trade Unions Act. The labourers, who contri- 
buted the funds, retained in themselves no right to get them back In that sense, 
there was also a transfer to,the defendant of the ownership of the funds but as 
a trustee. 


There was no failure of the purpose of trust because the uniegistered body ezme 
to an end with the application for registration by the union under the Trade 
Unions Act The registered union is but a successor of the unregistered union. 

, In any case, the labourers of the unregistered body are still sung ın 2 representa- 
tive capecity. Hence the suit 1s maintainable. 

Also held, 


Article 120 of the Limitation Act is not applicable to the facts of the case. 

Case-law discussed. 

Appeal under clause 15 of the Lette1s Patent 2gainst the decree of the Honoura- 
able Mr. Justice Anantanarayenan, dated 11th October, 1963 2nd passed in SA. 


No 850 of 1961 preferred against the decree of the District Court, Tirunelveli in 
AS. No 248 of 1960 (OS No. 362 of 1953, Sub-Court, Tirunelveli). 


K, K. Venugopal, for Appellant. = 
S V. Rama Iyengar ard T. N Appusami and T. N Sundaram, fo. Respordents. 
The Gourt delivered the following 


Jupement —This is an appeal by the defendant under the Lettes Patent 
against the judgment of Anantanarayanan, J, as he then was Agreeing with 
Gouıts below hım, he held that the surt was within tıme. The correctness of the 
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view is the only question for consideration. There were other points in contro- 
versy which were decided at the earlier stages, but none of them now survives. 


The appellant as President and Secretary of the Papenasam Labour Union, 
which was then unregistered, collected subscriptions ketween the middle of 1938 and 
April, 1943 from the labourers in the Papaanszm Mills znd issued printed 1ecerpts, 
some of which werz statedly for the buildingfund. The suzt out of which this 
appeal arises was for rendition of accounts and for recovery frem the zprellent of 
such amount as might be found due frem him to the.respondents. Respordents 2 to 
5, who are among the labourers of the Madurai Mulls at Ambzszmucrzm kefore 
16th October, 1943 figured as plaintiffs 2 to 5, for themselves znd es representing 
the other labourers, they having obtained leave under Order 1, rule 8, Civil 
Procedure Code. 


On 16th October, 1943 the Papanasam Labour Union, Vikremasingepurem, 
was registered under the Trade Unions Act, 1926 and was the Ist plaintiff in the suit. 
It was claimed that the defendant had collected from the Izbourers curirg the period 
so much as Rs. 52,000 and that this amount was paid end received by him only 2s 
a trustee of the labourers who had subscribed and beczme vested in him for the 
specific purpose of being expended and utilised for all or ery of the purpose contem- 
plated by the Trade Unions Act, 1926 The plaintiffs charged the defendant with 
breach of trust and misappropriation of the funds collected by him without expending 
the same for the benefit of the subscribing labourers. On a criminal complaint filed 
by one of the labourers on 19th July, 1943, the Sub-Divisional Megistiate, 
Shermadevi, convicted the defendant of the offence of criminal breach of trust ard 
sentenced him to 18 monthsi, rigorous imprisonment and a fine of Rs 1,000 on 16th 
June, 1944. The defendants appeal against the conviction to the Sessions Court and 
a revision to this Gourt failed by 6th April, 1945 On llth May, 1943 the ccmplzi- 
nant in the criminınal case, who was one of the labourers, and certain other İebourers 
of the unregistered Union sent a notice to the defendant calling upon him to rerder 
accounts, but this notice was returned because the defendent refused to receive it. 
The envelope of the registered notice, it was.said ,briefly bore the contents of the 
notice enclosed within. On Ist April, 1953, there wes zgan a registered rotice, 
but this time by a lawyer on behalf of thé-registered Union, the Ist plaintiff, to the 
defendant demanding hım to render accounts The deferdentin his reply dated 
8th April, 1953 denied his lability and stated that on Ist April, 1943, the unregistered 
labour union in 1ts General Body accepted the zmount of Rs, 18,345 as representirg 
the correct balance as on that date on zccounts zc mitted or furrıhec Ly the cefen- 
dant and that this resolution was ratified on 18th Decemter, 1949 Ey the Gereral 
Body of the Ist plaintiff. The suit was instituted on 25th April, 1953. The defen- 
dant resisted it on grounds contained in: his reply notice dated 8th April, 1953 and 
certain others including limitation. 


While affirming the preliminary decree for accounts, Anantenerzyenen, J., 
disagreed with the District Judge on appeal and was of opinion thet secticn 10 of 
the Indian Limitation Act did not apply but Article 120 did and that the suit insti- 
tuted within six years from 8th April, 1953, the date of the defendant’s reply rotice 
repudiating his liability to account, was in timé. He summed up his views in 
relation to section 10 of the Limitation Act thus: 


Eleme ...... (1) such funds expended with regard to their origin! ckjects 
in the hands of en cfiice-bearer of a defunct association estentizlly comprise a 
resulting or constructive trust the beneficiaries teing the ex-members who subs- 
cribed such funds; (11) they do not constitute an express trust, keczuse such trust 
must either be created by an instrument in writirg or by a provısıcn of Jew, or by 
transfer of ownership in the funds to the trustee; and (11) where there is ro such 
trust created in writing, and there is equally no transfer of the cwrership of the 
funds, section 10 of the Limitation Act will not apply to save the suit frcm the tar 
of limitation. 
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In applying article 120 of the Limitation Act to the facts and holding the suit to be 
in time, the learned Judge observed: 

“ Any other view would lead to the parzdoxical result that here 2 man 2cmits 
that he received subscription and retained them, erd that he is lzble to account 
for them (though the degree of the zccountirg might be restricted in this view) 
nevertheless time began to run under Article 120 egainst the beneficiaries, merely 
because upon eerlier ocezsions he identified znd declined to recerve 2 registered 
notice or showed the ?ssets at 2 perticular figure with refererce to seme 2pplicetion 
for registration forwarded under the Trade Uniors Act.” 

On that view he dismissed the second appeal and granted leave. 

Upon a careful consideration, we are of opinion that the conclusion of the learned 
Judge that the sut was within time is unassailable thovgh our reasons for that view 
are somewhat different from his We are inclined to think that this ıs a case of an 
express trust to which section 10 of the Limitation Act 2pphes 2nd not Article 120 
but ifthat Article were the proper one to apply, the suit would be barred by time, 

We shall first deal with Article 120 The application of this Article in the 
judgment ın second eppezlıs on the view that in the circumstances of the case there 
was no express trust but only 2 resulting trust, the beneficiaries berg the labourers 
who gave the subscriptions. If this is the correct view as to the character of the 
trust, and Article 120 ıs applicable, we are unable, with respect, to agree that in the 
circumstances of the case the suit was instituted in time That is a residuary Article 
which will govern asuit for which no period of lımitatıon is provided for elsewhere 
in therSchedule to the Limitation Act, 1908. The period of limitation prescribed 
by the Article is 6 years and the timefrom which the pericd begins to run is when the 
right to sue accrues. The time of eccrual of the right to sue may depend on the 
particular facts relatirg to the nature of the nght claimed, sought to be enforced or 
denied The genesis of such right mzy not necessarily be always identical or con- 
temporaneous with the time ofthe accrual of the right to sue in respect of it. To 
illustrate, in cases of co-ownership or joint ownership ın which possession by one is 
by law regarded as possession on behalf ofall joint or co-owners, the right of any of 
them to joint possession is not affected by non-participation in the joint zct for any 
length of time but 1s jeopardized only by a denial of or ouster from his right. It is 
only then this right to sue accrues ard time to enforce his right begins to run against 
him. Ifthe suitis to recover money lent under an agreement that it shall be pzyable 
on demand, the right to sue accrues when the loanis made. But on the other hand, 
if it 1s to recover morey deposited under zn 2greement that it shall be payable on 
demand including money of a customer ın the hands of his banker so payable, time 
for ıt begins to run when the demand ıs made, Ifa suit 1s against a factor for an 
account, right to sue for purposes of limitation accrues when the account is, during 
the continuance of the agency, demanded and refuséd or, where no such demand is 
made, when the 2gency terminates, just 2s in the case of a swt by a principal against 
his agent for movable property received by the latter and not accounted for. 
Maussammat Bolo v. Musammat Koklan}, related to 2 claim by a joint owner to recover 
her share ın joint movable properties The right to such 2 share accrued six years 
prior to the institution of the suit but the denial of that right was within the period. 
Differirg from the Court of the Judicial Gommussiorer, the suit was held by the 
Judiciel Gemmittee to be within time under Article 120 Sir Birod Mitter who 
spoke for the Board made the following classical observation zt page 627: 

“There can be no ‘ right to sue’ until there 1s an zccruzl of the right asserted 
in the suit 2nd its infrirgement or at least a clear and ureguivocel threat to infringe 
that right by the defendant against whem the suit 1s instituted * 

How the principle of this observation of the Board was applied. to the facts is seen 
from its following further observations: 

“ No doubt Mt. Koklan’s right to the property z1ose on the death of Tara 
Ghand but in the circumstances of this case their Lordships are of the opinion that 

CO TE ES TT İİİ DİL an | 
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there was no infringement of; or any clear and unequivocal threat to, her rıghts 
till the year 1922, when the suit, as stated above, was instituted. Mt. Koklan 
was living as a member of a joint family, consisting of herself, her infant grandson, 
and daughter-in-law, and they constituted Kanhzya Lal’s branch of the family 
of Sultan Singh The grant of powers-of-2ttorney by Mts. Sarani and Bolo to 
a manager to manzge the joint property and the method ın which the account 
books were kept, show the way in which the joint properties were managed. 
Such methods of manzgement are not uncommon zmongst Hindus. Their 
Lordships, therefore, hold that the suit is not barred by limitation ” 


It is clear that in that case the question when the right to sue accrued depended on 

the general principles of law relating to co-ownership, namely, short of ouster or 

denial, possession of one 1s possession on behalf of all co-owners. In our opinion, 

the ratio of Musammat Bolo v Mussamat Koklan}, 1s ınapplıceble to the czse before us 

which is not one of co-ownership Annamalary Muthu Karuppan®, is elso a case of 

a joint right of an assignee from one of the joint decree-holders to which the dictum 
“of Sır Binod Mitter was apphed with the following remark: 


“* Counsel for the appellants admitted that he was unable to specify any date at 
which the claim to an account here ın suit was denied by the appellants.” 


O.R.M.O.M S.P (Firm) v Nagappa Chettiar? appezrs to be somewhat rearer to 
this case and applied Article 120 from a point of view different from Mt. Bolo v. 
Mt. Koklan!, Gertain moneys contributed by the plaintiff end his brother 
Subramaniam in a certain proportion which constituted a trust, stood invested 
with the defendant. Ona certain date in 1920 the entu e moneys due from the defen- 
dant to the trust were transferred to the credit of Subrzmanizm's account with him 
and his overdraft account was 2djusted with the moneys so transferred The plain- 
tiff coming to know of this transaction ın 1929 sued the defendant in 1933 to recover 
the trust property It was contended before the Privy Council thet assuming that 
Article 120 applied, the cause of action arose either in 1920 when the trust money 
was withdrawn or ın 1924 when the banker’s agent told the plaintiff that the money 
had been withdrawn from the bank Factuzlly the plaintiff came to know only 
in 1929 that the money of the charities was set off against Subrzmaniam’s personal 
debt to the defendant upon this overdraft. The Board held that lımıtetion under 
Article 120 for the purposes of the suit began to run only from 1929 when the plaintiff 
came to have knowledge of the breach of trust Sir George Renkir who delivered 
the judgment ın that case, while noticing that the language of Article 120 makes no 
reference to the knowledge of the plaintiff in contrast with Articles 90, 91, 92, 95, 
96 and 114 and also the dictum of Sir Binod Mitter ır Mt Bolo v Mi. Koklan’, 
referred to Basavayya v Bapana Rao‘, and certain other decisions and observed 
that the decisions ın India, had established 2 rule of limitation under Article 120 
by which the plaintiff ın the cases to which the rule applied, could rot be debarred 
of his remedy unless with knowledge of Ins rights he had beenguilty ofdelay. 
Apparently the Board would have been prepared to hold in that decision that the 
starting point of limitation under Article 120 ın view of Mt Bolov Mt. Koklan — 
would be the date of the withdrawal of the money but for the fact that the decisions 
in India had established a rule of limitation based on knowledge from which the 
Board did not like to depart It seems to us that the relief in the present suit has 
been in effect founded on breach of trust committed by the defendant in respect 
of the moneys collected by him from the labourers. Though the relief sought for 
includes accounts, the suit is substantially to recover trust moneys. In our opinion, 
therefore, the right to sue under Article 120 accrues when the defendant ın this case 
committed breach of trust to the knowledge of the plaintiffs On this view, it is 
notthe denialof thedefendant to account on which the plaintiff’sright to sue accrued, 
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‘The earliest point of time plaintiffs 2 to 5 could be said to have knowledge of the 
defendant’s breach of trust was 11th May, 1943 when one of the labourers sent a 
registered notice calling upon the defendant to account and ın any case 19th July, 
1943 when a criminal complaint was preferred against the defendant for misappro- 
priation of the trust funds If Article 120 ıs the proper article to apply in this case, 


we are clearly of opinion that the suit instituted in April, 1953 would be for out of 
time. 


But as we said, we think the suit is governed by section 10 of the Limitation Act. 
“That section contemplates a suit against a person in whom property is vested in 
trust for any specific purposes for the purpose of followirg ın his hands such property 
or for an account of such property. Such a suit shall not be barred by any length 
of time. The specific purpose as pointed out by Lord Thankerton in Annammalat v. 
Muthukaruppan+, must be: 
“a purpose that ıs either actually and specifically cefined in the terms of the 
will or the settlement itself, or a purpose which, from the specified terms, can be 
certainly affirmed ” 


So long as the purpose specifically appears in writing, that will satisfy the require- 
ment of section 10. It1s not necessary that the purpose should only find an express 
mention ın a formal document A further requiste of section 10 1s that the property 
should have become vested ın the trustee for ery specific purpose. Vestirg in the 
context means that the trustee has absolute control over the trust property. It may 
also imply that the trustee as such 1s the legal owner of the property which he has 
to apply for purposes of the trust. We are of opinion that both the requisites of 
section 10 are satisfied in this case The receipts issued under the signature of the 
-defendant for subscriptions collected by him from the labourers themselves mentiored 
expressly the purpose, namely, they were to go into the building fund. These 
receipts were issued contemporaneously with the collection of funds frem the 
labourers. There is also no doubt from the record that the defendant had absolute 
-control over the funds he had collected and they were at his disposal. They were 
vested in him in trust as a building fund and for other purposes recognised by the 
Trade Unions Act The Jabourers, who contributed the funds, retained in them- 
selves no right to get them back. In that sense, there was also a transfer to the 
defendant of the ownership of the furds but as a trustee It has been suggested for 
the appellant that the plaintiffs have not specifically pleaded that there was an express 
trust based on the recerpts issued by the defendent But we find that paregraph 6 
of the plaint has clearly taken the plez, and some of the receipts issued by the defen- 
dant are on record Further the questior whether there is an express trust for a 
specific purpose within the meaning of section 10 has been considered by the Gourts 
below and in the second appeal, We are also unable to accept the view that there 
was failure of the purpose of the trust because the unregistered body came to an end 
with the application for registration by the Union under the Trade Unions Act. 
“The registered Union ıs but a successor of the unregistered Union In any case, 
the labourers of the unregistered body are still there and as we mentioned earlier, 
‘plaintiffs 2 to 5 have sued in a representative capacity. The prayer in the plaint is 
for a decree in favour of the plaintiffs. In our opinion, therefore, Lakshmanan v. 
Ramaswamy?, has no application to the facts of this case. Section 10 of the Limitation 
Act governs the suit and there is no question ofits being instituted out of time. 


The appeal fails and is dismissed with costs 


- VS Appeal dismissed. 
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IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
Ordinary Original Civil Jurisdiction.) 
PRESENT :—MR Justice K S. Ramamurti 


M. V. Savithri Ammal .. Plamtiff* 
U. 


The Secretary, Revenue Department, Goverrmert of Madras, 
İs Fort St. George, Madras 9. .. Defendant. 


Will—Construction—Principles—Will providing for a gift to one person and on its farlure 
Sor a gift over to another—Prior gift farling but not in the manner contemplated by testator 
— Gift over if can still take effect 


Succession Act (XX XIX of 1925), secticns 129 and 130—Relatire sccpe and applicability 
In interpreting a will the Court hes to escertair the intentions of the testator 
as declared by him end 2ppz2rent in the words of his will The testator has con- 
veyed the expression of his wishes in the words employed by him in the document 
and all the parts of the will should be construed and read together with reference 
to each other, while effectuatirg theintentions of the testator As so often said, 
on 2 question of true interpretation of a will, decisions on the construction of other 
wills are useful only for the limited purpose, ın so far 2s they lay down the principles 
of law which have to be observed in the construction of wills. Courts should not 
form any preconceived notions about the intentions of the testator, based upon 
some decision zpparently contzining sımiler lar guzge erd then enquire, how far 

the will in question resembles the will or wills referred to ın judicial decisions. 


By his will a testator bequeathed his properties to his wife for life and there- 
after to his daughter K for hfe without power of 2lienztion After the lifetime 
of K the properties were to be 2bsolutely enjoyed by the children of K In the 
event of K dying issueless o1 leaving no adoption the properties were to be handed. 
over to the Goverrment of Madras for medical relief to suffering humanity. 
K died even before her merrizge and S survived her. On the question whether 
the Government was entitled to claim the properties 


Held, the intention of the testator was that the gift in favour of the Government 
should take effect only if the wife died first, the daughter survived and died with- 
outissue thereafter. It was not and could not have been the intention of the testator 
that even if his wife survived the dzughter (thereby ruling out any question of 
there being any children of hers) the Goverr.ment should take the properties even 
in that contingency. Hence the residuzry estate lapsed in favour of $ and under 
section 14 of the Hindu Succession Act she became the full and absolute owrer of 
the properties. 


[Gase law, both Erglish and Indian, and the relative scope and zpplicability 
of sections 129 and 130 of the Succession Act (XX XIX of 1925) discussed ir the 
judgment]. 

Suit by Originatirg summons for ccnstructicn of a will. 

V. K. Thiruvenkata Chari, A K. Sriraman and A. S. Kailasam, for Plaintiff. 

G. Ramaswamy and Additional Government Pleader, for Respondent. 

The Gourt delivered the followırg 


Jupement —Savithri Ammal, the plaintiff, hes taken out this Originating Sum- 
mons for the construction of the will dated 6th Septemer, 1948 of her lete husband, 
M. G. Venugopal, who died in about 1949 leavirg the will aforeszid bequeathing 
his properties to his wife with certain bequests for pzyments of money for his other 
relatives, She obtzired a probate of this willin O P No. 140 of 1949. Therelevant 
clause in the will which has to be construed by this Gourt runs as follows :— 
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“I hereby bequeath all my immovable properties wherever situate and move- 
able properties such as furniture, utensils, cash, bank deposit etc., to my wife 
Mrs. M. V. Savıthrı Amma! to be enjoyed by her during her lifetime ard there- 
after to my daughter Miss M. V. Kalyani to be enjoyed by her durirg her life- 
time without power of alienation. After the lifetime of my danghter Miss. M.V. 
Kalyani, the properties then remaining shall be absolutely enjoyed by the children 
of my daughter, to be taken in equal share 


In the event of there being no chilcren, male or female to my daughter Miss 
M. V. Kalyani, I give her the right to adopt a heir or heirs if she so Cesires, but 
in the event of her dying issueless or lezvırg no edoption all my properties shall 
be handed over to the Government of Madras for medical relief to sufferirg huma- 
nity especially children’s diseases *’ 


The testator died ın 1949 and his daughter, Kalyani, died ın September, 1955, 
when she was aged about 21 years. The contention of the plaintiff ıs that the 
ultimate provision in the will that all the properties of the testator shall ke harded 
over to the Government of Medras for medical relief cannot teke effect, thet there 
has been a resultant intestacy and lapse with the result that she keczme entitled to 
the entire properties, and that under section 14 of the Hindu Succession Act of 1956 
she has become the sole and absolute owner of the properties in question. Her con- 
tention 1s that in the instant case the prirciple or the rule embodied ır section 130 
of the Succession Act of 1925, (corresponding to section 117 of the Act of 1865) 
should be applied. On the other hard the contention of the Goverr.ment is that 
the instant case 1s governed by the rule in section 129 of the present Act, (corres- 
ponding to section 116 of the old Act) and thatitdid not metter in what manner and 


in what contingency the intermediate bequest ın favour of the testator’s dzughter 
and/or her children failed 


Mr. V. K. Thirüvenkatacharı, for the plaintiff, and Mr Rzmeswemi, the 
Additional Government Pleader, invited my ettention to scme of the decisions which 
have dealt with the releative scope of sections 129 and 130 of the Indizn Succession 
Act. Mr. Thiruverkatachari also drew my attention to scme of the relevant deci- 
sions ın England ın which also the szme identical question had been consicered. 


In interpreting a will the Gourt has to ascertazin the intentions of the testator as 
declared by him and apparent ın the words of his will The testetor has conveyed 
the expression of his wishes ın the words employed by him in the dccumert ard all 
the parts of the will should be construed znd read together with refeter.ce to ezch 
other, while effectuating the intentions of the testator. As often said, on a question 
of true interpretation of 2 will, decisions or the construction of other wills zre useful 
only for the limited purpose, in so far es they lzy down the principles of İk ww which 
have to be observed ın the construction of wills Courts should not form ary pre- 
conceived notions about the intentions of the testetor, besed upon scme Cecision 
apparently containing sımılar lenguage end then enquire, how fer the will in question 
resembles the will or wills referred to ir judiciz] Cecisions. It 1s necessary 
to remember the significant note of czution of Joyce, J , 1n Sanford v. Sanford! : a 


“The rule is to construe a will “ ut res magıs valeat quam pareat’’ and to give 
effect, so far as possible, to all the words used by the testator............ It has 
been said by the Gourt of Appeal that the true wey to construe 2 will is to form 
an opinion apart from the decided cases and then to see whether those decisions 
require any modification of that opinion, not to begin by consicerirg hew far the 
will in question resembles other wills upon which decisions have been given.” 


Tne crucial question ın the instant case ısın whet contirgency did the testator intend 
that the final bequest ın favour of the charity should take effect. At the seme time 
when he executed the will, the daughter, Kalyani, was zged about 14. The testator 
desired to provide for his wife, for his daughter, and the daughter's children, male or 


m 
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female, failing that, to any heir which the daughter, Kalyanı, may zdopt In the 
then set up of the fâmıly of the testator, ıt is quite clear that his intention wes that 
his wife should enjoy eli the properties durırg her life-time and the daughter should 
get the properties for her life-time without powers of zlienation, only after the death 
of his wife. In other words, during the wife’s life-time the testetor was keen erd 
anxious that all the properties should be enjoyed by his wife and further, the children 
born to the daughter are to tzke the properties only after the life-time of the duzghter. 
His intention 1s clear that the ultumzte provision ın favour of the Government of 
Madras should take effect only 2fter the enjoyment of his properties by his wife, after 
the enjoyment of the properties by the daughter, and only 1f the daughter 
dies 2fter marrizge without leeving any issue. The testator is keen about 
exhausting the enjoyment of the properties by his wife, and daughter and 
grandchildren, if any, and the Government to teke the properties only in 
the contingency of the daughter survıvırg the mother, enjoying the properties and 
then dyirg issueless. I zm clear in my mind that it is impossible to import 
into this will the notion or 1dea that the testator intended that the properties should 
go to the Government, whether or not the deughter survived the mother. On the 
other hand, I am of the view that ıt wes not ard could not have been he intention 
of the testator that even if Ins wife survived the daughter (thereby ruling out any 
question of there being any children of hers) the Government snould take the pro- 
perties even in that contingency. In interpreting the will the Court cannot ignore 
the natural background and the normsl events which a father or husband would 
expect in his home consisting of himself, his wife and his urmerried daughter. In 
this case I find ıt impossible to hold that the testator visualised the idea that his 
young dzughter would pre-decezse his wife, even before her merriage, and even in 
that contirgercy of the wife, the only member of the family, living, the testator desir- 
ing that the property should go to the Government. Having considered all the 
aspects of the matter, I hold thet the intention of the testator wes that the gift in 
favour of the Government should tzke effect only if the wife died first, the daughter 
survived and her dying without issues thererfter. The failure of the bequest 
in favour of the children of the daughter should teke place not ın any other manner 
whatsoever but only ın the specified marner (which is quite a natural ard a normal 
one) 2€., the daughter taking a life interest, the wife having died earlier, and there 
being no other member of the family 


I shall now refer to some of the decisions in which certain rules of construction 
have been laid down and indicated as to the relative scope of sections 129 and 130 
of the Succession Act and the applicability of the rule of interpretation in England 
laid down in the leading case, Jones v. Wesicomb1, The principle enunciated in 
that case and the other cases in England has been incorporated as the key note for 
the corresponding statutory provision, sections 116 and 117 of the Act of 1865, 
corresponding to sections 129 and 130 of the present Act. 


In Jones v. Westcomb1, the testator bequeethed a term of years to his wife for 
life, remainder to the child she was then enciente with, and, ifit died under twenty- 
one, a third part of the term was to belorg to his wife, and the remainirg two- 
thirds to other persons Although the wife was not encienie when the wil] wzs mede 
Lord Harcourt determined that the devise to her was good The only event in 
which the property was to be disposed of ın that case was on the death of the child 
before 21 Though in fact the wife was not encienle at all, it was held, nevertheless, 
that the latter bequest took effect. It is the principle underlyirg this case ard the 
cases which have applied this rule that has been incorporated in section 129 of the 
Indian Succession Act. 


The exact scope of the rule lzid down in Jones v Westcomb1, was construed in 
numerous subsequent decisions ın Er.gland, and ıt ıs now well settled that the rule 





1. 1 Eg. Cases 245. 


Ij SAVITHRI AMMAL V. SECY., REVENUE DEPARTMENT (Ramamurti, J.). in 


in Jonesy Westcomb1, would apply only to those cases where the Court looking at all 
the relevant circumstances of the ease, including the terms of the will, cemes to the 
conclusion thet the testator must “© aforteor:’’ have intenced “ the disposition over”? to 
take effect ın the contingency or the event thet had actually happened, although it 
ıs not the event which the testator has specified ın his will as the one on which the 


gift gio ıs to take effect Vide 39 Halsbury, pege 1145, paragraph 1688 (Simonds 
Edition 


I shall now 1efer to the decision in Re Bailey Barret v Hyde and others?, which 
contains a discussion of the relevant decisions dealirg with the exact scope of the 
rule in Jones v Westcomb1 ‘That decision erunciates the 1ules thet where there is 
a failure of a prior bequest the Court in order to uphold the disposition over must 
be satisfied (on a true construction of the will) that the testator clezrly intended the 
gift over to take effect in the subsequent events which had actually heppened, though 
not expressly provided for in the will The judgment of Evershed, M R contains 
a very useful and interesting discussion and in pzrticular, the scope of the rule in 
the two earlier decisions, Re Fox’s Estale3, and Re Bewen*, The following is the hezd- 
note which contains the relevart portions of the will ard the decision oi the Ccurt 


“ By her will, dated in April, 1929, a testatrix gave her resiCuary estate to 
trustees on trust for conversion and invesiment and ‘to pzy the inccme arisirg 
therefrom to my (daughter E) during her life and after her dezih as to capital 
and income in trust for my sister-in-law (M) absolutely if she shall be living at the 
death of my said daughter but if she shall predecease my said daughter then upon 
trust for my nephew (C) absolutely.” In July, 1935 E died, and in March, 
1944 Mdıed In February, 1949, the testatrıx died, without havirg altered 
her will. G claimed to be absolutely entitled to the residuzry estate. 


Held, the gift to M lapsed for a reason independent of the condition imposed 
by the will, namely, her death during the life-time of the testatıix; the gift to G 
was limited to operate only 1f M predeceased the daughter; in the circumstances it 
did not appear that the testatrixn must a fortiori have intended the disposition over to G to 
take effect in the event which had actually happened the principle in Jones v. Westcomb* 
did not apply; and therefore the gift to G did not take effect.” 


It will be apparent from the head note that the gift to the sister-in-lzw failed for 
reasons, de kors the conditions of the will. Is the sister-1n-]z w havır.g pref eceased the 
testator? I may first extract the following observations of Evershed, M R zs to 
the proper perspective of approach ır such a context at page 392 


“It will be seen that an event, therefore, occurred for which in terms ro pro-- 
vision was made by the will, az , that both the daughter and Mrs Bailey prede- 
ceased the testatrix herself. Ifthe result ıs that the gift over in favour of George 
Hyder cannot now take effect, ıt follows that the testatrix has died intestate as 
toherresidue No doubt, that ıs a circumstance proper to be teken into account 
in considering the question presented for our determinztion, for ıt has been said 
that certeinly where there 1s ambiguity the Court should terd to that view of the 
construction which would not produce en intestecy On the other herd, the fact 
that on a cert?in view an intestecy would follow dces not justify the Court either 
in giving an unnatural mezning to the words or altogether 1ewritirg the will so zs 
to produce a result which might appear to be more satısfzctory.” 


Dealıng with the stetement of the law in Theobald on Wills and Jones v. Westccmb1 
the law 1s stated thus at page 394 


“ From these passages, if they are correct, it would appear to follow that the Jaw 
stands thus, if there 1s 2 gift to take effect on 2 certain condition, plus a gift over 
on non-fulfi'ment of the condition, and the first gift lapses for reasons incepercent 
of the condıtior, the Court, generally spezkırg, cannot by insertirg scme new 
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passage in the will get rid of the effect of the lapse and fill the gap whichit has creat- 
ed. If as I think, that ıs the law, it must apply tothis case. There was here a gift 
after the death of the life tenant (the daughter) to pay the capital and income to 
Mrs. Bailey absolutely 1f she should be living at the daughter’s death She was, 
of course, living at the daughter’s death, but the gift lapsed because she was not 
living at the testatrix’s death. The will provided for the alternative event— 
alternative, that is, to the condition attached to the first gift—af Mrs. Bailey should 
predecease the daughter, which shedıd not do, Mrs. Bailey, having survived the 
daughter, would ifshe had survived the testatrix, have taken the residue absolutely, 
but her not surviving the testatrix caused the gift to lapse. In other words, 
the gift did not fail as a result of the non-fulfilment of any condition or term 
imposed by the will, but because the law requires that a beneficiary under a will 
should survive the testatrix in order to take the benefit conferred.” 


After approving the statement of the law by Eve, J, in Re Grakam', Evershed, 
M R. further observed that even if the Gourt of construction was of the view that if 
the particular subsequent contingency had occurred to the testator, the testator 
would have still desired, the gift over, to take effect, would not be decisive on the 
question, as the Gourt in that event would be re-writing a will and not construing 
it. Vide observations at the bottom of page 394. It has to be noted in this con- 
nection that in that case all the Judges were of the opinion that the testator, if posed 
with the problem of the peculiar turn of subsequent events, would have still desired 
that the gift over should take effect. But in the instant cese even if one should specu- 
late, even 1f such speculation is permissible, I am of the view that the testator would 
have only allowed his wife to take the property and not leave it to the Government 
The idea of leaving to Government according to the testator is conditional upon his 
wife enjoying the property, then his daughter enjoying the property and dymg leav- 
ing no ıssues. The case in re Fox’s Estate, was then considered at page 397 and dis- 
tinguished as turning upon the peculiar terms of that will Jenkins, L J., who con- 
curred with the Master of the Rolls put the matter thus at page 401: 


“In my view, it ıs 1mpossible to hold that the testatrix contemplated ol provided 
for this combination ofevents at all. It may very well be that had ıt been pointed 
out to her that the sequence of events which took place might happen and that in 
suck case there would be an intestacy, she would have been anxious to supply the 
deficiency, and in all probability she would have seid that in those circumstances 
also she wished her nephew George to take But ıt 1s one thing to say that, if it 
had been pointed out to the testatrix that she had not provided for a certain even- 
tuality, she would. probably have provided for it in a certain way, and quite another 
to hold that the contingencies expressed rn her willin clear terms must be added to or altered in 
order to gwe effect to what would probably have been the testatrix’ s intention if she had appre- 
crated that the contingencies as expressed didnot provide for that other possible state of affairs. 
That course, I think, clearly is not open to us on the authorities, or, indeed, on 
any principle of construction. In my view, this case fells within the principle 
stated in Tarbuck v. Tarbuck®, and ın Brookman v. Smitht, as opposed to the line 
of cases in which the Jones v Westcomb5, principle hes been adopted This is a 
case in which, asın Re Graham}, the first taker of an absolute interest under 2 term 
of the will had satisfied the condition of the gift ın the life-time of the testatrix 
and the testatrix cannot be supposed to have contemplated the frilure of 
the gift by lapse. The condition on which the sister-in-law was to take had been 


fulfilled in the testatrix’s life-time by her surviving the daughter, end, the failure 
was due to lapse and lapse alone.” 


“This passage effectively answers the contention, of the learned Additional Government 


Pleader that the testator’s intention if one can speculate, was to ultimately leave the 
‘property to charity. 


eene et hanes, 
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In view of the detailed and elaboate discussion of the two decisions, Re Fox's case? 
and Re Bowsn, ın the latest decision of the Gourt of Appeal, Re Bailey (deceased), 
particularly the judgment of Eveished, MR , it 1s unnecessary to burden this judg- 
mz2nt with a detailed reference to these two cases Itis however important to note 
that in both the earlier cases the Gourt held that on 2 proper interpretation of the 
terms of the respective wills, the gift over, took effect even though the failure of the 
prior bequest was for 2 different reason The observations of Green, MR, in 
Re Fox’s case1, show that the lesraed Master of the Rolls rested his reason- 
ing mialy upon the true 1aterpretation of the words used ın that will, and held that 
on the language of that will the gift over was sufficient to cover other contingencies, 
though not specificslly mittoned ın the will In the latter decision, Re Bowen?, 
Wynn Parry, J, appeared to have decided the case, in the manner he 
did, by applying the test that if the testator had been asked what should happen in a 
particular contingency, the testator would have unhesitatingly answered in the 
manner decided by the learned Judge. This hypothetical test however did not 
receive full approval ın Re Bailey’. The following observations at page 399 of 
Evershed, MR carefully read show that the Master of the Rolls was of the view that 
the decision of Wynn Parry, J , should be confined to the fects of that case and should 
not be extended, and that Evershed, MR even entertained some doubt about the 
correctness of all the observations of Wynn Parry, J - 


At page 399 


“ Because that case is different from the present case ıt 15 unnecessary io say 
anything more about ıt T therefore express no view whether that case was rightly or 
wrong'y decided Thatis a matter beyond the interests of the decision of the present case 
Suffice ut to say that ıt did differ in a material respect, at any rate in the view of the 
Jearned Judge, and clearly differed ın language from this case I think it dos not 
afford any guidance to the decision of this case, end I, therefore say no more about 
at”. 


I may also 1efer to the statement of the law (on the applicability of the rule in Jones v. 
Westcoms*,in Wiliams on Wills, 2nd Edition, page 56. The matter is also fully 
discussed in Jarman on Wills, 8:h Edition (1951) in Volume, III, Chapter, 56 page 
1055 onwards, where the learned author discusses the rule in Jones v. Westcomb* iç, 
the effect of a failure of the prior gift, and a subsequent disposition over. After an 
examination of all the cases, including Re Bowen?, (there is no refernce to Re Bailey? 
which evidently was decided later), the learned author has summed up the position 
that in every case the Gourt should find out, on the terms of the will, 2n intention on 
the part of the testator, that the gift over 1s to take effect ın a manner different from 
that pointed out by the mere grammatical meaning of the words That intention, 
the Gourt must be ın a position to discover a fortiorz and unless such an intention 
is clearly discermble, the disposition over, cannot take effect From this a 
the later decisions in England and the statement of lew by lezding zuthors on 
**Wills’’, ıt emerges that the general rule ıs that in the case of a failure of a prio) 
gift, the gift over does not take effect end ıt 1s only “asar exceplon *” and in clear 
cases that the rule in Jones v. Westcomb4, should be applied and that the Comt ought 
not to read words into the will which aie not there, on some speculative theories 
To put it in a nutshell, the general rule 1s, the particular contingency mut occur zs 
specified ın the will, else the gift over will lapse. The exception is the rule laid 
down ın Jones v Westcomb* This ıs implicit in the following observations of Romer, 
Lord Justice ın the casein Re Pox’s Estate Dawesv Drutt: Phoenix Assurance Co. Lid. v. 
Pox?: 


nalysıs of 


“'The principle 1s applicable, therefore, only an those cases where the Court, look- 
ing at all the relevant circumstances of the case, including, of course, the will itself. ; 
1 (1937) 4 AH ER 664, 669 3 (ıgsı)ı AL ER 391. 
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comes to the conclusion that the testator must a fortior1 have intended the dıspositlon 
‘over to teke effect in the event which hes zctually heppened, although 11 1s not the 

event which he hes specified in his will 2s the one in which the gift over 1s to teke 
“effect ” 


I have ifalcised the words “‘ only ın these cases’? and the words “ the testaior must a 
Jortiort have untended ” to bring out the general rule and the exception Itis unreces- 
sary to refer to other cecisiors in Englard 


, I may now reier to two Bench decisions of this Court on which strong ieliznce 
was placed by learned Counsel for the plaimtiff The first 1s the decision ın Official 
Assignee v Vedavalli Thayarammal1, In thet case the Court hed to construe 2 will 
and 2 subsequent codicil of the year 1897 There the testator dısır herited his son. 
and bequeathed the whole ot his resıduzry estate to his grandson or grandsons born. 
or to be born to his son within ten years after the-testator’s death, the will turther 
provided that 1fno such grandsons were born within the time limit the whole of the 
estate was to be divided equally between his grand-daughters atter the death oi the 
testator’s wie By the codicil the distribution ofthe residuzry estate zmongst 
the grand-daughters was postponed till after the deash of his wife, his son and 
daughter-in-law. The testator died ın 1897 lezvıng his widow, son ard three grand- 
daughters and 2 grandson was born two years later in 1899. The gift ın fevour of 
the'grandson, though born within ten years of the death of the testator was held in- 
valid as a bequest ın favour of an unborn son. Itwasheld that the gitt over to the 
grand-daughters would not take effect as there were grendsons born within ten 
years (the time limit fixed under the will) It was also held that the case wes 
governed by section 117 of the prior Act and that the prior bequest hed rot failed ın 
the particular manner 2s set out in the will Spencer, J., observed that section 117 
(corresponding to present section 130), should be construed strictly, ard that the 
condition under which the grand-daughte s were to take the estate should be strictly 
complied with. 


The next decision to which reference may be made is the one in Subramame v. 
Pakkırı*. In that case, the testator bequeathed his properties to his minor son, 
appointed the testator’s sister as the guardian to look after and proteci the minor, 
with a provision that ın case, the minor son died, the testator’s sister should izke ard. 
enjoy all his properties. Madhavan Nair, J , held that the intention of the testztor 
was that his sister should take the property only in the event of his sors surviving the 
testator, taking the properties and then dying and that ıt was not the intention of the 
testator that the sister shold be entitled to the properties at the death of the son, what- 
ever may be the point of time. The learned Judge held that section 129 did rot 
apply ; but section 130 only applied. 


Reference may next be made to the Bench decision of this Gourt in Nammalwar v.. 
Appavu Udayar*, where too, sectior 130 of the Succession Act was applied In that 
case, the prior bequest became void 2s offending the rulein Tagore casat a contirgercy 
not provided for ın the will The decision of the Supreme Courtin Mrs. Shirinbai 
Manekchaw v. Nargaceba: 7 Motishaw®, was dıstınguihed as turning upon the perti- 
cular terms ofthe will. In Nammalwar v. Appavu Udayar 3 the testator executed 
a will and a codicil by which he directed that his three wives shculd 
after his lifetime take the 4 and B scheduled properties specified in 
the will for their lives without powers ofalienation, that the wives should 
maintain the daughters, get them married, keep the sons-in-lawin the femuly, 
and that if any ofhis daughters should keget male heir all the properties 
of the testator should belong to that male heir. The will further provided 
Sa SE 
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that in case no male heir was born to any of his daughters all the properties of the 
testator should go to the charity The testator died ın 1902 ard a grandson through 
a daughter who was the second defendant in the action was born ten years leter in 
1912. The bequest ın favour of the grandson was ınvzlid in law as being 2 gift in 
favour of an unborn child The representatives of the charity brought a suit for a 
declaration that even though the prior bequest failed for 2 different reason, the dis- 
position. over, took effect under the rule in section 129 of the Succession Act The 
Bench did not accept this contention but held that section 130 only epphed The 
Bench pointed out that the gifts in favour of the grandson and in favour of the charity 
were not independent gifts, nor even could be considered zs substitutional gifts 
but that on the terms of the will, the bequest ın favour of the charity was clearly a 
conditional gıft. 


If the principle of this decision 1s applied, I have no doubt that the disposition 
in favour of the Government cannot take effect In my view, there cen be no doubt 
that the condition which 1s quite apparent on the terms of the will ın question, is that 
the daughter of the testator should survive the widow, enjoy the properties and die 
issueless ‘That ımportant condıtion has not been satisfied. If the death of the 
daughter without issues alone 1s to prevail, and ıs sufficient for the gift over to take 
effect, ıt will be seen that under the terms of the will, the bequest in fevour of the 
Government should teke effect immediately on the death of the dzughter, as the 
will does not provide for any time lag whatsoever, between that date erd the dis- 
position over in favour of the Government Under the terms of the will, both the 
events must synchronise and the will does not provide for ary person beirg entitled 
to any right over the properties after the death of the deughter except the Govern- 
ment. Here, the situation as provided in the will 1s totally different, the wiccw is 
undoubtedly entitled to enjoy the property till her hfetrme The ecceptence of 
the contention of the Government would be to modify the will and 1ezdirg into it, 
a different condition that the disposition over will tzke effect not orly et the death 
of the daughter without issues, but also on the death of the widow, the Goverrment 
in the interim period between the death of the daughter and the widcw havırg no 
right, It will be virtually re-writing the will and providing for two totelly different 
contingencies It is in this connection that reference should be made to the follow- 
ing note of warning of Cockburn, C J , in Brookman v. Smith}. 


“ Then a state of things arises which I presume was not contempleted. Are we 
to force the words of the will, or rather to interpolate new words into rt, ın order to make tt 
meet thes altered and, as I think, ın all probability, unforeseen state of ih ngs? I think we 
cannot do that. If there 1s anything ambiguous ın the will, and from the context 
you can gather the intention of the testator, it 1s possible that in such 2 case you 
may make the language of the remainder of the will meet what you clearly con- 
ceive to be the meaning of the man making it. But I see nothing in that which 
is expressed, and nothing ın the rest of the will which would lead me to suppose 
that ıt was intended to provide for this contingency, which ıt would have been 
so easy to provide for, which a few words would have made perfectly clear, and 
which, ıfıt had been present to the mind of the testator, he would have provided 
for I do not think that we are to make the words of the will embrace that which they do not 
embrace, and which I do not think, by implication, they were inlended to embrace?’ ~ 


For all these reasons, I hold that the residuary estate lapsed in fevour of the 
plaintiff, the widow of the testator and under section 14 of the Hindu Succession 
Act she became the full and absolute owner of the properties. 


No costs. 


V.S. ——— Order accordingly 


ne | 


1. LR. 7 Exch. 271 at 274. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. Justice P. RAMAKRISHNAN. 


Sri Bhzızthı Mills, Pondicherry .. Appellant* 
v. 
D. Krishneswamy .. Respondent. 


Industrial Dısputes—Order of termination of service—If one made ın pursuance of contract of 
service or one of dismissal for masconduct—Determination—Criterion. 


French Labour Code (1952), Article 42— Termınatıon of service ın wrongful breach of con- 
tract—Damages—Measure of 


The question whether 2n order of terminztion of service of 2 worker 1s in reality 
an order in pursuance of the contract of service or one of dismissal for misconduct, 
is a question of fact to be decided on the facts and circumstances of each case. 
‘The form of the order 1s immaterial What is material is its substance. 


The order ın the present case though ın form is one terminating the contract 
of service of the worker according to the terms of the contract, 1s in substance one 
of dismuss21 without giving the worker an opportunity to explzin the alleged mis- 
conduct of negligence of duty, leading to financial loss to the Manzgement (Mills). 


Paragraph 14 in Appendix IV of the Chekrevarthi Awerd, which is binding on 
“Textile Mills in Pondicherry, provides that no order of dismisszl ol suspension 
as substentive punishment shell be valid unless the employee concerned is informed 
in writing of the alleged misconduct and 1s given a reasonable opportunity and 
ume of et least 48 hours’ duration to explain the circumstances alleged zgzinst 
tum It 1s clezr from the cırcumstences of this case that the mills really proceeded 
against the worker on the allegation of habitual negligence in his work, mounting 
to misconduct. Consequently, when thet allegation 1s followed by the termina- 
tion of service elleged to be under the terms of the contrzct of employment, but 
which is rezliy a c2se of dismissal for misconduct, the provisions of the Chekera- 
varthi Awerd cleerly require the holding of en enquiry with opportunity to the 
worker to show czuse. In the ebove circumstarces the Tribunals below were 
clearly entitled to conclude that this wes 2 case of wrongful breaking of the 
contract of service with a lı?bılıty on the part of the Management to pay demeges 
under Article 42 of the French Labour Code 


In the present cese the quantum of demeges pzyzble to the worker unde: the 
Article 42 of the French Lzbour Goce hed teen czlculzted on the besıs of one 
month’s pzy for ezch yezr of service which 1s 2 valid principle reccgnised ın anelo- 
gous claims under the Indian Incustriz] Disputes Act It 1s therefore clezr that 
the Tribunals below have edopted a fair norm for calculating the quantum of 
damzges payable under Article 42. 


Appeals zgzinst the Judgments of the Tribunal du Premiere Instance, 
Pondicherry, dzted 5th July, 1965 and 7th June, 1965 respectively confirming the 
judgments of the Tribunal du Travail, Pondicherry, dated 12th November, 1963 
respectively 

Vedantham Srımvasan, fo. Appellant in Special Appeal No 316 of 1965 (P). 

$. Ramaswamı, for Respondent ın Special Appeal No 315 of 1967 (P.) and for 
Appellant ın Specizl Appeal No. 318 of 1967 (P). 

The Court delivered the following 

Jupcment —These two zppeals seeking 1elief by way of cassation arise fiom 
the order of the Tribunel of First İrstence et Pondıcheriy before which zppeals 


were filed agzınst the decision of the Lzbour Gourt of Pondicher1y constituted urder 
the French Labour Code of 1952, to adjudicate upon an individual dispute between 





*SA (Labour) Nos. 315 of 1965 and 318 of 1967 (P). 26th March, 1968 
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one Kichenasszmy, formerly Supervisor ın the Bharzthi Mulls, Pondicherry, and. 
the management. The prior fects which are necessary for the disposal of these two 
appeals are briefly the following: 


It ıs common ground thet the Supervisor in question started his service under 
the Mulls as an ordinary worker ın 1946 and he hed therefore completed ın 1962, 
to which date the present enquiry relates, 16 years’ ofservice He has been promoted 
to'the higher post of Supervisor on 28th May, 1962 On 19th September, 1962 the 
manzgement issued a notice to him in the following terms. 


“The above instances clearly point out your negligence in the execution of 
your cuty You had been warned enough number of times to do your work 
properly Nonetheless, there had been no improvement and your negligence 
and czrelessress had czused much finencial loss, 2s well zs loss of reputation to 
the Mill 


In the circumstences the management finds your services rot suitable and you 
are hereby given ore calendar month’s notice from 20th September, 1962 to the 
effect thet your services will stend terminated from 19th October, 1962 The 
management very much regrets it hzs to take such a step, but ıt has been forced 
to do so to maintain their quality ın the market znd to preserve its clientele. 

All dues payable to you will be paid to you on 19th October, 1962, which you 
are directed to collect from the Centre] Office 

For Sri Bharathi Mills SA. 


Managing Director. 
Managing Agents”. 


In form, in this notice, the management purported to terminate the services of 
the worker ın terms of the contract of service, which provided for such te: mination 
after notice. The worker took the stand that this termination in effect 
was not 2 termination according to the contract of employment, but was 
a camouflage for dismissal from service for misconduct and therefore ıt mounted 
to a wrongful breaking of the contract of service, giving him a right to claim dz mages 
within the meaning of Article 42 of the French Labour Code. The worker there- 
after claimed from the management reliefs under five heeds : (1) zrrezrs of incre- 
ment of salary at Rs. 5 per month for 1954 and 1955, (2) errezrs of increment of 
salary of Rs. 8 per month from 1957 to 1962, (3) gratuity, (4) provident fund, and 
(5) damages for wrongful dısmisszl in a sum of Rs 43,920. 


The Labour Court observed that: =o 


“ Whereas the Manager of the Mull Sri Barathy through his Counsel, declares. 
that the petitioner was dismissed for repeated negliger.ce in the work... ...... 


Whereas the mil] has not executed interim judgment dated the 15th October, 
1963, ordering to produce the warnings served to the requesting party and the 
report of inquiry ”’ 


there was room to conclude that the “‘ requesting party’’ was dismissed without 
having been the object of warnings for the repeated negligence which are attrıkuted 
to him and which facts the Labour Court did not find proved. Thereupon, 1t held 
that the worker was entitled to pzyment of gratuity, provident furd, znd dzmrges 
for wrongful termination of the contract of service in a sum of Rs 2,000, czlculated 
at the rate of one month’s pay for every year of service. The clzim for zırears of 
increment was rejected 


Both the worker as well as the menagement appealed to the Tribunal of First 
Instance at Pondicherry That Trıbunzl corfirmed the finding of the Lzbour 
Court that the present case involved an “ abusive rupture ” of the zgiecment of 
service and consequently the manzgement was lizble to pay the worker dz meges 
besides the provident fund and gratuity The clzım for zrrezrs of incremert was 
negatived So far as damages were concerned, on account of a more correct 
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fixation of the salary, the amount was increased to Rs 2,400 from Rs 2,000. 
Against the above decision of the Appellate Tribunal, relyıng upon the provisions of 
Article 207 of the Labour Code, relief by way of cassation 1s sought before this 
Court by the management ın Special Appeal No. 315 of 1965 and by the worker in 
Special Appeal No. 318 of 1967. 


The question whether the order of termination of service of a worke1 1s in 1eality 
an order in pursuance of the contract of service or one of dismissz! for misconduct, 
1s a question of fact to be decided on the facts and circumstances ofezch case. The 
form of the order isimmaterial What is material ıs its substance. Both the lower 
Tribunals have come to the conclusion that the termination of the service of the 
worker in this case is really one of dismissal for misconduct. There was emple 
justification for this conclusion. The notice terminating the services of the worker 
starts with 2 prezmble that the manzgement was satisfied that the worker wzs negli- 
gent in the execution of his duty in spite of repeated warnings and that this negli- 
gence had caused much financial loss to the Mull arid also loss ofreputation These 
ımputatıons mzde against the worker clearly amount to ımputatıons of misconduct. 
Read with these ımputatıons, the subsequent order terminating his services could 
properly be viewed as an order, amounting, in substance, to the punishment of 
dismissal. I see, therefore, no good reason to diffe: from the findings of the Tribu- 
nals below, that the order, though in form is one terminating the contract of service 
of the worker according to the terms of the contract, 1s ın substance one of dismissal 
without giving the worker an opportunity to explain the alleged misconduct of 
neghgence.of duty, leading to financial loss to the mull 


In the French Labour Gode, side by side with a provision for termination of 
contract of employment of unspecified duration on giving the prescriked notice 
(Article 38), there is also a provision for compensation by way of damages in the 
case of wrongful breaking of the contract of service (Article 42). In the case of 
termination of the contract with notice, Article 30 refers to ceriain rules for the 
purpose to be framed by the Chief Officer of the territory, after consulting the Labour 
Advisory Board. So far as the Textile Mills ın Pondicherry zre concerned, reference 
is made to what ıs known as the Chakravarth: Award which ıs binding or. them. 
In Appendix IV 'of the said Award “ Standing Orders for employees,” perzgraph 
13 (1) includes zmong the items of misconduct, “ habitual negligence in work or 
neglect of work.”* Paragraph 14 of the award provides that no order of dismissal 
or suspension 2s substantive punishment shall be valid unless the employee concer- 
ned 1s informed, ın writing of the alleged misconduct and is given 2 reasonable oppor- 
tunity and time of at least 48 hours’ duration to explain the circumstances alleged 
against him It ıs clear from the circumstances of this case that the Mulls really 
-proceeded against the worker on the allegation of habitual negligence in his work, 
amounting to misconduct Consequently, when that allegation 1s followed by the 
termination of service alleged to be under the terms of the contract of employment, 
but which 1s really a case of dismissal for misconduct, the provisions of the Chakra- 
vathı Award clearly require the holding of an enquiry with opportunity 
to the worker to show cause In the above circumstances, the Tribunals below were 
clearly entitled to conclude that this was 2 case of wrongful brezking of the contract 
of service with £ lability on the part of the management to pay damages under 
Article 42 of the Code. 


Therefore, the mzin ground urged by the management ın Speciz] Appeal No. 
315 of 1965 aginst the direction for payment of damages ıs without substance and 
should feil. Learned Counsel appearing for the management referred me to the 
following decisions. A Bench of this Gourt in P. Ramah v. State Bank of Inda! 
observed that 1f the order terminating the service is, in core and substance, a punish- 
‘Ment ın disciplinary jurisdiction, then the statutory authority would have to act 
quasi-judicially and ıt must observe the norms of nztural justice The other deci- 
aes 
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sions, namely, Chartered Bank v. Its Employees Union, and Murugan Mulls v. Industrial 
Tribunal?, also lay down analogous principles Such a principle has been borne 
in mind by the Tribunals below when they came to the conclusion, on the facts 
the case, about the real nature of the termination of the services of the worker in 
the present case, and that 1t amounted to a wrongful violation of the contract of 
service. 


ist, „S0 far as the appeal of the worker 1s concerned, the finding that the worker 1s 
not entitled to arrears of increment cannot be seriously assailed , because the Tribunals 
‘below have held that there was no evidence to show that the contract of employ- 
‘ment provided for increments of the kind mentioned by the worker 1n his cleim. 
So far as the claim for damages is concerned, the quantum of dameges had been 
calculated on the basis of one month’s pay for each year of service, which 1s 2 valid 
principle recognised ın analogous clams under the Indian Industrial Disputes 
Act. vide the decision of the Supreme Gourt in Anglo-American Tea Trading Cony. 
Workmen of N. T Estate3, Tt ış clear that the Tribunals below have adopted a fair 
norm for calculating the quantum of damages That also calls for no interfererce. 
Both the appeals are dısmıssed. No order as to costs 


V.K. —— Appeals dismissed. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
(Special Original Jurisdiction ) 


Present:—Mr Justice P. S KaıLasam. 
Mahalakshmi Textile Mills, Pasumalaı, Madurai Peistioner* 
De 


The Goverriment of Madras represented by the Secretary to Govern- 
ment, Department of Industries, Labour and Housing, Madras-9. Respondent. 


Payment of Bonus Act (XXI of 1965), sections 10 and 36—Exemption under section 36 
from payment of minimum bonus—Grani o refusal of by Government—Duty to apply 
ais mind and give reasons. 


The provisions of an enactment should be rezd together giving effect to all of 
them. Though section 10 of the Payment of Bonus Act requires payment of a 
minimum bonus of 4 per cent. the Government has power under section 36 of 
the Act to exempt the operation of section 10 from the pzyment of murimum 
bonus having regard to the financial position and other relevant circumstances 
of any establishment which 1s unable to pay minimum bonus Itis clezr that 
the rights of parties are involved by a decision of the Government under section 36. 
In such a situation, 1t1s the duty of the Government to consider the financiel 
position and other relevant circumstances of any establishment and come to its 
conclusions giving reasons forit In the circumstances the contention that the 
Government has got an absolute discretion to refuse to grant exemption cannot be 
accepted. It has to exercise its mind, come to its conclusion and pass 2n order 
giving reasons therefor 


Petitions under Article 226 of the Constitution of India, przying that in the 
circumstances stated therein, and in the affidavit filed with WP No 892 of 1968, 
on the file of the High Gourt, the High Court will be pleased to issue (1) Gn WP 
No. 892 of 1968), a writ of cerdorarı calling for the records relating to the Order of 
Government of Madras ın 152935/Lab. A/2/67-21 L H ,dated 8th February, 1968 
and quash the same and (2) (in WP No 893 of 1968) awrit of mandamus directing 
the respondent herein to grant an exemption as prayed for by the petitioner in 
its application dated 24th November, 1967 for a partial exemption under section 36 
-of the Payment of Bonus Act, 1965 


i 





ı (1960)3 SCR. 441 * (r960) 2LLJ 222 148 : (1965) 1 L L J. 422. 
2 (1965)2SGJ 779. (194661 MLJ (SG) 3. (1961) 2 LLJ 625 
‘9% (1966) 1 AnWR (SC) 9. (965) 2 SCR, 
* W.P Nos. 892 and 893 of 1968, 12th August, 1968. 
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M.K Namlner for K K Venugopaland L N. V Subramamam, for Petitioner. 
The Government Pleader, for Respondent 
The Court made the following 


ORDER —W P. No. 892 of 1968 1s filed by Mehalakshnn Textile Mills, Pzsumzh, 

Madurai, for the issue of a writ of certiorar: calling for the records 1elztirg to the 
order of Government of Madras ın 152935/Lab A-2/67/21 LH ,dzted 8th Febıuzıy, 
1968 declining to exempt the petitioner-Muls ficm pzyment of minimum borus 

for the year 1965-66 and quashing the said order W P. No. 893 of 1968 1s by the 
same petitioner for the 1ssule of writ of mandamus directing the Goverr.ment of Madras. 
represented by the Secretary, Department of Industries, Lzbou end Housing to 
grant the exemption as prayed for by the petitione: in uts application dated 24th 
November, 1967 for a partiel exemption under section 36 of the Payment of Bonus 
Act, 1965 As the two Wiit Petitions raise the seme question, they will te dealt 
with together. According to the petttioner-Mulls the Mulls incurred z loss of 
Rs. 13,58,788-68 for the year 1965 On 26th September, 1966, the petitioner 
applied under section 36 of the Payment of Bonus Act for exemptien under section 10 
of the Aci On 30th November, 1966 the company’s hability according to the peti- 
tioner was Rs. 56,52,000 The Government refused the exemption prayed for on 2nd 

December, 1966 On 23rd December, 1966 the Goverrment referred the questien. 
of, bonus for the year 1965-66 to the Industrial Tribunal Agzinst the order of 
reference, the petitioner has filed WP. No. 625 of 1967 which 1s perding in this 
Gourt On 9th January, 1967, the petitioner applied for exemption and the Govern- 
ment refused to review its order dated 2nd December, 1966 by its order dated 9th 
February, 1967. The petitioner again applied for exemption for 1966 on 29th 
August, 1967 and the Government by its order, dated 13th September, 1967 refused 
to grant exemption. On 9th October, 1967, 1,142 out of 1,173 workmen agreed by 
settlement to receive 3 per cent. bonus subject to exemption beng given 
by the Government. The petitioner-Mills paid 2 per cent bonus for 1965 and 1966 
on 18th October, 1967 and 19th October, 1967 subject to the Government exemptir g 
the petitioner from the operation of the provisions of section 10 of the Act. On 24th 
November, 1967 the petitioner applied to the Government for partial exemption 
to enable it to pay 3 per cent. bonus for each year. On 31st December, 1967 accord- 
ing to the petitioner the total liability of the Mills was Rs. 60,85,000. In January, 
1968 the petitioner paid further 1 per cent. bonus On 8th February, 1968, the 
Government rejected the application without stating the reasons and the Writ Peti- 
tion No. 892 of 1968 was filed on 29th February, 1968, against that order. The 
order dated 8th February, 1968 runs as follows — 


“'The Management of the Mahalakshmi Textile Mills Ltd, Pasumalaı, is. 
informed that its request for partial exemption under section 36 of the Pzyment 
of Bonus Act, 1965 from payment of minimum bonus for the years 1965 and 1966. 
under the above Act, cannot be complied with ”’ 


The attack against this order 1s that the Goverment has failed to give 1e2sons for 
not complying with the request of the petitioner. 


Section 10 of the Peyment of Bonus Act, 1965 provides that every employer 
shall be bound to pay to every employee ın an accounting year a minimum bonus 
which shall be four per cent. of the salary or wage earred by the employee during the 
accounting year whether there are profits ın the accounting yeer or not Section 36 
of the Act enables the Goverrment to exempt certzin establishment fiom the opere- 
tion of all or any of the provisions ofthe Act The section rezds thus. 


“Tf the appropriate Government heving regard to the financial position and 
other relevant circumstences of any esteblıshment or cless of establishments, is 
of opinion thet ıt will not be in the public interest to apply all or any of the pro- 
visions of this Act thereto, ıt mey, by notification ın the Omal Gazette, exempt 
for such period as may be specified therein and subject to such conditions as it. 
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may think fit to ımpose such establishment or class of establishment from all or 
any of the provisions of this Act” 


Reading section 10 and section 36 of the Act together, ıt is clezı that the employer is 
bound to pay mınımum bonus of four per cent. of the salary or wege earned by the 
employee during the accountirg year. But the Goverr.ment hes power to exempt 
the operation of section 10 ficm the payment of minimum bonus hevirg regzid to 
the financial position and other relevent circumstarces of any establishment which 
is unable to pay minimum borus. Therefore ıt would te the duty of the Govern- 
ment to take into eccount the financial position znd other relevent circumsterces 
of the establishment, znd come to 2 conclusion whether the operztion of section 10 
with regard to thet establishment should ke stzyed or not It wzs contenced on 
behalf of the Goverr.ment thet the granting of exemption under section 36 of the 
Act was purely within the discretion of the Government 2nd the petitioner could 
not complain 1f ıt refused to grant exemption, while ıt might be open to the Lakour 
to question the correctness oi the order ofthe Goverrment grantirg exemption. İzm 
unable to zccept this contention The provisions of an enactment should Le rezd 
together giving effect to allofthem. Though section 10 of the Act requires pzyment 
of a minimum bunus of 4 per cent., reading sections 10 and 36 together would mzke 
it clear that ıt ıs the duty of the Goverr'ment to have regzrd to the finencial position 
and other relevant circumstances of an establishment znd grent exemption ir 2ppro- 
priate czses. It 1s unnecessary to decide the question whether the exemption 
should be of the operation of the entie section 10 or whether it would ke open to 
the Government to say that the provision of section 10 would be modified by impos- 
ing a payment of bonus of 3 per cent. But it ıs clear that the rights of parties zre 
involved by a decision of the Government under section 36 of the Act. Ifit decides 
to grant exemption from payment of'mınimum borus the Lzbour would be zffected 
adversely and 1fitrefuses to actin deservirg cases, the manzgement would be zfected. 
In such a situation, ıt is the duty of the Government to consider the financial position 
and other relevant circumstances of any establishment and come to its conclusion 
giving reasons for it In construing the duty of a Minister in cezling with 2 ccm- 
plaint by the milk producers and his dechiming torefer the ccmplaiming to a Com- 
mittee the Court expressed itself as follows in Padfield v. Mimster of Agriculture? 


“Tf all the prima facie rezsons seem to point in favour of his taking a certain 
course to carry out the intentions of Parlizment in respect of a power which it has 
given him in that regard, and he gives no reason whatsoever for taking a contrary 
course, the Gourt may infer that he has no good reason and that he is not using 
the power given by Parlizment to carry out its intentions. In the present case 
however the Minister has given reasons which show that he was not exercising 
his discretion in accordance with the intentions of the Act of 1958 ” 


The Gourt issued a direction requiring the Minister to consıdeı the ccmplzirt of 
the appellants according to law. 


The lezined Goverrment Plezder submitted that section 36 ıs znzlcgous to 
section 29 of the Madras Buildings (Lease and Rent Control) Act, 1960 which enables 
the Government to exempt any building or class of buildirgs frcm the cperztion 
ofall or any provisions of the Act The Supreme Court in constıuırg the provisions 
of section 13 of the Madras Buildings (Lease and Rent Control) Act, 1949 which 
are in part materia with section 29 of the 1960 Act, held in P F Irem v State of 
Madras*, that any ndivicual order of exemption passed by the Goverrment could 
be the subject of judıcızl review by the Courts for finding out whether it wzs dis- 
criminztory so 2s to offend Article 14 of the Gonstitution, whether the order Wes mzde 
on grourds which were gemzre or relevant to the policy and purpose of the Act 
and whether ıt was not otherwise mala fide. The provision grantirg power to exempt 
any buildırg or cless of buildirgs frcm all or eny other provisions of the Act urce 
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the Madras Buildings (Lease and Rent Gonirol) Act 1s different and 1s of a general 
nature. But section 36 of the Payment of Bonus Act makes it necessary for the 
‘Government to exercise its power having regard to the financal position snd other 
relevant circumstances of the concerned establishment In the circumstances 
the contention that the Government has got an 2bsolute dıscretlon to refuse to grant 
exemption cannot be accepted It hes to exercise its mind, come to 1ts conclusion 
and pass an order giving reesons therefor. The plez of the Government thet the 
agreement entered into by the labourers zcceptıng three per cent. bonus 1s contrary 
to section 34 (3) of the Act would not help the Government in declining to give its 
reasons for its order. It may be that the agreement which is contrary to the pro~ 
‘visions of the section will not be binding on the employees. In this case what the 
petitioner applied for was that subject to the Government granting exemption of 
the operation of section 10 of the Act, the employees would be willing to accept 
three per cent. as bonus Whether this 1s contrary to the provisions of section 34 (3) 
of the Act or not, the decision of the Government in deciding the question as to 
whether exemption under section 36 should be granted or not 1s affected. On a 
‘consideration of all the facts in this case, I 2m satisfied that the Government 1s bound 
to exercise its powers conferred under section 36 end pass such order as it thinks 
fit giving reasons for the same. 


The writ petitions are allowed and the order of the Government 1s quashed 
The Government will consider the application of the petitioner afresh and proceed 
according,to law. There will be no order as to costs 


VK. Petitions allowed, 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :-—Mr. Justice M. NaTEsan, 
'S. Venkataramanaswami Ayyar .. Appellant* 
U. 
5. Abdul Wahab .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 7 (2)—Building 
—Faır rent, not fixed—Agreement between landlord and tenant enhancing reni—Valıd— 
* Agreed rent °—Rent agreed between the parties. 





The provisions of the Rent Control Act do not prohibit the parties from agreeing 
between themselves and varying the prevailing rent, so long as the fair rent has 
not been fixed for the premises under the provisions of the Act The Act makes 
a distinction between a case where the fair rent has been fixed and the one where 
the fair rent has not been fixed. Section 7 (2) providing for cases where no fair 
rent has been fixed, does not prohibit any agreement between the parties increas- 
ing the rent. What the sub-section prohibits 1s the receipt by the landlord of zny 
amount as premıum or like sum in addition to the agreed rent The expression 
“agreed rent’ has not been defined in the Act and its ordinary meaning 1s, rent 
agreed between the parties, not any unilateral demand to which the tenant has 
not consented, 


Appeal against the Decree of the District Court, Tıruchırappallı, dated 15th 
February, 1965 in Appeal Suit No r261 oft1964, preferred against the decree of the 
Court of the District Munsif of Karur in Original Suit No. 102 of 1964 


R Gopalaswamı Iyengar and N. R Natarajan, for Appellant 
K. S. Nudu and M. Man Narayanan, for Respondent 
The Gourt delivered the following 


Jupcment —This Second Appeal has been filed by the defendant in a suit for 
recovery ofa sum of Rs 2,562-50 as arrears of rent due ın respect of the defendant’s 
tenency of a budding 
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The defendant has been 2 tenant of the building in question, except for two 
upstairs rooms, for a number of years, running a coffee 2nd meals hotel in the pre- 
mises It is the common case of the parties thatthe agreed rent till 8th February, 
1960 was Rs 112-50 per month. There is evidence cnrecord thet, in the muddle of 
1959 itself, the plaintiff had been seeking to evict thedeferdant end had been refus- 
‘ing to receive the rent at the rate of Rs 112-50 per month The plaintiff would 
have it that it was not his intention to get en enhanced rent, but to secure vacant 
possession of the building for the purpose of repairs and improvements. It is the 
plaintiff’s case that, on 8th Februzy, 1960, there was zn agreement between him 
and the defendant at the intercession of one Nateszn Pillai, PW 2, in this case 
-whereunder the defendant ggreed to pay rent at the rate of Rs 200 per mensem 
from Ist of Masi, 1960, that notwithstanding this zgreement, the defendant failed to 
pay the agreed rent of Rs 200 even ın the first month erd that he sent only a Bank 
draft for Rs 112-50. The plaintiff returned this draft for Rs. 112-50 sent for Masi 
1960, protesting against the conduct of the defendant ın sending that amount only. 
“This protest letter has not been produced by the defendznt On the refusal of the 
plaintiff to accept rent at Rs. 112-50 per moth, the deferdant paid the rents into 
the Karur Vysia Bank Ltd., without any reference to the pleintff For about a 
year 2fter this rejection we find no correspondence between the parties On the 
plaintiff issuing a notice in February, 1961, the defendant, along with his reply 
notice Exhibit A-2, sent 2 draft for Rs 1,350, being the accumulated rent at 
Rs. 112 50 per month which had been put into the Bank. The plaintiff accepted 
this draft for Rs. 1,350 without prejudice to his contention and the defendent con- 
tinued to send rent at Rs 112-50 per month therezfter The plaintiff accepted 
the subsequent rents also of course without prejudice to his claim. This suit was 
instituted on 5th February, 1963, claimirg the balance of rent on the basis that the 
agreed rent was Rs 200 per mensem Proceedings for eviction were also started 
“under the Madras Buildings (Lease and Rent) Control Act, on the besis that there 
was wilful default in the payment of the balance of rent. 


The defendant denied any agreement on 8th February, 1960, to pay rent from 
Ist Masi, 1960 at the rate of Rs. 200 per mensem He would state that he never 
agreed to pay rent at Rs 200 per month unequivocally as alleged, and that there was 
no concluded agreement in this regard, much less a completed contract. There 1s 
no denial that there were talks on 8th February, 1960, between the plaintiff and the 
«defendant. Nor is there any denial of the intercession of Natesan Pillai, P.W. 2, in 
the matter. According to the defendant, he wanted the two upstairs rooms also to 
be made available to him and his case 1s that he did not accept to a rent of Rs 200 
per month as such without reference to the two upstairs rooms. In the written 
statement ıt 1s stated that the defendant expressly informed the plaintiff that the 
question of paying enhanced rent will arise only after the tenants occupying the two 
upstairs rooms vacated and the rooms were given delivery to the defendant. It is 
the defendants case that everything was kept ın suspense and the plaintiff promised 
to take suitable steps to have the tenants in the upstairs rooms evicted outside or 
through Court. 


From the records it is seen, and it is thefinding of the Courts below, that the 
plaintiff had asked for arrears of rent prior to 1960 at Rs. 175 per month, but that 
the matter was settled between the parties on 8th February, 1960, the defendant 
agrecing to pay, along with the arrears of rent, a further sum of Rs 150 It is the 
admitted case of the plaintiff that there was zn advance of Rs. 500 left with the plain- 
tiff, and that the defendant had paid the arrears of rent due prior to the date of the 
fresh zgreement, together with a sum of Rs. 150 immediately after the agreement on 
8th February, 1960 On the plaintiff’s side, the plaintiff, besides himself, examined 
Natesan Pillai zs PW 2, and the defendant was the sole witness for the defence 
Admittedly there was none else present at the time of the agreement The Courts 
below have concurred ın upholding the plalntiff’s case of an ¢greement to pay rent 
rat Rs 200 per month from Masi, 1960 They overruled the legal plez put forward 
for the Cefendant that, even ifthe agreement wes established zs 2 fect, the egreement 
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to pay enhenced rent was void and unenforceable in view of the provisions of the 
Madras Buildings (Lease znd Rent Control) Act (XVIII of 1960). 


Counsel for the defendant chellenges before me the finding of the Courts below 
as to the agreement between the plzinnff 2rd the deferdant to pzy rent et Rs, 200 
per month. He 2lso cortends that the zgreement, even 1f 1t is true, 15 void under the 
provisions of Madras Act (XVIII of 1960) 

The finding of the Gouı ts below zs to the truth or otherwise of the egreement 1s 
essentially 2 question of fact erd the metter ıs now before me in second appeal. 
Learned Counsel for the deferdart urges thet certzin essertic] end importent pieces 
of evidence hzve rot been given consicerztior, 2nd that their materizlity hes been 
ignored. (After dıscussırg the evidence, his Lordship proceeded) In the cır- 
cumstances, when the Courts below zccept the evicence of PWs 1 ard 2 znd hold 
that there wzs a clear zgreement to pry rent zt Rs 200 per month, sitting in second 


appeal, I have to accepi the firding The eppellete Gourt corcludes the matter 
thus : 


“Taking all the ciucumstances irto consideration, certzinly the evidence of 
P.Ws l and 2 1s preferzble to thet of the cefendent znd the conclusion of the 
lezrned District Munsif thet the zgreement set up by the pleintiffis tiue, cennot be- 
seriously challenged ” 


I shall now teke up the next question thet the agreemert entered into on 8th 
February, 1960, enhancing the then prevailing rent 1s void in lew and, therefore, 
unenforceable. The contention of lezrned Gounsel for the appellznt 1s that, except 
under the provisions of the Madrzs Buildirgs (Lease ard Rent Control) Act, no 
landlord is entitled to increase the rent, and thet, even 1f the parties voluntarily- 
enter into an agreement to ıncrezse the rent, the agreement ıs urerforcezble ın law. 
Rehance 1s placed on section 7 of Medres Act (XVIII of 1960) erd the general scheme 
of the Act, to protect the unrezsonzble eviction of tenrnts end the r1eguletion and 
control of rents of buildings Admittedly no fair rent hzs been fixed for the buld- 
ing in question and the relevant provisions are sub-sections (2) and (3) of section 7 
of the Act. 

“7. (2) Where the fair rent of a building has not been so fixed— 


(a) the landlord shall not clzim, receive or stipulate for the payment of, any 
premium or other like sum im addition to the agreed rent. 


Provided that the landlord mey receive, or stipulate for the payment of, an. 
amount not exceeding one month’s rent, by way of advance 


(b) Save as provided in clause (a), 2ny sum paid ın excess of the zgrecd rent, 
whether before or after the date of the commercement of the Act, ın considera- 
tion of the grent continuance or renewz! of the tenzncy of the building after the 
date of such commencement, shell be refurded by the landlord to the person by 
whom it was paid or, at the option ofsuch person, shall be otherwise adjusted by 
the landlord. 

(3) Any stipulation in conti avention ofsub-section (2) shall be null and void.” 

Į fail to see how anything in the above sub-sections can invalidate an agreement 
between 2 landlord and tenant for a rent different from the then prevailing rent. 
The fresh agreement need not necesserıly ke for erhzncement ofrent. It can equally 
be for a reduced rent. What sub-section (2) prohibits 1s the receipt by the landlord 
of any zmount as premium or like sum ın zddition to the agreed rent. The expres— 
sion “‘ agreed rent ’’ hes not been defired ın the Act ard its ordinary meaning 1s, 
rent agreed between the parties, not zr.y unilzterzl demzrd to which the tenant has 
not consented. The contention of Counsel for the zppellant that there cen be no 
fresh 2greement for rent 2fter comirg into force of the Act, czrnot stard, as the 
Act deals with tenancies commenced before the Act ard those which mzy come into 
exister.ce after the Act. When a tenent, for the first time zfter the Act, is ırCucted 
into a building, the landlord and tenent, it ıs not conterced, cannot egree for the 
rent payable for occupation. The Act does not define “rent”, but makes a clear 
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‘distinction between “rent”? and “ premium or other like sum’? Section 105 of 
the Transfer of Property Act defines that the price paid or promised in consicerztion 
of a lease 1s called the premium, and thet the morey, shere of crops, service or othe: 
thing paid periodically or on specific occasions or to be rendered at such times by 
the tenant ıs called the rent. Clause (4) of section 7 (2) brirgs out clearly the mezn- 
ing of the words “ premıum ” or “ other like stm’? They zre sums pzıd in excess 
of the agreed rent ın consideration of the grznt, contunuence or renewal of the 
tenancy In Abdul Ramm v. State of Madras+, Veerzswzmi, J, points out that 
=‘ premium’? 2s ordinzrily understood is 2 lump sum pzyment mede outught 2s 
price for 2 lease Referring to the words “other like sum’’, the lezrred Judge 
“observes . 


“ The question then 1s whether such en zmount ıs within the scope of “ othe: 
lıke sum” The scope of those words hes to be unlerstood ın the light of the doc- 
trine of ejusdem generis Only a sum which has some resemblance to what is 
comprehended by the word “premum” will come within the scope of the 
words “other lıke sum” 


in King v. Cadogan?, which the learned Judge has cited, Warrington, L J. said ; 


“ Now the Legislature in expressing 1ts intention hzs chosen to use two words— 
“rent” and ‘‘ premium’’—both of which ın connection with leases have per- 
fectly well known legal meanings I need not szy anything about the meaning 
of the word rent, but “ premium ”, as I understand it, used as it frequently ısın 
legal documents, means a cash peyment made to the lessor, and representing, 
or supposed to represent, the capital value of the difference between the zctual 
rent and the best rent that might otherwise be obtained. It is a very familiar 
expression to everybody who knows the forms and powers of granting leases. 
It is in fact the purchase morey which the tenant pzys for the benefit which he 
gets under the lease ” 

The question, in fact, 15 not res integra and has been considered at length by 
Venkatarzman, J, ın P. Subbiar v. Madura. Sowrashira Sabha*, and agzın by 
Sadasivem, J., ın Ranganayakı Ammal v. Chockalingam* In Jamuna Ba v. Narayana- 
murihı5, Ghandra Reddy, Officiating Ghief Justice, ard Siirivesz char, J., consicered 
this question and held that, where fzr rent hzs not been fixed, ıt ıs open to the parties 
to come to an agieement with regard to an ircrezse in the rent. The matter was 
again considered by the Ardhr2 Predesh High Gourt in Aswathanarayanaiah v. 
Sanjeeviah®. Referring to the Madras Buildirgs (Lezse ard Rent Control) Act 
(XXV of 1949), ıt was held in that case that, subject to what was specificeliy 
provided ın the Act, the freedom of contract had not been taken zwzy, that what 
section 6 in that Act stipulated wes that in cese a fer rent was fixed, the landlord 
was not permitted to charge an increased rent except 2s provided in the Act, and 
that in case the landlord entered into zn agreement with the tenant to get an increas- 
ed rent over and above the fixed rent, such a contrzct wzs not enforcezble ın lew 
However, ıt was held that, so long as the İzir rent was not fixed, the parties were at 
liberty to enter into a contract as regards the rent. In P. Subbiar v. Madurai 
Sowrashira Sabha?, Venkatarzman, J , refers to these cases of the Archra Precesh 
Hıgh Gourt, and distinguishirg the two earlier cecisions of this Gourt m Moses 
Pillai v. Govindan? and Venkateswara Rao v Mokammad Molubulla8, 2s not zppliczble 
after Act (XXV of 1949) was zmer.ded, where the fair rent hed not been fixed, upheld 
the validity of a fiesh agreement for erherced rent. In Ranganayakı Ammal v. 
Chockalıngam1, Sadesivem, J , exxmired et lergth the neture of “premium” or 
“ other like sum ”, and, pointirg out thet there 1s 2 clezr Cistinction between “rent” 
on the ore hand and “ premium’? or “other lıke sum’? on the other, holds that 
“premium *? does not include “rent”. The learned Judge observes : 








1, ILR (1961) Mad 1243 * (1962): MLJ. (Cri) 570 


272 at 275. 5 (1958) 2 AnWR. 493. 
2 LR (1915) 3 KB 485 at 492 6 (1964) 1 An.W.R 69. A.LR, 1965 AP, 33. 
3. GRP No 2319 of 1965 7 (1948)1 ML J 51 


4. (1966)2 M.LJ 139 at 141. (1966) MLJ 8 (1953) 1 MLJ 490. 
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“ There ıs nothing illegal ın a landlord zskıng for higher vent so long as fair 
rent hes not been fixed If the tenant does not zgree to pay ıt, the remedy of 
the Jandlord mey be only to file 2 petitior for fixation of fair rent.” 


I amin entire agreement with the learred Judge, Verkatereman, J ,in P Subbiar v 
Madurai Sowrashtra Sabha}, erd with the lerrred Judge Sedzsivem, J , in Ranganayak 
Ammal v. Chockalngam® My attention hes not been drawn to any specific provision 
in Madres Act (XXV of 1949), particularly z{fterits 2mendment ın 1951, orm Medras 
Act (XVIII of 1960), prohıbıtıng the pzrties to agree between themselves and vary 
the prevailing rent, so long zs the feir rent hes not been fixed for the premises under 
the provisions ofthe Act Restrictions or the rights of pzrties to enter into a contract 
cannot be imposed purely by implicetion, particularly when the existence of such. 
rights is not ınconsıstent with the provisions of the Act The Act makes a distinc- 
tion between a case where the fair rent has been fixed end the one where the fair 
rent has rot been fixed urder the Act Section 5 of the Act provides against en 
increase of rent, where the fair rent hes been fixed Provision for 2n mcrease or 
decresse ın the fair rent ın certain events 1s fourd in that section, and, the language 
of section 5 being peremptory, 2ny agreement running counter to this section for 
increase of rent would be unenforcezble Sımılarly, section 6 provides for an 
increase ın the rent when tr xes sre increased The provision for veriation of rent 
ın sections 5 and 6 are, it must be appreciated, such that if the tenantıs not willing 
and agreezble to an increase ın accordance with the provisions, the landlord could 
have the rent revised under the provisions of the Act. Section 7 (1) (a) provides for 
the landlord claiming excess in terms of the provisions of sections 5 and 6 and the 
only provision which hzs to be considered where the fair rent has not been fixed 1s 
section 7 (2) , and this section does not prohibit zny agreement between the parties 
increasing the rent Its needless to point out that any unilateral action of the land- 
lord increasing the rent will not avail him, zs, ın the absence of an agreement with. 
the tenant, he cannot recover the seme ir a Court of law. 


The Second Appeal fails and is dismissed with costs. No leave. 
VS: Appeal dismissed. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT .—MR. Justice K S VENKATARAMAN. 


Achammal and another .. Appellants* 
U. 
N. Krıshna Naidu .. Respondent. 


Cil Procedure Code (V of 1908), Order 41, rules 23 and 27—Remand of the sumt to 
the trial Court without proceeding under rule 27—Order of remand, if could be set 
aside 


Urder Order 41, rule 23 of the Gode of Civil Procedure, before the suit could. 
be remanded to the trial Court, it 1s necessary for the appellate Court to find that 
the decree of the trızl Gourt should be set zside Here, the learned District 
Judge could have proceeded under Order 41, rule 27, and teken #ddıtıonal 
evidence on the points formulated by him either himself or have the additional 
evidence taken by the learned District Munsif In eny case, the appeal should 
have been disposed of by him, and therefore, the order of remzrd has to be set 
aside The Court-fee paid on the memoren¢cum of eppeal will be refunded. 


Appeal against the O der of the District Court, Ghirgleputın AS No. 179 of 
1963—O S No. 32 of 1962 on the file of the District Munsif Court of Trivellore. 

K.G Jacob, S K.L Ratenand R Srınwasan, for Appellants. 

G. Vasudevan and S. T. Ramachandran, for Respondent. 





I1. GRP. No 2319 of 1965. (Crt) 570. 
2. (1966) 2 MLJ. 1399 at 141 : (1966) M.L J. 
*A.A.O. No. 88 of 1964. 23rd June, 1967, 
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The Court delivered the following 


Jupement —The criticisms levelled by the learned District Judge, thet the 
learned District Munsif did not consider the points indicated by the learned. 
District Judge end should have exsmined Sri Redhakiishnan 2s a Court 
witress, will not justify an order of remanded under Order 41, rule 23, Givil Pre- 
cedure Code It 1s settled law, zt any rate, so far as the Court 1s corcerred, under 
Order 41, rule 23, thet, before the suit could Le remanded to the triz] Court, it is 
necessary for the 2ppellzte Court to find that the decree of the t1121 Court should be 

set aside. (Vide Balasubramama Der v Subbich Thevar), wherein the eerlier deci- 
sions are referred to ard 2lso Ahmed Rowiher v Bathumal Bew? Exemining the 
case from that point of view, all that can be said 2bout the judgment of the learned. 
District Munsii 1s that he has not considered some of the aspects indicated by the 
learned District Judge 2nd, as for the exe minetion of Srı Redhzkrishren 2s a Court 
witness, 1t 1s, ın the lest resort, 2 metter of discretion for the partıculer Judge. The 
learned District Munsif thought that he was justified ın acting on the materials 
placed before him zrd czme to the conclusion that the discharge hzd Leen proved... 
When the learred District Judge felt that the other zspects zlso required consıdera- 
tion and that Sri Readhakrıshnan should be exzmıred zs 2 Court witress, he should 
have proceeded under Order 41, rule 27, and taken edditional evicerce on the points 
formulated by him either himself or have the additional eviderce taken by the 
learned District Munsif In any case, the appeal should have Leen kept on the file 
of the learned District Judge and should have been disposed of by him, ard a remard 
was not justified 


Accordingly, the order of remand 1s set zside ard the learned District Judge 1s 
directed to restore A.S No. 119 of 1963 on his fileand dispose it of zccordırg to Jew. 
I do not wish to say anything further zbout the merits of the czse or zbout the ques- 
tion as to who should have exzmıned Sri Redhakrishnzn, whether the pleırtıff ol 
the defendants. These points may be agitated before the learned District Judge, 
and may even become academic if the learned District Judge should thirk fit to 
examine Sri Radhakrıshnen as a Court witness The District Judge can dispose of 
the appeal even on the materials evauable or, 1f he thinks it recesszry, he c2n take 
additional evidence under Order 41, rule 27, ın which cesethe parties will te given 
just opportunity to zdduce further evidence which may ke necessary The Gourt- 
fee paid on the memorardum of eppeal here will ke refurced ¢ The parties will 
bear their own costs 1s this appeal. 


VMK. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT .—MR. Justice K S. VENKATARAMAN. 


Achammal and another ew Appellanis® 
v 
N. Krishna Naidu ard others (No. 2.) >- Respondents. 


Madras Court-fees Act (XIV of 1955), section 67, sub-sections (1) and (2)—Scope— 
Remand—Court-fee—Sub-section (1) to apply to a sut remanded for fresh disposal by 
the trial Court—Sub-section (2) to apply to second appeal filed under section 96 of Gwl 
Procedure Gode—Sub-section (2), af apples to appeal filed under Order 43, rule 1 (u) 
of the Civil Procedure Code. 

Section 67 of the Madras Gourt-fees Act (XIV of 1955) does not provide for 
refund of Court-fee on the memorardum of appeal filed ın the High Court against 
an order ofremand Sub-section (2) of section 67 applies only to 2 case where a 
suit is remanded in 2ppezl for fresh disposal by the tria] Gcurt 





Order of remand set aside, 





1 ILR (1964) 2 Mad 586: (1965) 78L f The portion relating disportion relatıng- 
W. 10, AIR 1965 Mad 417 to refund of costs was deleted by order dated isti 
2. (1960) 1 ML J 37 September, 1967. See (1969) 1 MLJ. 127. 
* A A.O. Nos, 88 of 1964 and 369 of 1964. Ist September, 1967.. 


> 
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Section 67 (2) will 2pply only to second appeal filed urdel section 96 of the 
Givil Procedure Gode Though the zppeal filed under Order 43, rule 1 (x) 
of the Gıvıl Procedure Gode mey be said to be zkin to a second eppesl, im the 
matter of refund, of Gourt-fee, ıt 15 rot permıssıb'e to order 1efurd on the basis of 
such order ‘There must be an express provision in the fiscal stetute granting 
refund 

Appeal against the Order of the Distiict Gourt, Ghırgleputın AS No 179 

of 1963—O S No 32 of 1962, District Munsif Court, Tuuvzllur etc 


B Vedantam for K C Jacob and S K Rattan and R Srinwasagopalan, fo Appel 
lants ın A.A O No 88 of 1964 


A DV Narayanaswamı Iyer, for Appellant ın A A.O. No 369 of 1964. 
G. Vasudevan and K S Ramabhadra Iyer, for Respondents 


The Court made the following 

ORDER.—G MA No 88 of 1964 was ən appeal filed under Order 43, 
rule 1 (u), Gıvıl Procedure Gode, against the order of the learned District Judge of 
“Ghıngleputın AS No 179 of 1963 on hus file, remandırg the sut OS. No 32 of 
1962 on the file of the District Munsıf of Tiruvallur, for fresh disposz1 Byjudgment 
dated 23rd June, 1967,in Q MA No 88 0f1964, I held that the order of remand was 
not justified and directed the District Judge to dispose of the #ppesl AS. No 179 of 
1963, according to law I also gave a direction thet the Court-fee pzıd on the 
memorandum of appezlin GMA No 88 of 1964* might be 1efurded The office 
has now pointed out that there 1s no provision ın section 67 of the Medras Gourt- 
fees Act XIV of 1955 for refurd of Gourt-fee under such circumstances A similar 
order was pessed directing refund of Court-fee on the memorerdum of zppezl in 
‘GMA No 369 of 1964 I egree with the office that section 67 does not provide 
for refund of Gourt-fee p2id on the memorandum of apper] filed ın this Court against 
an order of remand Sub-section (1) of section 67 applies only to 2 czse where a 
suit 1s remanded ın appezl for fresh dısposel by the trızl Gourt ard will rot zpply. 
It is, therefore, enough to consider sub-section (2) which reads thus 


“ Where an z2ppezl ıs remanded ın second zppezl or Letters Petent Appeal for 
a fresh decision by the lower appellate Court, the High Court remending the 
appeal may direct the refund to the appellant of the full zmount of fee pzid on 
the memorandum ofsecond epper] ıt the remand ıs ır. secord -ppeal, 2nd of the 
full amount of fee paid on the memorandum ofsecond 2zppeal and the Memoran- 

. dum of Letters Patent Appeal if the remand ısın Letters Patent Appeal ” 


It will be seen that this provision applies in terms only to a czse where the eppeal 
1s remanded, in second appeal or Letters Petent Appeal for a fresh decision by the 
lower appellate Gourt. Here the appeal AS No. 179 of 1963 (similarly the zppeal 
«concerned ın C M A No. 369 of 1964) wes remanded notin second zppezl or Letters 
Patent Appeal but ın an appeal filed ın this Gourt under Order 43, rule 1 (u) of the 
Givil Procedure Gode The provision for filirg a second zppezl ın this Court is 
section 96 of the Civil Procedure Code and the Letters Patent, with leave of the 
Judge disposing of the second appeal Section 67 (2) will zpply only to such czses 
It 1s true that the appeal filed under Order 43, rule 1 (4) mey be szid to be akin to a 
second appeal, but in matter of refund of Court-fee, it ıs not permissible to order 
refund on the basis ofsuch order There-must be an express provision ın the fiscal 
statute granting refund. There ıs no such provision in the czse of zn appeal filed 
in this Court under Order 43, rule 1 (u), Civil Procedure Gode I may edd that 
the learned Counsel for the appellant ın each czse wes not zble to dispute this pro- 
position Accordingly, the direction ın ezch for refund of the Gourt-fee paid on 
the memorandum of appeal filed in this Court will be deleted 


VMK —— Direction regarding refund of 
Court-fee deleted. 
kal TT TT Ty 
*Since reported in (1969) 1M L.J 126 
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IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT —MR Justice A ALAGIRISWAMI. 


U. Muthukııshran .. Appellant” 
> $ 
Srı Palani and another . Respondents, 


Hindu Law—An estate once vested in a heir not dwested of rt by the fact of his bemg adopted 
by another person—Such person, wf entitled to a turn in the management of the trust 
propertws after being adopied by Ins aunt’s husband. 


An estate once vested under the Hindu Law cannot be divested and therefore an 
heir, who has inherited any property from the family of his birth, is not subse- 
quently divested of it on his being adopted by another person. When the office 
of trustee has become vested by descent in more than one person, it 1s lawful for 
the patties interested to arrange among themselves for the due execution of the 
functions belonging to the office in turn or 1n some settled order and sequence 
But trusteeshıp is not divisible property and therefore there can be no question of 
the defendant who has been adopted by his aunt’s husband, being entitled to 
a turn in management. 


Appeal against the decree of the Sub-Cowt, Kumbekonam in Appeal prefer- 
1ed against the decree of the District Munsif, Velangiman in OS. No. 14 of 1962, 


K. Raja and B. Santhalingam, for Appellant. 
D. Ramaswami Ayyangar and R Krishnamachari, for Respondents 
The Court delivered the following 


Jupement —The defendant ıs the appellant The plaintiffs laid the suit for 
recovery of the suit properties or in the alternative for joint possession 
along with the defendant. The properties belonged originally to one Swarnath- 
ammal who created 2 trust on 30th July, 1925, under Exhibit A-1 by which 
she appointed Srınıvasa Pillai and his heirs as trustees. Srinivasa Pillai died 
in July, 1930. He had three sons, Sabarathnam, who died on 16th Novem- 
ber, 1949, Menickavachagam and the present defendant. The plairtiffs are 
the sons of Sabarathnam The defendant was adopted to his aunts husband 
Vasudeva, on 20th February, 1950, under Exhibit B-2 The other brother of the 
defendent, 1€, Manickavachagam, became edopted to his paternal grand-uncle 
even in 1936 during the lifetime of Srinivasa Pillai Defendant filed 2 suit for parti- 
tion in OS No 13 of 1942 of the properties and ın it included the suit properties 
Exhibit B-19 1s the plaint in that suit and Exhibit B-21 is the preliminary decree 
Against the prelıminary decree ın O S. No. 13 of 1942, there was an appezlın AS 
No 56 of 1943 and Exhibit A-30 is the appellate judgment In the appeal, the suit 
properties were excluded by consent of parties with liberty to the present defendant 
to file a fresh suit Exhıbit A-31 is the judgment of the High Court in A.S. No. 512 
of 1944 ın the same suit against the final decree and this was disposed of on 27th 
March, 1946 


The defendant put forward a plea of family arrangement in pursuance of which 
he alleged, he was made the trustee ın respect of the suit properties, as his brother 
Sabarathnam continued to be the trustee of the other properties, and for this purpose 
he depended upon Exhibit A-2, the will dated 12th November, 1949 executed by 
Sabarathnam ın which ıt 1s mentioned thet the present defendant was to conduct 
the charities from out of the suit properties Sabarathnam died on 16th November 
1949 It was thereafter that the defendant was adopted on 20th February, 1950, 
by his aunt’s husband, Vasudeva The plaintiffs filed the suit claiming that as the 
defendant had been adopted into another family, he ceased to be entitled to be a 
trustee in respect of the suit properties The surt was dismissed by the tıızl Court. 
But the appellate Court allowed the appeal and decreed the plaintiff’s swt 

* S.A. No, 19 of 1964. z) 6th September, 1967. 
17 f l 
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As far 2s the other femily properties #re concerned, the defendant hzd beczme 
a divided member even before he was adopted end therefore there is no doubt that 
in respect of these properties, he would not become divested zs e result of his having 
been adopted by the other family Thet ıs the effect of the decision of this Court in 
Sri Raja Venkata Narasimha Appa Raov Sn Raja Rangayya Appa Rao and others. 
Though the Bombay High Gourt has tzken a different view in Dattatraya Sakharam v. 
Govind Sambajı?, thet need not deter us because as fer es this Gourt is concerned, 
the decision of the Bench of this Gourt Raja Venkata Narasimha Appa Rao v. Srı Raja 
Rangayya Appa Rao and otlerst ıs bindirg Even the Bembzy High Gourt his sut se- 
quently taken a view in Muhzbaleswara Narayan v Subramama Sh varam3, a view which 
is ın consonerce with the view taken by this Gourt in Sr: Raja Venkata Narasimha 
Appa Rao v. Sri Raja Rangayya Appa Rao and otherst, The G.lcutte High Gourt hes 
always taken the szme view though the G.lcutta decisiors are bised on the 
Daybagha system oflew (See the decisions ın Beharılal Laha v. Kailas Chander 
Laka’). In fact the Gileutta High Court ın the decision reported in Shyamcharan 
Chattopadhyaya v. Sricharan Chattopadhyaya®, hzsreferred to the deciion of the 
Bombay High Court in Dattatraya Sakkaram v Govind Sambajı? ard hes dealt 
with the contention raised before ıton the decisions of the Privy Council 
in T Raghuraj Chandra v. Rım Subkidra Kunwar® and Dattatraya Sakharam Devi 
v. Govnd Samban Kulkamı3. It has been explzired there thet the decision 

“of the Privy Council zbove referred to cannot be srid to heve ?pproved of the 
decislon of the Bombey High Qourt in Dattatraya Sakharam Devt v Gov nd Sambaji 
Kulkamı? The Gelcutta High Court zlso referred to the decisıon in Moneram 
Kolita v. Kort Koltar”, and ceme to the conclusion thet en estzte once vested urder 
the Hindu Lew cznnot be divested and therefore an heir, who hzs i:_herited any pro~ 
perty from the family of his birth, 1s not subsequently Civested of ıt on his being 
adopted by another person. The Supreme Court in its decision in Srinivas Krishnarao 
Kango v. Narayanan Devjı Kango®, has pointed out that the principle of an adopted 
son divesting an estate already vested in a widow is based on specirl consicerations 
and that it could not be extended so as to divest collaterals who have succeeced to 
an estate. ‘The discussion there would show that the Supreme Court is disposed to 
take the view taken by this Court rather than the view taken by the Bombzy High 
Court. It is therefore clear that in respect of the femily properties which the defen- 
dant got under the partition, he cannot be divested of them, 

The only question that arises for decision is whether the suit properties which 
are tıust properties vested in the defendant ard he wis Civested of them or whether 
the suit properties vested in hım at all. The Court below has come to the conclusion, 
that the family errangement pleaded by the Cefendant uncer which he was allowed 
to be in possession of the suit properties and to perform the charities hes rot been 
proved. So the Cefer.dant can succeed only on the basis that he is entitled to contirue 
in possession of the suit properties on the grourd that the properties were vested with 
hım and so he cannot be divested of them, or atlerst thet he is entitled to be z joint 
trustee along with the plaintiffs o Ünder the settlement executed by Swarnzthi.chi, 
it was Srinivzsa Pıllzi, end his heirs that were to conduct the charities It is not 
property which the Ceferdent hrs got either zs the sole survivor in the joint frmuly 
or in partition mong the members of the joint f#.mily. It cannot therefore te 
said that the deferdant cennot be divested of those properties even if they cen be 
said to have vested in him Such vestirg can, ifat all, only be zlorg with the plzin- 
tiffs, on the brsis that they contur.ued to Le joint family properties ard that therefore 
he is also entitled to continue zs joint trustee zlong with the plzintiffs. New gfter 
his adoption to his uncle, the deferCant hes ceased to ke a memter of Sririvzsa 
Pillai’s fmily. Thet is a position which 1s Leyord Cispute. Therefore, urless ıt 
could besrid that even before he wes ecopted by his uncle, the property had vested 
E ETS AANA I DO CRs SA RI 
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4. (1903) 7 Cal. W.N. 121. (1955) 1 S.C.R. 1. 
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ın the-defendant as 2 member of a joint family and therefore he could not bedivested 
of it, the defendant cannot succeed. It ıs well establıshed thatina jot Hindu 
femily ro memker can szy thet it iserlarged by the birth of new members or become 
smiller as a result ofdeath of any of the members or zs a result of one of the members 
being given in zdoption Though a person would have a right in the properties of 
the jour.t Hırdu family, his right in respect of any particular property does not arise 
until there is a division in status ty that member expressing an unequivocal inten- 
tion to separate frem the rest of the memlers of the femily Of course the defen- 
dant in this czse hes beccme separated ficm the rest of the memters of the family; 
but so far as the suit properties 21e cor.cerr ed, they have not Leen divided and after 
the defer£ ant was adopted to his ur.cle, he had cezsed to be a member of Srinivasa 
Pillzi’s fi mi'y. Therefore, even 1f the sut properties are termed to Le joint fe mily 
properties, the cefer cnt lost his right or his keirg zdopted to hisuncle So, unless 
the Cefer.cart is member of Srinivz sz Pıllzı's fe mily at the time when the question 
as to who is to Le the trustee in respect of the suit properties is raised, he czrnot 
succeed in estzblishirg his clzim to Le a trustee in respect of the suit properties. 
On his zdoption, the cefer.cznt lost his right to joir.tt:usteeship clorg with the rest 
of the members of Srinivasa Pillai’s family. The trusteeship is not divisible property 
ard theiefoie there cen Le ro questior of the Ceferdent being entitled to a turn in 
marigement Ürcer Hircu Li w, when the cffice of trustee hzs Leccme vested by 
descer.t ır. more then ore person, it 1s lawful for the parties interestec to errarge 
amorg themselves for the Cue execution of the furctions kelorgirg to the office in 
turn or in scme settled order zrd sequer.ce Ifthe parties Co not zgıce, ther, 1f 
the right to worship carries with it the mght to receive offerirgs, ary ore of them 
mzy sue for a division of the right just 2s he mzy sue for partition of the joint fé mily 
properties 2rd to have periocs fixec Curırg which he mi y exercise the right. Such 
aright is ‘property ° lzble to partition, and the joint cwrers & e ertitled to perform 
the worship ın turn. Butif the right to worshıp dces rot carry with it the right to 
receive offerirgs, a suit for a division of the right dces not lie In such a crse, the 
parties zie bere mrrcgers or trustees, ard the Cekutter property must ke menzged 
bythemjointly Ir. this czse, there crn te no question of the cefer.cert Leirg, entitled 
to mznzge jointly zlorg with the pleintiffs Leczuse he hes cezsed to te 2 member of ` 
Srınıvası. Pilars fi mily or. his zc cptier. ty his zunt’s huskerd No other question 


arises. ‘The second zppeal is therefore dısmıssed. The parties will Lear their own 
cost. Leave granted. 


V.M.K. 





Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT:—MR. M. ANANTANARAYANAN, Chif Justice AND MR. Justice M. NATESAN, 
S. Janarchenan .. Appellant* 

a. 7 


The Additional Gemmissioner for Workmen’s Gcmpensation, 
Macraes ard another ».. Respondents. 


Madras Shops and Establishments Act (XXXVI of 1947), section 41 (1)—Interpretation— 
Strict necessity to replace temporary ungual fad persons by quahf ed persens, in the 
interests of the organisation, tf a “ reasonable cause *” for the termination of services. 


The expression “ reasonable ccue’’ cccurrirg in section 44 (1) of the Medres 
Shops and Estrblıhmerts Act (XXXVI of 1947) could ke corstıued Fs 2 strict 
necessity to zeplrce temporary urqur] fie’ persors Ly qualified persors, in the 
interests of the orgeriss tion. But the Gourt hes to be convinced that, rot merely 
the employer was satisfled bona fee about the recessity for termirating the 
services, kut that the necessity could te termed ““rezsoneble ” ex Sacre. 
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Appeal unde: Clause 15, Letters Patent, against the ordet of Srinivasan, J., ın 
W.P. No. 866 of 1961. 


N. G.R. Prasad, for Appellant. 


The Government Pleader and G. Ramakrishnan and M S Umapathy, for Respon- 
dents. 


The Order of the Court was delivered by 


Anantanarayanan, C # —The only point involved to this writ appeal relates to 
the application of section 41 (1) ofthe Madras Shops and Establishments Act 
{XXXVI of 1947) to the facts of the case as appearing ın the record. Admittedly, 
the employer organisation (the Madras State Electricity Board) cannot dispense 
with the services of even a temporary employee, like the writ appellant though 
recruited as such, and on the basis of liability to termination of employment, at any 
time, except within the terms of section 41 (1). That necessarily implies two con- 
tingencies which are very clear from the section itself One is that such an employee, 
whose services are dispensed with 1s entitled to at least one month’s notice or wages 
in lieu of such notice. The second 1s that his services ought to be dispensed with, 
only for a “ reasonable cause ” 


Now, obviously, the question whether ın a given case there was such “‘reason- 
able cause,” or otherwise 1s a question of fact It cannot be a question of law for, 
in that event the Legislature would have proceeded further, and enumerated the 
categories of what would be ‘‘ reasonable causes ’’ in law, for dispensing with the 
services of an employee In the present proceeding apart from the temporary 
nature of the employment, ıt 1s established, on the record, that the writ appellant 
was unqualified, according to the 1ules of service, when he was entertained as a 
temporary employee The reason assigned by the employer for the termination of 
service, 1s that other qualified persons, who are thereby entitled to preference for 
employment, became available for recruitment and 1t became a matter of necessity to 
employ in the interests of the efficiency of the organisation and the economic conduct 
ofits business For this reason, the policy had to be implemented by the replace- 
ment of unqualified persons by qualified persons. The organisation was therefore 
compelled to dispense with the services of the writ appellant It appears to us 
that the cause assigned falls entirely within the scope of section 41 (1) of the Act, 
and must be construed as constituting 2 “ reasonable cause ’’ ın terms of that section 
The learned Judge (Srinivasen, J ) was fully justified therefore, ın dismissing the 
‘writ petition. 


Two authorities have been placed before us by the learned Counsel for the 
writ appellant. The first ıs the decision of Rajamannar, G J , and Viswanatha Sastri, 
J- in Lata Iron and Steel Co , Lid case1.That was a very different case, of a person whose 
services were dispensed with by the employer under section 41 (1) and when the 
question of the existence of a reasonable cause therefor was mooted, the employer 
then turned round, and said that the employee had been guilty of misconduct. Since 
there had been no hint of that charge earlier, the learned Judges, naturally, 1f we 
may say so, declined to accept such a justification as either true or valid. We may 
further point out that section 41 (1) itself 1efers to misconduct, ın the latter part ol 
the section, and requires that this must be supported by satisfactory evidence, recor: 
ded at an erquiry held for the purpose The decision has no application here and. 
in the present case, the employer organisation has throughout consistenly pleaded 
that the cause was a strict necessity to replace temporary unqualified persons by 
qualified persons, ın the interests of the organisation. 


The second decision ıs Working Fournalisis of Tamil Nady Tamil Nadu?. That 
is upon the Industrial Disputes Act, and 1t would appear to have very little relevance. 
here. The dicta in that decision have no bearing upon the simple issue with which 





1. (1960) 2 L.L.J. 1043. 2. (19592 LLJ, 84. 
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we ere now concerned ıt may be that regulation of the ielatıon between industrial 
managements and their employees, falls outside the realm of contract, as observed 
by the learned Judges But the question here 1s whethe: section 41 (1) would justify 
the termination of service, or otherwise. No doubt, this ıs not merely dependent 
upon the subjective satisfaction of the employer The Court has to be convinced 
that, not merely was the employer satisfied bona fide about the necessity for termina- 
ting the services, but that the necessity could be termed ‘ reasonable’ ex facie, ın 
our view, that would have to be looked at maınly from the point of decision, though 
of course, this does not mean that the organisation 1s free to zet on any cuse. 
Otherwise, ıt would mean that the test of “1easonableness ° 1s not that of the person 
who 1s required by law to adopt a reasonable attitude, but of some one else. In 
ou: view, on the facis here, there can be doubt at all that the termination was not 
wiongful as the cause was ‘reasonable’ that 1s objectively convircing The writ 
appeal 1s, therefore, dismissed No order as to costs j 


VMK — Appeal dismissed. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS 
PRESENT .MR. Justice M M IsMAIL 
S Thengavelu Pille: . Appellant* 





v. 
E. M. Manı and others . Respondents, 


Motor Vehicles Act (IV of 1939), section 100- D— Order dismissing the applicaticn for excuse 
ing the delay in filing an application for payment of compensation—Order, 1f an award 
so as to atiract section 100-D. ' 


Motor Vehicles Act (IV of 1939), section 110-A (3)—Constitution of the Motor Accidents 
Clams Tribunal after the occurrence of the accıdeni —Appellant in the mıstaken belief of 
the existence of old remedy in the anl Court—Appellant’s application for excusing the 
delay, rf could be allowed. X 


On the question whether the order dismissing the 2pphczauon for excusırg the 
delay ın filing an application filed by the appellant for excusing the delay in filing 
an application for payment of compensation 1s an award so 2s to attrect the scope 
of section 100-D of the Motor Vehicles Act, held that, the effect of the dismissal 
of such application 1s the rejection of the application for compensation itself and 
an appeal is competent under section 110-D (4). 


Held also that, the peculiar circumstances relating to a new forum, namely, 
the Motor Accidents Claims Tribunal, being introduced the consequencial belief 
thet might be enterteined by a person that ın relation to an accidert occurring 
earlier the old remedy (1e remedy in the cıvıl Cowıt) 1s still available should 
have been taken note of and the Tribunal ought to heve excused the delay in 
filing the application 


Appeal against the order of the District Court—Motor Accidents Claims 
Tribunal—West Tanjore in IA No 7 of 1962 in unfiled O.P (Gowt-fee register 
No 258 of 1962) 


N. S. Srisailam, for Appellant 

G Ramaswam and R. Lakshmanaperumal, for Respondents 

The Court delivered the following 

JuDdmEnT —Thıs ıs an appeal against the order dated 11th July, 1962, of the 
District Judge and Motor Accidents Claims Tribunal, West Thanjevur, Thanjavur, 
dismissing the application filed by the petitioner appellant herein for excusing the 


delay in filing an applıcatıon for payment of compensation With reference to an 
alleges accident that took place on 6th October, 1960, on 6th October, 1961, the 


— 
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appellant therein instituted a suit for payment of compensation © That plaint was 
returned on 20th November, 1961, for presentation to the proper forum and the appel- 
lant herein presented the same to the Motor Accidents Claims Tribunal. Urder 
section 110-A (3) of the Motor Vehicles Act, the period of limitation prescribed for 
an application for compensation 1s sixty days and the proviso to that sub-section 
confers a power on the Tribunal to excuse the delay 1f ıt was satisfied that the appli- 
cant was prevented by sufficient cause from the making the applıcatıon ın time. The 
appellant herein, pursuant to this proviso, filed an application for excusing the delay. 
It is the common case of both sides that the Motor Accidents Glaims Tribunal was 
constituted for the first tıme by the Rules promulgated on 12th July, 1961, and prior 
to that the forum for adjudication of any claim for compensation was the civil 
Gourt and the period of limitation available ın this behalt was one year. Accord- 
ing tothe appellants, he was not aware of the promulgation of the Rules of the 
12th July, 1961, constituting the Tribunal and therefore under the impresszon that he 
could approach the civil Gourt within a period of one year, he presented the plaint 
on 6th October, 1961 It1s on that ground he applied to the Tribune] for excusing 
the delay, The Tribunal took the view that ignorance of law cannot constitute 
sufficient czuse to enable it to excuse the delay. Hence the present appeal. 


Learned Counsel for the respondent took up a preliminery point to the effect 
that his appeal ıs not maintainable. It is section 110-D of the Act which provides 
for an appeal and that section states that any person aggrieved by an award of a 
Glaims Tribune] may prefer an appeal to the High Court. The contention of the 
learned Counsel 1s, the order dismissing the application for excusing the delzy is 
not ân award so as to attract the scope of section 110-D (1). As a matter of fact, 
the learned Counsel went to the extent of contending that the main application 
for payment of compensetion has not yet been dismissed beczuse ıt has not been 
entertained at all. I am unable to agree with this contention The effect of the 
dismissal of the application filed by the zppellant to excuse the delay is the rejection 
of the applıcatıon for compensation itself. Consequently for ell practical purposes, 
it can be teken that the application for compensation itself has been rejected. 
Therefore, I 2m of the view that the present 2ppeal is competent under sectiont 110-D 

1) ofthe Act. Asa matter of fact, this conclusion is supported by a decision of this 
Gourt in Gopalaswamı v. NMavalgara! Therefore I overrule the preliminary objec- 


tion of the learned Counsel for the respondent and hold that the present appeal is 
maintainable. 


Goming to the merits, admuttedly, the tribunal was constituted only on 12th July, 
1961, and the period of sixty days provided for under section 110-A (3) will 
commence only from that date. It 1s quite possible that the appellant thought that 
relation to an accident that took place prior to the constitution of the tribunal, 
his remedy in the cıvıl Court remained unaffected by the constitution of the tribunal 
and the period of limitation prescribed for the purpose of making an application to 
sucha tribunal Under such circumstances, to reject the application of the appel- 
lant to excuse the delay on the ground that ignorance of Jaw cannot constitute 
sufficient cause 1s to take an unduly narrow end technical view ın this behalf. The 
Peculiar circumstances releting to a new forum being introduced after the occur- 
rence of the accident and the consequentia! belief that might be entertained by a 
person that in relation to an accident occuring earlier the old remedy ıs still avaiable 
should be taken note of This is what the tribunal ın this case failed todo I consider 
that ‘this 1s a proper case ın which the tribunel ought to have exercised 1ts juris- 
diction and excused the delay and should have dealt with the application for dom- 
pensation on merits Accordingly I allow this appeal and set aside the order dated 
llth July, 1962, and direct the tribunal to deal with the application for payment of 
compensation on merits There will be no order as to cost in this appeal. 


VME Appeal allowed. 





a 1. ILR, (1966) 2 Mad. 182 : A.LR. 1967 Mad. 403. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT «——MR. Justice M. M Ismar 
Doraiswami Reddıar .  Abppellant* 


a 
Venkatakrishna Reddıar . Respondent. 


Stamp Act (II of 1899)—Compromise decree m a partition sut——-Rights and obligations 
between the parties, when do they arise—Stamped compromise decree tf could be admitted 
in execution petition. 


The compromise decree ın a partition suit provided for the payment of certain 
amount by the appellant to the respondent within one year’s time, time being the 
essence of the compromise The zppellant deposited the said amount one arid 
half years after the stipulated time. The respondent filed Execution Petition 
for the recovery of interest and cost. The partition decree was stamped only a 
few months before the deposit of the amount into Gourt. Will not the partition 
yee become operative till ıt ıs stamped according to the provision of the Stamp 

ct? 


Held that, there is no provision of law in the Stamp Act which compels’ parties 
to a document not to act upon or perform the obligations 2s between them before 
having ıt stamped The requirement of sizmping and the prohibition of admit- 
ting an unstamped document as evidence will be operative only in relation to 
proceedings before Courts or other officers As between the parties themselves, 
that too parties to a compromise decree, it becomes operative immediately end 
the rights and obligations between them spring forth ın accordance with the terms 
of the decree itself. In this case, admittedly the execution petition was filed by 
the respdndent after the document was stamped. Therefore the document itself 
can be admitted in evidence in the execution petitions for the purpose of deciding 
the lability of the appellants to pay the interest. g 


, Appeal against the order of the Sub-Court, Chingleput, in E P No. 79 of 1966 
in OS. No. 4 of 1961. 
R. Sundaravaradhan, for Appellant. 


A G. Munuswamy Reddy, for Respondent 


' 


The Court delivered the following Me 


Jupemenr —In OS. No 4 of 1961 on the file of the Court of the Suboidinate 
Judge at Chingleput, a suit for partition, 2 compromise decree was passed between 
the parties on 2ist January, 1963 Under the terms of the compromise, the respon- 
dent was to give up all his claims to the property ın suit, but to receive a sum of 
Rs. 70,000, from the appellants herein. The compromise decree itself stated that 
asum of Rs 25,000 had been paid to the respondent on the date of decree and the 
balance of Rs 45,000 should be paid within one year’s tıme, that is, on or before 
21st January, 1964, time being the essence of the compromise A further provision 
in this behalf was that the said sum of Rs. 45,000 or so much of ıt as remained unpaid 
by that time would thereafter carry interest at six per cent per annum ‘This sum 
of Rs. 45,000 was payable by the zppellants herein on or before 21st January, 
1964 The amount was actually deposited into Gout only on 21st July, 1965 Itis 
under these circumstances the respondent herein filed E P. No. 79 of 1965 for recovery 
ofa sum of Rs 4,122 12 consisting of Rs. 4,050 being interest on Rs. 45,000 fiom 21st 
January, 1964, the date on which the amount should have been paid and 21st July, 
1965, the date on which the amount was actually deposited into Gourt, and Rs. 72.12 
being execution charges The appellants herein resisted the claim, but the learned 
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Subordinate Judge of Chingleput by his judgment erd order deted Ist April, 1966, 
overruled the contention of the appellents It ıs egzinst the judgment end order 
the appellants have filed the piesert appeal 


Mr. R. Sundaravaradan, learned Counsel for the appellants, put forward two 
contentions. The first contention 1s that the decree being a partition decree, it 
does not become operative tillitis stamped according to the provision of the Stemp 
Act, such stamping having teken place only ın February, 1965, the respondent was 
not entitled to claim interest for any period earlier to that date. The second con- 
tention ıs that in I.A. No. 33 of 1964 the appellants tendered an amount of Rs. 9,000 
towards the money payable by the appellants to the respondents and the respondents 
did: not accept the tender and therefore the appellants were entitled to counter inte- 
rest on the said amount of Rs. 9,000 from the date of the said I.A I shall dezl 
with these two points in that order. 


As far as the first point is concerned, learned Counsel specifically concedes that 
there is no specific provision in the compromise entered into between the parties as 
to who should pay the stamp duty. However, learned Counsel wants me to imply 
that there was 2n agreement between the parties according to which the parties 
were to bear the stamp in half and half. The further argument is that the respon- 
dent herein not having performed his obligation of bearing half the stamp duty, ıt 
was not open to him to come to the Gourt and ask for recovery of interest. As I 
pointed out already, the compromise decree not having provided for the payment 
of stamp duty by the respondent, it is not possible to hold that the respondent hes 
failed to perform hıs part of the obligation under the compromise decree and there- 
fore he cannot claim interest. Before me learned Counsel put forward the argument 
from a different angle. His contention is that a partition decree, until ıt 1s stamped, 
cannot be admitted in evidence by any court and therefore it cannot be acted upon 
and consequently the respondent cannot claim interest from any date anterior to 
the date when the partition decree was stamped. In my opinion, this argument 
proceeds on a misapprehension. There 1s no provision of law in the Stamp Act 
which compels parties to a document not to act upon or perform the obligations 2s 
between them before having it stamped The requirement of stamping and the 
prohibition of admitting an unstamped document as evidence will be operative only 
in relation to proceedings before Courts or other officers. As between the parties 
themselves, that too parties to a compromise decree, it becomes operative immediately 
and the rights and obligations between them spring forth in accordance with the 
terms of the decree itself In ths case, admittedly the execution petition was filed 
by the respondent after the document was stamped. Therefore the document itself 
cen be admitted in evidence in the execution petition for the purpose of deciding 
the liability of the appellants to pay the interest. It 1s noi the case of Mr. Sundara- 
veredan that if a document cannot be admitted in evidence, the Court should ignore 
or close its eyes to whatever has happened pursuant to the terms of the document 
prior to the stamping of the document. It mzy be, so far as the Court is concerned, 
it can look into the document as 4 piece of evidence only when it 1s stamped. But 
once ıt has been stamped, it can look into the document for the purpose of finding 
out the rights and obligations created in favour of and imposed on the parties with 
reference to the date on which those rights and obligations arise under the terms of 
the document itself. Hence I reject this contention of the learned Gounsel for the 
appellants. 


The second contention is that the appellants tendered a sum of Rs 9,000, but 
the same was refused by the respondent and therefore the appellants are entitled to 
counter interest for the said amount. The learned Subordinate Judge in paragraph 8 
of his judgment pointed out that no certified copy of I A. No 33 of 1964 ın which the 
said amount was said to have been tendered was produced before hım end the cir- 
cumstances under which the said amount was not received are not known. But the 
learned Gounsel states the Court should have called for the papers in the I.A., and 
should have decided the question itself However, the learned Gounsel specifically 
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admuts that he did not ask the Court to call for the papers and did not lead any 
further evidence ın ieletion to the said tender or refusal on the part of the respondent. 
In these circumstances, I do rot consider thet there is any justification to mter- 
fere with the oider of the leerned Subordinate Judge Further, thıs argument of 
the learned Counsel is in 2 sense self-destructive. Admittedly, IA No 33 of 1964 
wes filed at e tıme when the compromise decree wes not stamped If the Court 
cannot look into and take note of enythirg thet hes happened prior to the date of 
stamping, ıt 1s too much for the leerned Counsel to call upon the Gourt to take note 
of his tender prior to the dete when the compromise decree was stamped. 


Under these circumstances, ın my opınıon, there are no merits ın this appeal end 
the seme is dismissed with costs 


V.M.K — Appeal dismissed. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT .—MR Justice M NATESAN 


S Venkataramanaswemı Ayyar .  Petihoner* 
v. 
S. Abdul Weheb (No (2) .. Respondent. 


Madras Buildings (Lease and Reni Control) Act (XVIII of 1960), section 25—Revision— 
Extent of powers—Proprety of order—Wider powers than conferred by section 115, 
Civil Procedure Code—Questn of wilful default ın payment of arrears—Section 10 (2) 
()}—Wilful default—Bona fide dispute relating to an agreement to pay enhanced rent— 
Gnl ktıgatıon— Default, of wilful—Wailful default—Not a pure question of fact. 


A suit for 211 ears of rent on the basis of an agreement to pay enhanced rent and 
an application for eviction on the basis of such arreais was tried together by the 
District Munsif who wes also the Rent Controller under the Act. The District 
Judge before whom the Civil Appezl came up for hearing upheld the agreement 
and dismissed the zeppea! filed by the deferdant-tenant. The Subordinete Judge 
before whom the Rent Control Appeal came up for hea. ing, sımply on the factuny 
of the agreement, upheld the order of eyiction The revision petition arising ın 
the Rent Control Appesl was withdrawn to the High Court to be heard along with 
second appeal filed by the defendent tenent. The agreement was sustained in 
the second ?ppeal. 


Held: The petition for eviction of the tenant has to be dismissed ın the absence- 
of wilful defeult ın payment of rent. 


Though the jurisdiction under section 25 of Madias Act (XVIII of 1960) 
is revisional and therefore not as wide ın scope as appellate jurisdiction, the High 
Gourt, in the revısıonal jurisdiction has to satisfy itself rot only as to the legality 


or regularity of the proceedings or orders before the Cowts below but also 2s to 
their propriety. 


Apart from the fact that the question whether there is wilful default o1 not 1s 
nota pure question of fect, the jurisdiction under section 25 of the Act to ex¢mine. 
the propriety of an orde: necessarily involves the power to canvess the correctness 
of the order and ex&mine the circumstances ın which ıt hes been passed, the pro- 
priety of the orde: being something different from its legality or regularity. ‘The 
powers under section 25 are wider then those of the High Court in revision under 
section 115 of the Civil Procedure Code. 


To eirive ot 2 finding thet the tenant is in wilful defeult the mere fect that the 
tenant ıs ın arrears of rent would rot be enough end the Court has to consider 
whether there has been intentional violation of 2 clear obligation to pay the rent. 

To find whether the omission to pay rent 1s intentional, the verious atter.dant. 


circumstences have to be examined, and where what ıs pleaded by the landlord 1s a. 
m 
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subsequent jagreement to pay enhanced rent, the questions whether there could 
have been any bona fide mistake 2bout the agreement pleaded for enhanced rent 
and whether there are reasonable grounds for inferring the existence of a bona 
fide dispute ın the matter of the enhancement heve to be exemined. 

As it 1s the state of mind of the tenant, with reference to the default, that hes to 
be found, no direct evidence can be hed on the matter, and, if there are circum- 
stances from which the Court can reasonably infer that there was really no inten- 
tion to withhold deliberately the rents which the tenant knew were due and paya- 
ble the Gourt will not infer wilful default 

On the facts, there has been a dispute between the parties end ıt cznrot be 
said that the same 1s not bona fide The question of providing additional accommo- 
dation for enhancing the rent wasinissue The hesitancy of the landlord to straight- 
away seek eviction before the Rent Gontroller itself ın a wzy, confirms the view 
It 1s only long after the institution of the suit for arrears of rent 2nd three years 
after the repudiation and default that the petition for eviction was filed. In the 
second appeal ıt has been observed that there wes room for honest mısunderstand- 
ing on both sides (vide (1969) 1 ML.J. 122). The conduct of the landlord in 
accepting the rent and keeping quiet for a long time confirms the view. 

Petition under section 25 (b) (1) of the Medras Buildings (Lease 2nd Rent 
Gontrol) Act praying the High Court to revise the order of the Gourt of the Sub- 
ordinate Judge (Principal), 'Tıruchirapallı (Appellete Authority—Rent Control), 
dated 31st March, 1965 and passed in C M.A. No. 26 of 1964 (H.R.GO.P. No. 30 
of 1963, Rent Controller, Karur) 


R. Gopalaswamı Ayyangar and N. R. Natarajan, fo. Petitioner. 
K. S. Nadu and M. Mani Narayanan, for Respondents 
The Gourt delivered the following 


JupcMent —This Revision Petition is under section 25 of the Madras Buildings 
(Lease and Rent Control) Act (XVIII of 1960) and has been withdrawn. to this 
Gourt for disposal along with S.A. No. 787 of 19651 2s the two ere connected. The 
second appeal arises out of a suit for recovery of arrears of rert, the cle1m being based 
on an agreement by the tenant to the increase of rent from Rs 112 50 to Rs 200 per 
month from Mas: 1960. The tenant contended that there wes no concluded con- 
tract to increase the rent to Rs 200 per month. The District Munsif, Karur, who 
is also the Rent Controller under the Act, tried the suit for arrezrs of rent and the 
application for eviction of the tenant together, end, by consent of the parties, the 
evidence recorded ın the suit was treated as evidence ın the proceedings under the 
Rent Control Act. Eviction was sought on the basis thet the tenant committed 
wilful default ın the payment of rent. The agreement, according to the landlord, 
was in February 1960, and the tenant hed to pay rent 2t Rs 200 per month from Ist 
Mas 1960. But even for the very first payment, he sent only a draft for a sum of 
Rs. 11250 This wes rejected by the landlord. The tenent, without reference to 
the landlord, proceeded to deposit monthly rents et Rs 112 50 per month ın the 
Karur Vysıa Bank Ltd., end, when 2 notice wzs issued by the landlord on 20th Febru- 
ary, 1961, a year after the alleged first default, he forthwith sent a draft for the rents 
due till then, Rs 1,350. The landlord states that he zccepted the seme without pre- 
judice to his contentions For future months the terent sent rents et the rete of 
Rs. 112°50 per month 2nd they were also zccepted by the lardlord without prejudice 
to his claim. The suit for arrears of rent was instituted on 5th February, 1963, when 
three years were about to elapse after the repudiation, the arrezrs being the differ- 
ence which the landlord claimed thet he was entitled to. The petition for eviction 
was filed long after ın August, 1963. The District Munsıf, Kerur, who decreed the 
suit, upheld the contention of the lendlord thet there wzs wilful defeult in the pay- 
ment of rent and ordered eviction 2s prayed for. The zpperl from the order of the 
Rent Controller was lzid by the tenant before the Subordınete Judge, the Appellate 
authority, and the appeal from the decree for arrears of rent ceme up before the 


mm 
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District Judge, Tiruchirapalli, As the tenznt agreed to abide by the decision in 
the District Court, the Rent Control Apper 1 wrs disposed by the learned Subordinate 
Judge after the decision of the lezrred District Judge 


Notwithstanding the agreement to rbice by the decision of the District Court, 
I find that the question of arrezrs wzs ergued on the merits over again before the 
learned Subordinate Judge. The lezrned Suboidinzte Judge set before himself 
for determination ın the zppeal only the question whether the zgieement cated 
8th February, 1960 1s true and vaild He found thet the ögreementis true and 
valid. Without further discussion 2s to the effect of the finding, he dismissed the 
tenant’s appeal before him Here the learned Subordinate Judge hes overlooked 
one crucial aspect for consideration in the appezl before hm. The tenant had, 
no doubt, agreed to abide by the decision of the District Court even in the rent con- 
trol appeal before the Subordinate Judge Actuzliy, the order of the learned District 
Judge on the applıcatıon for transier of the appeal before him to the Subordinate 
Judge, to be heard along with ihe appee! uncer the Rent Control Act, runs thus : 


“In view of the stand teken by the respondent (tenant) thet he 1s prepared to 
abide by thedecision of this Court ın respect of the GM A thet 1s perdirg before 
the Sub-Court, it 1s unnecesszry to trensfer this sppezl to the Suk-Court ” 


‘Glearly this does not mean that, 1f the appeal before the District Court is dismissed, 
the appeal under the Rent Control Act has also to be dismissed strzightewzy. The 
decision in the District Gourt can only be 2s to the truth and validity of the zgree- 
ment and the lability of the tenent to pey the difference ın rent claimed es arıez1s. 
The learned Subordinate Judge has overlooked that the mele existence of zrreers 
of rent or default ın the payment of rent does not ipso facto entitle the eviction of the 
tenant under the Rent Gontrol Act. There must be wilful defzult ın the payment 
of the rent. The learned Subordinate Judge has failed to address himself to this 
question and proceeds ın the view that, once itis found that the agreement for 
enhanced rent 1s true znd valid, eviction should follow zs 2 matter ofcourse In the 
second appeal, the finding of the Courts es to the truth znd validity of the agree- 
ment has been affirmed by me today 1 But that does not necessarily involve my 
ll of the petition under section 25, filed by the tenant ficm the order of evic- 
‘tion, 

Under section 10 of the Act, the Controller can direct a tenant to put his land» 
Jord in possession of the building, if the tenant has not pzid or tendered the rent due 
by hum ın respect of the building, within 15 days after the expiry of the tıme fixed ın 
the agreement of tenancy with his landlord or ın the absence of any such agreement, 
by the last day of the month next following that for which the rent 1s payable, but 
subject to the proviso that, if the Gontroller 1s satisfied that the tenant’s default to 
pay or tender rent was not wilful, he mzy, notwithstanding anything contained in 
Section 11, give the tenant a reasonable time, not exceeding 15 days, to pay or tender 
the rent due by him to the landlord upto the date of such payment or tender and 
on such payment or tender, the application shall be rejected. It 1s relevant to refer, 
in this connection, to section 11 (3) which provides thet, where there 1s any dispute 
as to the amount of rent to be paid or deposited under sub-section (1)., the Control- 
ler or the Appellate Authority, 2s the czse may be, shell, on application mzde to him 
either by the tenant or by the lendlord, and after making such inquiry as he deemed 
necess?ry, determine summerily the rent to be so pzid or deposited. Though the 
Rent Controller has addressed himselfto the question whether there 1s wilful defeult 
ın the pzyment of rent, the Appellete Authority, 2s pointed out bove, has not exa- 
mined that question This question of wilful defeult ws not in issue in the zppezl 
before the lezrned Distiict Judge end the decision of the learred District Judge ın 
the matter would be 1elevant and bird the prties ın the zppezl under the Rent 
Gontrol Act to the extent to which the decision went 2nd no further. It has, there- 
fore, become necessary to examine this espect of the question, 2s, in the absence of 
-Any finding es to wilful defult on the pert of the tenant, no eviction could be ordered. 
mmm RR İİ En DİY 
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The matter ıs now before me ın revision under section 25 of Madras Act XVIII 
of 1960. Though the jurisdiction 1s revisionz1 2nd therefore not 2s wide ın scope 
as an appellate jurisdiction, this Court, ın this revisional jurisdiction, has to satisfy 
itself not only as to the legality or regularity of the proceedings or orders before the 
Courts below but also as to their propriety. Apart from the fact that the question 
whether there is wilful default or not 1s not 4 pure question of fact, the jurisdiction. 
under section 25 of the Act to examine the propriety of an order necessarily involves 
the power to canvass the correctness of the order and exz'mıne the circumstances m 
which it has been passed, the propriety of the order being something different from 
its legality or regularity. The powers under section 25 are wider than those of this: 
Gourt in revision under section 115 Civil Procedure Code 


On the finding I have given ın the second appeal, ıt ıs now concluded that there 
has been an zgreement between the parties as to the enhancement of rent. To 
arrive at a finding that the tenant 1s in wilful default, the mere fact that the tenant 
18 in arrears ofrent would not be enough and the Court has to consider whether there 
has been intentional violation of a clear obligation to pay the rent To find whethe: 
the omıssıon to pay rent 1s intentional, the various attendant circumstances have to 
be examined, and, ın a case like the present one, where what 1s pleaded by the land- 
lord is a subsequent agreement to pay enhanced rent, the questions whether there 
could have been any bona Jide mistake about the agreement pleaded for enhanced 
1ent and whether there are reasonable grounds for inferring the existence of a bona fide 
dispute ın the matter of the enhancement have to beexamined. As it is the state of 
mind of the tenant, with reference to the default, that has to be found, no direct 
evidence can be had on the matter, and, if there are circumstances from which the 
Gourt can reasonably infer that there was really no intention to withhold deliberately 
the rents which the tenant knew were due and payable, the Court will not infer 
wilful defoult In Kuppuswamy Iyer v. Harınarayanacharı, Rajagopala Ayyangar, J., 

sobserved : 

“ The question whether the default is wilful involves the determination of the 
State of mind of the tenant and is thus primarily a question of fact. Of course, 
this has to be gathered from the circumstences, as no direct evidence is possible 
ın regard to this matter. But in considering ıt one hes to take note of the fect that 

> the condition that the default ın the payment of rent should be “ wilful’? has been 
introduced by way of amendment in the plece of a provision which permitted evic- 
tion on mere default. Therefore, 1f there are circumstances from which ıt cen. 
be gathered that there was really no intention deliberately to withhold the pay- 
ment, I am of the opinion that there cannot be any wilful default which is necessary 
to constitute a ground for eviction under the Act as now amended In other 
words, the distinction has to be drawn between more failure to pay and a wilful 
default ın payment” 


Now, to exemine the circumstances of this case to find whether there has been 
wilful defeult in the payment of the difference between the sum of Rs. 200 per month 
as per the oral agreement on 8th February, 1960 and the then prevailing rent of 
Rs. 112.50 per mensem. On the finding of the Courts below as to the truth of the 
agreement which has been accepted here there 1s default. Thatfrom the very begin-- 
ning there has been a dispute between the parties about the defandant's lability 
for enhanced rent, is clear from the fact that even immediately after 
8th February, 1960 on which dete it is found that there was an agreement 
between the parties, the defendant had not remitted rent at Rs. 200 but 
only sent a draftfor Rs.11250 This of course was not accepted. But 
immediately before, the tenant sent drafts for two sums for the arrears of 
1ent at the rate of Rs 112'50 per month upto Thai 1960 and an extra amount 
of Rs. 150. The landlord, ın his application for eviction, states that the 
tenant has set up an entirely different tenancy, as 1f the agreement for pay- 
ment of rent at the rate of Rs 200 pe: mensem was not only in respect of the 





i1. (1956) 69 L.W. 72 at 73. 
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property ın question already under lease but also that the lease included two upstaus 
rooms in the occupation of others. That there has been really a dispute between 
the parties about the scope of the terms of the agreement, is manifest from the fact 
that, notwithstanding the failure of the defendant to send the agreed rent, the plain- 
tuff did not take any action for nearly three years When the third year was about 
to expire, the landlord files the suit for recovery of arrears of rent ın the civil Court 
and approaches the Rent Controller for eviction of the defendant some months after, 
after the dispute had been squarely put in issue ın the cıvıl sut, We have to bear ın 
mind that originally the :ent was Rs. 150 per month and zdmittedly ıt wes subse- 
quently reduced to Rs 112-50 per mensem The plaintiff’s case 1s that on 8th Febru- 
ary, 1960 the defendant agreed to pay rent at Rs 200 per month from Masi 1960 
onwards. In his deposition, he would state that the defendant offered to pay rent at 
Rs 175 per month for the property already leased alone, but that he did not accept the 
same The plaintiffwould state that he never demanded higher rent at any time before 
Std February, 1960, and that he wanted a solatium just to accept the enhanced rent 
of Rs. 200 per month. He admits in his deposition that every time he had been writ- 
ing about the agreement, the defendant was denying the same About the defen- 
dant’s case that he wanted the two upstairs rooms also to be given possession, the 
admission of the landlord is that the defendant wanted the tenants of the two up- 
stairs rooms to vacate and the rooms to be given to him. The plaintiff states that 
the agreement for payment of rent was concluded even before the defendant wanted 
these two upstaırs rooms. But a reference to the deposition of P W, 2, Natesan 
Pillai, admittedly the mediator, leaves one with a different impression. According 
to P.W. 2s version, he first had a discussion ın the matter with the defendant, 
and after settling the matters with the defendant he took the defendant to PW 1, 
P.W. 2 admits that, when he asked for enhanced rent, the defendant wanted the 
two upstairs rooms also for his occupation It 1s the version of P W. 2 that, when 
the defendant asked for the vacant possession of the upstzirs 100ms, P.W. 1, said 
that he would consider ıt as and when the rooms fell vacant. In the connected 
second appeal, I have examined the defendents case as to the negotiation’s that took 
place on 8th February, 1960, particularly with reference to the letters, Exhibits 
A-7 and B-8. The record, examined 2s 2 whole, leaves one with the impression 
that the truth les mid-way and that there 1s an exeggerated defence put forward by 
the defendant It may be that, having sei out his terms to P W 2, the defendant 
was not very articulate ın presence of the plaintiff, due to the plaintiff’s status 

But the plea of the defendant 1s not one of want of mutuality or absence of consensusad 
idem but a wholesale demal of the zgreement In the absence of a specific defence 
in that regard, ıt was not for the Court to exemine any such plea. But the thing 1s 
clear that the placing of the defendznt ir possession ot the two upstairs rooms must 
have played a prominent and importent part in the negotiations that took plece on 
8th February, 1960, and that there was some kird of obligation, whether as a term 
of the contract for enhancement of the rent o1 otherwise, for the plaintiff to put the 
defendant in possession of the two upstairsiooms It is the admutted fect that, 
even at the time of the suit, the occupants of the upstairs 100ms had not surrendered 
possession of the rooms even to the plaintiff The agreement was admittedly o1al, 
and PW 2 says that, when he settled the terms with the defendant, none else was 
present The defendant, in his evidence, states that PW 2 suggested to him that 
he could pay higher rent, 1f the two upstairs rooms were given to him According 
to the defendant, he did not give any final consent to PW 2 with regard to the 
rent PW 1 had stated, ın attempting to explain eway Exhibit B-8 that he wanted 
the defendant to take possession of the upstairs rooms on his behelf As pointed 
out by me in the judgment in the second appeal! the larguage of the letters, Exhibits 
A-7 and B-8 does not support it, and the deferdant, in his deposition, stetes that 
P.W 1 asked him to take possession of the rooms for his own benefit and not for the 
benefit of the plaintiff The following answers elicited from the defendant ın cı 05s- 
examination are significant: 
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“ Tt is not correct to say that Exhibit B-8 ıs sent to me to help P.W. 1 to get 
vacant possession of the upstairs rooms for my benefit. sese üzüme aoe 
It ıs not correct to sey thet when the rent was fixed at Rs. 200 per mensem for 
the suit premises (it Was not) for upstairs rooms also.” 


One thing emerges from the evidence of the parties, oral and documentery, 
that there has been a dispute between the parties, the defendant contendirg that the 
enhanced rent should be considered on deliverirg of vacant possession of the iwo 
upstairs rooms to him by the plaintiff, while the plaintiff took the stand that without 
ary reference to the upstairs rocms the rent was fixed at Rs. 200 per month. In 
the absence of proper plezs and the lımıted scope of the secor.d zprezl, I hzve con- 
firmed the findings of the Courts below. Butthe fact that the crvil Gourt holds that 
the rent pzy«ble right through from Mzsı 1960 has been enhar.ced to Rs. 200 
per moxth, cannot, having regad to all the aspects of the case, make the non-p2y- 
ment of arrears of rent a wılrul cefzult. There hes teen a dispute between the 
patties and it cannot be szid that the same 1s not bona fide. The hesitancy of the 
plaintiff to straight: wi y seek eviction before the Rent Gontroller itself, ın a wey, 
corfi ms that view. It 1s only long after the institution of the suit for arrears cf rent 
and three years after the repuciztion and defzult that the petition for eviction was 
filed. Here section 11 (3) of the Act has a bearing. It is proviced that, where there 
is any dispute as to the : mount of rent to be paid or deposited uncer sub-sectior.(1), 
the Controller or the Appellate Authority, as the case may be, shall, on zpplcatıon 
made to him either Ly the tenant or by the lendlord, and after such inquuy zs he 
deemed necessary, Cete: mine summarily the rent to be so paid or deposited. The 
dispute in this czse between the parties set out by the defendant cannot be wholly 
false and the defer.ce put forwerd cannot be seid to be ore just to drzg on the pro- 
ceedings. In the second zppezl I have remarked that there 1s room for honest mis- 
understanding on both sıces The fact thet an exaggerated delerce has been raised 
cannot make the existing dispute farcical and frivolous The other question as to 
the vzlıdity of enhar.cement of the rent by about 80 per cent mooted and decided 
in the connected secor.c rppezl, is not also a flimsy one. There was no additional 
accommodation 2nd the Court had to consider whether the enhancement of rent wes 
valid under the Rent Control Act Certainly the dispute, both of Jzw and fact, is 
genuine and ıt celled for careful consideration and ad judication by the civil Gourt. 
Tt must, therefore, be held that the non-pzyment of the difference ın rent will not 


amount to wilful defzult, entitling the lardlord to an orcer of eviction. 


A point was made that there was default in the payment of the admitted rent 
of Rs. 112 50 per month After the return of the draft for Rs. 112.50, the defendant 
had been, without reference to the plaintiff, depositing the rents for a year in the 
Karur Vyasız Bank Ltd. Once 2 demand wzs made therefor, the deferCent sent 
the zmount accrued without deley. No doubt ıt was accepted by the plaintiff 


without prejucice to his contentions ard therezfter the deferdent contirued to 


send the 2dmitted rent to the plaintiff In his ceposition, the plaintiff has stated 
that the defendant has been feirly reguler after the eviction order in the previous 
‘muits,in his deposition, that till the date of his giving 


eviction petition. Heac 
evidence there were no crrears at the rate of Rs. 112 50 per month. No doubt, 


this Gourt has held that, merely becuse the rent due for one month hzd been impro- 
perly refused when terc eec, it Coes not mean that the rent for the succeecing month 
is neither Cue nor pi y: ble and thet a duty 1s ceston the tenant to make pzyment or 
tender every month. The present Act prescrikes the mode for the deposit of rent 
and discharge of the tenent’s obligation, where the landlord refuses to ztcept the 
rent tendered. In the instant cese, with reference to the 2C.mitted part of the rent, 
it looks as if the landlord wrs prepzred to waive the prior defzult, reservirg his 
cizim for the balerce ofrent cue The sccepterce of the rents paid out of tıme with- 
out prejudice in the context zppezrs to be, without prejucice to cizım the dıflererce 
as for more then two years efter the acceptance of the deleyed pzyment, no action 
for eviction was teken, end in, the meanwhile the edcmitted rent wes being received. 
The non-pzyment of rent on the due dates in the intervening period after the return 
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of the first draft for Rs 112.50, cennot, in the circumstences of the case, be held to 
constitute a wilful defeult. : 

It follows that the order of the Rent Controller, confirmed on appeal by the 
Subordinate Judge, has to be set aside and the petition for eviction dismissed. There 
will be an order accordingly dismıssırg the petition for eviction. Of course, this 
Gourt is not concerned with any default subsequent to the decision of the civil Court. 
The Civil Revision Petition is allowed. The parties will bear their respective costs 
throughout 


V.S. ——— Petitton allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Appellate Jurisdiction.) 


PRESENT :—Mr. K. VEERASWAMI, Officiating Chef Justue ano Mr. Justice 
T. RAMAPRASADA Rao. 


Thiruvergadzm ae Appellant® 
v. 
Muthu Chettiar and another a» Respondents, 


Rice Milling Indusiry (Regulation) Act (XXI of 1958), section 5—Grant of permi— 
Order passed under section 5—Whether admimstrative or quasi-juciciz.1—Obyection by 
trustee or worsh pper of temple to the grant of licenc to rice mill near temple—Whether such. 
a person is a person aggrieved. 

Constitution of India, Article 226—Aggreved person—Meaning of—Court’s power to review 
administrative orders— Failure to give reasons—Effect of—Examiaton of records by 
Court. 

Words and phrases—Aggrieved person. 


A power can be said to be guasi-judıcıal in character, 1f ıt confers authority to 
decide rights or liabilities which affect parties, and the statute which cor.fers the 
power also indicates that there ıs a duty in exercisir g the pcwer to zct quasi- 
gadıcıaliy. Even where there ıs authority the exercise of which affects parties, 
it cannot be tzker. as a rule that an order made ın exercise of such power is reces- 
sarily quasi-judicial ın character. The nature of the order will further Ceperd 
upon the scheme and ıntendment of the provisions of the Act which confers the 
power and which mey throw light on the question. 

An order made under section 5 of the Rıce-Millirg Incustry (Regulztion) 
Act is administrative ın character. The Actısıntended to regulate the rice milling 
industry ın the interests of the general public. The Act 1s essentially a regulztory 
measure. It1s true that in the course of exercising the power to grant a pe mit 
the authority vested with the power 1s enjoined to have regard to the specified 
matters and for that purpose, an investigetion ought to be Ciected. But keyor.d 
that the power to grant permit is not one to Cecice rights as such. 

The question whether an order is quasi-judicial or 2c ministrative in chrrecter 
arises not with reference to the scope of the power of this Court under Article 996 
of the Constitution The power under the Article is not corfired to jucici:1 or 
quasi-judicial orcers, but ıt 1s within its zmbit to review even -Cmir istrative orders, 
if only to see that they conform to the rule of lzw and are within the limits of the 
grent of the relevant powers. The relevancy of the chzrzcter of the order as 
quasi-judicial is that in the case of such orders they zre bourd to set out the rer.sons 
therefor. That ıs however not to imply thet cdmiristretive orcers, zs a rule 
are not required to set out rezsons There mzy be czses ın which the ci: cums- 
tarces mr.y call for setting out rezsons. But, in czse of frilure to Co so it my rot 
follow that the orders are recessarily bad. It will ke open to the Court to ex. mire 
the records ard satisfy itself whether the authority exercisir g the power in cecide 
ing a matter hrs re?sonabiy epplied its mind to the 2ppropricte statutory provi- 
sions and the facts. 


— 
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(On the facts, held, the licensing authority, ın making the impugned order 
under section 5 has applied its mind to all the relevant matters enjomed by the 
statutory provision to be taken into account and to the facts relating to them, 
though of course this does not 2ppear ex face the order). 

A person can be said to be aggrieved, 1f apart from the general interest such 
person, as a member of the public, may have, he has a particular or special ınte- 
rest ın the subject-matter supposed to be wrongly decided (On the facts, held, 
that the appellant ıs not a person aggrieved.) 

Appeal unde: clause 15 of the Letters Patent against the Order of the Hon’ble 

Mr. Justice Kalasam, dated 8th March, 1968 and made ın the exercise of the Special 
Original Jurisdiction of the High Court in Writ Petition No. 898 of 1968 presented 
under Article 226 of the Constitution of India to issue a writ of cerhorar calling for 
the records connected with the order of the 2nd 1espondent herein made, in G.O, 
Ms. No 1422, dated 16th November, 1967 and to quash the same. 

G. Ramaswamy, for Appellant. 

R. G. Rajan, for 1st Respondent. 

The Government Pleader, for 2nd Respondent. 

The Judgment of the Gourt was delivered by 

Veeraswami, OC.7—Ihıs Appesl arises from an order of Kailasam, J., 

dismissing m lime the petition under Article 226 of the Constitution 
to güash an order of the State Government, dated 16th November, 
1967 granting to the first respondent a permit under section 5 of the 
Rice Mulling Industry (Regulation) Act, 1958, read with the Government of India 
Notification G S R. 512, dated 22nd April, 1959 for establishing 2 new rice mili at 
Enadhi village, Pattukottaı Taluk. The first respondent applied for a permit on 
8th November, 1966, the site was approved on 10th January, 1967 and it would 
appear that the Panchayat Union Council gave its permission for granting ofa licence 
on 13th March, 1967. The permit issued to the first respondent prescribed a period 
within which he should establish the rice mill Itas stated that since then the first 
respondent has put up the construction and installed a mull thereby incurring a 
heavy expenditure The appellant representing a local temple which 1s 65 feet 
removed from the site on which the rice mull ıs located, raised certain objections which 
are also supported by some of the villagers who were worshippers. The objections 
were that the establishment of the rice mill so near the temple would cause ınconve- 
nience to the worshippers particularly at the tıme of the festival Further, if 
decortication were to be permitted, the vibration emanating would affect the temple 
building The impugned order of the Government granting the permut 1s silent 
about the objections But the preamble to the order shows that the District Revenue 
Officer’s report, dated 31st July, 1967 had been referred before the decision to 
grant the permit was arııvedat Kailasam, J., in dismissing the writ petition n lemme 
stated that he did so in view of the decision of this Gourtın W P. Nos 2132 and 2298 
of 1966 Those cases related to rice mill permits, 2s ın ihe present appeal The 
learned Judge took the view that en order granting permit was an administiative 
order and that the petitioners ın those cases could not, in any case, be regarded as 
aggrieved. 

Mr. G Ramaswamı for the eppellant contends that an order under section 5 of 

the Rice Milling Industry (Regulation) Act, 1s having regard to the nature of the 
power, a quasi-judicial order and that the appellant being an objector 1s also a person 
aggrieved He says thet inasmuch as the impugned order of the Government does 
not ex face show that the objection had been dealt with and does not give reasons for 
rejecting them, itis asa quasi-judicial order, vitiated, which, for thet reason, can be 
removed by this Gourt by certorarz. In support of his contention 2s to the nature of 
the power or jurisdiction of the Government under section 5, he has invited our 
attention to certain decided cases to show whether the power ol jurisdiction 1s quasi- 
judicial ın characte: willdepend upon its nature, the manner of its exercise and how 
it affects the rights of parties. The proposition formulated in that broad manner 
is Unexceptionable, A power can be said to be quasi-judicial ın character, if it 
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confers authority to decide rights or liabilities which affect parties, and the statute 
which confers the power also indiçates that there is a duty ın exercising the power to 
act quasi-judicially. Board of High School v Ghanskyam1, observes : 

“ The inference whether the authority acting under a statute where it is silent 
has the duty to act judicially will depend on the express provisions of the statute 
read along with the nature of the rights affected, the manner of the disposal-pro- 
vided, the objective criterion if zny to be adopted, the effect of the decision on the 
person affected and other indicia 2fforded by the statute A duty to act judical- 
ly may arise ın widely different circumstances which ıt will be impossible and 
indeed inadvisable to attempt to define exhzustıvely.” 


In Ridge v. Baldwin”, the second requirement of duty to act judicıalıy was considered 
to be unnecessary ın relation to a question whether the principles of natural justice 
had not to be followed in making an order under section 191 (4) of the English Police 
Act. That sub-section specified the grounds on which a constable could be dismissed 
from service, and, the particular ground on which the dismissal was made, having 
not been made known to the officer concerned and his explanation asked for the 
House of Lords was of the view that on account of failure to observe the principles 
of natural justice, the order was vitiated. Referring to Ridge v Baldwin, the 
Supreme Court ın Sadhu Singh v Delhi Admınısiratıon?, pointed out that the English 
case did not support the broad proposition that no order of public authority which 
affected the nights of 2 person might be made without giving that person an oppor- 
tunity of making a representation against the proposed order. It seems to us that 
even where there is 2uthority the exercise of which affects parties, ıt cannot be taken 
as a rule that an order made in exercise of such power is necessarily quasi-judicial in 
character. The nature ofthe order wıll further depend upon the scheme and intend- 
ment of the provisions of the Act which confers the power and which may throw light 
on, the question. 

So far as an order made under section 5 of the Rice Milling Industry (Re, ula- 
tion) Act 1s concerned, we are of the view that havıng regard to the provisións of 
that section and of the Act as a whole, ıt 1s administratıve ın character. The Act is 
intended to regulate the rice milling industry ın the interests of the general public 
The Act is essentially a regulatory measure. Sub-section (3) of section 5 says 
that grant of a permit under sub-section (4) 1s related to the necessity for ensuring 
adequate supply of rice and sub-section (4) prescribes the procedure for grent of a 
permit. It specifies 2 number of matters which ought to be taken into account in 
granting a permit, and, for that purpose, the Government should cause a full and 
complete investigation to be made ın the prescribed manner. The other provisions 
of the Act bear on restriction on rice mulls, power of inspection returns, penalties, 
certain offences and delegation of powers We may particularly notice that section 
12 which provides for appeals, does not give a right of appeal against an order under 
section 5 That by 1tself1s not conclusive but on a consideration of these provisions 
we are clearly of opinion that an order under sub-section (4) of section 515 in its effect 
but administrative in character It 1s true thet in the course of exercising the power 
to grant a permit, the authority vested with the power 1s enjoined to have regard to 
the specified matters and for that purpose, an investigation ought to be directed 
But beyond that the power to grant permit is not one to decide rights as such Itis 
contended by Mr Ramaswami that refusal of 2 permit may affect fundamental 
rights, but, ın our view, that general consideration does not alter the true character 
of the power under section 5 (4). Its a regulatory power which is justified by its 
being reasonzble ard intended to serve public interest 

A few cases which this Gourt had occasion to decide under the Rice Milling 
Industry (Regulation) Act have been brought to our notice on that aspect of the 
question, but on the view we have taken, ıt does not eppear to us to be necessary to 
refer to them ın detail The view we have expressed is however, in conformity with 





1. (1963) 2 S.CJ. 509: ALR. 196% SO, 66: LR. (1964) AG. 40. 
8110, Swan 3: : (1966) 1 SC J. 215 : (1966) M.L J. (Cri } 
2, (1963)2 WLR 935: (1963) 2.ANER. 153: (1964) 1 S.C.R. 243 : ALR. 19668.Ö. 91; 
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PLL L. Ramanathan Chettiar v. Board of Revenue, Madras+, and the orders in Writ Appeal 
No. 195 of 1962 and WP No 43 of 1964—Lakshm: Ammal v. Commissioner of Canl 
Supphes3, left the question open. 

The question whether an order is quasi-judicial or zd ministrative m chryzcter 
arises not with reference to the scope of the power of this Geurt ur.cer Artick 226 of 
the Constitution The power under the Article is not cor-fired to juciciz] or guzsı- 
jüdicıal orders, but it ıs within its zmbit to review even @Cmunistiative olCcıs, if 
only to see that they conform to therule oflaw and are withir the hmuts oi tke pint 
of the relevant powers The relevancy of the character of the order zs quasi-juc azl 
is that ın the case of such orders they are bound to set out the rezsors therefor. 
That is however not to imply that zdmınıstratıve oces, zs 2 1ule ze rot 1equiied 
to' set out reasons. There may be cases in which the cicumstances miy call 
for setting out reasons. But, ın case of failure to do so it mzy not follow thzt the 
orders are necessarily bad It will ke open to the Court to ex: mine the 1ecoics ard 
satisfy itself whether the authority exercising the power ın Cecicirg 2 matter has 
reasonably applied its mind to the appropriate statutory provisions ard the ficts. 


In the instant case, on a reference to the record, we are setisfied that the licensing 
authority, ın making the impugned, order urcer section 5 hes zpplied its mird to all 
the relevant matters enjoined by the statutory provision to Le tz.ken into zcccunt and 
to the facts relating to them, though of course this Cces not zppear ex facie the order. 
As we said, the order does refer to the report from the Distiict Reverue Off cer. 
We have looked into that report which has consicered the objectiors frcm the wor- 
shippers and the appellant in relation to the temple, ard, suggested thet they might 
be overruled When this report wes referred to ın the impugred oicer thee 1s ro 
reason ın the circumstances to thirk thet the Goverrmert cid so mechinicz ly. 
What is, however, stated for the eppellert 1s that the District Supply Officer, who 
actually carried out the investigetion contemplated Ly section 5 (4) zrd mzde a 
report made it zppear to the appellant that there wes substar.ce in the ol jectiors on 
behalf of the temple, and that, the fect that the report was surprisir.gly zgzirst the 

” temple was brought to the notice of the Goverr ment erd there is rothirg in the 
impugned order dealing with that espect. But, the substance of the matter is whe- 
ther the Goverrment applied its mind to the objections on behalf of the temple 
and rejected them That, we are satisfied, they did 


5 Learned Government Plezder conterded that the. ppellznt, in zry crse, crnrot 
be regarded as an zggrieved person Though, on the view which we have clrercy 
expressed, this question does not require to be consic ered, revertheless we mi y briefly 
express our view. A person cen be said to be rggrieved, if aprrt from the gereral 
interest such a person, as a member of the public, mzy have, he has 2 particulzr or 
special interest in the subject-mrtter supposed to be wrorgly decıded. In SM. 
Transport v. Raman and Raman3, which arose urcer the provisiors of the Mrdrs 
Motor Vehicles Act, this Gourt after referrirg to the obsrvatiors of Errl of Rer¢irg, 

-C J., in Rex v. Richmond Confirming Authority Ex parte, How.tt4, end 2lso Rex v. Groom 
Ex parte, Cobbold®, laid down the true principle in these words: 


“The true principle ıs to determire whether the zpplicrnt hes an interest dis- 
tinct from the generzl ırconvenlerce which mey be suffered by the kw beirg 
wrongly administered ” 

We do not see how, in that sense, the appellant cen be said to ke zggrieved in the 
matter of grant or refusİ of licence to the first responcent ur.Cel section 5 He pur- 
“ports to be a trustee or worshipper of the temple He 1s not a rivel cpphezrt for a 
rice mil pe’ mit nor is he the owrer of a rice mill, ror, zs fer zs we zte eble to see, 
is he interested in the metters specified ın section 5 (4) of the Act It is true the 
averment is that the running of a rice mull 65 feet ew: y frem the t:mple mi y czuse 
na EML KN PS DR AND a S EEE TL GN SUES 
1. LLR.(1964)1 Mad 151:(1963)2MLJ. 3. (1961) 2 M.L J. 127: LL.R. (1961) Mad. 
320 110: AIR. 1961 Mad 180. 


2. LLR. (1964)2 Mad. 869 :(1965)1M.LJ. 4 LR. (1921) 1 KB 248. 
rig. 5. L.R. (1901) 2 KB.157. 
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inronvenience to the worshippirg public and also mey affect the temple building. 
. Whether it is so or not, that is not 2 consequence which 1s directly conretted with 
or flows from the rice mill licence. The complaint of nuisance, if at eH 1s directed 
against the running of the rice mull and rot the permit itself The zemecy of the 
appellant, ın such a caseif it is available is not ın respect of the licence ard has to be 
sought in separate proceedings In our view, the appellant is not a pe son aggrieved. 


The appeal ıs dismissed with costs. Gounsel’s fee Rs. 100 


8.V.J. Appeal dismissed. 





IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—-Mr. Justice P. RAMAKRISHNAN 


The Management of Kodaikanal Motor Union (P.), Ltd., 
Thenkarai, Periakulam, Madurai District .. Petitoner* 


A. Nallathambi represented by Madurai Motor Labourers’ 
Union Branch, Thenkarai, Perizkulzm and others .. Respondents. 


Industrial Disputes Aci (XIV of 1947), section 33-C (2)\—Absence of an award or settlement 
regırd.ng bonus—Clurm for bonus if can be enforced by filing a claim petition under section 
33-C (2)—Furisdiction of Labour Court 


Industrial disputes—Dismissal for misconduct—If and when disentitles the worker from claim- 
ıng bonus—sSecurity deposit—When can be withheld for loss caused by misconduct 


The argument that in the absence of an award by a competent trıbunzl or a 
settlement between the management and the workers, the workers cannot enforce 
a claim for payment of bonus by a clz7im petition under section 33-G (2) of the 
Industrial Disputes Act 1s untenable The jurisciction of the Lz bour Court under 
section 33-G (2), when a claim for pz yment of borusis raised before ıt, 1s rot con- 
fined to its Ceterminetion only if there ıs an ward or settlemert about the bonus. 
The absence of an award or settlement will not, per se, excluce the jurisdiction 
of the L.bour Court to consicer the claim for theccmpuirtion of bonus by the 
worker. What the Labour Court hes to consider, when 2 clrim for borus 1s mrde 
before it uncer section 33-G (2) ın the absence of an ¢werd or settlement, is 
whether in the light of the perticuler cu cumsterces in which the clz1m to bonus 
ıs made ın the case, the worker’s cirim could be sustzired or not 


It will be entirely out of plece for the L-bour Gourt, in proceedıngs uncer sec- 
tion 33-G (2) initiated severz1 yeers zfter the origins] orcer of ¢1smussz! of the 
worker, to embark on an enquiry about the propriety of the orcer of cısmışs2l 
or the terms of the order ofdısmıssıİ, constituting 7s 1t were an zppellz te euthority. 
over the cecision of the manzgement. ae 


While ıt mey not be a safe precečent ın labour-manrgement relr tions, to hold 
that the dısmıssal of a worker for misconc.uct, per se would Cisentitle h'm to pey- 
ment of bonus for a year when other employees similarly siturted but who con- 
tinued ın service had been prıd bonus, ıt will be proper to recogrise an exception. 
to this rule ın cases where the dismıssil hes been for miscorcuct which involved 
loss or damrge to the menzgement In these cxcepted czses the mrnrgement 
would be entitled to withhold borus to the worker as a set-off cg inst the loss or 
deamge. It will be then for the worker to prove thrt ir the prrtıculrr mrnege- 
ment wherein he 1s employed there wes 2 prectice contrary to the gerer | princi~ 
ples laid down above. In such circumstances ıt will be for him to 2¢cuce evi- 
dence zbout it. 

a m a a a alk ÜL 

#W.P. No. 4435 of 1965. 14th August, 1968, 
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. | The management, however, cannot withhold the security deposit belonging to 
the worker for loss thus caused unless the management proves satisfactorily that 
it had a lien on that money for loss caused to 1t by the worker’s misconduct. 

Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of certiorar: calling for the records connected with the order 
of the Presiding Officer, Labour Court, Madurai in Glaim Petition No. 226 of 1964 
dated 7th August, 1965 and quash that portion of the order dealing with the ques- 
tion of bonus and return of security deposit. 


S. Chellaswamy for Petitioner. 
NGR Prasad for ist Respondent. - 
J. Kanakaraj, Government Pleader for 3rd Respondent 


The Gourt made the following 
ORDER :—This petition 1s filed by the Management of the Kodaikanal Motor 
Union (Private) Limited, aggrieved against the order of the second respondent, the 
Presiding Officer, Labour Gourt, Madurai, ın a claim petition under section 33-C 
(2) of the Industrial Disputes Act (XIV of 1947) The worker in question, first 
respondent, who filed the claim petition, was employed as a conductor. It is com- 
mon ground that he was dismissed from service by the Management on 21st Novem- 
ber, 1961 for the reason stated in the order of dismissal (Exhibit M-6) : 
“ He was dismissed from service 2s he meddled with the brake tube of the bus 
MDU. 6590 which caused serious accident and damage to the extent of Rs 3,000” 


The claim of the worker was that during the year 1960-61, the Management had 
been paying bonus to its employees at the rate of three months’ salary. Therefore, 
notwithstanding that he had been dismissed from service on 21st November, 196] 
» he was entitled to bonus which in his case came to Rs 135 There was also an 
amount of Rs. 50 which was in deposit with the Management on his behalfas security 


eş and that amount also had to be repzid to him. He also claimed arrears of salary 


for a certain period and that was disallowed by the Labour Court and there 1s no 
challenge now before me about it But the Labour Court, however, found that the 
Management was liable to pay bonus to the worker, but the amount was fixed at 
Rs. 121 and also to return the security deposit of Rs 50 
? Learned Gounsel Sri Ghellaswami appearing for the Management in this Writ 
Petition argues that in the absence of any award by a competent Tribunal or a settle- 
ment between the Manzgement and the workers, the workers cannot enforce the 
“claim for payment of bonus by a claim petition under section 33-G (2) of the Indus- 
trial Disputes Act and that the Labour Court has also no jurisdiction to give a deci- 
sion about the right to obtain bonus in such a claim petition This argument 
however, appears to me to go against the trend of authority, which is inclined to take a 
wide view of thescope of the enquiry under section 33-C (2) Thus, in East India 
„Goal Go. v. Rameshwar?, the Supreme Court has laid down that whereas sub-section 
(1) of section 33-C 1s confined to claims arising under an award or settlement or 
ünder Ghapter V-A, claims which can be entertained under section 33-G (2) “me 
not so confined to those unde: an award or settlément or Chapter V-A” No doubt 
when there is an award or settlement and the claim under section 33-G (2) is based 
upon such an award or settlement, the Court dealing with that claim, as hes been 
laid down 1n several decisions including the decision above cited, has powers unalo 
gous to those of a Court in execution proceedings, and ıt would be open to the 
„Labour Gourt to consider the plea of nullity where the award is made without juris- 
diction. But these last observations do not mean that the jurisdiction of the Labour 
Court under section 33-G (2), when a claim for payment of bonus is raised before ıt 
is not confined. to 1ts determination only if there is an award or settlement about the 
bonus, and the Court cannot refuse to give a decision by making a computation 
when there are ample materials from which the Court could hold, apart from the 
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existence of an actual award or an actual settlement that the worker has a right to 
be paid bonus. From this point of view, I 2m of the opirion thet the #bsence of 
an award or settlement will not, per se, exclude the jurisdiction of the Labour Court 
to consider the claim for the computation of bonus by the worker, 2nd I therefore 
over-rule this objection of the petitioner ın this case. 

What the Labour Court has then to consider, when 2 claim for bonus is made 
before it under section 33-G (2) in the absence of an award or settlement, 1s whether 
ın the light of the particular circumstances in which the clzim to bonus is made in the 
case, the worker’s claim could be sustained or not. The general principles in regard 
tothe award of bonus have now come to be fairly settled by reason of the succes- 
sive decisions in Industrial Disputes arising out of claims for bonus on which awards 
have been passed by Labour Tribunals They relate to the period before the pass- 
ing of the Payment of Bonus Act These principles have been summerised ın the 
latest book of V.G Row, ‘ Law Relating to Industrial Disputes’ (Third Edition), 
part II, page 750. The general principle 1s that all workmen who have hed a hand 
in earning profits ofa particular year would be entitled to bonus, and all apprentices 
should be entitled to bonus especially when apprentices zre also specifically included 
ın the definition of the word ‘ workmen ’ ın the Industria] Disputes Act, 1947. The 
bonus should be in terms of the basic wages only and ıt should not include dearness 
allowance unless there 1s a custom to so include ıt or to include any other similar 
allowance Then comes the issue which 1s relevant for the cırcumstarces of this 
case, the issue of dismissal for misconduct of a worker, 2nd whether ıt would dis- 
entitle hım to claim bonus This issue has come in for consideration in several 
awards of Labour Tribunals of which the awards in Ganesh Flour Mills Co Lid. v. 
Their Workmen!, Burmah-Shell Oil Co. v. Ther Employees?, and The Maill Owners 
Association, Bombay v. The Raskirıya Maill Mazdoor Sangh, Bombay3, mzy be mentioned. 
In the first decision the Labour Appellate Tribunal] held that employees dismissed 
for misconduct would not be entitled to claim borus for the year. In the second of 
the above decisions the Labour Appellate Tribunal refused to grant bonus to workers 
dısinissed for misconduct involving financial loss tothe company. In the third of 
the above cited decisions, the Labour Appellate Tribunal was of the opinion that for 
the reasons given by the All India Industrial Tribunzl (Bank Dısputes,) known as 
the Sen Award, bonus would be payable to employees who had been dismissed for 
misconduct and a provision to the contrary to it in the award should be deleted. 
V. G. Row’s book above referred to at pages 750-51 gives the relevant findings 
of the Sen Award in this respect in the following terms. 

“ As to the second condition, it is pointed out on behalf of the employees that 
one who 1s dismissed for misconduct must be regarded, as sufficiently punished by 
the dismissal, and it 1s contended that he should not again be penalised by forfei- 
ture of the bonus, which may, besides, be in respect of a period within which the 
misconduct did not take place. Such a contention was upheld in an award made 
by Mr. P. S. Bakhale, Industrial Tribunal, Bombay (The Eustern Chemieal 
Company (India), Bombay v. Its Workmen) Tt ıs also doubtful how far such a pro- 
vision actually serves as a deterrant against misconduct when the prospect ‘* of 
dismissal does not serve as such. There ıs no doubt, however, that 1f an employee has 
defrauded kıs bank or caused ıt damage or loss any claims which the bank can legitimately 
have against hım should be set off agaist any claims (including a claim to 2 bonus) whick 
ke may have agamst the bank We think that the conditions 2s to forfeiture of the 
bonus on account of dısmıssal for Misconduct ıs a remnant from the days when a 
bonus was regarded as a sort of reward or ex gratia payment, and, therefore, 
subject to what we have said above, we are not in favour of its retention. “(Llalics 
mine) 

What would appear from the foregoing 1s that while ıt may not be a safe precedent 
in Labour Management relations, to hold that the dismissal of a worker for mis- 
conduct, per se, would disentitle him to payment of bonus for a year when other 
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employees similarly situated but who continued in service had been paid bonus, it 
will be proper to recognise an exception to this rule ın cases where the dismissal 
has been for misconduct which involved loss or damzge to the Manzgement. In 
these excepted cases the Manzgement would be entitled to withhold borus to the 
worker as a set-off against the loss or dzmzge. i 


In the present case the order of dismissal passed by the Manzgement on 2Ist 
November, 1961, which I have extrzcted above, states precisely that ıt was for mis- 
conduct which caused loss to the compar.y. The question arises for consideration 
as to whether the worker not having appezled egzinst the decision or attempted to 
get the decision reversed in his favour by any of the methods which the stc tute allows 
him, could press ın proceedings under section 33-C (2) initiated zs in this case, more 
than three years later, for a fiesh consideration ty the Labour Court of the cucum- 
stances which led to his dismissal. The Labour Court, ın the present case observed that 
the worker ın question gave evidence that he did not meddle with the bizke tube 
and that he did not know what was spent by the company towards its repairs. 
Thereupon the Labour Court observed that evenifhe had meddled with the brake 
tube, the driver could have averted the accident 1 he w2s careful enough when he 
was driving the bus The Labour Gourt also referred 1o the evidence of M.W. 1 
that the main duty of the worker in question as 2 conductor was to issue tickets and 
collect fare and there was no misconduct in his collections or in his duty as a con- 
ductor throughout his service. It appears to me that it will be entirely out of place 
for the Labour Gourt, ın proceedings under section 33-G (2) initiated several years 
after the original order of dismissal of the worker, to embark on zn erguny about 
the propriety of the order of dismıssal or the terms of the order of dismissal, con- 
stituting as it were an appellate authority over the decision of the Mznzgement. In 
my opinion that would be totally outside the scope of the powers of the Labour 
Gourt in a similar case. So far as the present enquiry about the claim to bonus is 
concerned, the Labour Court ought to have treated the order of the Management 
passed in 1961 dismissing the worker for misconduct which czused dz mage to the 


Management, as having become final and conclusive 2s between the Management 
and the Worker. 


Next, it appears to have been urged before the Labour Court, that the Manage- 
ment had pzid bonus even for workers dısmıssed for misconduct in prior years 
The Labour Gourt observed that the Management had failed to adduce satisfactory 
evidence to prove that workers dismissed for misconduct were not paid bonus in 
any year preceding 1960.61. It appears tome that this way of approach to the 
matter in dispute, involves the placing of the burden of proof on the wrong party. 
Once it was established that the worker had been dismissed for misconduct, involv- 
ing loss or damage to the Manzgement, under the general principles referred to 
earher mentioned in the Sen Award prima facie, the worker would be disentitled to 
a claim for bonus. It will be for the worker to prove that in the particular manage- 
ment wherein he is employed there was a practice contrary to the general principles 
laid down In such circumstances it will be for him to adduce evidence about it. 
The approach of the Labour Gourt in this case regarding this aspect of the cese 
involves therefore a wrong approach ın regard to the burden of proof. In fact, the 
worker in the course of his evidence in this czse has only alleged thet “ it was incor- 
rect to say that only workers who were working satisfactorily were paid bonus ” 
He has not esserted that the workers dismissed for misconduct, involving loss to the 
Management, had been paid in earlier years bonus by the Management It appears, 
therefore, that the decision of the Labour Court in this case that the first respondent 
is entitled to bonus notwithstending that the order of the Management terminating 
his services for misconduct involved loss to the Manzgement and had become final, 
1s not based on correct principles as laid down by the well-known Awards in the case 
of Industrial Disputes, including the Sen Award dealing with that matter. The order 
of the Labour Court, therefore, requires to be set aside and a writ of certorarz so far 
questioning the direction regarding payment of bonus has to issue, ` ~ 
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With regard to the claim for repayment of the security amount, it is urged by 
the learned Counsel for the Manzgement that since the order of dismissal involves 
a finding thet the worker had caused loss to the Manzgement, the Management 
would be entitled to retein the security amount as a set-off 
agrinst that loss. Here, however, the position is different from the case of bonus. 
Prıma facie, the morey belongs to the worker and ın the normal course he would 
be entitled to get a refund of it. It was for the Management to prove satisfactorily, 
when the matter came before the Labour Court in a clerm petition under section 
33-G (2), that the Mznrgement had a lien on thet money for loss caused to ıt by 
the worker’s misconduct. Necessary evidence establishing the lirk ketween the 
worker’s conduct and the loss to the Management should have been 2dduced in 
the context of the return of the security money For that purpose the observations 
of the Labour Court relating to the insufficiency of the evidence adduced by the 
Management on this aspect of the case beczmes relevant. The proper analogy for 
dealing with this espect of the claim can be deduced from the principles laid down 
in the P.yment of Wages Act, 1936, where the Management seeks to make a deduction 
against the worker’s claim for wages on account of damege or loss caused by the 
worker to the employer. In such a case, section 10 (1-A) of the szıd Act states that 
the Mznagement should give an opportunity to the worker to show cause against 
the deduction and adduce satisfactory evidence to support this claim. In my opinion 
that evidence, zs found by the Labour Court, 1s lacking in this case. Therefore, 
the claim of the worker for repayment of the security deposit amount must be allowed. 


There was an argument finally urged by the learned Counsel for the worker, 
first respondent, that the amounts involved are very small and that this Court, while 
exercising 1ts discretionary power under Article 226 of the Constitution, should be 
slow to interfere with the decision of the Labour Court. But a cizim was put for- 
ward strenuously on behalf of the petitioner that in dealing with the question of 
bonus in this case, a principle of considerable importance ın the consideration of 
labour management relations is involved and a decision is necessary without dıs- 
missing the writ petition 2s dealing with amounts of no great value. I was inclined 
to agree with this contention and heard arguments for and ageınst. This is the 
ei why the matter had to be considered at some length and a decision given as 
above, az 


The writ petition is allowed in part as stated above and dismissed in other res- 
pects. No order as to costs. j 


V.K, ———— Petition allowed in part» 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


PRESENT <— MR. Justice K. VEERASWAMI AND MR Justice T. RAMAPRASADA 
RAO. 


Adam Ibrahim Sait .. Petioner* 
a. 
K. Sımruthmall and another .. Respondent» 


Madras Gouri-fees and Suits Valuation Act (XIV of 1955), secizons 33 (8), 35 (Çı) and 
and 40—Sunt for declaration that sale deeds executed were meant only as securities for 
loan of specified sum and for recovery of possession and for accounts—Effect of such surt-— 
Payment of Court-fee—No need for asking for cancellation of sale deed and payment of 
Court-fee on that basis. 


Where a certain document is the very basis of the plaint claim fo1 redemption 
and zccounts, but the prayer 1s based on the averment that ıts effect in law, in 
the light of facts to be established, is something different from what ex face it 
purports to be, there 1s no need for asking for cancellation 





* C.R P. No. 173 of 1967 and Appeal No. 
805 of 1968, (formerly CMP. No. 8450 of 13th November, 1968. 
1967 since numbered as appeal. 
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On facts, held that, having regard to the czse of the petitione: , no cancellation 
at all need be asked for. The petitioner himself zdmits ın the plaint that the 
two documents were executed as saledeeds But he alleges that they were meant 
to operate only as mortgages on certzin terms in relation to lezses and agreements 
to reconvey. Jt 1s, obvious, therefore, that 1f the sele ceeds zre cancelled, there 
will be then no basis for the petitioner’s case that they opereted only as mortgzges 
and that as such he was entitled to redemption and the relief of accounting. This 
is not a case where the sale deeds operated 2s 2n 1mpediment or obstruction to the 
relief of possession and accounting. On the other hand, the petitiorer has to 
stand by the transaction but only treating them as mortgages, fa. from getting 
them cancelled, which would at once put an end to his case. Held the valuation 
for purposes of Court-fee made by the petitioner was correct 


View expressed in CRP. No. 1764 of 1961, overruled. 


G.R.P. No 173 of 1967,—Petition under section 115 of Act V of 1908 paying 
the High Court to revise the order of the Court of the Subordinate Judge of the 
Nılgirıs at Ootacamund, dated 11th July, 1966 and madem OS No 173 of 1961. 
(Gourt-fee check slip). 


C.M.P No. 8450 of 1967 (since numbered as Appeal No. 805 of 1968) —Petition, 
under Order 44, rule 1 of the Gode of Civil Procedure to permit the petitioner to 
appeal in forma pauperis in Appeal (S R.No. 4588/67) sought to be preferred to the 
High Court against the decree of the Gourt of the Subordinate Judge of the 
Nilgiris at Ootacamund in O.S. No 173 of 1961 (Court-fee check slip). 


S. Thyagaraja Ayyar, for Petitioner 
_ -Fhe Additional Government Pleade and G Viswanathan, fo. Respondents. 


~The Judgment of the Court was delivered by 


Veeraswami. 7.—The petitioner sued for a declaration that the two sale deeds. 
which he had executed ın favour of the first defendant were meant only as security 
for a loan of a specified sum and for recovery of possession of the plaint schedule 
properties, after taking an account of the receipts from the hypotheca, and setting 
off these against the considerations for the mortgages and for passing a decree fer 
the surplus receipts The execution of the two documents has been admitted. But 
the petitioner’s case was that they were intended to operate only 2s securities and 
there were lease deeds ın favour of the first defendant covering the suit properties 
«and agreements to reconvey them to the plaintiff In effect, the suit is one for 
redemption of a mortgage and for accounts. The Court below considered that the 
plaint impliedly asked for cancellation of the two sale deeds and directed pzyment 
of Gourt-fee on that basis. It also directed the petitioner to pay Gourt-fee on the 
relief for accounting under section 33 (8) read with section 35 on a sum of Rs. 73,000. 
The plaint had been valued under section 33 (8), that 1s to say, Gourt-fee will be 
payable on one-fourth of the principals secured under the mortgages The relief 
of accounting was valued under section 35 (1). The petitioner being aggrieved by 
the orders of the Court below preferred a revision petition and also a petition to 
appeal :n forma pauperis. When the Civil Revision Petition came up before one of 
us, it was directed to be posted along with the petition to be disposed of by a Bench. 
This was in view of the petition to file the appeal ın forma pauperis 


In our opinion, the valuation for purposes of Court-fee made by the petitioner 
was correct The point turns on whether the petitioner should be deemed to hzve 
asked for cancellation of the two sale deeds. We are of the view that, having regard. 
to the case of the petitioner, no cancellation at all need be asked for. As we men- 
tioned, the petitioner himself adımis in the plaint thet the two documents were exe- 
cuted as sale deeds. But he alleges thet they were meznt to operzte only 2s mort- 
gages on certain terms ın relation to leases and agreements to reconvey. Itis obvious 
therefore, that 1f the sale deeds ere cancelled, there will be then no basis for the 
petitioner’s dase that they operated only as mortgages and that as such he was entitled 
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to redemption and the reliefon zccounting. This ıs not 2 case where the sale deeds 
operated as an impediment or obstruction to the relief of possession and 2ccountirg. 
On the other hard, the petitioner hzs to stand by the trznsaction but only trezting 
them 2s mortgages, fai from getting them carcelled, which would at once put zn 
end to his case 


Our attention has, however, been invited to an order of Venkatadrı, J., ın 
GRP No 1764 of 1961 There, 2 son-ın-law executed a sale of immoveable pro- 
perties ın favour of his father-in-lzw and later sued his brothers-in-lzw for redemp- 
tion of the properties covered by the sale deeds zs 1f they were only mortgzges and 
for accounts The lezrned Judge held that Gourt-fee was payable as if the suit 
was one for cancellation ofthe sale With due respect, we are unzble to shere that 
view Ifthe sale in that erse 1s to be cancelled, we fail to see the basis on which the 
prayer for redemption end for zccounts can be maintained. Cancellation will at 
once entzildısmısszl ofthesuit The learned Judge adverted to a number ofdecided 
cases in coming to his conclusion, but ıt seems to us that they were all cases in which, 
but for cancellation of the documents they would operate as an obstacle to the relief 
of possession That, as we endezvoured to point out is not the case in the instant 
case, 2s indeed ın the case before Venkatadri, J Where, therefore, 2 certzin docu= 
ment ıs the very basis of the plzint claim for redemption and eccounts, but the prayer 
is based on the averment that its effect in Jaw, in the light of facts to be established, 
is something different from whet ex facie ıt purports to be, there 1s no need for asking 
for cancellation On that view, the orders of the Court below are set aside, and 
treating the applıcatıon to appeal a forma pauperis 2s en appeal and the plaıntifi- 
appellant for the purpose of the appeal as a pzuper, allow the appeal. In view of 
this, the Civil Revision Petition will stand dismissed, but with no costs Since 
the appeal has succeeded which means the plaint has to be taken on file and proceeded 
with by the Gourt below, there need be no formality of payment of Gourt-fee 
and refund and therefore, no question of recovery of Gourt-fee from the petitioner in 
the appezl will 2rıse. We may add that nothing we have said in our judgment 
should be construed as an expression of opinion on the merits of the petitioner’s 
case ın the plaint. 


S.VJ. Appeal allowed; revision dismissed, ~~ 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS, 
PRESENT :.—MR, Justice M. NATESAN, 
B. S. Nanda Rao and others .. Appellants * 


U. 
V. M. Lakshmanaswemı Mudalıar .. Respondents. 


Madras Buildings (Lease and Rent) Control Act (XVIL of 1960)—Rules of wnlerpretatıon— 
—If open to the Court to look into other provisions of the enactment while construing a 
particular provısıon is 


Madras Buildings (Lease and Rent Control) Act (XVII of 1960), section 2 (2)—Meanıng 
of the expression ‘ burlding’—Property demısed a cmema house—Provision for payment 
of rent to the burlding—Lease deed, 1f amounts to a composite lease—Tenant xf could seek 
protection under the Act 





The question for consideration is whethe: the property which had been demised 
by the plaintiff to the defendant is a building as defined ın the Madras Buildings 
(Lease and Rent Control) Act (XVIII of 1960) the defendant clzımıng the pro- 
tection of statutory tenancy The lease deed sets out that for the purpose of 
running a cinema, the building etc. hed been fixed at arate of Rs. 200 per month 
for five years from the date end an advance of Rs. 1,200 paid After providing for 
the payment of rents and the adjustment of the advance at the close of the lease 





*S.A, No. 1544 of 1963. 11th March, 1965. 
20 
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period, it is covenanted that at the expiry of the lease period the leased property 
should be surrendered in good repair. The lessors had to carry out the repairs 
to the building and also whitewash the building orce in z year 


The Act does not divide the rent, where amenities &re provided, into hire for 
the amenities and rent for the building In the case of composite lease, where a 
substantial part of the rent goes in hire of machinery end plant, and Act cannot 
apply, what is thereby lezsed 1s not a theatre simpliciter, but a runnirg cinema 
business with all ıts accessories The Act controls and reguletes only the letting 
of buildings and not trensfer of business concerns ard running business, for per1ocs 
together with the buildings. The question for corsiderztion in each czse would 
be whether what 1s leased 1s 2 theatre building with its noi mal adjuncts as a buld- 
ing constructed to serve zs a theatre, or something more than 2 building-an equip- 
ped cinema house It follows that the property demised ın the present case Ly 
the plaintiff comes under the control of the Medrzs Buldırgs (Lezse znd Rent 
Gontrol) Act, 1960, entitling the tenznt to seek the protection of the Act against 
eviction. 


The Madras Buildings (Lease and Rent Gontrol) Amendment Act (XI of 1964) 
which by section 3 provides for the abatement of certeın proceedings, 1s limited 
in its application and does not apply to the present suit. In the circumstances 
there is no need to set aside the decree in ejectmert which has keen pzssed But 
the plaıntiff-decree-holder will not be entitled during the subsistence of stz tutory 
tenancy to evict the tenants, the present appellants, in execution of the decree 
in ejectment the remedy for eviction having to be in zccordznce with end under 
the terms and provisions of the Madras Buildings (Lease ard Rent Control) Act 
(XVIII of 1960), by approprizte steps under the provisions of the said Act. The 
decree would be modified accordingly. 


It cannot be denied that for the purpose of construing zn enactment, it is right 
to look not only to the provision immediately under construction, but at eny 
others found ın connection with it which may throw hght upon it, zs throwirg 
light upon the meaning of the word building in the Act The guiding line in the 
interpretation of the Rent Control Act must be that it ıs intended to confer personal 

* security on a tenant ın respect of his home or his business premises. ‘This is pro- 
vided by prolonging the existing tenancy permitting the tenant to continue in 
Possession under a statutory terancy. Rents are controlled At the same time, 
the landlord is protected and the Act provides for his securing 2 fair return for 
his investment. 


Appeal against the decree of the Subordinate Judge, Vellore, ın Appeal Suit 
No. 424 of 1962, preferred against the decree of the District Munsif of Ranıpet in 
Original Suit No. 302 of 1960 


V. Theyagarajan for V. Veeraraghavan and K S. Subrahmanyam, for Appellants. 
V. V. Raghavan and D V. Sıvagnanam, for Respondent. 
The Court delivered the following 


JuDGMENT —The legal representatives of the defendant in a sut in ejectment, 
who have failed in both the Courts below, are the appellants before me, and the 
question for consideration ın the second zppeal is within a narrcw compass, nzmely, 
whether the property which had been demised by the plaintiff to the deferdznt 1s 
a building as defend ın the Madras Buildings (Lezse and Rent Control) Act (XVII 
of 1960) the defendant claiming the protection of stetutory tenancy. 


The property ın question 1s known as Mural: Talks, 2 crema thestre, m Arcot 
in North Arcot District. It was the subject of a demise by the plaintiff to the defe- 
dant under a registered lease deed evidenced by Exhibit A-2, dated İst April, 1955. 
‘The lease was for a period of five years and provided for the defendent harding 
over possession of the demised property on the expiry of the lease on 31st March, 
4960. The surt but of which this second appeal arises was filed for possession on 


<e 


284. 
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the expiry of the period of lease, claiming in addition an imjunction restrainirg the 
defendant from carrying on the cinema business ın the Cemi.ed theatre.The Courts 
below, following the Cecision in Rajch Chetty v Fogennathadas?, erd A. N Shah v. 
Annapurnamma?, held that the lezse in question Ws 2 cc mposite lezse which will 
not attrzct the provisions of the Mzadrzs Buıldır.gs (Lezse ¿r.d Rert Gontrol) Act, 
1960. In that view ejectment was cecreed, the Courts holcirg thet ıt was unreces- 
sary, in the circumstances, to grant the injurction prayed for. 

Mr. V. Thıyegarejan, learned Gounsel zppearing for the sppellents (for con- 
venience sake hereinafter referred to as the &nani), contends that the view of the 
Gourts below 1s unsustainable, that they filed to appreciate that the decisions in 
question can have no application whatsoever to the demise in this particular case 
and that the demise was not, asın the cases relied upon, a lease of a builcirg coupkd 
with a hire of cir.ema equi Ment to ccnsti ute a camposite lerse. 


The lease deed in question is a plain one in Tamil, drafted in simple language. 
It sets out that for the purpose of running a cinema, the building etc., had been 
fixed at a rent of Rs, 200 per month, for five years from that date and an advance of 
Rs. 1,200 paid. After providing for the payment of rents and the adjustment of 
the advance at the close of the lease period, it is covenanted that at the expiry of 
the lease period the leased property should be surrendered in good repair. The 
Jessors had to carry out the repairs to the building and also whitewash the building 
once in a year. At the foot of the document under the heading particulars of 
building the property demised is set out under the boundaries with the door 
number, giving measurements, After setting out the measurements of the site, it 
proceeds thus : 

“ “This and within these zinc sheet building, and movables within this.” 

Then comes the following description of articles; 


“ Thirty-four good rattan chairs, five condemned chairs, nine sofas, forty- 
three back-benches, seventy benches, six sofas, sixteen inside light brackets, one 
central light, eighteen cushion sofas, eleven brackets outside the compound, 
three cabin lights, two calling bells, electric wiring‘ switches, cabin room wiring, , 
main boards, all these.” 

The contention of the learned Counsel for the plaintiff-landlord is that whereas 
furniture would, under the very definition of a building in the Act be included under 
the definition of building, the fans, switches and main boards—these articles would 
not get included in the definition of building in the Act. Learned Counsel argues 
that as these are also part of the demise, the lease in question must be deemed to be 
a composite lease, a building plus something, and therefore, the entire demised 
property is excluded from the protection of the Act. The learned Counsel con- 
tends that the rent having been fixed both with reference to the building proper and 
the articles, the so-called rent in the lease includes hire charges for these articles, 
and§that, therefore, it cannot be said that thee is a lease of a building under the 
Act and that what he paid was rent as understood under the Act. Mr. V. Thiyaga- 
rajan, learned Counsel for the tenant, on the contrary, contends that 1f these fittings 
like'fans, brackets, etc., and the electric installation comprising the wiring, switches, 
main boards, etc., are to be treated as something alien to the building, taking the 
building in question out of the category of protected premises, practically every 
dwelling-house in the city would get decontrolled and the Act would become practi- 
cally a dead letter. Learned Counsel contends that a popular or fair and common 
sense meaning should be given to the definition of building in the Act, which is a 
remedial measure. Learned Counsel further contends that a perusal of the lease 
deed would show that the lessor would not have thought of demising the building 
and hiring the articles as independent entities, and that he must have treated these 
articles also as part of the building ex abundant: cartela; lest they should be lost and 
notf'accounted for he had detarled them in the property demised, and that there is 
nothing special about them. It 1s contended that no building with any pretensions 
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could be conceived of in these days which is not provided with electric installations, 
and the normal installatıons would be ın keepıng with the character of the building. 


The Madras Buildings (Lease and Rent Control) Act (XVIII of 1960) has 
been enacted for the regulation of the letting of residential and non-residential build- 
ings and the control of rents of such buildings and the prevention of unreasonable 
eviction of tenants therefrom. The Act does not specifically define what a building 
is, but section 2 (2) states that: 

‘ Building? means any building or hut or part of a building or hut, let or to be 

let separately for residential or non-residential purposes, and includes— 


(a) the garden, grounds and out-houses, 1f any, appurtenant to such building. 
hut or part of such building or hut and let or to be let along with such building 
or hut; 

‘ (b) any furniture supplied by the landlord for use ın such building or hut or 
part of a building or hut, but does notinclude a room 1m a hotel or boarding house; 


Landlord is defined as to include the person who is receiving or is entitled to receive 
the rent of building; and tenant means any person by whom or on whose account 
rent is payable for a building. The definition of building in the Act, as it only 
purports to include certain things which may in certain contingencies fall outside 
the definition of building, cannot be stated to be exhaustive of what a building means 
and one has to fall back upon what one ordinarily understands by the word building. 
The contention of the learned Counsel for the plaintiff-landlord is that fittings are 
not included and reference has been made only to furniture and the items in question, 


which form part of the present demise, would properly come under the category of” 


fittings. It is, therefore, argued that as fittings are not part of the building what is 
demised is a building plus something else. 


# TI shall first examine whether on the language of the enactment, even in the 
absence of inclusion of fittings, the items in question would go with the building as 
an integral part of the building, and then examine the cases above referred to and 
the other cases cited with reference to the lease in question. 


The principles that should guide interpretation in cases of this kind is well 

settled: 

“There are two rules as to the way in which terms and expressions are to be 
construed when used ın an Act of Parlament. The first rule is that generally 
statutes will prime facie be presumed to use the words in their popular sense, This 
rule was stated by Lord Tenterdson in Attorney-General v. Winstanley}. 

The words of an Act of Parliament which are not applied to any particular 
science or art are to be construed ‘as they are understood in common language.’ 


Critical refinements and subtle distinctions are to be avoided, and the obvious 
and popular meaning of the language should, as a general rule, be followed.” 
(Graves on Statute Law, sixth edition, page 162). 

The Court will not put a restricted inte:pretation on the words and withdraw 
from the opeation of the statute, a case which falls both within its scope and the 
fair sense of its language, as this would be to defeat, not to promote, the 
object of the Legislature. If possible, and the language permits, the Court 
should avoid a construction which would sanction a fraudulent evasion of the Act. 
In Karam Properties Lid. v. Miss Augustıne?, which will be referred to in greater 
detail presently with reference to the West Bengal Rent Control Act, it is observed 
by the Supreme Court: 

“The Act is intended ‘to make better provision for the control of rents 
of premises.’ It has defined ‘premises’ ın very wide terms, as pointed out 
above. Hence ıt 1s difficult, 1f not impossible, to accept the contention that the- 
Legislature mtended the provisions of the Act to have a limited application, 
PG SA IRE STONES A e, TA ER ES RMR 
1. (1831) 2 D. and Cl, 302, 310. ALR. 19578.C. 309, 312. 
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depending upon the terms which an astute landlord may be able to impose upon 
his tenants. In order fully to give effect to the provisions of the statute, the Court 
has to give them the widest application possible within the terms of the statute. 
Having those considerations in view we do not think that the supply of the ameni- 
ties aforesaid would make any difference to the application of the Act to the pre- 
mises in question.”. 

The definition of premises in the Act in question there ran in these terms : 


‘* ‘Premises’ means any building or part of a building or any hut or part of a 
hut let separately and includes— 


(a) the gardens, grounds and out-houses (if any) appertaining to such build- 
ing or part of a building or hut or part of a hut; 


(b) any furniture supplied or any fittings affixed by the landlord for use of 
the tenant in such building or part of a building or hut or part of a hut; but does 
not include a room or part of a room or other accommodation in a hotel or lodg- 
ing house or a stall in a municipal market . ........ > 


‘The contention in that case was that premises had been defined to include tenements 
with special facilities and fittings agreed by the landlord to be supplied to the tenants, 
‘With reference to this definition, their Lordships observed at page 311 : 


“'The definition of “ premises ” and “ hotel or lodging house ” between them 
almost exhaust the whole field covered by the relationship of landlord and tenant, 
subject, to the exception noted in the definition of “ premises.” 


In the lease deed in question the landlord had agreed to provide not only electric 
installations but also electric current and other facilities, night guards, lift-men, etc. 
‘The tenant had also the use of a number of fans, plug points, besides a basin, a com- 
mode, etc. The landlord supplied, without additional charge, electric energy 
for consumption by the tenant, for the use of lamps, fans, radio, ovens for cooking, 
etc. The rent fixed was a consolidated sum for all the amenities and services. 
Dealing with the question whether the term rent in the Act, which was under consi- 
deration before their Lordships in the case, included rent on the fittings defined in 
the Act, their Lordships observed at page 312: 


“ Hence it must be taken to have been used in its ordınary dictionary meaning. 
If, as already indicated, the term ‘rent’ is comprehensive enough to include all 
payment agreed by the tenant to be paid to his landlord for the use and occupation 
not only of the building and its appurtenances, but also of furnishing, electrical 
installations and other amenities agreed between the parties to be provided by and 
at the cost of the landlord, the conclusion 1s irresistible that all that is included 
in the term ‘rent’ is within the purview of the Act and the Rent Controller and 
other authorities had the power to control the same.” 


A perusal of the judgment of the Supreme Court above referred to would 
show that no emphasis had been laid on the word fritings in the definition of premises 
in the Act which was under consideration there The question for consideration 
now is whether by reason of the omission to include fittngs in the definition of build- 
ing in the Act now under consideration, the electric installation and accessories 
have to be excluded from the concept of building under the Act. In the interpreta- 
tion of statutes, adopting the words of Lord Herschellin Cox v. Hakes1, it cannot be 
denied that for the purpose of construing any enactment it is right to look not only 
at the provision immediately under construction, but at any others found in con- 
nection with it which may throw light upon it, as throwing lıght upon the mean- 
ing of the word building ın the Act now under consideraton. I would refer to the 
provisions in section 3 of the Act, providing for notice of vacancy and for the Govern- 
ment taking over the premises for any of its purposes or for the occupation of any 
of its officers. Section 3 (5) runs thus: 


A AS STS SUNS SSSR 


1. (1890) 15 App, Cas 501, 529. 
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“ Tf the building is required for any of the purposes or for occupation by any 
of the officers, specified in sub-section (3) the landlord shall deliver possession 
of the building and the fixtures and fittings ın or on the buildings, in good tenant- 
able repairs and condition, to the authorised officer,............and the Govern~ 
ment shall be deemed to be the tenant of the landlord,..... ........ the terms 
of the tenancy being such as may be agreed upon between the landlord and the 


The Third Proviso to the sub-clause runs thus : 


“Provided also that the rent payable shall be the fair rent, if any, fixed for the 
building under the provisions of this Act; and if no fair rent has been so fixed 
such reasonable rent as the authorised officer may determine, in such manner as 
may be prescribed.” 


Rule 7 of the Rules framed under the Act provides for the fixation of reasonable rent 
by the authorised officer for the purpose of the proviso above referred to after person- 
ally inspecting the premises and he is enjoined to determine the reasonable rent 
having regard, inter alia, to the common amemties such as water, sanitation, wa'er-taps 

- electric posnts, fans, star-case. This shows that in the concept of buıldıng under the 
Act, electric points and fans do also go in. 


It may also be noticed that though, while defining building, fittings were not 
referred to, sub-clause (5) of section 3 refers to fittings besides the fixtures, and the 
bulding with the fixtures and fittings is treated as coming ın the purview of the 
control. Section 4 provides for the fixation of fair rent for residential and non- 

_residential buildings. With reference to non-residential buildings, with which we 
are concerned in this case, the provisions run thus: 


“ Section 4. (3)—(a) The fair rent for any non-residential building shall be at 
nine per cent gross return per annum on the total cost of such buildings. 


(2) The total cost referred to in clause (a) shall consist of— 


(2) the cost of construction as calculated according to such rates for such 
classes of non-residential buildings as may be prescribed less the depreciation at 
such rates as may be prescribed; 


(: ) the market value of that portion of the site on which the non-residential 
building is constructed; and shall include such allowances as may be made for 
considerations of locality ın which the non-residential building is situated, features 
of architectural interest, accessibility to market, nearness to the railway station and. 
such other amenities as may be prescribed and of the purpose for which the non- 
residential building is used; 


Provided that such allowances shall not exceed twenty-five per cent of the 
cost of construction as calculated in the manner specified in sub-clause ( ).” 


Now, going to the Rules under the Act, rule 12 provides for the calculation of 
the cost of construction of non-residential buildings. Rule 13 refers to the ameni- 
ties for which allowance may be made when calculating the cost of construction of 
non-residential buildings. The amenities referred to ın this rule, ın addition to 
those specified in section 4 (3) include znter ala ( ) air-conditioning ; (22) lifts; (222) 
electric fans, ( v) tube hghts; (v) number of electric points; (v ) electric pump for 
water, and so on. With reference to residential buildings of certam specified 
classes, first class electric installations excluding tube lights and fans have to be 

„included in the cost of construction itself, the allowances for amemtiesia the 
erst of constiu~ien under section 4 (2) enler alia taking ın air-conditioning, tube 
lights, fans, number of elec ric points, overhead tank and electric pump for water, 
It must be noted that under the heading allowances the reference 1s to the number of 
electric points. A mınımum number of electric points would, therefore, go in the 
cost of construction of the building itself and will not be added in the cost of the 
amenities—extra points being treated as amenities. The Act has placed a ceiling 
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as to the cost of amenities with a view to discourage landlords from making the rates 
prohibıtive by includıng all kinds of things as amenities. Equally they would be 
prevented from not providing the minimum requirements with regard to buildings 
showing them under the heading of amenities This will be clear when reference is 
made to Schedule I under the Rules where specification for various classes of residen- 
tial buildings are given, and sanitation in respect of class 2 building includes mini- 
mum essential electrical fittings of ordinary type. Section 4 refers to the total 
cost of the building, of course, meaning the controlled building. The total cost 
consists of the cost of construction as well as the cost of amenities. As the cost of 
amenities, which include fittings and fixtures, forms a constituent of and makes up 
the total cost of a controlled building, it is a proper inference that a building as con- 
templated under the Act would include fittings and fixtures of the type referred to as 
amenities. The Act does not divide the rent, where amenities are provided into 
hire for the amenities and rent for the building. Landlord has been defined as the 
person entitled to receive the rent of a building, and the rent fixed under the Act 
takes into consideration also the amenities provided. Reference in this connection 
may also be made to section 17 of the Act, which prohibits a landlord from inter- 
fering with amenities enjoyed by a tenant on pain of penalties. Section 17 (1) runs 
us:— 
“ No landlord shall, without just or sufficient cause cut off or withhold any of 
the amenities enjoyed by the tenant or be in any way responsible for the amenities 
being cut off or withheld.” 


And, under the Explanaticn to the section it is provided thus : 


“ In this section, the expression ‘ amenities ’ includes supply of water, electri- 
city, passages, staircases, light, lavatories, lifts and conservancy or sanitary services. 


The amenities provided by the landlord to the tenant, inclusive of services as con- 
templated in the Explanation, are matters which would come within the cognizance 
of the Act, and fittings and fixtures, therefore, would form an integral part of a 
building as defined in the Act. 


Though cases under the English Rent Acts, which contemplate division of rent 
into one portion for the dwelling-house and another for the furniture may not be 
of any help, a brief reference may be made to the law in England where to prevent 
abuses by the landlord, an article, which at the beginning of the demise constituted 
part of the dwelling-house ıtself, is not included for the purpose of the Act in the 
category of furniture. 


“ Ünder the Acts nothing (would be) a furniture if, on detachment, it would 
become so altered as to lose the utility it previoulsy possessed, (and) article, 
attached to the fabric of the dwelling-house, which would otherwise be furniture, 
must be regarded as part of the premises (and so not furniture), 1f they cannot be 
detached without appreciable damage to or alteration of the fabric or them- 
selves.” (Wde—Ihe Rent Acts by Megarry, seventh edition, page 125). 


“Articles which at the beginning of the demise constituted part of the dwelling- 
house such as built-in cup-boards, built in wardrobes, fitted baths, heavy cellar 
lids kept in position by their own weight, ekctrıc immersion heaters, panel 
electric fires and modern, water heaters and boilers are excluded. Refrigerators 
which can be moved as lone articles when the electric plug is withdrawn, lino- 
leum and rubber floor covering, electric clocks and curtains are all properly regar- 
ded as furniture and it 1s considered that the same principle applies to electric 
and gas cookers which are removable.” (Vıd—Woodfall on Landlord and Tenant, 
twenty-sixth edition, volume I, page 1263-1264).” 


This is referred to, to point out that a wider meaning may be given to dwelling- 
houses as taking within its concept articles which would otherwise be furniture. 
The guiding line in the interpretation of the Rent Control Act must be that it is 
intended to confer personal security on a tenant in respect of his home or his busines. 
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premises, This is provided by prolonging this existing tenancy permitting the tenant, 
to continue in possession under a statutory tenancy. Rents are controllerd. At the 
same time, the landlord 1s protected and the Act provides for his securing a fair 
return for his investment. 


I shall now take up for consideration the case law that has been placed before 
me. Reference has already been made to the decision of the Supreme Court in 
Karnani Properties Limited v. Mass Augustine}. In my view that settles the question for 
decision in this case, and in the light of the principles enunciated therein, the lease, 
in question, cannot be considered to be outside the scope of the Act now under con- 
sideration before me. Considerable reliance was placed by Mr. V. V. Raghavan, 
learned Counsel for the respondent-landlord, on the decision of this Court in Raja 
Chetty v. Jagannathadas?. The definition of building then under consideration was 
the same as in the present Act. That was also a case of lease of a cinema theatre, 
siz., the Maharani Talkies, Madras. The lease therein, was not merely of the 
theatre, but also of the fixtures, fitting, cinematdgraph talkie equipment, machinery, 
furniture, scenery, and things in, upon and about the said theatre as inventoried. 
The rent had been split up into Rs. 1,600 for the ground and superstructure, and 
Rs. 800 as hire for the furniture and Rs. 800 as hire for talkies equipment, machinery, 
fittings and lessor’s fixtures. The lessors applied under the Rent Control Act for 
eviction, and considering the composite nature of the demise, prayed in their peti- 
tion for eviction of the lessees from the land and buildings, only. It was conceded 
that if the lessee paid the rents due for the theatre, but defaulted in the payment of 
what was due as hire for the furniture and equipment, the lessors had no rıght to ask 
for eviction under this Rent Control Act. It was in those circumstances that this 
Court held that the attempt at division of the lease and separation of rights in regard 
to two classes of property was in the highest degree artificial and not contemplated 
by the parties. ‘The lease was regarded as a composite lease and as the Act contem- 
plated only letting of residential and non-residential buildings, this Court concluded 
that the lessor’s application for eviction under the Act was not maintainable. It will 
be noted that hire charges for the machinery and cinema equipment were a sub- 
stantial part of the total rent fixed and what was let was a running cinema concern. 
The following observations bring out the distinction and the essential features in 
that case, which took the lease in question out of the Rent Control Act : 


“ Here is a lease of a talkie house with everything that is necessary to run cinema 
shows. To split up such a composite lease as this into separate contracts of lease 
and hire is to destroy it altogether (page 287)” 


Their Lordships followed in that case an earlier unreported decision of this Court 
in Appeal Suit No. 590 of 1945, by Patanjalı Sastriand Bell JJ In the latter case, 
their Lordships were dealing with the lease of a factory called the West Coast Match 
Company. The appeal before their Lordships arose out of a suit for recovery of 
possession of the factory and the substantial question for consideration was whether 
the landlord was prevented by the Rent Control Orders then in force from seeking 
-eviction outside the Act. Their Lordships pointed out that the parties knew that 
they were not dealing with buildings, merely, but with a match factory, 
namely, a place where the business of manufacturing matches was carried on. 
Their Lordships observed : 


“ Both parties knew that what was let was, as stated, something more than non- 
residential or residential buildings, something which comprised both, plus such 
things as are necessary to constitute a match factory, that is to say, a place where 
matches were made and, in the contemplation of the parties, were going to be 
made by the lessee for a period of five years from the date of the lease.” 


“ Their Lordships ruled out the argument that the plant machinery and other 
movables would come under the category of furniture. It is apparent that what 
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-was let in that case was a factory as a going concern and ıt was in those circumstances 
4bat this Court held that the Rent Control Order did not apply to the case. À 


Learned Counsel for the landlord placed relance on the decision of a division 
Bench of the Andhra High Court in A N Skah v. Annapurnammat. That was also a 
case ofà cinema theatre and the lease document in case that was considered more or 
less similar to the one that was considered by this Courtin Raja Chetty v. Jagannadha 
Das?. By the lease in question before the Andhra High Court, cinema equipment 
was also granted on lease apart from the premises. In the circumstances, that case 
also cannot help the landlord in this case. Learned Counsel drew my attention to 
the observations in A. N. Shak v. Annapurnamma!, where the Court pomted out that 
the definıtion of building under the Madras Rent Control Act ıncluded only furniture 
and not fittings as ın the Calcutta case which was under consideration before the 
Supreme Court in Karam Properties, Limited v Muss Augustıne*. Learned Counsel 
‘pointed out that.subsequently the Andhra Act has been amended to include fittings 
also Apart from the fact that I do not find any emphasis placed by the Supreme 
Court on the inclusion of the word fittings in the Calcutta Act, in the view I have 
taken of the proper interpretation to be given to the word bulding with reference 
to the lease deed now under consideration before me, the absence of the word fittings 
in the definition of building ın the Madras Act is not of much significance. Learned 
‘Counsel for the landlord drew my attention also to the decision of Rajz manner, G J R 
in the Indian Insurance and B. C. Limited v. Paramasıva Mudalıar*, where the purchaser 
in execution of a mortgage decree was held not entitled to the chairs, benches, pro- 
jectors, etc., of the cinema theatre, which was the subject-matter of the mortgage. 
‘The mortgage-purchaser claimed that he would at least be entitled to certain ceiling 
boards, cetling fans, exhaust fans and the entire electric installation. The mort’ age 
‘was of a cinema theatre building which was being built This Court, having r’.gard 
to the description of the mortgaged property, held that what was intendec to be 
hypothecated was only the building as such and in that view ceiling boards 7 nd ceil- 
ing fans and exhaust fans would not form an integral part of the buildinr, though 
they may be required to run the'cinema in the building. As regards fie electric 
installation, this Court made a distinction between the electric fitting. which nro 
removable and the eleclic installations consisting of the mains, switch board and 
the connecting wires between the mains of the building and the maıns of the electric 
supply. These latter, 1t was held, would form an integral part of the house and 
were intended to go along with the house So also the general electric wiring ın 
the building but not the fans, shades, bulbs and sımılar fittings. I do not think that 
this case will be of much help to the landlord ın this case. The conclusion depended 
‘on the interpretation of what passed under the mortgage in question 1s not of general 
application 


Learned Counsel for the landlord then referred to the decision of Ramachandra 
Ayyar, C J , repored ın Chakravarthy v. Union of İnda5 That was a case under sec- 
tion 4 providing for fixation of fair rent under the Madras Buildings (Lease and Rent 
Control) Act, 1960. The attempt ın that case was to include ın the cost of construc- 
tion of the building certain additions and not treat them as amenities, for which 
allowance could be claimed, the allowance beg limited to ten per cent. of the cost 
of construction of the building. This Court observed that air-conditioning apparatus, 
tube lights, electric pomts, etc , would be amenities and ıt was pointed out that the 
‘policy of the Legislature appeared to be that the landlord should not be allowed to 
ancrease the rent for the buildings by providing too many costly amenities and there- 
‘by inflate the rent It was observed that the list of amenities provided in the sec- 
tion is by no means exhaustive and that electric points, etc., can only be regarded 
as amenities I fail to see how this decision can help the appellant. As already 
stated, even treating the item ın question in the present case as amenities, they could 
still form part of the building and come under the purview of the Rent Control Act, 
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‘By providing that for the purpose of section 4 certain items shall be treated as ameni- 

ties they do not cease to be an integral part of the buıldıng and take the lease of the 
building with the amenities outside the ambit of the Act The moment ıt ıs conceded’ 
that these items are amenities under the Act, the applicability of the Act to the 
building to which they are attached 1s automatically attracted. Learned Counsel 
for the appellant also referred to a decision of Rajagopala Ayyangar, J., ın Krishnaveni 
Ammal, v Board of Revenue, Madras*, wherein 1t is observed thus * 

“A composite lease which comprises not merely a building and site but also other 
machinery and equipments hke a cinematographic projector, etc., will be outside 
the scope of the Madras Buildings (Lease and Rent Control) Act, 1949. Buta 
lessee of a theatre sımplıcıter, who will be entitled to the protection of the Act, 
will be in lawful possession of the theatre with the meaning of rule 13 of the 
Madras Cinemas Regulation Rules as his continuance in possession of the premises 
even after the expiry of the lease will be protected as a statutory tenant.” 


This decision, again emphasises the distinction which I have pointed out In the 
case of a composite lease, where a substantial part of the rent goes ın hire of machinery 
and plant, and Act cannot apply, what is thereby leased 1s not a theatre’ simpliciter, 
but a running cmema business with all 1ts accessories The Act controls and regu- 
lates only the letting of buildings and not transfer of business concerns and running 
business, for periods together with the buildings The question for consideration 
in each case would be whether what is leased 1s a theatre bulding with its normal 
adjuncts as a building constructed to serve as a theatre, or something more than, a. 
building—an equipped cinema house. 

It-follows from the above discussion that the property demised in the present. 
case by the plaintiff comes under the control of the Madras Buildings (Lease and. 
Rent Control) Act, 1960, entitling the tenant to seek the protection of the Act against 
eviction. 

Mr. V V. Raghavan, learned Counsel for the landlord, submits that even af the 
tenant in the present case is entitled to the protection under Act XVIII of'1960, 
the suit itself need not be dismissed Learned Counsel submits that there being no 
othe: defuse to the quit ın eyectment than the security of the tenancy provider hy 
the Rent Control Act, all that the tenant can claim is that during the subsistence of 
the Rent Control Act, he cannot be evicted ın execution of the decree in ejectment. 
My attention 1s drawn, ın this connection, to the decision of this Court by Ramaswmi,, 
J , m Han Mohamed v Globe Theatres? Following an earlier Bench decision of this 
Court ın Muhammadunny v. M Unnur:?, it ıs observed by Ramaswami, J.— 

. “It is now well settled that a decree ın eyectment can be passed by the civil 
Court and all that the Madras Buildings (Lease and Rent Control) Act ensures 
1s that during the subsistence of that Act the civil Court cannot execute the decree 
but the landlord will have to take appropriate steps under the provisions of the 
said Act. 
The provisions of the Act then under consideration and section 10 of the present Act 
are identical with reference to the matter under consideration The prohibition 
under section 10 of the present Act runs thus 
_ “ Section 10 (1).—A tenant shall not be evicted whether ın execution of a decree 
or otherwise except in accordance with the provisions of this section or sections 14 
to 16. 


The jurisdiction of the Civil Court, as noticed ın the decision above referred to, to 
pass a decree ın ejectment ıs not taken away, though ıt may be of little use to the 
‘plaintiff Learned Counsel for the appellants-tenants, has not placed before me 
any decision con ra The Madras Buildings (Lease and Rent Control) Amendment 
Act (XI of 1964), which by section 3 provides for the abatement of certain proceed- 
ings, 1s muted ın its application and does not apply to the present suit. In the cir- 
cumstances there 1s no need to set aside the decree ın eyectment which has been passed, 
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But the plaintiff-decreeholder will not be entitled during the subsistence of statutory 
tenancy to evict the tenants, the present appellants, in execution of the decree in 
ejectment the remedy for eviction having to be in accordance with and under the 
terms and provisions of the Madras Busldings (Lease and Rent Control) Act (XVIII 
of 1960), , by appropriate steps under the provisions of the said Act. The decree 
would be modified accordingly. 

Though the decree subject to the modification is maintained, as the appellants. 
have succeeded in their contention, they will be entitled to their costs in this Court. 
The parties will bear their respective costs in the Courts below. Leave refused. 

V.ME. —— Ordered accordingly. 


[FULL BENCH] 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS, ' 


, PRESENT —MR M ANANTANARAYANAN, Chief Justice, MR ‘Justice K' VEERA- 
SWAMI, MR Justice P RAMAKRISHNAN, MR. Justice M. NATESAN AND MR ‘JUSTICE. 
M M. Ismaır 


1 vt 


C Subramaniam, Rive: View, Madras-25 * .. Petitoner* 
v. Ta 

The Horourable the Spezker of the Madras Legislatıve Assembly, 2; 
Madras-9 ard ‘others . Respondents. 


Constuution of India (1950), Articles 194 (3), 19, 20 and 21 —Scoğe of Article 194,(3)— 
Right of Speaker of Legislature to call upon a third party to show cause why he should not 
be held to have committed a breach of the privilege of the Legislature—Nature of proceed- 

, ings—If hable to be stifled by the issue of a writ of prohibition on the ground of absence o 
ab initio jurisdiction and as impinging on Articles 20 and 21. > 


Article- 194 (3) of the Gonstitution of India vests the Speaker of the, State 
Legisleture, empowered by a resolution of the Legislature, with the right to call 


upon & third party, to show cause why he should not be held to have committed 


a breach of the privilege of the Legislature by way of contempt 3 = 


Itıs no doubt true that Article 194 (3) was transitional or transitory in character 
and thet enacted laws were expected to be made ın this respect as early 2s corveni- 
ent. Butt ts very difficult to see how any theory of automatic lapse, or lapse due 

” to inaction can apply to Article 194 (3) ın its relation to the State Legislz ture. 

The argument that the powers, privileges and immunities thus secured by 
Article 194 (3) do not form a law at all, ın the juristic sense 1s unstbstantial. 
Actually, this corpus 1s part of the Gonstitution itself. Noi can it be contended 
that this law 1s amorphous and unascertainable, though it mzy be true that cer- 
tain sources of law, comprising precedents, 21e not easily evailable, : 

Where therefore a notice 1s issued by the Speaker of the Legislature calling upon. 
a third party (like the petitioner in the present case) to show cause why he should 
not be held to have committed contempt of the Legislative Assembly, a writ of 
prohibition restraining the Speaker from proceeding further cannot be issued on 
the ground of zbsence of an ab mito jurisdiction. The argument that this 1s 
essentially a criminal jurisdiction 1s clearly quite inapplicable to that stage of the 
proceedings which 1s a stage of assumption of jurisdiction and nothing more. 
It 1s impossible to accept that at that stage there 1s any procedure whatever which 
impinges on Article 20 (1) er 21 of the Constitution of India. 

Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein and ın the affidavit filed therewith the High Court wil? 
be pleased to 1ssue a writ of prohibition restrzinirg the 1espondents 1 and 2 from 
further proceedirg with the notice dated 27th February, 1968 issued by the 2nd 
respondent pursuant to the motion passed ın the Legıslatıve Assembly on 19th 
Febiurry, 1968. = 


J 
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* w.P. No. 897 of 1968. 14th March, 1968. 
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ya V. K.Thiruenkatacharı for T. Martin, for Petitioner. ' ai i 

M. K5Nambıyar ard K K. Venugopal, amicus curiae. a 
, The Judgment of the Court was delivered by 

,* " Anantanarayanan, C.F —This is a proceeding under Article 226 of the Constitu- 
‘tion, for the issue of a writ of Prohibition restraining the Speaker of the Medras 
“Legislative Assembly (respondent 1) and the State of Medres (respondent 2) , from 
“proceeding further with the notice forming Annexure A to the pètition, askıng the 
petitioner (Mr. G. Subramaniam), to show cause why he should not he held to have 
committed contempt of the Legislatıve Assembly The Union of India, the Attorney 
General of India and the Advocate-General of Madras have been shown ir the'array 
of parties as the third, fourth and fifth respondents to the petition, 

çi 


ii ıç Annexure G to the petition is,an excerpt from a leading daily of Madras dated 
‘lth February, 1968, describing a speech made by the petitioner at “Dindigul 
-inder the caption “ Political Fraud.” The report states that Mr. G Subramaniam 
(petitioner) referred to the recent Language Bull (more strictly, Languzge Resolu- 
tion) adopted by the State Assembly, es the ‘biggest political fraud’. In respect 
of this matter, Annexure B shows that the Legislature adopted a motion to the effect 
that this was a question of privilege to be dealt with by the House itself, and this 
-motlon further authorised the Speaker to issue a notice to Mr Subramaniam , asking 
hum. to, show cause why he should not be held to have committed contempt of the 
House, in respect of the passage in his speech, already set forth Annexure A iş 
thejzctual notice to show cause received by the petitioner, after the Speaker had held 
“that there was a prima facie case of breach of privilege 


The single line of reasoning upon which this petition has been argued before us 
by Mr.V.K T. Ghari forthe writ petitioner, proceeds on two related aspects of the law 
which are set forth ın the sub-peragraphs of paragraph 6 of the affidavit Before 
-embarking on a scrutiny of this, which 1s the heart of the matter, we may refer to 
-certain earlier averments in the affidavit. We might immediately state that the 
accuracy of the respect of the speech, 1s not now ın controversy, arguments were 
submuttéd, upon the basis of the report being eccurate But the petitioner states 
that he has been a Member of the Legislative Assembly of Madras, a Member of the 
Parliament, a Minister of the Madras Government and the Leeder of the House in 
the Madras Assembly, and also a Minister of the Union Government He is 
-currently holding the.polıtıcal office of the President, Tamılnad Congress Commut- 
tee. 1He has a duty towards the public, particularly in the field of political matters 

“which he must discharge fearlessly, and by virtue of rights inherent in British Subjects 
from the days of the Magna Carta, and re-affirmed by the Constitution of India, parti- 
-cularly ın the Preamble and ın Article 19 thereof After noting these averments 

we 'may first proceed to set forth the reasoning of Mr Chart, upon the petition. 
Mr. Gharı fully concedes, that, whatever might have been the somewhat hazy or 
indeterminate state of rights as between the subject and the Legislature and between 
the Legislature and the Judiciary, which hitherto prevailed, matters are now clear 
beyond controversy, by virtue of the dicta of the Supreme Gourt ın three important 
«cases, namely, Sharma’s case!, Dr. Fatishchandra’s case?, and In re Article 143, Constitu- 
don of India’. . 


,, At the‘outset, Mr. Chari stressed the Preamble to the Constitution particularly 
the second clause thereof, which enshrines the solemn resolve to secure to all citizens 
of this country “liberty of thought, expression, belief, faith and worship”? He 

-would link this with the Furdemental Right to freedom of speech and expression 
guaranteed under Article 19 (1) (a), but subject to reasonable restrictions under 
Article 19 (2) | Again, he contends that though the privileges of the State Legislature 
are guaranteed under Article 194 (3) in view of the failure of the State Legislature 
ge ee ee 
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to enact the necessary law within a reasonable tıme, as contemplated by the firts 
limb of Article 194 (3), these privileges must now be regarded as subject to the. 
Fundamental Rights of citizens. This Article. states :— 


maz wees the powers, privileges and immunities of a House of the Legis- 
Jature of a State........shall be such as may from tıme to time be defined by the- 
Legislature by law, and, until so defined, shall be those of the House of Commons 
of the Parliament of the United Kingdom, and of 1ts members and committees, 
at the commencement of this Constitution ” : 
The line of reasoning that emerges from the further arguments of learned. 
Counsel is this. Entry 39 of List II of the Seventh Schedule relates to “ powers, 
privileges and immunities of the Legislative Assmebly and of the members and the 
committees thereof........ ..?. This has to be read along with Article 246, which. 
embodies the principles of competency of legislation, respectively by Parlızment and 
by the State Legislature. The Constitution was completed in formulation bythe 
Constituent Assembly on 26th November, 1949, and came into effect and foice’on. 
26th January, 1950. The old Constituent Assembly continued as a single provi- 
sional Parliament, till the respective elections were held. Clearly, therefore, 
Article 194 (3) was transitional or transitory in character. It was never contem- 
plated that this state of affairs ın respect of the powers, privileges and immunities of 
the (State Legislature should continue for any indefinite term ; enacted laws were 
ex jected to be made, in this respect as early as convenient. But one indisputable 
ef fet of Sharma’s case}, and Inre Article 143 Constitution of India®, affirming the’ same. 
‘ -toposition, is that any such law hereafter to be made by the Parliament or a State 
Legislature, would be subject to the Constitutional mutations of Article 13, and the 
Fundamental Rights guaranteed under the Constitution. The State Legislature 
was fully aware of this, as petitions had been presented even in Parliament, and the 
decision of the Supreme Court in In re Article 143 Constitution of Indıa*, was the subject 
of discussion. Nevertheless, for many years, no law embodying such rights, privi- 
leges and immunities has been made and this ıs deliberate action ; the consequence 
of ıt must be that what 1s guaranteed under the second limb of Article 194 (3) to 
the Legislature, is no longer available, and must be held to have lapsed by default. 


Linked with this is an argument, upon what may be termed the ‘ Juristic norms” 
which have to be applied to any law, the infringement of which may expose a subject 
to penalties, or to any disability. Any Law ıs a rule, and, further, necessarily a 
rule of prohibition or injunction ; it follows that such 2 rule, must be definite and 
ascertainable, before the subject can be exposed to untoward consequences, for 
infringement of the law. The Law of British Parliamentary Privileges is ‘“‘wilder-~ 
ness of single instances’’. This 1s a vague and amorphous jurisprudence. Further, 
1t involves a study of what those privileges were as on 26th January, 1950, andıseveral 
of them might have lapsed owing to desuetude This law is hardly ascertainable 
for the sources of the law, namely Hansard, running into hundreds of volumes, and 
Erskine Mays Parhamentary Practice are not even available, without much difficulty, 
to a lawyer, leave alone a citizen This entire argument ıs, in its turn, made to 
impinge on Article 20 (1) and Article 21 of the Gonstitution, since İn re Article 143 
Constitution of Indıa?, 1s authority for the view that, though the body of privileges 
made part of the law under Article 194 (3) may prevail, so long as this law 1s enforced, 
over Article 19 (1) (a), ıt does not prevail over Article 21 It is here stressed that 
such a proceeding, zsking the petitioner to show cause against 2 conviction for con- 
tempt of the Legislature, 1s essentially ın criminal jurisdiction Mr Chari points 
out,upon thority that the House of Gommons ın the United Kingdom, unlike the 
House of Lords, does not impose a fine or imprisonment for limited periods, but 





1 (1959)2 ANWR (SC) 125° (1959) 2. (1965) 1 S.C J. 847 (1965) 1 S.C Re 
2 M.L J. SG.) 125: (1959) MTJ (Crl.) 413 AIR 1965 SC 745 
660 (1959) S.Q J. 925. ; 


166 ; “THE MADRAS LAW JOURNAL REPORTS. (1969 


directs 2n indefinite detention in custody, of the person in contempt This infringes 
Article 21 and Article 20 (1), the combined effect of which Articles is to declare that 
no person can be proceeded zgainst with regard to any offence, except for the viola- 
tion of a law ın force, and according to procedure established by Jaw 


Before dealing with these argumerts, ıt mey be necessary to set forth certain 
postulates or propositions which are very clear and now well established, in the ght 
of the decisions of the Supreme Court, already referred to Since, for this purpose, 
we have already largely to draw upon the observations in In re Article 143 Constitution 
of India}, and many paragrzphs o {this Judgment in the text have been rezd before us, 
we shall set forth the bare propositions, ın the interests of brevity, confining our- 
selves to citing only one or two observations of the learned Chief Justice (Gajendra- 
gadker, CJ) 

« Firstly, the perspective of approach to any question of this kind has been deter- 
mined, ın constitutidnal terms, ın paragraph 43 To quote. ~ ; 

a“ In this connection ıt 1s necessary to remember that the status, dignity and 
importance of these two respective institutions, the Legıslatın es and the Judicature 
are derived primarily from the status, dignity and importance of the respective 
causes that are assigned to their charge by the Constitution These two 2ugust 
'bodies........... must function not ın antımony nor in a spirit of hostility, 
but rationally, harmoniously and in a spirit of understanding within their 
respective spheres..... ... 2? ' 


Next it may be taken as now settled beyond doubt that any law that the State 
Legislature may enact under Article 194 (3) with regard to its poweis, privileges and 
immunities, will be subject to Article 13, and the Fundamental Rights guaranteed 
under the Gonstitution. Thirdlv, ıt may be taken as the Constitutional Law, 
however, that the corpus of law which hes to prevail, until, such an enactment is 
made, will not be subject to Article 19 (1) (a), beczuse under the rule of harmonious 
construction, the particular provision in Article 194 (3) will have to prevail. But, 
equally, this corpus of law will be subject of the right guaranteed under Article 21. 
We may take it that the content of Article 21, may have to be interpreted also in 
the light of the terminology of Article 20 (1) of the Gonstitutior 


Fourthly, while the foregoing postulates may be true of the respective spheres of 
action of the Legislature ın respect of 1ts powers and immunities, and the Judiciary, it 
does not mean that a final order imposing a disability on a subject, for alleged breach 
of privilege or contempt of the Legislature wall not be justifiable It hes to be care- 
fully noted that, ın paragraph 129 (page 787), their Lordships have referred to the 
amplitude of the unrestricted power of the High Court under Article 226, and, ın 
another context, they have not approbated the dicta of Dixon, G J , ın the Queen v. 
Rıchards?, that, if the warrant issued by the Legislature does not specify the grounds 
of commitment, ıt ıs conclusive This matter need not be further referred to for 
the simple reason that, notwithstanding what Mr Gharı strenuously urged on this 
aspect, we are not here concerned with any warrant, or anything analogous to a 
committal proceeding We are concerned, purely and simply, with a notice to the 
writ petitioner to show cause why he should not be held to have committed a breach 
of privilege of the Legislature, by wey of contempt of the Legislature Further, ıt 
is clearly premature, and even umpossible, to judge now, upon the matter of the 
alleged contempt itself; we may add that the affidavit itself contains no averments 
with regard tothis What we are asked to do is to issue a writ of prohibition restrain- 
ing the Speaker of the Legislative Assembly from proceeding further, which 1s 
virtually on 2 ground of absence of an ab mto jurisdiction. 


Mr Gher has referred to a passage in Halsbury’s Laws of England, Simonds 
Edition, Volume 5, page 478 (section 1058), with regard to the extent of power of 
the privilege of Legislatures, 2s applying to the Gommonwealth It is clarmed 
aa RE PER SERIE SAE ES ESE LİLİ A EE 
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that these privileges do not include any power, “to punish by arrest and com- 
‘mitment’? The authorities cited are Foniop v Hampton}, and Doyle v Falconer. 
But, obviously, we are not further concerned with this aspect, fo: we zre here upon the 
effect of Article 194 (3) of our Gonstıtution, and the body of rights, privileges and 
immunities which it thereby.secures to the State Legisleture The same observations 
may apply to the dicta cited from Moore on the Australian Gonstitution, 2nd Edition, 
page 138-A. 


It 1s very difficult, to see how any theory of zutometic lapse, or lapse due to 
inaction, can apply to Article 194 (3), ın its relation to the State Legislature. It ıs. of 
-considerable interest to note, and thisis discussed in Jn re Article 143 Constitution of 
Anda’, itself, that section 49 of the Australian Constitution was in almost identical 
terms, except that the operative word was ‘declare’ But, as Mr. Nambıar, éssist- 
ıng us as amicus curiae, has emphasised, though this was over sixty years ago eract- 
ments have not superseded the state of rights secured for the Legislature by section 49 
in Australia, except in two minor respects ; apparently, the Legisleture was content 
with the body of rights, privileges and ımmunıtıes thus secured, without seeking any 
enlargement'or modification We may take notice of the fact that certain petitions 
have been,submitted to Parliament 2nd to the State Legislature, stressing the need 
for early enactment, ın the interest of the rule of law, Mr Chari has described ; 
but ıt 1s impossible to arrive at any conclusion that the maction 1s deliberate, fer 
-more so, to sustain any theory that such inaction has the effect of a lapse or extinc- 
tion Per contra, Mr. Nambiar points out that where the Constitution intends 
setting 2 term to any$ituation of rights, ıt explicitly says so, and Article 334, 337 and 
343 are very clear instances $ 


The argument that these powers, privileges and ımmunities thus secured for 
the Legislature, do not form a law at all, ın the juristic sense, is equally unsubstan- 
tial. Actually, this corpus is part of the Constitution itself Nor can it be contended 
that this law 1s amorphous and unascertainable, though ıt may be true that ‘certain 
sources of the law, comprising precedents, are not easily available. Mr. Nambuiar 
has set forth before us certain interesting passages in “ Constitutional and Adımıni- 
strative Law’? by Hood Philips (3rd Edition), pages 186 and 187 It 1s very clear 
from these paragraphs, that defematory or disrespectful speechs, outside the House 
-of Commons, by third parties, reflecting on the House, or tending to bring the House 
into contempt or ridicule could be properly regarded as contempt of the Legislature 
“There are even precedents, such 2s Alhgan’s caset, but we need not explore any fur- 
ther into this aspect here, for obvious reasons The argument that this 1s essentially 
a criminal jurisdiction, because as observed in In re Article 143 Constitution of Indıai, 
the practice of the House of Gommons has been, not to impose fine for contempt, 
while ıt may detain indefinitely, is clearly quite inapplicable to the present stage of 
the proceedings. Thısis a stage of assumption of jurisdiction, and nothing more. 
Actually, if we are to judge from the passage at page 189 of Hood Philips (earlier 
cited), Reprimand and Admonition are also included in forms of punıshment, 
which zre open to the House of Commons Ft is impossible to accept the argument 
that we have, at the present stage, any procedure wheteve:, which impirges on 
Article 20 (1) or Article 21 of the Constitution of India. 


Finally, a word may be stated about the character of a writ of prohibition, even 
though this Court 1s not confined to the precise scope of the prerogative writs in the 
United Kingdom, and Article 226 embodies a wider amplitude of power. The 
history of this writ, and the true scope of its issue and function, were discussed by 2 
Division Bench of this Gourt i T M Transports (P) Lid v R T Authority’ The 
followmg few lines from that decision are useful, 2s succinctly statırg the situation 
-at law. 
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“ Tf, in each one of these cases, a party, who might be affected by such a possible- 
` decision, can be permitted to come up to this Gourt and ask for prohibition to go, 
though ıt might be perfectly probable that the inferior Tribunal would have juris- 
diction upon tacts being established in a particular way, this would really imply 
that many proceedings quite within the competence of such authorities or which 
may be ultimately found to be comprised ın the jurisdiction, may be stifled at the 
outset........ If there 1s jurisdiction over the matter before the Tribunal 
frıma face and facts canvassed before it, one way or another, may affect the issue 
as to the boundary of that jurisdiction, we think, that, the Tribunal should be per- 
mitted to function, and to determine 1ts own jurisdiction, the writ should not issue 
to paralyse such an enquiry”? ‘ 


For the above reasons, we are clearly of the view that Article 194 (3) invests the 
Speaker of the Legislature, empowered by a Resolution of the Legislature, with the- 
right to call upon a third party, like the writ petitioner, to show cause why he should 
not be held to have committed a breach of the privilege of the Legislature, by way 
of contempt. That 1s all that has heppened, and a writ of prohibition need not be- 
issued by this Gourt to stifle the very exercise of that jurisdiction We need rot 
emphasise, both as a matter of caution and as a necessary corollary, that we are 
stating nothing whatever about the averments themselves in the notice or the degree 
to which such facts will or will not constitute a contempt of the Legislature. These 
are matters which ıt 1s quite premature for üs to refer to, at this stage. This writ 


petition will, therefore, be dismissed in Lamune. ge! ' 
4 


f ağ , 
We must record our obligation to Mr. M. K. Nambiyar, appearıng with. 
Mr. K. K Venugopal, who has rendered us valuable assistance 2s amicus curiae. 


V.K. — Petition dısmıssed.. 





IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. Justice K VEERASWAMI. 
Parasmal Chordia .. Pettoner* 


v. 
Rajalakshmi Ammal and another .. Respondents, 


Cıvıl Procedure Code (V of 1908), Order 8-A, rule L—Third Party Procedure—Scope and 
applicability of —Whether apphes to surts on negotrable instruments. 


All that ıs necessary for the application of third party procedure is whether 
if the plaint claim ıs allowed the defendant has a claim, in that event, for indem- 
nity by reason of such claim being allowed, from a third party If that requi- 
site is satisfied, the Court will not be justified, on any extraneous ground, from: 
refusing third party procedure There ıs nothing ın the rule suggestirg that ıt 
has no application to suits on negotiable instruments 


There 1s no lumitation that the rule 1s applicable only to 2 claim of indemnity 
arising out of the same transaction or a transaction entered into simultaneously 
with the transaction sought to be enforced ın the suit. The rule 1s conceived 
for the benefit of a defendant who, if defeated in respect of 2 claim zgzirst him, 
is entitled to reimbursement by way of indemnity. In such a case the policy 
of the rule is that the defendant need not be driven to a fresh suit to put indemnity 
into operation 


Rule 3 of order 8-A of the civil Procedure Code does not limit the scope of 
rule 1 so as to mzke ıt applicable only to cases where the suit claim 1s admitted. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the Subordinate Judge of Guddalore, dated 4th November, 
1967, and mzde in I A. No 803 of 1967 in O S. No, 93 of 1967 





* CR P. No. 23948 of 1967 7th November, 1968. 
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K. Gopalacharı for G. Krishnan and K. Sampath, for Petitioner. 
N. R. Raghavacharı, for Ist Respondent. : 
“M.G. Raghavacharı, for Second Respondent. 


The Gourt made the following, 

OrvER.—This petition ıs directed against an order of the Subordinate Judge 
of Guddalore dismissing an application of the petitioner made under Order 8-A, 
rule 1 of the Gode of Givil Procedure. The suit was laid on a promissory note 
said to have been executed by the defendant who 1s the petitioner, on 2Ist June, 
1964. He resisted the suit on the ground that the promissory note was not supported 
by consideration, and also maimtained that the plaintiff’s son hed executed an 
agreement or varthamanam of 4th July, 1964, admutting that the promissory note 
was not supported by consideration and that, in case, 1t was successfully enforced, 
he would indemnify the defendant. Evidently, on the basis of the last averment,. 
the defendant took out the application under Order 8-A for third party notice to 
the son of the plaintiff The application was dismissed by the Subordinate Judge 
by placing reliance on Uthaman Chettiar v T. K. Thagaraja Pillai! Panchapakesa 
Tyer, J., was of the view, in that case, that the third party notice procedure should 
not be applied to suits on negotiable instruments. 


» With due respect to the learned Judge, the limitation placed by him does not 
appear to be justified by the language of rule 1 of Order 8-A. The order relates. 
to third party procedure and the first rule says that where a defendant claims to 
be entitled to contribution from or indemmty against any person, not already a 
party to the suit, he may, by leave of the Court, issue a notice, called a third party 
uutlee, tu ihat effect, Lhdt simply means that where ın a suit the defendant, in. 
case the plaintiff succeeds, 1s entitled to indemnity from a third party,-who has not 
been already brought on record, he 1s entitled to ask for a third party notice. There 
ıs nothing ın the rule suggesting that ıt has no application to suits on negotiable 
instruments. 


It is argued that the rule is applicable only to a claim of indemnity arising out 
of the same transaction or a transaction entered into simultaneously with the tran- 
saction sought to be enforced 1n the suit. The answer in rule 1 itself contains no 
such limitation. Nor does the reason of the rule demand such a lımıtation. This 
rule is conceived for the benefit of a defendant who, 1f defeated in respect of a claim. 
against him, is entitled to reimbursement by way of indemnity. In such a case 
the policy of the rule 1s that the defendant need not be driven to a fresh suit to put 
indemnity into operation. That, in my view, should be the approach to the 
procedure for third party notice. 


The further contention for one of the respondents is that Order 8-A itself will 
be attracted only ın cases where a defendant admıts liability on the main transaction 
sued upon Support is sought to be derived, for this contention, from rule 3 of 
Order 8-A. This rule only states that if the third party desires to defend himself 
he may do so, but, 1f he does not enter appearance, he shall be deemed to admit 


© the validity of the decree against the defendant and his own hability to indemnify 


to the extent claimed in the third party notice. This does not mean that rule 3 
limits the scope of rule 1 so as to make ıt applicable only to cases where the suit 
claim ıs admitted. 


Learned Counsel for the petitioner urged that suts on negotiable instruments 
being of a simple character, by admitting third party procedure it should not be 
complicated, and, from this standpoint, the view of Uthaman Chettiar v. T. K. 
Thiagaraja Pilla, is the correct one As ıt seems to me it is the same or similar 
point as the one I have already adverted to earlier. Remachardra Iyer, J., as 
he then was in P S Paltabhıraman v Ganapathy®, referred to Uthaman Chethar v. 
T.K Thagarya Pillai} end inter preted ıt ın such a wey as to practically emasculate 
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its effect What seems to me ıs that Ramachandra Iyer, J., ın the context, did not 
feel inclined to accept the view of Panchepakesa Iyer, J , ın Uthaman Chettiar v. 
T. K Tagaa;a Pilla. This ts clear: from: the observation of -Ramachandra 
Tyer, J , himselfin that judgment, to wit, there is nothing ın the language of rule 1 
of Oider 8-A to forge any such limitation to its scope. ' 


Gonceived, as ıt is, for the benefit of the defendant, as I had already steted, 
all that 1s necessary for the application of third party procedure ıs whether 1f the 
plaint claim 1s allowed the defendant has a claim, in that event, for indemnity 
by reason of such claim being allowed, from a third party. If that requisite 1s 
satisfied, the Gourt will not be justified, on any extr2zneous ground, from ‘refusing 
third party procedure. Counsel for the proposed third party urged that on the 
terms of the Varthamanam if the suit promissory note was found to be without 
consideration it would be dismissed, and in that case, no question of indemnity 
would arise. But, Gounsel fails to take note of the fact that 1f the suit ıs decreed and 
the Varthamanam is found to be true and the claim for indemnity can be based 
on that, the defendant would be entitled to a decree for irdemnity as against the 
third party. f i 

The petition is allowed with costs. One set. 


|, SV.J. | ———.— -Petton allowed. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
Present .—İMİR, Justice P. S. KaıLasam. 
The Super Surgical Go. .. Petitioner* 


7 
4 


a 
‘S. Desikan and another . Respondents 


Industrial disputes—Power of Labour Court—If can grant leave to withdraw an application 
with premission to file a fresk application on the same grounds 


Neither in the Industrial Disputes (Gentral) Rules nor ın the Madras Industrie] 
Disputes Rules, the Labour Court is empowered to grant leave to withdraw 
an application with permission to file a fresh application on the same grounds. 
The Labour Gourt, cannot therefore permit the withdrawal of a claim petition 
filed under section 33 (c) (2) of the Industrial Disputes Act without prejudice 
to the right of the claimant to file a fresh petition based on the same allegations. 


Petition under Article 226 of the Constitution preying the High Gourt to issue 
a writ of certorar: calling for the records in G.P No 263 of 1966 of the second 
‘respondent and quash the same 


N S Raghavan, for Petitioner. 
R. Ganesan, for Respondent. 
The Court made the following 


ÖRDER.—Thıs petition has been filed by the management for the issue of a 
writ of certirar: to call for the records of the Presiding Officer, Labour Gourt, and 
to quash ıts order entertaining a fresh petition filed by the first respondent on the 
same matter on which an earlier petition was dismissed 


The first respondent was an employee of the petitioner-firm The services 
of the first respondent was terminated after giving 2 full month’s notice and 2ccord- 
ing to the petitioner, the first respondent accepted the notice end stayed away from 
service ‘The first respondent subsequently filed 2 claım petition under section 33 
(c) (2) of the Industrial Disputes Act, before the Labour Gourt, Madres, cleiming 
asum of Rs 4,740 under various heads like retrenchment compensation, earned 
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wages, leave wages, bonus, commission and gratuity. The petition was rumbered 


.as GP. No. 143 of 1965 The petitiorer filed 2 counter and the matter, after 


several adjournment, was taken up or 23rd November, 1965 The first respondent 
stated that he was not pressing the petition He made an endorsement and the 
petition was dismissed Subsequently, the first respondent came up with a fresh 
claim petition No. 263 of 1966 based of the same grounds as G P. No. 143 of 1965. 
The petitioner filed a counter taking a preliminary objection that as the previous 
petition on the same ground has been dismissed by the Labour Gourt, it was not 
open to the Labour Court to entertain a fresh petition on the same allegations 
This objection was overruled and hence this writ petition 


According to the Labour Court, as the first respondent made an endorsement 
to the effect that he was withdrawing the petition without prejudice to the mght to 
file a fresh petition, he filed a fresh petition ın eccordence with the endorsement and 
therefore, the management cannot question his right todo so In this connection, 
it may be stated that the order of the Court is, “dismissed ” and ıt does not refer 
to the endorsement or that ıt granted leave to withdraw the petition and to file a 
fresh petition Apart from this obstacle that no leave was granted by the Court 


to file a fresh petition, there 1s a legal objection to the entertainment of the fresh 
petition. 


Section 11 (3) of the Industrial Disputes Act provides that the Labour Gourt 
shall have powers as are vested in 2 civil Court under the Civil Procedure Code, 
1908, when trying a suit, ın respect of the matters enumerated in the section. 
Section 11 (3) (d) empowers the Labour Court to exercise the powers ın respect 
of matters that may be prescribed under the rules. 


Neither ın the Industrial Disputes (Central) Rules nor in the Madras Industrial 
Disputes Rules, the Labour Court 1s empowered to grant leave to withdraw an 
application with permission to file a fresh application on the same grounds. As 
this power has not been conferred on the Labour Court, the Labour Court cannot 
exercise such power. It 1s not disputed that the principle of res judicata is applicable 
to the Labour Gourt and the Labour Court would not entertain a fresh petition 
on the same cause of action unless ıt is empowered todo so. As there 1s no provi- 


-sion for entertaining a fresh application, the preliminary objection taken by the 


petitioner before the Labour Gourt wil] have to be upheld. 


This writ petition is allowed and the preliminary objection by the petition.r 
before the Labour Gourt 1s upheld and the first respondent’s petition before the 
Labour Court is dismissed. No order as to costs. 


VK. oa Petition allowed. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT *—MR. M. ANANTANARAYANAN, Chief Justice. 


V. P. Periakaruppan alias Manickam Ambalam .. Petstioner* 
v. 


P. Mayalagan and another .. Respondents. 





Negotioble Instrument—Suit by blaıntığf under an assignment constituting ham as an agent 


for collection—Subsequent death of principal—Suit of lable to be dismissed—Proper 
procedure to be followed 


Where a plaintiff sues on 2 negotiable instrument under an assignment in his 
favour constitutirg hım as an agent for collection, the subsequent death of the 
principal will not render the suit incompetent With the death of the principal 
the authority of the endorsee for collection does not end However, ın such a 
case, the executant should be protected against a possible double jeopardy, 


* C.R P. Nos. 708 and 839 of 1966. {ith January, 1968 
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namely, a further claim on the bill or mstrument by the hers of the deceased 
principal. This can be very simply avoided, by the Court calling on the plaintiff 
to implead the legal representatives of the deceased principal as parties to the 
action : 


Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the decree of the District Munsif’s Court of Melur mSC Nos. 294 and 341 of 
1966 respectively. 


T. V. Balakrishnan, for Petitioner. 
S. Sankar Ramakrishnan, for Respondents 
The Court delivered the following 


JuDGMENT.—Both these revision proceedings involve only one short ground. 
In two suits on a negotiable instrument, all the pleas upon which the executants 
resisted the decrees of the suits have been negatived on the merits. But, in each of 
these two suits, the same plaintiff sues under an assignment ın his favour, constitu- 
ting him as an agent for collection, even on a minimal interpretation. It 1s claimed 
that the principal was alive, at least when one of the two suits was filed, and the 
learned Gounsel for the revision petitioner claims that the principal was alive on. 
the date of institution of both the suits. 7 


However that might be, the principal died shortly thereafter. The suits. 
have been dismissed, though they were otherwise entirely justified on the merits. 


of the findings, on the short point that the agency for collection having come to | 


an end with the death of the principal, the suits were no longer maintainable. 


In my view, this 1s a quite erroneous conception of the respective legal rights 
of the parties. So long as there 1s an endorsement of assignment in favour of the 
plaintiff in each case, the plaintiff can claim to be a holder ın due course, ex facie. 
İt is not in dispute that the suit is perfectly maintainable, if it is instituted when 
the principal was alive, as ıs actually claimed. The decision relied upon by learned 
Gounsel for the respondent ın Subramama Chetti v. Alagappa Chetti?, judgment of 
Benson and Wallis, JJ., does not at all help to advance the contention that, with 
the death of the principal, the suits themselves are extinguished. All that thisdecision 
states is that, as between the endorser and the endorsee the endorsement for collec- 
tion sımplıciler does not pass the property ın the bill to the endorsee. Again, when 
the suit was validly instituted on the date when it was instituted, I am quite unable 
to see how 1t can be dismissed because of a subsequent event, such as the death of 
the principal, which does not affect the substance of the claim 


In my view, the true equity in favour of the executant of any such instrument, 
where the principal happens to die pendente lite, is that he (the executant) should 
be protected against ‘a possible double jeopardy, namely, 2 further cla on the 


a m am. 


bill or instrument by the heirs of the deceased principal. This can be very simply | 


avoided, by the Court calling on the plaintiff to implead the legal representatives 
of the deceased principal as parties to the action so that the matier can be adjudi- 
cated upon in their presence That 1s all the more essential ın the present case, 
as Mr Balakrishnan, for the plaintiff, contends that this 1s not a bare agency for 
collection at all, but an agency coupled with an interest in the agent ın the proceeds 
of the bill, acknowledged by the prıncıpal 


I accordingly allow the revision, set aside the dismissals of the two suits, and 
direct that they be restored to file and disposed of in the light of the observation 
that I have made. I may add that there is a decision of the Lower Burma Chief” 
Gourt Ramzan Al: v Vellaswami*, for the view that, with the death of the principal, 
the authority of the endorsee for collection does not end, the note being negotiable, 
and that he ıs a holder under the law to whom payment has to be made Ofcourse, 
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if there is any claim available to the defendants which is not already res judicata, 
concerning the actual liability, the defendants may be at liberty to agitate that 
claim. After the legal representatives are brought on record, it will be for them 
to state whether the decree should be ın the joint pames of both the plaintiff and 
themselves, ‘or they will be satisfied with decrees of these suits in the name of the 
plaintiff. Remitted accordingly No costs. 


V.K. ——— Petition allowed. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT : —MR. Justice K. S. VENKATARAMAN, 


Rangaswami and another .. Appellanis® 


7. 
“TR G. Krishnan and others .. Respondents. 
Gel Procedure Code (V of 1908), section 66. —Bar of suit under—Scope of. 


Section 66 of the Code of Civil Procedure does not prohibit benami transac- 
tions which have always been recognised in this country and the bar under the 
section is limited to cases where the suit is brought against the certified purchaser 
or his representatives. There is nothing in the section to forbid the recogni- 
tion of the real owner’s title by the benamı Gourt auction purchaser or his heirs. 

, Mst. Buhuns Kowur v. Behores Lall, (1870) 14 MI.A. 496; Monappa v. Surappa, 
LL.R. (1888) 11 Mad. 234, Ref. 


In such cases a release deed executed by the Gourt auction purchaser ın favour 
-of the real owner or his heirs might well be construed as a deed of transfer or con- 
veyance sufficient to vest the title ın the true owner. 


Arumugam Chettiar v. Kuppuswamı Chettrar, (1961) 2 ML J. 265, Ref, 


Appeal against the decree of the Sub-Gourt, Vellore, in AS. No. 482 of 1961 
‘preferred against the decree of the District Munsif of Tirupattur in OS. No, 359 
of 1960. 


Parasaran, S K. Rayavelu, R. Shanmugnm and K. Ramachandran, for Appellants. 
R. Gopalasunmı Ayyangar and K N Balasubrnmaniam, for Respondents. 
The Court delivered the following 


Jupamenr —This second appeal has been filed by defendants 1 and 2 ın O.S. 
‘No. 359 of 1960 on the file of the Court of the District Munsif, Tırupattur. The 
properties involved in the suit admuttedly belonged to them But the case of the 
plaintiffs 1s that the first plaintiff became the lawful owner thereof. It ıs stated that 
one T.S Ramasesha Iyer, brought the properties to sale in execution of a money- 
decree which he obtained in S G No. 755 of 1932, on the file of the Court of the Dis- 
trict Munsif, Tirupattur, against the appellants, purchased the properties in Gourt 
auction himself and obtaired the sale certificate Exhibit A-1, dated 17th April, 1935 
' and took such delivery as was possible under Exhibit A-2 on 4th July, 1935. It is 
© further alleged that TS Ramasesha Iyer, was throughout actirg as a benamidar 
for his brother T. S Ghergalvaraya Iyer, the explanation being that Chengalvaraya 
Iyer, was a retired Deputy Collector and it was felt advisable that such transactions 
should not figure in his name. Indeed, after the death of Remasesha Iyer, his 
sons and grandsons executed a registered release deed Exhibit A-3, dated 10th 
August, 1937, acknowledging the fact that the Gourt auction purchase was on behalf 
-of T. S Ghengalvaraya Iyer. The deed purports to be a release deed. 


Even when the properties were purchased in the auction, they were subject to 
three mortgages, one of them being an usufructuary mortgage, Exhibit B-1, dated 
‘28th September, 1929, ın favour of Jayalakshmiammal and Lalithambal, the 
SS re ee ee my 
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daughter and granddaughter of Chengalvaraya Iyer. The others were simple- 
mortgages The case of the first plaintiff ıs that these mortgages were redeemed 
by Ghengalvaraya Iyer and Chengalvaraya Iyer thus got possession and adopted 
the first plaintiff as his son and the first plaintiff wes throughout in possession, It 
may be noted here besides the above relationship; the plaintiff T R.C Krishnan 
(who ıs the natural son of T S. Ramasesha Iyer became the adopted sor of 
Ghengalvaraya Iyer. In other words, on account of the nearness of the relationship 
of the usufructuary mortgagees, ıt was easy for the first plaintiff to get into posses— 
sion. ‘Though the first plaintiff had leased the properties to plaintiffs 2 to 7, fearing 
that the defendants might interfere with their possession, the suit was brought for 
a declaration of the title of the first plaintiff and for an injunction restraining the 
defendants from interfering with the possession of the plaintiffs. An ad ınlerım 
injunction was issued. However, on the allegation tha: the deferdants trespassed 
into the properties after 3rd March, 1961, the plaintiffs got the plaint zmended to 
include a prayer for possession 


The written statement of the defendants filed originally was that they were rot 
aware of the proceedings ın execution of the decree in S Q No. 755 of 1932, under 
the Court auction purchase and delivery through Gourt They admitted that the 
first plaintiff had been ın possession, but they explained ıt on the ground that he 
was looking after the properties as the agent of the usufruciuary mortgagees, 
Jayalakshmi Amma] and Lelithambal. They further contended that on the lapse 
of 30 years from the date ofusufıuctuary mortgage ıt got extinguished urder the pro— 
vision of section 9 of the Madras Agriculturists Relief Act (IV of 1938), end that 
Jayalakshmizmal and Lalithembal were good enough to recognise this fect and 
surrender possession of the properties to defendants 1 and 2 sometime ın Ghitraj 
(April-May) 1960. They were thus in possession. But when the trial Court 
granted the ad interim injunction, they vacated the lands They disclosed the subse- 
quent trespass of 3rd March, 1961 They thus denied the plaintiff’s title and they 
also denied the first plaintiff’s status as adopted son of Chengalvarzya Iyer. 


The learned District Munsif who tried the suit accepted the case of the plaintiffs. 
in tull, rejected the defence and decreed the suit Defendants 1 and 2 filed an appeaf 
which was heard by the learned Subordinate Judge who also corcurred with the 
findings of the learned District Munsif and dismissed the appeal In partıculaı, 
the learned Subordinate Judge found as fact thet the equity of redemption was 
extinguished at the Court sale on 17th April, 1935, Exhibit A-1, that the purchase 
was benami for T. S Ghengalvaraya Iya, that the first plaintiff was the adopted 
son of Ghengalvaraya Iyer, and thus became entitled to the properties as a result 
ofthe release deed Exhibit A-3, dated 10th August, 19%7, and the patta Exhibit A-4 
dated 28th September, 1936 issued in favour of Chengalvzraya Iyer, that the 
first plaintiff was throughout ın possession as evidenced by the several lezse deeds , 
Exhibit A-5 etc , and paid kist himself, that on the date of the suit he was in 
possession, that the story of the defendents having obtained possession from the 
usufructuary mortgagees Jay2zlakshmizmmal and Lalithz mbal was not true and that ( 
the defendants trespassed into the properties on 3rd March, 1961 


Aggrieved by the dismissal of the suit, deferdarts 1 2nd 2 have preferred this ' 
second appeal The point of Jaw raised on their behalf by their learned Counsel . 
Sri Parasaran is two-fold : (1) that ın view of section 66 of the Civil Procedure Gode, 
ıt 1s not open to the first plaintiff to contend that the Court euction purchase by 
T.S. Ramasesha Iyer, was benamı for T.S Chengalvaraya Iyer, and (2) that the 
release deed, Exhibit A-3, dated 10th August, 1937, was not sufficient in law to pass 
the title of T.S Ramasesha Iyer, to Ghengalvzreya Iyer, ard that a regular 
conveyance was necessary to transfer the said rights of Ramesesha Iyer 


Section 66, Civil Procedure Code, runs thus :— 


“1. No suit shall be maintained against any person claiming title under a 
purchase certified by the Gourt in such manner as may be prescribed on the 
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ground that the purchase was made on behalf of the plaintiff or on behalf of some- 
one through whom the plaıntıff claims ” 


It ıs clear that the contention of the learned Counsel cannot prevail, because 
the suit is not against T S. Ramasesha Iyer or those claiming under T. S Rama- 
sesha Iyer. Section 66 forbids only such a suit against a certified purchaser or those 
claiming under him Asa matter of fact, accordirg to the finding of the learned 
Subordinate Judge, which is binding on me, Ramasesha Iyer’s hens acknowledged 
the fact that the purchase was benami on behalf of Ghengalvaraya Iyer There 
is nothing in section 66 to forbid such recognition of the real owrer’s title by the 
benami Gout auction purcheser of his heirs It will be seen presently that section 
66 does not prohibit benami transactions which have always been recognised in 
this country, and that the scope of section 66 is limited to a case where the suit is 
brought against the certified purchaser or his representatives This position has 
been uniformly recognised by the Privy Council. Mst Buhuns Kowur v Behoree Lall, 
Monappa v. Surappa?, Sankunı Nayar v Narayana Nambudırı3, Kumbalinga Pillar vw, 
Ariapuira Padıachı1, Amruta Venkatappa v. Vauillala Jaluyya. 


In Msi Buhuns Kowur v. Behoree Lall*, the Gourt auction purchaser brought 
the suit for redeeming an usufructuary mortgage The defence of the usufruc- 
tuary mortgage was that the Gourt auction purchase itself was benzmi for him. 
That defence was found to be true and it was consequently held that ıt was not open 
to the certified purchaser to redeem the usufructuary mortgege. The certified 
purchaser invoked the provisions of section 260 of the ther Civil Procedure Code, 
Act VIII of 1859, which-was substantially similar to the present section 66 (1) and 
ran thus: 


“ The ce: tificate shall state the neme of the person who at the time of sale is 
declared to be the actual purchase, and any suit brought against the certified 
purchaser on the ground that the purchase was made on behalf of another person. 
not the ceitified purchaser, though by agreement the name of the certified pur- 
chaser was used, shall be dismissed with costs.” 


Their Lordships of the Privy Council had no hesitation ın holding that this 
provision was not available to the certified purchaser ‘They started by pointing 
out that in equity and good conscıznce, his claim could not succeed,-and that unless 
the statutory provision was so compelling, as to preclude the Court from recognıs-- 
ing the defence of the usufructuary mortgagee, the usufructuary mortgagee’s right 
had to be upheld They pointed out that the benzmi purchases were common in 
India and that the statutory provision above cited did not mtend to invalıdate- 
such benamı purchases and thet the scope of section 260 was limited to the cir— 
cumstances indicated ın the section, namely, where the suit was brought zgainst the 
certified purchaser on the ground that it was beramı purchase But in the instant 
case the converse was the case and ıt was the certified purchaser who was trying to 
redeem the usufiuctuary mortgage The prohibition, cortaired ın the statutory- 
provision did not extend to such a situation 


The above decision was applied by Muttuswami Aiyar and Brandt, JJ , ın 
Monappa v Surappa?. There ıt was found that one Surappa had purchesed some 
property in Gourt auction on behalf of one Lingemma Shettatı, his sister. The 
deposit of Rs 600 which had to be made immediately was the money of the sister 
Surappa provided the balance of the purchase money of Rs. 1,650 He put his sister 
ın possession of the property and agreed to execute a formal] sale deed on the sister 
paying him the sum of Rs. 1,650 which hed been advanced by hım. But he went 
back on this arrangement and ejected his sista The sister thereafter brought a 
suit OS. No. 73 of 1884 on the file of the District Munsif’s Gourt of Kandzpur, to 
recover possession The defendant pleaded the bar unde: section 317, Gıvıl Proce- 
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dure Gode (corresponding to section 66 of the present Gode). The defence was 
upheld by the learned District Judge, who tried the sut o The sister filed the appeal. 
The appeal was allowed and ıt was held by the learned Judges that section 317 was 
not a bar The learned Judges relied on the Privy «Gouncıl decision in Mst 
.Buhuns Kowar v. Bekoree Lall?, and observed . 


“Tt is obvious, therefore, that when after obtaining certificate of sale, the pur- 
chaser acknowledges that his purchase is benami and gives up possession, or does 
some act which unequivocally indicates an intention to waive his right or to res- 
tore the property to the real owner, the fresh act mıght, by reason of the ante- 
cedent relation between the parties operate as a valid transfer of property, the 
reason being that benami purchases are not made illegal, though the real purcha- 
ser, 1s disabled from maintaining a suit against the certified purchaser at an auction 
sale in execution of a decree on the sole ground that he was only a benamidar.” 


The ‘plaintiff wes given a decree on payment of Rs. 1,650 to the respondent- 
‘defendant. 


It is unnecessary to refer ın detail to the othe: decisions which have followed 
-the same principle. In view of the above decisions, 1t is clear that the present suit 
is not barred under section 66, Civil Procedure Gode The above decisions them- 
selves, ın particular, the decision ın Monappa v Surappa?, are also authorities for 
showing that the release deed Exhibit A-3 was sufficient ın law to perfect the title 
of Ghengalvaraya Iyer. The principle is that benami purchases rot having been 
made illegal by section 66, Gıvıl Procedure Gode, Chengalvaraya Iyer had a pre- 
existing title which could well be validated by the Gourt auction purchaser Rama- 
sesha Iyer or his heirs and for the purposes of validating a pre-existing interest, a 
release deed was sufficient and a conveyance as such was rot necessary. 


In addition Sri R. Gopalaswami İyengar and Sri K N Balasubramaniam 
for the respondent-plaintiffs rely on the two decisions reported in Arumugam Chettiar v. 
Kuppuswamı Chettiar3, and T Mammo v. Ramunnı*, and contend that Exhibit A-3 
though styled as release deed, could well be construed as a deed of conveyance 
of whatever rights T. S Ramasesha Iyer had to Ghergalvarayalyer Arumugam 
Chettiar v Kuppuswamı Chettiar®, was a case where the release deed, Exhibit B-1 
‘in that case was so construed, though there was ro consideration for the release 
«deed. It specifically stated that the plaintiff had no right at all in the properties 
as well as outstandings belonging to Kannammal and that the defendants would be 
-entitled to enjoy the properties without any objection whatsoever and with all 
rights. The learned Judges held that the effect of the deed was to operate as a 
transfer of whatever rights the pleintiff had to the deferdants In T. Mammo v 
Ramunnı*, their Lordships of the Supreme Court held that the deed which was 
styled as a release deed in thet case could be construed as a deed of transfer and 
observed : i 


“We think that a registered instrument styled a release deed releasing the 
right, title and interest of the executant ın any property in favour of the release 
for valuable consideration may operate as a conveyance, 1f the document clearly 
discloses an intention to effect a transfer ” 


Their Lordships observed that the nomenclature of the deed and the amount 
of the stamp paid on ıt, though relevant, were not conclusive on the question of 
“construction. 


In the case before the Supreme Gourt, the deed was for a consideration whereas 
in the present case, Exhibit A-3 was for no consideration. To that extent, it 
may not be right to say that it is a decision directly applicable The decision in 
Arumugam Chettiar v. Kuppusunmı Chettiar®, is however, directly applicable to the facts 
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of this case Exhibit A-3 on its terms, could be construed as disclosing the inten- 
tion of the executants to transfer whetever rights they had to Ghengalvaraya Iyer. 
It is true that, on the footing thet a conveyance 1s required to be properly stamped 
Exhibit A-3 was not properly stamped But an objection that the deed ıs not 
duly stemped cannot be taken after the document was admitted ın the trial Court 
in view of the provision in section 36 of the Indian Stamp Act Further, their 
Lordships of the Supreme Court have poinied out that that 1s not a decisive crite- 
rion. 


Mr. K. Perasaran, learned Gounsel for the appellants, has relied on the deci- 
sion of the Supreme Court ın Ddmodharan Namboodr: v. Narayana Pillai. Exhibit 
A-4 in that case was a deed by which one Nagayya Antharjanam stated that by 
reason ol certain marriage being ın what ıs described as “ Sarvzswedhanam ” 
form the appellants were entitled to all movezble and ınmoveable properties belong- 
‘ing to Kopparathu Illom, and therefore she was executing the release deed confer- 
ring all the rights and claims the appellants had obtained over the Illom properties 
by the Sarvaswadanam form of marriage It was however found as a fact by 
their Lordships that the marriage was not ın the Sarveswadanam form ard the 
appellants, had, therefore, no pre-existing rights 2s wes assumed in Exhibit A. 
Since the document purported to confirm only the pre-existing rights of the appel- 
lants and as ıt was found that there was no pre-existing rights it was held that the 
document was not sufficient to convey any interest to the applicant The question’ 
therefore turred cn the construction of Exhibit A in that case. Apart from the 
‘question of construction, the present case 1s distinguishable, because, here it has 
been found as a fact that Ramasesha Iyer was only a benamidar for Ghengalvaizya 
Tyer and therefore the recitals to that effect in Exhibit A-3 are operative. 


Thus the first plaintiff had valid title erd the other points particularly of pos- 
session, have been found ın his favour by the lower appellate Gourt and these find- 
ings are binding on me. The appeal fails and is accordingly dismissed, but with- 


‘out costs. No leave. 
RM. oo Appeal dismissed. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE A ALAGIRISWAMI ope aD 
Mayılswamı Chettiar .. Appellant * 
D. 
Kaliammal and others .. Respondents 


Guardian and Wards Alienation of mmor’s property by de facto guardian (mother) with the 
acquiescence of the legal guardıan—Alıenatın, of should be for necessity 


On the question whether even where there 1s a father for the minors alive, the 
mother can, acting as de facto guardian of the minors, alienate their property for 
necessity, held that, the father having attested the mortgage deed, the father should 
be deemed to have acquiesced in the mortgage and the alienation would be valid, 
if it ıs for necessity. 


Appeal against the decree of the District Gourt, Goimbztore, in A.S No 319 
of 1961 preferred against the decree of the District Munsif of Gormbetore in O.S. 
No 499 of 1960. 


A. V. Ayyar, P. R. Vasudeva" Ayyar and M Srimvasan, for Appellant. 
G. Ramanujem, 7 Kanakaraj and N. Vanchinathan, for Respordent 
The Court delivered the following 


Jupement —The first defendant is the appellant The defendants’ mother 

-executed a mortgage on the foot of which the suit out of which this secord appeal 
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arises was filed. The mortgage was for Rs 1,500 and the lower appellate Court has. 
now found that the mortgage 1s supported by necessity only to the extent of Rs. 900. 
The recital in the mortgage ıs that ıt was borrowed for family expenses P.W. I 
gave evidence that they made enquizes zbout the debt and necessity of the minors 
and that only 2fte: satisfying themselves they lent the money PW 2 gave evidence 
that the money was spent for maintenarce and education of the deferdants and elso 
for carrying out repans to the well There 1s, therefore, no question that, 2s found 
by the Courts below, the mortgage 1s supported by necessity ard 1s birding on the 
defendants 


The only other question that arises ıs whether the mortgage executed by the 
mothe: as the de facto guardian of the minors, while the fathel is alive, 1s valid or not. 
The position of the de facto guardizr under Hindu Jaw is irdeed so well established. 
that there is no reed to cite any authority for the proposition that an z2henztion by a 
de facto guardian, 1f for necessity, ıs bındıng onthe minors The orly question that 
arises therefore, ır this case ıs whether where there 1s a legal guardian, en zlrenation by 
a de facto guardien will be valid Both the father and the mother 21e natural guardians 
of then minor childien. There ıs no doubt that if a contest arose 2s between the 
father end the mother as to who should be the guardian of the minors, then ıt would 
be the father who would be the guardian Therefore the question is whether 
even where theie is 4 father for the minors alive, the mother cen actirg as de Jacto 
guaidian of the minors, alienate their property for recessity Authorities seem to 
favour the view that she cen The ertlest case 1s the one 1eported ın Aranachate 
Redd: v Chidambara Redd! Ir that case there was e testamentary guardian 
appointed for the miro: But the minoi’s mother alienated the miror’s property. 
It was held that the alienation of minon’s estate made by the naturel ard de facto 
guardian will be valid iffor necessity, notwithstardıng that there wes 2 test?mertary 
guaidian in existence (especially where such testamentary guardian hed acquiesced 
in the alienation). In this case also the father hes attested the moitgage deed end 
the management of the property havirg all along been with the mother, the father 
should also be deemed to have acquiesced in the mortgage In Kundan Lal v. Beni 
Prasad?, the mothe: of the minors was alive But for some 1cason or other she did 
not function as a guardian and their estete wes maneged by-therr urcle An 
alienation made by him was held valıd Reliarte wes placed, on behalf of the 
appellant, or the decision reported in Narayanan Nambudrı v. Ravunmı Naw3, In 
that case ıt was held that a step-mother who was managıng the household ard. 
looking after the minors had no right to mortgage the properties of the family for 
femıly necessity In fact, at page 689, ıt is mertioned that it was not conterded 
that the de facto guardianship of the step-mother gave her any right to mortgage 
the estate. This decision has been criticised ard differed from by a Bench of this 
Gourt in the decision reported in Vamulapell Seetharamamma v. Mogan Appiah* 
Referring to the decision ın Nambudr’s case®, it was said as follows: ý 


“I would take leave to say that if the parties were governed by t 
law, I should have thought ıt might have been well contended that the E 
if for necessity, could be upheld.” i 


e 


‘At page 776, it 1s mentioned that; 


“ Ahenations by de facto guardiars of Hindu minors have come up ver 
frequently before Courts, and our attentior has not been directed to any doded 
case ın Which ıt has been held thet such ar alienation was per se void apart from 
any question as to whether ıt was for legal necessity or not” ees 


In that judgment the decision ın Ganjayyo v, Ramaswamı5, where ıt was held 
that the natural mother was a “ lawful guardian ” for the purpose of section Ol cf 
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the Limitation Act, even though there wasa testamentary guaraian named in the 
will of the adoptive father who was unwilling to act, was also noticed o This deci- 
sion ın Ganjayya v. Ramaswamı!, may well be compared with the decision already 
referred to and reported in Arunachala Reddi v. Chidambara Reddi? It has been finally 
held that Seetharamamma’s case3. 


Se cae the right of a de facto guardian to deal with the property of a 
Hindu minor hes been recognised by our Gourts ever since the decision of the 
Privy Gouncil in Hanuman Persaud Panday v Mst Babooee Munra; Kunweree, 
provided the alienation was for recessity.’’ 


Thus it is amply clear that even when there 1s a legal guaidizn ın existence, 
any alienation of minor’s property by a de facto guardian would be velid if it 1s for 
necessity It follows that the decision of the lowe: appellate Gourt upholdirg the 
moitgage to the extent of Rs 900 which ıt held was for recessity 1s valid This. 
second appeal ıs therefore dismissed There will be no orde: as to costs 


VME ———— Appeal dısmıssed. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


PRESENT —Mr M., ANANTANARAYANAN, Chief Justice AND Mr. JUSTICE 
M. NATESAN 


The Trustees of the Port of Madıas 


` 


Petitioner” 


U 
The Dunlop Rubber Go (India), Ltd .. Respondent. 


Madras Port Trust Act (II of 1905), sectzon 110—Jnterfretation—No section of the Limia- 
tion Act of 1908 excluded under —Section 15 (2) of the Limitation Act, 1f will apply 


Since section 110 of the Madras Poit Trust Act, 1905, contains no words of 
express exclusion of the sections of the Limitation Act, the period of limitation in 
section 110 has to be construed, as though ıt were the period prescribed by the 
Schedule to the Limitation Act of 1908, and section 15 (2) of the Limitation Act 
will apply 

Petition under section 115 of Act (V of 1908) praying the High Court to revise 

the decree of the Small Cause Court (F.B ) Madras in N T.A No. 258 of 1961,5 CS. 
No. 6862 of 1960, Small Gause Court, Third Judge, Madras. 

t. V Raghavan and D. V. Swagnanam, for Petitioner. 

S V. B. Row and G. V. B. Gopalaswamy, for Respondent. 

The Judgment of the Gourt was delivered by 

Anantanarayanan, C.7.—The only point involved ın this civil revision proceeding 

is the interpretation of section 110 of the Madras Port Trust Act, 1905, ın the con- 
text of the admıtted facts of the case. Section 110 of the Madras Port Tiust Act 
is in the following terms: 

“ No,3uit or other proceeding shall be commenced against any person for 
anything done, or purporting to have been done, ın pursuance of this Act with- 
out giving to such person one month’s previous notice in writing of the intended 
suit or other proceeding, and of the cause thereof nor after six months ficm the 
accrual of the cause of such suit or other proceedings.” 


The question of interpretation that arises is whether the two limbs or clauses 
of the section should be interpreted cumulatively or disjurctively. In other words, 
if any suit filed after six months fiom the accrual of the cause of such suit 1s expli- 
citly barred under the second limb of the above section, would a plaintiff be barred 
who gave notice of his sut within the six months, but who desires to exclude the 





1. (1913) 24 M.L.J. 428. Mad 768 at 779 
2 (1902) 13 ML J. 223. 4 (1856) 6 MIA. 393 at 412. 
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period of such notice, namely, one month, in the computation of the period of lımı- 
tation? The matter may be one of some difficulty, 1f this section stood alone. 
But, actually this section has to be read in the light of certain section of the Limita- 
tion Act of 1908 and the result of that is to place the matter beyond doubt. The 
plaintiff 1s entitled by virtue of the application of the relevant sections of the Limi- 
tation Act to the problem of the interpretation of the terms of section 110 cited 
above, to exclude the period of notice, namely, one month, in computing the limita- 
$ion period of six months. 


Turning to the Limitation Act section 15 (2) states that— 


“İn computing the period of limitation prescrit əd for any sut of which notice 
has been given in accordance with the requirements of any enactment for the 
time being in force, the period of such notice shall be excluded.” 


The vital question is, will this principle apply ın the entirety of its terms to 
section 110 of the Madras Port Trust Act, or must that section be interpreted as a 
compact and seli-sufficient code of limitation, for actions instituted against a statu- 
tory body like the Port Trust? The relevant section here is section 29 (2) of the 
Limitation Act, under which the provisions of section 3 apply, so that the period of 
limitation preseribed by any special or local law has to be deemed to be the period 
of limitation prescribed by the Schedule to the Limitation Act. Further, the pro- 
visions contained in sections 4, 9 to 18 and 22 shall apply But the application 
is limited to this extent, namely, “to the extent to which, they are not expressly 
excluded by s uch special or local law.” 


In the result, therefore, since section 110 of the Port Trust Act contains no words 
of express exclusion of the sections of the Limitation Act, the period of limitation in 
section 110 has to be construed, as though it were the period prescribed by the 
Schedule to the Limitation Act, and section 15 (2) will apply In this view, the 
suit in the present case was ın time and the revision petition instituted by the Port 
Trust will have to be rejected. 


My learned brother has dealt with this matter in Trustees, Madras: urtv. M. C. 
Industries}, where he has considered, ın detail, the argument that section 110 of 
the Madras Port Trust Act,is,a self-contained and compact code of limitation and 
that section 29 (2) of the Lımutation Act will not thérefore apply. That argument 
has been repelled there, for reasons shown. The same view was taken by 
Venkatadri, J ın Trustees, Madras Port v. Simpson & Co.” and the learned Judge 
held that the period of one month relating to the notice could be excluded by a 
plaintiff in computing the period of limitation for the suit itself, nemely, the period 
of six months from the date of accrual of the cause of action The matter seems to 
have been come up for consideration in the Bombay High Court also in Chhaganlal 
Sakarlal v. President, Thana Mumecipality®, and the learned Judges observed that the 
effect was “ not to alter the period of limitation, but to alter the date frem which 
limitation is to be calculated ** The principle has been affirmed by their Lordships 
of the Supreme Gourt in Vidyacharan v. Khubchand‘, and the Supreme Court held 
that section 29 (2) of the Limitation Act will.apply, wherever a special or local law 
contains no words of exclusion. 


Following these clear preced ents, therefore, we hold that the revision petition 
has no merits and 1t1s accordingly dismissed. No order as to costs. 


VMK. l Petition dismissed . 


Pear 
m amam 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mr. Justice A. ALAGIRISWAMI. 


Dharma Udayar .. Appellant* 
2. 
Ramachandra Mudalıar .. Respondent, 


Hindu Succession Act (XXX of 1956), section 14 (1) and (2)—Scope—A Hindu widow 
getting a limited right to the enjoyment of the come under the partition, but the estate 
not a widow’s estate —Section 14 (1) 1f operates to make ihe widow a full owner. 


In the present case M lost her husband prior to the Hindu Women’s Right to 
Property. The only right she had then was a right to be maintained out of the 
family properties. She had no title and no right to share in the family properties. 
Her brothers-in-law and father-in-law could have contented themselves with 
making regular money payments and if required charging a certain property 
for maintenance But when they partitioned the estate among themselves they 
set apart a property giving her a life estate pure and simple, the property reverting 
to the sons on her death. The estate given to the widow for the maintenance 
was restricted. to a life estate. She was not granted any powers of alienation. 
Her right was limited to the enjoyment of the income from the property. What 
she got under the partition was not the qualified estate of a Hindu female known 
as a widow’s estate or a woman’s estate. If follows that the estate given to the 
widow under Exhibit A-I fell under section 14 (2) of the Hindu Succession Act 
and section 14 (1) did not operate on the estate and make the widow a full owner. 


The fact that ın the present case M was also a party to the document would not. 


make any difference to this result. 


Appeal against the decree of the Sub-Court, Vellore, in A.S No. 395 of 1962 
preferred against the decree of the District Munsıf, Arni, in O.S. No. 155 of 1960. 


R. Rajagopala Ayyar, for Appellant. 
P. C. Parthasarathy, for Respondent. 


The Gourt delivered the following 

Jupomenr ~The defendantın thesuıt ıs the appellant There were three 
brothers: Ponnuswamı, Munuswami and Govindarajulu They were the sons of 
one Thandavaraya. On 19th June, 1917, Thandavaraya, his two sons, Munuswami 
and Govindarajulu and Manonmani, the widow of Ponnuswami, entered ınic a 
partition which 1s evidenced by Exhibit A-l. The defendant ıs the son of 
Munuswami, Govindarajulu executed a will Exhibit A-2 on 12th August, 1931, in 
favour of his sister, Ammakannu, who settled the properties on the plaintiff under 
Exhibit A-3, dated 25th January, 1960 The question that arises 1s as to the effect 
of the partition deed Exhibit A-1, 


According to the plaintiff Govindarajulu got a vested remainder in respect ofthe 
properties given to Manonmanıunder Exhibit 1 and therefore the plaintiff 1s entitled 
to the properties settled on him. According to the defendant, however, the effect 
of Exhibit A-İ 1s to give an absolute 11ght to Manonmani and he 1s entitled to the 
properties as Manonmanı's husband’s he:r. 


To Exhibit A-1, as alıcady mentioned, Thandavaraya, his two sons, Munuswami 
and Gowndarajulu, and Manonmani, the widow of a predeceased son, were parties. 
The defendant contends that the property has been allotted to the four people for 

„therr shares and they got absolute title. We are concerned only with the question 
as to what Manonmanı got under thisdocument. I am urable to accept the argu- 
ment on behalf of the defendant that Manonmanı got an absolute title. The docu- 
ment merely says that Nos 3 and 4 to that document 22, Munuswami and 
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Govirdarayulu, could sell or gift the properties which fell to their share Ht does not 
say that there is no objection to any of the parties to the document alienating the 
proper ties which fell to their respective shares This ıs clear zlso from the fact that 
Thandavarzya and his wife were merely to enjov the properties given to them for 
their lıfe, and Munuswamı and Govirdarejulu were to pay the kist on those lands. 
The further provision that Nos. 3 and 4, thatis, Muntswzmi and Govindarajulu 
were to have separate pattas also emphasises the fact that after the hfetime of 
Thandavaraya as well as of Manonmani, it1s Govindarajulu and Munuswami thet 
got the properties. There is no provision for transfer of patta either to Thandavaraya 
or to Manonmani In respect of the properties given to Meronmani the provision 
was that she was to enjoy the properties for her lifeand that after her Govındarajulu 
and Munuswami were to get these properties. The fact that in respect of the pro- 
perties given to Thandavaraya as well as to Manonmanı, ıt is provided that Govinda- 
rajulu and Munuswami were to perform their funeral ceremonies and take then 
properties does not mean that it 1s a condition precedent to their taking their share 
and that therefore Govindarajulu having died before Manonman: would not be 
entitled to a share in the preperties given to Manonmani Quite clearly what 
was created under this document in favour of Thandevaraya and Manonmani 
was merely a life interest and there was a gift over in respect of both those propet ties 
in favour of Govindarajulu as well as Munuswami. Therefore what Munuswemi 
and Govindarajulu got was a vested remainder and Govirdarajulu was competent 
to execute the will, Exhibit A-2. 


In Narayana v Subbayya), it has been held that where a person made a disposi- 
tion of property in favour of his wife by means of a will end the will provided that 
the son should get the property after performing the obsequies of the mother, in 
whose favour the disposition was made and no provision was made in the will for 
the enjoyment of the property in case the son should die before performing the 
Obsequies ıt was held that the condition of performirg the obseques was not a 
condition precedent and the son got a vested interest in the property. 


I do not think that the decision ın Perianayakiamma v Ratnavelu Mudalar*, 1s 
of any help to the defendant. The provision of the will in that case was quite 
different, There the testator gave certain properties to his daughters providing 
that they should have no power to make a sale, gift, mortgage etc. and that after 
them their issues shall use and enjoy them from son to grandson with power of gift 
mortgage, exchange and sale It was therefore held that a son of one of 
the daughters who had predeceased his mother took nothing under the will. The 
interpretation placed upon the document was that it was a condition precedent to 
any estate vesting in the daughter’s son that he should survive his mother. 


, On the othe: hard in Pavan: Subbamma v. Anumala Rama Naıdu?, one ‘ B’ left 
4 will at his death disposing of his properties by which the widow should enjoy the 
properties and after her lifetime the propertiesshould be taken by the son’s daughter 
and the daughter’s It was held that since in the will the gift over to the grand- 
children was of the entire properties and not a mere gift by way of defeasance it 
Indicated that the prior gift in favour of the widow was only of limuted interest and 
that the provision in the will giving express powers to the grandchildren of gift, 
sale etc., undoubtedly would indicate the intention of the testator to draw a dıs- 
tinction between the powers of the widow and those ofthe grandchildren and there- 
fore the widow took only a limited interest. 


In Ramachandra v. Fagadiswara*, the document executed by a husband provided 
as follows “that property shall devolve upon “ B” or his legal har end “B” or 
his legal heu shall become the absolute owner of my property on the death of my 
wife.” It was held that the interest of “ B?” was contingent and not vested and 
“came to an end on his death during the lifetime of the widow. This ıs because he 
Oe RAMA ARA 1 İİ EŞ A 
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got the 11ght only on the death of the widow end there was no hmitation on the 
interest that the widow got unlike the present cese where the widow’s interest 1s 
made a clear lıfe interest. 


In Subramama Ghethar v Lakshman Chettiar}, ıt was held that wheie there is a 
life estate given to a person the 1emainder vests on the death of the testato: ın the 
1emairdei-men unless there are very clea: words to show that the testator had a 
contrery intention on the language used ın the will It is thus clear that what 
Manonmanı took was only a lıfe interest and Govinderejulu end Munuswemi got 
a vested 1emainder Nor canl ecceptthe argument that on Govidnareyulu’s death 
Munuswem got the whole of the piopeity on the ground that both of them got with 
the right of survivorship anter se 


The next argument on behalf of the defendant was that Manonmeni got a 
-widow’s estate under Exhibit A-1, and that as a result of the Hindu Succession 
Act, 1956 the limited interest which she got under Exhibit A-1 beceme an absolute 
interest and that therefore the plaintiff would not be entitled to get the suit property. 
This contention agein is without substance. The effect of section 14 of the Hindu 
Succession Act hes been very clearly discussed by Natesan, J., ın Thatha Gurunedha 
Chetti v. Thatha Navaneethamma*, in which appears the following paragraph: 


“ No doubt pioperty given to a femele ir heu of maintenance either before or 
after che Act, becomes her absolute property unde: sub-section (1) o Sub-section 
(2) has engrafted an exception and while considering sub-section (1), sub-section 
(2) cannot be overlooked. Where the acquisition by the femele of the property 
is ın any of the modes prescribed in sub-section (2) and the acquisition 1s itself of a 
restricted estate, such an estate isnot enlarged Sub-section (2) makes 1t clear that 
it 1s not the intention of the Legislature to grant full ownership to a Hindu 
female who gets the property under a gift, will, or other instrument and the 
msudmert itself in express terms gives her orly a limited right or restricted 
estate ın che property All the clauses of section 14 must be read and interpreted 
one with the other, withsection 14 and withthe other provisions of the Act, and 
thus read, clearly section 14 1s not intended to override lawful terms ır contracts 
and bargains or bequests or gifis Certairly, ıt 1s not and ıt cennot be contended 
that the object of section 14 1s to put a Hindu female in a better position than a 
Hindu mele where the gift or bequest or othe: instrument 2s a matte: of construc- 
tion of the document confeis only e restricted. estate Section 14 (1) of the 
Act orly removes disabilities imposed by the personal law of the Hindus as to the 
quality or the extent of the estate taker by the female ır certain circumstances, 
gencrelly found ın inherited properties, properties given to her in partition and 
by interpretation ın properties devolving on her without specification of her estate 
therein. The Act 1s both en amending and codifying Act and ın the definition 
of property ın section 14 of the Act, it will be seen included not orly property in 
which the temele Hındu would have 2 limited estate but also properties which 
she would hold as full owner even before the Act Fon sub-section (2) to apply, 
ıt is an essential condition that the instrument which limits ol restricts the estate 
should itself be the source or foundation of the female’s title in the property. If 
she has en existing right ın the property, the interposition of an instrument will 
not affect the operation of sub-cleuse (1) on the property If the inst:umert, be 
ıt a decree or order or ewaid,o1 deed of partition meiely declares the pre- 
existing title of the Hindu woman to any particular property sub-section (2) 
would not take the property out of the coverage of sub-section (1). Where a 
female Hindu takes property under an instrument of the kind specified in sub- 
section (2) and not by virtue of any antecedent legal right or title in the property, 
any restriction placed on the property would have its full effect ”. 


Again at page 458 occurs the following paragraph : 
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“The first defendamt? 1 this case lost her husband prior to the Hindu Women's 
Right to Property Act, . 937. The only right that she then had under the law 
was a right to be maintained out of the family properties. She had no title and 
no right to share in the family properties. The sons could have contented 
themselves with making regular money payment and if required charging certain 
properties for the maintenance amount But when they partitioned the estate 
among themselves, they set apart property giving her a lıfe estate pure and 
simple in the property, the property to revert to the sons on her death. The 
estate given to the widow for her maintenance was restricted to a life estate. She 
was not granted any powers of alienation. Het right was limited to the enjoy- 
ment of the income from the property. What she got under the partition was;not 
the qualified estate of a Hindu female known as woman’s estate or widow’s estate. 
She was not even a party to the partition deed as partition could be had only 
between persons having pre-existing proprietary rights in the property It 
follows that the estate given to the widow under the instrument of partition fell 
under section 14 (2) of the Act, and section 14 (1) did not operate on the estate 
and make the widow a full owner In the circumstances, any alienation by the 
widow cannot enure beyond her Ifetime.” 


In the present case, also Manonmani lost her husband prior to the Hindu 
Women’s Right to Property Act. The only right she had then was a right to be 
maintained out of the family properties. She had no title and no right to share in 
the family properties. Her brothers-in-law and father-in-law could have contented. 
themselves with making regular money payments and if required charging a certain. 
property for maintenance. But when they partitioned the estate among themselves 
they set apart a property giving her a life estate pure and simple, the property rever- 
ting to the sons on her death. The estate given to the widow for the maintenance 
was restricted to a life estate. She was not granted any powers of alienation. Her 
right was limited to the enjoyment of the income from the property. What she 
got under the partition was not the qualified estate of a Hindu female known as a 
widow’s estate or a woman’s estate. It follows that the estate given to the widow 
under Exhibit A-1 fell under section 14 (2) and section 14 (1) did not operate on. 
the estate and make the widow a full owner. The fact that in the present case 
ee was also a party to the document would not make any difference to 
this result. 


Thus the judgment of the Courts below is correct and this second appeal is. 
dismissed with costs. No leave 


V.M.K. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. Justice K. SRINIVASAN AND MR. Justice R. Sapasivam.. 
V. Danmull Sowcar .. Pettroner* 
v. 
Syed Ali Mohamed .. Respondent 


Madras Buildings (Lease and Rent Control) Act (XVIL of 1960), section 10 (3) (a) (u)— 
Landlord claiming possession of the non-residential bulding for carrying on partnership 
business—Landlord’s clam uf should be for kis eacluswe business under section 10 (3) 
(a) Gu). 

In the present case, the respondent-landlord owns the premises and wants 
possession of the same for carrying on a partnership business. He 1s not claiming 
possession of any partnership property, but his own property. Section 10 (3) 
(a) (u) of the Madras Buildings (Lease and Rent Control) Act, 1960, does not 

A AOC İİ A İİİ İİİ Ğİ ae ee — om 
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reguire that the claim for eviction by a landlord should be for his exclusive busi- 
ness. 


Petition under section 25 of Act (XVIII of 1960) praying the High Court to 
revise the order of the Small Cause Court, Madras in H R.A. No. 1130 of 1964- 
H R.C. No. 1172 of 1963 Rent Controller, Madras. 

T. R. Ramachandran and E Ghandaramoulı, for Petitioner. 

CG. K. Kamala Dew, for Respondent. 

The Judgment of the Court was delivered by 

Sadasıvam, J.—Petitioner is a tenant of a non-residential building 6, Davidson 
Street, G.T. Madras, owned by the respondent The respondent got an order for 
eviction on his application before the Second Additional Rent Controller, Madras 
who held that the respondent who 1s the owner of the non-residential building, does 
not own any other non-residential building other than the one leased to the peti- 
tioner and that he bona fide required it for his business, as the managing partner of 
the Mishba Transport Corporation and the said order for eviction was confirmed by 
the appellate authority. The petitioner has come up to the Court in revision. 


Veeraswami, J , before whom the petition came up for a final disposal, consi- 
dered that the question, whether one of the partners of a firm who is the owner of 
a non-residential premises could apply for eviction of the tenant occupying the same 
on the ground that he required it for carrying on his partnership business, should be 
decided by a Bench, having regard to the conflict of approach to the fundamental 
principle and ın order to have an authoritative decision to guide the Rent Control- 
lers. 


The decision in thıs case has to be made on the interpretatıon of section 10 (3) 
(a) (in) of the Madras Buıldıngs (Lease and Rent Control) Act, 1960, hereinafter 
called the Act, which runs as follows. 
“İn case ıt 1s any other non-residential building, if the landlord or his son is- 
not occupying a non-residential building in the city, town or village concerned: 
which is his own.” 


On the finding of the Courts below, which is not and could not be disputed, 
the respondent 1s the owner of the premises, 6, Davidson Street, G.T, Madras, 
occupied by the petitioner as tenant. The respondent requires the premises for 
his partnership business. On a plain reading of the sub-section quoted above 
it 1s clear that it covers the claim of the respondent for eviction. 


The learned Advocate for the petitioner incidentally argued that the respon- 
dent is carrying on his business in his own premises. But what the sub-sectiom 
quoted above prohibits is a claim for eviction by a landlord in occupation of any 
other non-residential building In the present case, the respondent is carrying on 
his partnership business, namely, keeping lorries for transport of goods in the com- 
pound of his res:dential building, and his claim for eviction cannot, therefore, be 
negatived by virtue of anything contained in the above sub-section. In fact, 
the petitioner has not taken any such plea before the Rent Controller, or the appel- 
late authority or even in the grounds of revision. 


In Sha Rıkhabdas Amutlal v. Venkata Subbiah Chettz+, the question that arose was 
whether the partners of a firm, who required a building which they had purchased, 
for the purpose of carrying on business of their own which they were carrying on im 
a rented premises, could apply for eviction under section 10 (3) (a) (a1) of the Act. 
Venkatadri, J , held that the application was maintainable and that ıt was neces- 
sary that the building should be required for the applicants’ exclusive business. 
He rightly quoted with approval the following passage with regard to the construc- 
tion of the word ‘ own’ appearing in Form Ranpkla © Co. v. Vithal Pondurang?, to 
negative the contention that a landlord applying for eviction for carrying on a busi- 
ness should do so for his exclusive business only : 


l LLR. (1964) 2 Mad. 380 : (196492 M.L J 192, 2. ALR. 1952 Nag 312. 
24 
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“ Persons who have entered into partnershıp with one another are called indi- 
vidually partners and collectively “a firm” and the name under which the 
business 1s carried on is called the firm name It ıs settled law that a firm is not a 
separate legal entity and the firm name 1s a compendious way in which the business 
of the partners ıs carried on. Each partner carried on business for himself as 
principal and also as an agent for the other partners. Mutual agency 1s an essen- 
tial condition of partnership. It must therefore be held that the landlord himself 
is carrying on the wholesale business in aluminium. The learned Counsel relying 
on the words ‘ his own’ contends that the busıness must be the exclusive business 
of the landlord. There is no warrant for such a construction. As it has been 
held in V. M Deshmuky v. K. M. Kotharı?, ıt would appear that what is meant by 
the word “own ? is something in which the landlord or his family have pecuniary 
interest ”, 


The learned Advocate for the petitioner relied on the decision in Limchwe Htow v. 
Lutyaw Tat?, which was also referred to and distinguished by Venkatadri, J., in the 
above judgment. It was held in the Rangoon case that because a landlord has a 
third share in the partnership and the partnership proposes to occupy part of the 
premises for purpose of ıts business, the premises cannot be regarded as being required 
for occupation by the landlord himself within the meaning and intention of section 
10 of the Rangoon Rent Act. Venkatadri, J., has observed that eviden‘ly, the deci- 
sion was based on the interpretation of the provisions of the Rangoon Rent Act and 
hence the decision will not help in the interpretation of the Madras Act. There 1s 
really no discussion of any principle ın the Rangoon case. It appears from the 
decision that it turned on a question of fact whether the landlord reasonably and 
bona fide required the premises for his occupation. Further, the decision related 
to the claim by one of the partners of a firm for possession of a partnership property 
in the possession of a tenant for his separate business. It should be noted that no 
partner can claim any share in a partnership property before dissolution. The 
case is clearly distinguishable from the facts of the present case where the respon- 
dent-landlord owns the premises and wants possession of the same for carrying on a 
partnership business. ‘The respondent in this case is not claımıng possession of any 
partnership property, but his own property. It 1s true that he requires possession 
of the premises for business ın which he is a partner. But as already pointed out, 
the section does not require that the claim for eviction by a landlord should be 
for his exclusive “business. 


The definition of ‘ partnership’ in section 4 of the Indian Partnership Act 
closely follows, that in the English Partnership Act and is as follows — 


“ Partnership ıs the relation between persons who have agreed to share the 
profits of business carried on by all or any of them acting for all.” 


In Laxmınarayan v. GIT , Nagpur3, it has been held that the word “ persons ” 
in section 4 of the Partnership Act contemplates only legal persons, natural or artifi- 
cial, and that a firm is not a person. It is pomted out in the decision that English 
lawyers do not recognise a firm as an entity district from the members composing 
it and that the Indian partnership law 1s based on the English law. This principle 
has been reiterated ın Narayanappa v. Bhaskara Krishnappa* and the nature of the 
interest of a partner in a partnership property during the subsistence of the partner- 
ship and after its dissolution is clearly indicated. 


The learned Advocate for the petitoner relied on the observations of 
Ramaprasada Rao, J., in Sayfuddin Hussainboy v. Burma Cycle Trading Co 5. The 
petition for eviction in that case was filed by four partners of a firm Saleh Brothers, 
which was not registered in respect of a property belonging to the firm. The 
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claim was negatived on the mam ground that it 1s an accepted principle of law that 
no proceeding can be instituted by an unregistered partnership agamst any person 

The learned Judge, however, made some observations more in the nature of obiter 
dicta on the question whether the requirements of two only of the four landlords 
for the possession of a premises for a business of their own was maintainable. He 
found that under section 10 (3) (a) (1i1) of the Act, ıt could not be said that all the 
petitioners are entitled to the possession ofthe building within the meaning of the 
above sub-section and that the petition for eviction was not maintamable on that 
ground But this decision is really based on the sifting of the evidence in that case 
and the conclusion that the landlords of the premises ın that case, though prima facie 
are the four petitioners in that case, ın reality and in the eye of the law they represent 
an unregistered partnership which owns the premises, and therefore it is the require- 
ment of an unregistered partnership that had to be considered in that case. In fact 
Veeraswami, J., has in T.N.K. Goundaraju v. Dulabdass & Go.1, expressed a contrary 
view. In that case, a firm purchased a property, the purchase really being by its 
partners and let it out. One of the partners of the firm required the premises for 
his own occupation and the firm represented by him applied under section 10 (3) 
(a) (i) of the Act for eviction of the tenants. Veeraswami, J., was of the view that the 
“words “ the landlord ” wall cover not only a single or sole landlord, but also one of 
the joint landlords-and where the property is owned by the partners constituting 
-a firm and one of them requires the building for his own occupation it will squarely 
fall within the ambit of section 10 (3) (a) (i) of the Act. 


In Baker v. Lewss,*, the relevant clause of the statute which had to be considered 
‘provided as follows :— 


“ the dwelling house is reasonably required by the landlord ....for occupa- 
tion...... for (1) himself or (a) any son or daughter of his over 18 years of ageg 
and (m) his father or mother”. 


The County Court Judge thought that in that section the word ‘lan sord’ 
weferred to only one person and had no application where two joint owners were 
claiming possession and for that reason, he refused the plaintiff’s possession. But 
relying on section 1 of the Interpretation Act, 188g it was held in that case that “joint 
owners can be a landlord” within the meaning of the above clause. It has been 
held in that decision that if an owner wishes to obtain possession and to take with 
him into the house persons who are residing with him, but do not come within the 
provisions of the statute, the Judge, ın deciding the other points which arise in the 
case, ought to take into consideration the fact that there are people living with the 
-owner in his present premises whom he does not wish to turn into the street. 
Somervell, J., who also concurred with the judgment, guarded himself by stating 
that he did not imply or suggest that the clause referred to above is only applicable 
in the case of joint owners where they are both desiring the dwelling house for occu- 
pation as a residence for all of their number. He was inclined to take the view that 
it has a wider application and that ıt would cover the case where, A, B and G being 
jomt owners, put forward a claim for possession, alleging that the residence is requir- 
ed for occupation as a residence of A. Asquith, L J , has held in that decision that 
where there are two or more joint beneficial owners the words “for himself” 
in the relevant clause should be read as “ themselves”. In Me Intyre v. Hardcastle*. 
the decision ın Baker v. Lewis t, was considered and it was held that where there were 
two or more joint beneficial owners, possession of a dwelling house could be obtained 
-only if the dwelling house was required for occupation as a residence for both or all 
of them. The claim in that case was made by two joint owners on the ground that 
one of them required the house in the possession of the tenant for occupation as a 
residence for herself and the claim was negatıved. 


Thus on a strict view it could be contended that where there 1s more than one 
landlord the application for eviction of a tenant from the premises, should be for 
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the purpose of occupation by all the landlords. The observations of Ramaprasada 
Rao, J., support this view. But the other interpretation that the landlords can apply 
for possession of the premises leased to a tenant even when one only among them 
requires it for his occupation expressed by Veeraswami, J., appears to be bit strained, 
but could be justified on the ground that we are dealing with expropri. tory legisla- 
tion which restricts the rights of owners to get possession of their property from their 
tenants and a generous construction in keeping with the underlying spirit of the 
enactment is permissible. It is really unnecessary to go into the correctness of 
these decisions as they do not strictly arise for consideration in this case, 


For the foregoing reasons, we accept the finding of the Rent Controller and. 
the appellate authority that the respondent is entitled to obtain an order of eviction. 
on the ground that he required the non-residential premises for carrying on his 
partnership business. The civil revision petition is therefore dismissed with costs. 


V M.K. ——— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice T. RAMAPRASADA Rao, 


Subba Gounder .  Petitroner* 
7. 
Palamathal e» Respondent. 


Gevil Procedure Code (V of 1908), Order 39, rules 7 and 8—Scope—Appointment of a Come 
massıoner under Order 39, rule 7—If can be made ex parte without notice to the other 
~ sde ” 


, 


* - The duty to give notice before appointment of a Commissioner under Order 39, 
rule 7, is a matter within the discretion of the Court. It cannot be laid down as a 
principle of law that a Commissioner under the rule can be appointed only after 
notice to the other side Each case has to be decided on its own merits and 
Courts are expected to be vigilant in conceding the request for appointment of a 
Commissioner, bearing in mnd that it becomes a duty to so appoint, if the exigen- 
cies of the case require. The two questions that arıse for consideration are as to 
when a Commissioner can be appointed and how such appointment has to be 
made. Both aspects have to be concurrently.såtisfied before a Court can exercise 
jurisdiction under Order 39, rule 7. There may be exceptional circumstances 
under which the Court may dispense with notice to the other side if the sole cri- 
terion for such an ex parte order is the preservation of rıghts of parties. Appoint- 
ment of a Commissioner under Order 39, rule 7 after notice as contemplated 
under rule 8 is the normal rule. Ex parte order is no doubt an exception and. 
Courts are not totally bereft of their jurisdiction to make such an order. 


But in the instant case the exercise of such permissive and enabling provisiom 
appears to be not proper. 


A Commissioner under Order 39, rule 7, can only be appointed for the deten- 
tion, preservation or inspection of any property which 1s the subject-matter of 
the suit, or as to which any question may arise therein and not ın respect of any 
property which is completely alen to the subject-matter of the suit or to any 
such question arising therefrom. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Sub-Court, Coimbatore in I.A. No. 1791 of 1966 in OS. No, 484 
of 1966. 


T R., Ramachandran, for Petitioner, 


T. K. Subramama Pula, for Respondent. 
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The Court delivered the following 


Jopcment —The petitioner, the husband, is canvassing in this civil revision 
petition the correctness or propriety of the order of the lower Court in appointing 
a Commissioner ex parte under Order 39, rule, 7, Civil Procedure Code, in a mam- 
tenance action filed by the wife against him. The respondent wife as plaintiff 
alleges: 

“Since my separate residence as aforesaid I have been demanding of my 

husband separate maintenance through my father and other interested persons 
at the rate of Rs. 500 per mensem, but my husband is evading to do so. 


My husband is possessed of first class garden lands of an extent of 7 valams, 
worth not less than Rs. 2 lakhs and yielding an annual net income of Rs. 20,000. 


Besides my husband is also having money dealings to the tune of not less than 
Rs. 1,50,000 yielding annual interest of Rs. 18,000.” 


In order to ascertain the total value of her husband’s business activities, which 
according to the plaintıff are not correctly reflected in the account books of the 
petitioner, the respondent sought for the appointment of a Commissioner even 
without notice to him to seize certain documents so that they may not be secreted 
later. The lower Court appointed a Commissioner ex parte and it is reported that 
the Commissioner has done his part and inventoried several valuable securities and 
submitted a list thereof to Court pursuant thereto. My. T. R. Ramachandran 
for the petitioner, argues that the order of the lower Court suffers from not only a 
patent material irregularity but 1t has been passed without jurisdiction. Mr. T. K. 
Subramania Pillai, appearing for the respondent, argues contra. 


An application under Order 39, rule 7, is provided for in chapter entitled 
“Temporary injunctions and interlocutory Orders” of the Civil Procedure Code. 
Any order that a Court can pass under Order 39, rule 7, is generally governed by 
‘Order 39, ıule 8, which appears to be a supplement to the earlier rule. 


Order 39, rule 6, Civil Procedure Code, enables the Court, on an application of 
any party to a suit, to appoint any person to sell movable properties which is 
subject to decay and which 1s the subject-matter of the suit. Such person appointed 
is terminologically called a Commissioner. Even so, Order 39, rule 7, inter aka 
provides that the Court on the application of any party to a suit has the power to 
authorise any person to enter upon any property which is the subject-matter of the 
‘suit and in the possession of the other party and pass such feasible orders as are 
mecessary for the detention, preservation or inspection of any property, whichis the 
‘subject-matter of such suit, or as to which any question may arise therein. Such 
a person appointed is also called a Commissioner. But Order 39, rule 8 (1) and 
(2) read as under.— va l ' ' 


*“8. (Application for such orders to be after notice. —(1) An zpplication by the 
plaintiff for an order under rule 6 or rule 7 may be made after notice to the 
defendant at any time after institution of the suit. : 


: (2) An application by the defendant for a lıke order may be made after 
notice to the plaintiff at any time after appearance.” i 


+ In the fasciculus of such language and content of Order 39, rules 6, 7 and 8 it 
üs for consideration whether a Commissioner can be appointed under this rule with- 
| out notice to the other side. If such an appointment is made} is it without juris- 

diction? This leads us to the interpretation of Order 39, rule 8. Prima face the 
language used gives a discretion to‘Courts to give notice to other party. The 
words used are “ the order may be made.” The word “may ” used by the Legis- 
lature in juxtaposition to the word “shall” adopted in the other sections, orders 
and rules of the Code of Civil Procedure 1s significant and indicates that the word 
is potential in scope and not necessarily signifying any obligation. The word is 


Seating and permissive. In the words of Cotton, L.J., in In re, Baker Nichols v 
aker!, ” 


x. L.R. (1944) Ch. D. 262, 270. 
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“ It never can mean ‘ must,’ so long as the English language retains 1ts meaning ; 
but it gives power, and then it may be a question in what cases, where a Judge 
has a power given him by the word * may ° it becomes his duty to exercise it.” 

The Supreme Court in Province of Bombay v Kushaldas*. observed 

“ The authorities show that in construing a power the Court will read the word 
‘may’ as ‘must’ when the exercise of the power will be in furtherance of the 
interest of a third person for securing which the power was given. Enabling 
words are always potential and never in themselves significant of any obligation.” 


The locus classucus on this subject are the words of Earl Cairns, L.C in Juhus v. 
Lord Bishop of Oxford. ` 
“ But there may be something in the nature of the thing empowered to be done, 
something in the object for which ıt is to be done, something in the title of the 
person or persons for whose benefit the power 1s to be exercised, which may couple- 
the power with a duty, and make it the duty of the person in whom the power is- 
réposed, to exercise that power when called upon to do so ” : 
Therefore the duty to gıve notice before appointment of a Commissioner isa 
matter within the discretion of the Court as no such duty is compulsorily coupled 
with the exercise of such a right to be exercised by the Courts. Ifin the circum- 
stances of a given case, the Court finds that legal rights are in jeopardy and failure ' 
of justice is imminent if no Commussion is appomted ex parte then the power is exer- 
cised in favour of the applicant so that the subject-matter of the suit or as td any 
question which may arise therem may be preserved, detamed and mspected. Mr. 
T. R. Ramachandran, invites my attention to the decision Sengotha v. Ramasam:?. 
That case arose under section 499, Civil Procedure Code, which is similar to Order 39, 
rule 7 of the present Code. Section 500 therein is in pan malena with Order 39, 
rule 8 of the present Code. While considering the scope of the appomtment of a 
Commissioner before summons was served on the defendant, the Court held that: 


“an application for an order under section 499 can only be made by a plaintiff” 
after the summons has been served and after reasonable notice of the intention to 
apply for the order has been given in writing to the defendant. The term ‘ may ” 
must be read with the term ‘ at any time ° and does not import that it is competent 
to a plaintiff to apply before service of summonsor to evade the conditions of 

“service.” 
The above order obviously was passed because on the merits the application before- 
the learned Judges was not supported by any <ffidavit of facts. In those circum- 
stances the Court was prompted to make the above observation. I do not think 
that Sengotka v. Ramasamt3, lays down that in all cases wherein the plaintiff estab- 
lishes as a matter of fact that the appointment of a Commissioner is necessary in 
view of imminent circumstances attending upon the particular case, no Commis- 
sioner should be appointed ex parte. In fact, Gentle, J., in Chidambara v. Nataraja 
Mudaliar*, was of the view that an application for the appointment of Commis- 
sioner is maintainable immediately after the filing of a petition for leave to sue in 
forma pauperis and before leave has been granted. Order 39, rule 7, enables a liti- 
gant to apply for the appointment of Commissioner or for such other interlocutory 
orders in case the subject-matter of the suit has to be preserved and inspected and 
for the due safeguarding of his vested rights. Order 39, rule 8, en the other hand is- 
supplementary to Order 39, rule 7 in that it enables the plaintiff or the defendant 
to the action to ask for the appointment of a Commissioner or for an interlocutory 
order even after the institution of the suit. But once the suit has been instituted, 
Order 39, rule 8 prescribes that such an order has to be made generally after notice. 
As pointed out in Sengotha v. Ramasam:9, the wordi“ may” has to be read ın conjunc- 
tion with “ at any time ” appearing in Order 39, rule 8. In my view, if an appli- 
cation is made by the plaıntiff or the defendant for the appointment of a Commis- 
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sioner after the institution of the suit and after process for service has been applied. 
for and issued then there may be force ın the contention of Mr. T. R. Ramachandran, 
on the ratio of Sengotha v. Ramasamt, that such orders have to be passed after hearing 
the other side. But in a case where the application for appointment of a Com- 
missioner or for the passing of an interlocutory order is made contemporaneously 
with the mstitution of the suit, then the Court has the power under Order 39, Rule 7, 
to appoint a Commissioner or to pass an interlocutory order as the case may, if the 
circumstances of the case require and if for any other just and sufficient cause it is 
desirable to do so. 


The permissive form of the power given to Courts in Order 99, rile 8 (1) and 
(2), Civil Procedure Code, 1s signrficant It is made optional because the Legis- 
lature wanted to clothe Courts with jurisdiction, but it expects that it should not 
be lightly used and abused. There may be compelling circumstances which prompt 
the Court in a given case to use the power without notice to the other side This 
can be done as justice should not only be done but seem to be done and in cases 
where the right is coupled with a duty I am unable therefore to agree asa 
principle of law that a Commissioner, under Order 39, rules 6 and 7, Cavil Procedure 
Code, can be appointed only after notice Each case has to be decided on vs own 
merits and Courts are expected to be vigilant in conceding the request for appoint- 
ment of a Commissioner, bearing in mind that it becomes a duty to so appoint, if” 
the exigencies of the case require. The two questions that arise for consideration 
are as to when a Commission can be appoimted and how such appointment has to 
be made. Both aspects have to be concurrently satisfied before a Court can exer- 
cise jurisdiction under Order 39, rule 7. There may be exceptional circumstances 
under which the Court may dispense with notice to the other side if the sole crr- 
terion for such an ex parte order 1s the preservation of rights of parties. Appoint- 
ment of a Commussioner under Order 39, rule 7, after notice as contemplated 
under Order 39, rule 8, ıs the normal rule. Ex parte order is no doubt an exception 
and Courts are not totally bereft of their jurisdiction to make such an order. 
Ramaswamı, J., in Moosakutti In re®, while considering the purport of Order 26, 
iule 9, observed as follows — 


“The issue Commission can be made ex parte and in fact it stands to common 
sense has often got to be made ex parte. It will be borne in mind that this appli-- 
cation has been filed along with the plaint and before the issue of suit summons. 
This application is made on account of urgency. Ifa Commission is not going 
to be issued until the defendant appears most often there will no point in taking 
out a Commission. ....... . ..” 


Venkatarama Aiyer, J., in the unreported C.R.P. No. 398 of 1952 was of the 
same view. In the unreported C.R.P. No. 627 of 1950, Raghava Rao, J., held a 
slightly different view basing his conclusion on the ratio in Sengotha v. Ramasami}, 
But it is not known as to what the facts and circumstances ın that case were. This 


therefore necd not detain us. 


In fact, a Division Bench of the Bombay High Court in Totaram v. Dutiu®, 
took the view that; 


“ In cases in which it is necessary to take action promptly in order to prevent 
property from being made away with by the defendant, the Court before proceed- 
ing under Order 39, rule 7, can always appoint a receiver or grant an injunction 
ex parte.” 


I am, therefore, unable to accept the general and unqualified contention of” 
Mr. T. R. Ramachandran, that without notice to the other party, the Court cannot 
act and appomt a Commissioner ex parte. I do not think that the ratio ın Sengotha v. 
Ramasam, supports such an extreme contention. But in the instant case, the 
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exercise of such permissive and enabling jurisdiction by the Court below appears 
to be not proper. The circumstances as disclosed are not so grave and the incidents 
relied on are completely alien to the subject-matter of the suit, which aspect will be 
presently adverted to. 7 


Therefore it cannot be said that in order to subscıve any vested right of the 
applicant, the Commissioner was appointed by the lower Court I am of the view 
that the Court below, in the peculiar circumstances of the case, erred in appointing 
a Commissioner ex parte on this ground alone. What the petitioner was attempting 
to do was to fish for information by prospecting the alleged subterranean activities 
of her husband. This is a pure speculation not connected or related to the suit and 
not even intended to effectuate any legal right which the plaıntiff is supposed 
to possess. 


The order of the lowe: Court cannot even be sustained on another ground. 
Mr. T. R. Ramachandran rightly contends thata Commissioner can only be appoin- 
ted for the detention, preservation or inspection of any property which is the subyect- 
matter of the suit, or as to which any question may arise therein and not in respect 
of any property which is completely alien to the subject-matter of the suit or to any 
‘such question arising therefrom. It is not in dispute that the suit filed by the wife 
was only for securing maintenance of a sum of Rs 500 per month as against her 
husband who refused to maintain her. In fact, a charge decree has been asked for 
in the plaint over the immovable properties of her husband and not as against any 
«other business assets of his. That this is the prayer is not in dpute. In such 
circumstances, what is the subject-matter of maintenance actio: as filed by the 
respondent in the lower Court. It cannot be said by any strech of imagination 
that the business assets over which no charge has been aske /for and which has 
-absolutely no bearing, impact or relation to the subject-mé der of. the action, can 
be said to be either related to or connected with such subject-matter of the perd- 
ing lit gation. In the Hindu Adoptions and Maintenance Act, an inclusive 
-definition of “ maintenance *” 1s given and it runs as follows — 


“ < Maintenance’ includes ın all cases, provision for food, clothing, residence, 
education and medical attendance and treatment.” 
( 


This is primarily the subject-matter of the suit. No doubt, the respondent, 
žin order to secure the necessary relief asked for, 1s seeking for a charge decree over 
the rmmovable property of her husband so that ultimately she could work out her 
rights as and when she secures a decree in her favour. It should not however be 
„overlooked that the subject-matter of the suit, as the plaintiff herself: described, 
cannot be the other business assets of her husband as she has not even asked fora 

charge decree over them. She has of course asked for such a decree on the immov- 
-able properties of her husband. Though strictly the properties described in the 
schedule to the plaint may not be subject-matter of the suit as is'ordınarıly under- 
stood, because of the specific prayer ın the plait that a charge decree should be 
passed over such properties set out ın the schedule, it might he conceived that such 
“properties might form part of the subject-matter of the suit. In the absence of a 
similar prayer in respect of the other business assets of the husband, ‘even this exten- 
sion cannot possibly be conceived of. In my view, it cannot be said that in this 
action the busıness assets of the husband can ever come within the scope, meaning 
and content of the expression “ subject-matter of the suit or as to which any question 
may arise therein.” I have already expressed the view that the petitioner was 
attempting to fish out information and dig at the alleged illegal activities of her 
“husband. She characterises such business activities of her husband as intended 
purely to evade tax. ‘These allegations, however strong and however vituperative 
they may be, cannot make such business assets of the husband the subject-matter 
-of suit. It cannot be said that such assets for which a Commussioner has been 
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appointed by the lower Court have any relation to the claim for maintenance 
which is the primary and only relief asked for by the respondent ın the lower Court. 
Mr. T. K Subramanıa Pilla: however contends that ın order ultimately to ascertain 
and quantify the maintenance allowance which she may secure if she succeeds in 
the surt, such business assets of the husband should be treated and deemed to be 
the subject-matter of the suit as well. I am unable to agree Wanchoo, C J., and 
Dave, J , ın Ramaswarup v. Mst. Kcsar1, took the view that Courts are not authorised 
to pass an order on the application of one party to make a search of the documents 
which might be in the possession of the opposite party, and then detain them by 
saying that a question might arise about them in the suit. The Supreme Court 
in Padams-n v. State of Uttar Pradesk3, held that Order 39, rule 7, applies only to the 
subject matter of the suit. In this case, the documents, the promissory notes and 
other valuable securities have been inventoried by the Commissioner pursuant to 
the warrant of commission issued by the lower Court. Such an inventory obviously 
relates to something which does not form the subject-matter of the suit. The lower 
Court therefore had no jurisdiction to issue a Commission to effectuate the above 
purpose. The order of the lower Court 1s therefore set aside and the civil revision 
petition is allowed with costs. 


V.K. ———— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice M. M. Ismaır, 


Chinnappa Gounder and another .. Appellants* 


7. 
Valliammal -. Respondent. 


Hindu Succession Act (XXX of 1956), section 6 proviso and section 8— Maintenance deed 
executed ın favour of widow prior to coming into force of the Act by manager of joint 
famly—Widow sung for partition by virtue of the right acquired under the Act—If 
bound to return property covered by maintenance deed. 


Under the Hindu Law, prior to the enactment of the statutory provisions, a 
manager of a joint Mitakshara family was under a legal obligation to maintain 
all male members of the family, their wives and their children On the death 
of any one of the male members he is bound to maintain his widow and her 
‘children, the ol ligation to maintain these persons arising from the fact that the 
manager is in possession of the family property. 


Where therefore prior to the coming into force of the Hindu Succession Act 
of 1956, a maintenance deed in respect of certain joint family properties was 
executed ın favour of a widow by her father-in-law, ın discharge of his ot ligation 
as the manager of the joint family under the Hindu law as stated above, the widow 
could not be compelled to return the properties covered by the maintenance deed 
before she could sue for partition by virtue of the right conferred under the proviso 
to section 6 read with section 8 of the Hindu Succession Act, 1956. The conten- 
tion that the widow cannot retain the properties covered by the maintenance deed 
and also ask for partition is untenable. The Act effects a basic and fundamental 
change in the Hindu law of succession and the right to succession conferred on 
the various persons mentioned in the Schedule to the Act are not subject to any 
disqualification. 
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Appeal against the Decree of the Court of the Subordinate Judge (Additional) 
Erode, in A.S.No. 178 of 1962 preferred against the decree of the Court of the District. 
Munsif of Erode in O.S. No. 357 of 1961. 


N. Swamam, for Appellants 
V. S Rangaswamı Ayyangar, for Respondent. 
The Court delivered the following 


Jupcment —The two defendants in O.S. No. 357 of 1961 on the file of the Court 
of the District Munsıf of Erode are the appellants before this Court and the plaintiff 
in the suit is the sole respondent. The respondent’s husband Perianna Gounder 
and the first appellant were brothers and the second appellant ıs their sister, 
Perianna Gounder died ın 1944 Subsequent to his death, on 16th August, 1944, 
Periathambı Gounder, father-in-law of the respondent and the father of deceased 
Perianna Gounder and the appellants, executed a document described as a main- 
tenance deed ın favour of the respondent ın respect of two items of the property. 
That document recited that when the respondent requested her father-in-law to: 
give her maintenance, at the instance of mediators, he executed the said document, 
The document also stated that she should reside in one of the items which was a house 
and should cultivate at her pleasure the other item which was a piece of land and’ 
enjoy the income therefrom for her life towards her maintenance without any power 
of alienation by way of mortgage, othz or sale and on her death, the two items of 
property should belong to her father-in-law and his heirs. It 1s stated that the 
father-in-law himself diedin 1960 Thereafter, the respondent instituted the suit 
out of which the second appeal arises for partition of her one-fourth share in the 
surt properties and for separate possession of the same. I must straightaway men- 
tion that the suit properties are one-half of the properties belonging to the joint. 
family It 1s conceded before me that the respondent is entitled to one-fourth 
share of the suit properties by virtue of the proviso to section 6 read with section & 
of the Hindu Succession Act of 1956. The reason is that though the father-in-law 
of the respondent and the first appellant constituted a Hindu undivided family, by 
virtue of the provision contained ın the proviso to section 6 of the Hindu Successiom 
Act, 1956, his undivided interest 1n the joint family properties would devolve by 
way of succession and will not go by way of survivorship. If that be the case, his 
interest in the property was divisible as between the respondent, daugher-in-law, 
the two appellants, son and the daughter and his own widow However, the appel- 
lants herem contended that she cannot ask for a partition of her one-fourth share of 
the properties and at the same time retain the properties covered by the maintenance 
deed of 16th August, 1944, and she must make the properties got by the said docu- 
ment available for partition ın the suit, since the appellants also have a share in the 
said properties The Courts below rejected this contention and decreed the suit of” 
the respondent. Hence the present second appeal by defendants 1 and 2 in the suit. 


Mr. N. Sivamani, learned Counsel for the appellant contended that the res- 
pondent herein cannot retain the properties covered by the maintenance deed and 
also ask for partition of her one-fourth share, ın the suit properties and if she wants 
partition of one-fourth share, she must surrender those properties and make the same 
available for partition in the suit itself. Mr. Sivamani frankly concedes that there- 
is no direct authority with reference to the position after the coming into force of the 
Hindu Succession Act of 1956 ; nor ıs there any specific provision in the said Act 
which will have the effect he contends for. At the same time, the learned Counsel. 
submits that on the analogy of the position prevailing under the Hindu Women’s 
Right to Property Act, 1937, under the Hindu Succession Act also, the respondent 
can have either the properties given to her for mamtenance or have a share ın the 
properties granted to her by the provisions contained in the Act of 1956 and she 
cannot have both. I may point out here that the position as it stood prior to the 
Hindu Succession Act of 1956, 1s clear and does not admit of any doubt. A Bench 
of this Court in Rathinasabapathy v. Şaraswathı Ammal!, pointed out that there is. 
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nothing in the Hindu Women's Right to Property Act, 1937, which has the effect 
of compelling the three widows for whom provision was made under that Act {to 
sue for a partition at the risk of losing the right to maintenance which they had 
under the Hindu Law and stated that the option was with the widow either to 
claim maintenance to which they were entitled under the Hindu Law or to ask for 
partition under the provisions of the Hindu Women’s Right to Property Act, 1937, 
but not to have both The principles enunciated by that decision were approved 
by another Bench of this Court in Gajavallı Ammal v. Narayanaswam!, The ppel- 
lants in that case were the widow and daugher of one Govindaswami Mudaliar 
who had left a son by his first wife who was the respondent to the appeal. The 
said Govindaswami Mudalıar died on 21st November, 1953, and at the time of his 
death he and his son Narayanaswami (respondent) were members of a joint Hindu 
family. The suit was brought for partition and possession of a half share in the 
family properties as the share due to the first appellant who claimed her husband's 
share under the Hindu Women’s Right to Property Act, 1937. On bchalf of the 
second appellant a maintenance provision was claimed and marriage expenses 
also were asked for. The claim of the appellants was resisted on the strength of a 
settlement deed, dated 7th December, 1953. It was pleaded by the respondent that 
the said settlement was effected in full settlement of all the claims against her 
husband’s joint family properties end consequently she could not sue for partition. The 
learned Judges of this Court came to the conclusion, on the basis of the evidence and 
the circumstances of the case, that by arrangement embodied in the settlement deed 
and by the acceptance of the properties given in the settlement deed, the widow had 
given up her right to claim half share in the joint famıly properties under the Act of 
1937. In this view, they accepted the case of the respondent and rejected the claim 
of the appellants for partition of a half share in the properties. In dealing with this 
question the learned Judges observed as follows: (at page 189 ) 


“ What the position would be by reason of the enactment of the Hindu Succes- 
sion Act, 1956, is not a matter arising for our consideration now. The limited 
question we are called upon to decide is whether the settlement deed was the 
result of a claim for maintenance alone and consequently we would be justified in 
concluding that the acceptance of the settlement deed did not imply the giving 
up of the right to partition and claim a share under the Act of 1937.” 


Mr. Sivamani, learned Counsel for the appellants, relies on the first sentence 
quoted above and states that the learned Judges left open the question as to what 
would be the position under the Hindu Succession Act, 1956, and the position under 
the Act will be the same, that is, the widow (in this case, the daughter-in-law) will 
be entitled either to a share in the properties or to maintenance but not to both. 


In my opınion, the sentence relied on by the learned Counsel for the appellants 
does not lend support to any such contention On the other hand, the said sentence may 
lead to a contrary inference. As far as the provisions of the Hindu Succession Act 
are concerned, there is no provision either express or implied which will have'the 
effect of terminating or putting an end to an interest created in an immovzble pro- 
perty in favour of a person like the respondent herein ın discharge of an obligation 
resting on the father-in-law of the respondent. A reading of Exhibit B-1, namely, 
the document styled as maintenance deed of 16th August, 1944, makes it clear that 
a life interest was created in favour of the respondent. Under the Hindu Law, 
prior to the enactment of the statutory provisions, a manager of jomt Mitakshara 
family ıs under a legal obligation to maintain all male members of the family their 
wives and their children ; on the death of any one of the male members, he 1s bound 
to maintain his widow and his childern, the obligation to maıntaın these persons 
arising from the fact that the manager 1s in possession of the family property. The 
maintenance deed of 16th August, 1944, was executed by the father-in-law of the 
respondent in discharge of this obligation ımposed upon him under the Hindu Law. 
It may be that if the Hindu Succession Act had not been passed, the respondent 
mught not have any right to file a suit for partition of share ın the properties retam- 
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ing at the same time the properties obtained by her by virtue of this maintenance 
deed. However the position 1s not the same with reference to the provisions con- 
tained under the Hindu Succession Act, 1956. The said enactment effects a 
basic and fundamental change ın the Hindu Law of succession and the mght to 
succession conferred on the various persons mentioned ın the Schedule to the Act 
are not subject to any qualification such as the one contended for before me. Asa 
matter of fact, in relation to an Act like the Hindu Succession Act of 1956, which is 
both an amending and cod:fying statute, regard should be had only to the clear 
language contained in the Act. Mr. Sivamanı himself frankly conceded that he is 
not able to lay his hands on any particular provision contained in the statute in 
support of his contention. In the absence of any express provision contained in 
the Act providing for the termination of the interest created ın favour of a person 
like the respondent by way of maintenance due to her under the law then in force, 
I am unable to accept the contention of the learned Counsel that the necessary conse- 
quence of the respondent filing a suit for partition to claim her right under the 
provisions of the Hindu Succession Act, 1956, is to bring about a termination of 
the lıfe interest created in her favour under the document, dated 16th August, 1944. 
If such an interest has not been created by the time when the Hindu Succession Act, 
1956, came into force and the respondent was merely receiving maintenance from 
her father-in-law out of the joint family properties, the position may be different. 
But, when the right to receive maintenance which the respondent undoubtedly had, 
has crystallised in the form of creation of life interest in her favour, I am unable to 
find any principle or authority for holding that tha: interest automatically comes to an 
end as soon as she files a suit for partition for recovering her share of the properties 
under the provisions of the Hindu Successton Act, 1956. I must also point out 
that it is not the case of the learned Counsel that the Act itself has got the effect of 
terminating the interest created in favour of the respondent and it 1s only her conduct 
in filing the suit for recovering her share which has got such an effect. The learned 
Counsel bases this contention on the analogy of the position that resulted from the 
provisions contained ın the Hindu Women’s Right to Property Act, 1937. In my 
opinion, there 1s no comparison whatever and there can be no analogy between the 
rights which the three widows had under the Hindu Women’s Right to Property Act, 
1937, and the right which the various heirs get under the Hindu Succession Act, 
1956, and therefore there is no justification whatever for importing the position 
under earlier Act by way of analogy into the position under the 1956 Act. 


Mr. Sivaman: drew my attention to the provisions contained in the Hindu 
Adoption and Maintenance Act, 1956, and particularly to sections 19, 21 and 22. 
Section 19 of that Act deals with the right of daugther-in-law to obtain maintenance 
from her father in-law and the circumstanes and the extent to which such a right can 
be enforced. As far as the present case is concerned, such a question does not 
directly arise. It ıs not a case where the respondent having obtained her share pur- 
suant to the Act of 1956, is seeking to obtain maintenance by virtue of the provisions 
contained in the Hindu Adoption and Maintenance Act, 1956, with reference to 
the right which the respondent claims ın the present suit. 


Mr. Sivamani relied on a decision of the Bombay High Court in Mellappa v. 
Guramma!. In that case a number of alienations were challenged and two of them 
were alienations effected in favour of two female members. In a suit for partition, 
the learned Judg:s took the view that they cannot retain the property covered by 
the said alienations and at the same tıme seek to recover a share under the provisions 
of the Hindu Women’s Right to Property Act, 1937. The learned Judges stated 
as follows :— 


*'The result is that although defendant 3 cannot challenge the deeds Exhibits 
368 and 372 ın the sense mentioned above, since defenrants 1 and 2 are now 
given a share in the family property, defendants 1 and 2 cannot retain the pro- 
perty under the two deeds, Exhibit 368 and 372 and, at the same time, claima 
share in the family property ” 
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No reason have been given for the said conclusion. Probably the reason was. 
the same as has been referred to by the two Bench decisions of this Court already 
mentioned by me. However, that being a decision prior to the Hindu Succession 
Act, 1956, Mr. Sivamani cannot derive any assistance from that decision in support 
of his present contention. Mr. Sivamani also drew my attention to the fact that 
this decision of the Bombay High Court has been affirmed in appeal by the Supreme 
Court in Guramma v Malappa. There again the view of the Judges of the Bombay 
High Court refer ed to by me already was not challenged and as a matter of fact the 
correctness of that position was conceded. In view of this, independent of the 
judgment of the High Court, the decision of the Supreme Court does not afford 
any guidance or lend any support to the argument of the learned Counsel. 


Mr. Sivamani wanted to argue that the properties covered by the deed dated 
16th August,1944, being the joint family properties, the father-in-law of the respon- 
dent had no right to make a gift of the same to the respondent. Mr. Sivamani, 
however, frankly stated that such a point was not raised before the Courts below 
nor even in the grounds of appeal before this Court, but contended that as a point 
arising on the face of the document it could be urged by him before this Court. 
Apart from the fact that such a point was never put forward before the Courts below, 
I am of the opinion that there is no substance in the said contention also. In the 
first place, the transaction evidenced by the document, dated 16th August, 1944, 
cannot be said to be a gift. I have already mentioned the legal position that a 
manager of a Hindu joint family is bound to maintain all the members of the copar- 
cenery as well as their wives and their children. Therefore, on the date when the 
said document was executed, the respondent had a right to be maintained out of 
the family properties and only in discharge of the corresponding obligation, the said 
document was executed. Therefore, in my opinion, the document did not consti- 
tute a gift and consequently it is not open to the objection put forward by the learned 
Counsel. Mr. V. S. Rangaswami Iyengar, learned Counsel for the respondent, 
points out that it is not open to the appellants to put forward such a contention 
because they themselves have affirmed the transaction evidenced by the document 
in the written statement filed ın this case and their only case was that while the 
respondent claims a share in the properties, she should surrender the properties 
obtained by her under the document and that it was not their case that the document 
itself was void or moperative. I see considerable force in this argument also. In 
any event, as I have already indicated the transaction evidenced by the document 
dated 16th August, 1944, cannot be said to be a gift and therefore is not open to 
the challenge put forward by the learned Counsel for the appellants. 


No other question has been urged in this appeal. 
Under these circumstances, the Second Appeal fails and is dismissed. There 
will be no order as to costs. 
V.K. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice A. ALAGIRISWAMI. 


Paramasami Pillai .. Appellant* 
v. 
Sornathammal and others .. Respondents. 


Hindu Marnage Act (XXV of 1955), section 12—Marriage with sexless or impotent person 
—Valıdity—Declaratıon of nullity of marrage—Who can ask for. 
Gevl Procedure Code (V of 1908), section 35—Question arısıng one of considerable difficulty— 
Parties asked to bear their own costs—Propriety. 
The Hindu Law has vastly changed and the idea of Hindus has also changed 
with the times. Whatever might have been the position at a tıme when the 
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marriage was said to be a samskara and it was therefore considered that marriage 
was not merely for the purpose of sexual intercourse, ın the context of the enact- 
ment of the Hindu Marriage Act, which provides for declaration of nullity of 
marriage as well as for divorce, ıt 1s no longer possible to say that marriage with 
a sexless or umpotent person is valid 


Conflict in case law discussed. 


It must however be noticed that the distinction between a void contract and 
voidable contract would not be applicable to the case of a marriage and even m 
a case where the marriage 1s a nullity 1t would be necessary for the party com- 
plang of nullity of the marriage to get a declaration of nvllity from Court 


A declaration of nullity of marriage can be asked for only by either party to 
the marriage and not by a third party and ın any case after the death of one of 
the parties nobody can question the validity of the marriage. 


The question that arises in this case is one of considerable difficulty as ıt has 
not been decided by this Court so far. In the circumstances the decree of the 
lower appellate Court ordering both parties to bear their own costs 1s correct 


Appeal against the decree of the District Court, Madurai, in AS. No. 288 of 
1961 preferred against the decree of the Sub-Court, Madurai ın O.S. No. 81 of 1957. 


R. Gopalaswamı Iyengar and K N Balasubramaniam, for Appellant. 
V. K. Ramaswam:, for Respondents. 
The Court delivered the following 


JupGMENT —This second appeal arises out of a suit filed by the appellant claim- 
ing to be the reversioner to the estate of one Dewa Pandian who died ıssueless on 
6th July, 1957, for setting aside a sale deed executed by Deva Pandian ın favour of 
the first defendant ın the suit and for recovery of the suit properties. On an objec- 
tion taken by the first defendant, the third defendant was added as a party to the 
suit on the ground that she was widow of Deva Pandian’s father and as such entitled 
to his estate The plaintiff contended that the third defendant was not a woman 
at all, that therefore there could be no valid marriage between her and Deiva 
Pandian’s fathe: and that consequently she was not Deiva Pandian’s father’s widow. 
The trial Court held that the marriage between the third defendant and Deiva 
Pandian’s father was valid It also held that the plaintiff was not the reversioner 
to Deiva Pandıan's estate, that the sale deed executed by Deiva Pandian in favour 
of the first defer dant w. s executed for consıderatıcn, ard that ıt was not executed 
because of fraud and undue influence, and dismissed the suit The lower appellate 
Court came to the conclusion that the sale deed executed by Derva Pandian ın 
favour of the first defendant was not supported by consi¢ eration, and that therefore 
it would not be valid On the question of the validity of the marriage between 
the third defendant and Deiva Pandian’s father, it held that the third defendant 
‘was a sexless person and though ıt was disposed to hold that the marriage between 
her and Deiva Pandian’s father could not be valid it felt bound by the authority 
to hold that there was a valid marriage, and that in any case the question of the 
validity of the marriage between the third defendant and Deiva Pandian’s father 
‘was one which could have been raised only by Deva Pandian’s father and not by 
third parties like the plaintiff In the result ıt dismissed the plaintiff’s appeal 


I think the finding of the lower appellate Court that the third defendant was 
a sexless person 1s correct In effect ıt means that the third defendant was not a 
woman The third defendant refused to submit herself to a medical examination 
and ıt ıs in evidence that Derva Pandian’s father married Derva Pandian’s mother 
after he had married the third defendant, app: rently because the third defendant 
was unfit for sexual intercourse The third defendant had described herself as 
Al: and ıt was also ın evidence that she had no breasts She did not menstruate 
either, the admission by P W 1 that the third defendant had a hole cannot be held 
to mean that she had a vagina. What could be seen 1s a cleft rather than a hole, 
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On the whole I am satisfied that the conclusion of the lower appellate Court 
that the third defendant was not a woman is correct. 


The next question that arises is whether the marriage between her and Deiva 
Pandian’s father was valid. The argument on behalf of the plaintiff is that a 
marriage can be only between persons of opposits sex, that one of them must bea 
male and another a female, and that unless the third defendant was a female there 
could be no valid marriage between her and Derva Pandıan's father and the 
marriage would be a total nullity For this proposition the plantff (appellant 
here) relied upon the decision in A. v. B 1, where, Tendolkar, J., after an elaborate 
discussion of all the Sanksrit texts bearing on the subject held that such a marriage 
would be absolutely null and void under the Hindu Law. The learned Judge 
criticised the opınıon of Mayne’s Hindu Law, roth edition on the ground that Mayne 
did not have all the Sanskrit texts presented to him He also criticised the decision 
in Bhagwat: Saran Singh v. Parameswarı Nandan?, and that of a Full Bench of this 
Court in Amırikammal v. Vallımayl Ammal?” Both the decisions were criticised 
on the ground that they placed great reliance upon the opinion of Mayne. The 
decision of the Calcutta High Court ın Ratan Mon: Debs v. Nagendranarain Singh, 
‘was accepted as correct by the learned Judge and he stated that the decision would 
be reinforced by the various texts that he himself had cited in his judgment. In the 
Calcutta case it was held that a wife whose husband was impotent at the time of 
marriage and had never been able to consummate the marriage was entitled to 
a decree for nullity of marriage. As against this, reliance was placed by the respon- 
dents on the decision in Smt, Ramdem v Rajaram”, Kantılal v. Vimla*, and Mallareddy va 
Subbamma”. In Kantılal v. Vımla®!, the Court held vald a marriage with a person 
whom it described as an impotent and sexless woman and whose genital organs 
‘were said to be not at all developed and who was said to have no ability to perform 
the sexual act and be an active party to coitus. In that case the woman had very 
rudimentary development of the internal organs and the secondary sex characteri- 
stics were not at all developed. She had not been menstruating at all. This decision 
followed the Full Bench decision of this Court in Amirthammal v. Vallımayıl Ammal?, 
The decision in Mallareddy v. Subbamma”, holds that though the marriage of an im- 
potent person is condemned as reprehensible and improper, still if the marriage had 
been performed and solemnised with the customary rites and ceremonies, it will 
be deemed to be valid, that the marriage is not void ab initio but only voidable, 
and that so long as the wife does not choose to get the marriage annulled under 
section 12 of the Hindu Marriage Act, she ıs entitled to be maintaimed by her 
impotent husband. 

There is no doubt that under English law a marriage such as the one under 
consideration would be held to be null and void. It does not seem to be correct to 
distinguish between void and voidable marriages in this connection. Under the ordi- 
nary law of contract if the contract 1s void, ıt could be treated as nullity and any 
other remedy sought without having to set aside that contract. But in respect of 
marriages even when the marriage is null and void, it cannot be so held at the 
instance of third parties, a declaration of nullity can be asked for only by either party 
to the marriage and ın any case after the death of one of the parties nobody can 
question the validity of the marriage. Nor can any relief be asked for on the bas is 
that the marriage does not sulsist. So resort to a Court is necessary to declare a 
marriage null and void and no relief can be claimed without asking for such a 
declaration. For the purpose of this case what I have already said about the third 
defendant not being fit for normal sexual intercourse would make her an impotent 
person and therefore such marriage would be null and void in English law. 


Under ancient Hindu Law an examination of the various Sanskrit texts relat- 
ing to this question shows that though marriages of unpotent persons as well as 
a a a ln BER 
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lunatics and idiots were deprecated, they were not held to be invalid One of the 
reasons usually given ın those texts 1s that ıt was possible for an impotent person to 
raise a child through his wife by the practice of nıyoga that 1s, through an appointed. 
kmsman But this ptactice of myoga has long since become obsolete. While a 
lunatic or an idiot may be quite capable of sexual intercourse and therefore of 
producing children, an impotent person 1s not so capable. That ıs the reason why 
the earlier texts seem to have particularly referred to the case of an ımpotent person 
and the practice of nyoga Since the practice of nyoga has now become obsolete, 
to say that the marriage of an impotent person would be valid 1s not ın consonance 
with the modern idea. The Hindu law has vastly changed and the ıdea of Hindus. 
has also changed with the times Whatever might have been the position at a 
time when the marriage was said to be a samskara and it was therefore considered 
that marriage was not merely for the purpose of sexual intercourse, ın the context 
of the enactment of the Hindu Marriage Act, which provides for declaration of 
nullity of marriage as well as for divorce it is no longer possible to say that marriage 
with an impotent person 1s valid With great respect to the learned Judges who have 
taken the other view, I prefer to follow the opinion of Tendolkar, J ,ın 4 v Bland 
that of the Calcutta High Court in Ratan Mon: Dev v Nagendranarain Singh*, I hold. 
therefore that the third defendant’s marriage 1s not a valid one as she was an impotent 
person. 


The question still remains whether even though the marriage of the third defen- 
dant with Deiva Pandian’s father might not be valid that question can be raised in 
this sut The importance of this question 1s because if the third defendant were 
held to be the widow of Deiva Pandian’s father the plaint:ff’s suit has to fail on that 
account alone. On the question Mulla has taken the view in his principles of 
Hindu Law, 12th Edition at page 843 thus — 


“The question, as to impotency, cannot be raised by a third person, because, 
ıt 1s solely a personal matter for the spouses, nor can it be raised after the death 
of one of them ” 


In Malla Reddy v Subbamma?, already referred to Viswanatha Sastry, J , has 
also taken the view that the marriage with an impotent person 1s not void ab into 
and that so long as the wife does not choose to get the marrage annulled under 
section 12 of the Hindu Marriage Act, she is entitled to be maintained by her 
impotent husband I have already said that a dıstınction between a void contract 
and voidable contract would not be applicable to a case of marriage and even in 
a case where the marriage ıs a nullity ıt would be necesary for the party complain- 
ing of nullity of the marriage to get a declaration of nullity from Court. The above 
opinion of the learned Judge supports the view taken by Mulla With respect, 
I agree with that view Originally under the Hindu Law if a man found that he 
had married a person who was not a woman and therefore unfit for sexual inter- 
course, 1t could be open to him to take another wife But as there was no provision 
in that law for any declaration of nullity of marriage, the wife contmued to be a 
wife and there was no possibility for the husband to take steps to see that she could 
no longer have the status of the wile But under the Hindu Law which 1s appl- 
cable at present, a husband who finds himself in such circumstances can ask for a 
declaration of invalidity of the marriage and after getting such a declaration he can 
marry another wife. ‘Therefore, the law obtaining in England as to the necessity 
for a husband to obtain a decree of nullity and preventing any other from raising 
the question of nullity of a marriage except the parties to the marriage should be 
held applicable to the Hindus in this country also under the law at present I am 
therefore of opınıon that the conclusion arrived at by the lower appellate Court that 
the question whether the third defendant was the widow of Deva Pandian’s father 
cannot be raised by the plaıntıff ın this case It therefore follows that the plaintzff’s. 
suit has to fail on that account The lower appellate Court’s finding that the 
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plaintiff was reversioner to Deiva Pandıan's estate and that the alienation in favour 
of the first defendant was not supported by consideration would not affect this. 
- result. 

In the result the second appeal 1s dismissed. The parties will bear their respec- 
tive costs throughout. 

A memorandum of cross-objectıons is filed by the respondent in respect of the 
costs disallowed to him by the lower appellate Court The question that arises 
in this case is one of considerable difficulty, as it has not been decided by this Court. 
so far. In the circumstances, I consider that the decree of the lower appellate 
Court ordering both parties to bear their own costs is correct The memorandum. 
of cross-obyections is therefore dismissed. No costs. Leave granted. 


V.K. — Appeal and memo. of objections 
dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present -—Mr M. ANANTANARAYANAN, Chief Justice AND MR. Justice 
M NATESAN. 





Sri Raja Rajeswari Bus Service, Vridhachalam .. Petrtoner* 
7. 
The Regional Transport Authority, South Arcot 
at Cuddalore and another .. Respondents. 


Motor Vehicles Act (IV of 1939), sections 47 and 57—Proceedings under section 57 (3) 
without a prior determination of the n mber of permits to be granted on the route—Petttioner 
(fleet owner on a sector of the route) faing to make any representation under section 57 (3) 
within the prescribed time—Proceedings under section 57 (3) uf vitiated due to absence 
of inquiry under section 47 (3) 


Section 47 of the Motor Vehicles Act envisages two stages of enquiry, 
(2) fixation of number of permits under section 47 (3), and (2) consider- 
ation thereafter of the applications for the grant of permit and represen- 
tations, 1f any, by persons mentioned in section 57 (3). While section 57 (3) 
provides for making applications for the grant of permit and inviting of 
representations on receipt of such applications the proviso to that sub- 
section authorises the Regional Transport Authority to reject even summarily 
the applications without following the procedure laid down m the sub-section, 
if the grant of permit in accordance with the applications would go beyond the 
lımıts fixed under sub-section (3) of section 47. ‘That is, 1fa limit has been fixed 
under section 47 (3) and that limit would be exceeded with the grant of permit, 
the Regional Transport Authority may i lemne dismiss the applications for per- 
mit If the Regional Transport Authority without such summiry rejection, 
proceeds to publish the applications and calls for representations, clearly it will 
be open to any person who would be affected to object to the grant, pointing out 
that the limit fixed would be exceeded Equally ıt will be open to the objector 
to state, where no limit has been fixed, that the route 1s well served or the condi- 
tion of the road is such that more buses cannot ply on the road etc. all germane 
and relevant considerations under section 47 (1) Such representations can quite 
properly find a place ın the representations made, when called for, under section 57 
Once the objections raised and representations made call for a determınatıon, 
under section 47 (3), under the rulings ıt 1s incumbent upon the Regional Trans- 
port Authority to take proceedings under section 47 (3) first before embarking 
upon the merits of the applications under section 57 


Here the petitioner has not notified his objections to the grant of permit on the 
route and as such sub-sections (3) and (4) of section 57 read together preclude the 
Regional Transport Authority from hearmg the petition at the mquiry under 
section 57 (3). Section 57 (4) bars the authority from considering any represen-- 


+ W.P. Nos 1055 and 1794 of 1968 and 23rd July, 1968. 
W.A No. 128 of 1968. 
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tation in connection with an application referred to in sub-section (3), unless 
the application 1s made in writing before the appointed date It is manifest 
that the objections now raised 1s a representation ın connection with an appli- 
cation for permit contemplated in sub-section 57. 


The contention that the petitioner could not, in proceedings under section 57 (3) 
raise objection as to want of prior determmation under section 47 (3), is devoid 
of merits. 


It was open to him to raise that point before the Regional Transport Authority 
as an objector, being an operator on the route. He could have raised the point 
at least in the alternative. 


The terms of section 57 (3) and (4) of the Act preclude any party who had not 
notified its objections in time to be heard at any stage of the proceedings original 
or appellate in relation to the grant of permit on an application duly advertised 
under section 57 (3). 


W. P. No. 1055 of 1968.—Petition under Article 226 of the Constitution of 
India, praying that in the circumstances stated ın the affidavit filed therewith the 
High Court will be pleased to issue a writ of Prohibition restraming the Regional 
‘Transport Authority, South Arcot, Cuddalore, from proceeding any further with 
his notification ın R. No. 44441/A-1/67 dated 12th January, 1968. 


W. P. No. 1794 of 1968.—Petition under Article 226 of the Constitution of 
India praymg that in the circumstances stated in the affidavit filed therewith the 
‘High Court will be pleased to issue a writ of cert:orar: calling for the records in 
R. No. A-1/44441/67 dated 12th March, 1968, and quash the same. 


W.A No 128 of 1968 —Appeal under clause 15 of the Letter Patent against 
the order of the Honourable Mr Justice Kailasam dated 28th March, 1968 and made 
in C. M P Nos. 4028 and 4215 of 1968—C M.P. No. 4028 of 1g68-presented to 
stay all further proceedings ın pursuance of the Notıficatıon of the Regional Trans- 
port Authority, South Arcot at Cuddalore in R. No. 44441/A-1/67 dated 12th 
January, 1968 by way of issumg and communicating proceedings grantmg the 
permit in favour of the second respondent therem pending W.P. No. 1055 of 1968 
presented to the High Court under Article 226 of the Constitution of India, to issue 
a writ of Prohibition restrammg the Regional Transport Authority, South Arcot 
at Cuddalore from proceeding any further with his Notification in R.No. 44441] 
1/67 dated 12th January, 1968, and C M.P No 4215 of 1968, presented to vacate 
the interim stay granted ın the said C.M P. No. 4028 of 1968 


K. K. Venugopal for V. T. Gopalan, for Petitionet m WP Nos 1055 and 1794 
of 1968 and Appellant in W.A. No. 128 of 1968. 


The Government Pleader, for rst Respondent 


S. Mohan Kumaramangalam for V. Subramanyam and R S Ramanujam, for 2nd 
Respondent. 


The Judgment of the Court was delivered by 


Natesan, 7-—The two writ petitions under Article 226 of the Constitution and 
the connected writ appeal directed agamst an interlocutory order in W.P. No. 1055 
of 1968 vacating the interim stay granted before notice, relate to the grant of a 
stage carriage permit on the route Madampoondı to Ulundurpet (va) La-Gudalur, 
Rıshıvandıam, ete By a notification dated 16th December, 1967, the Regional 
Transport Authority, South Arcot, under section 57 (2) of the Motor Vehicles 
Act, invited applications for the grant of a stage carrige permit on the route. 
There were three applicants, for the route in question, the 2nd respondent m the 
writ petitions being one On 12th January, 1968, the applications were duly noti- 
fied under section 57 (3) and 8th February, 1968, was fixed as the date, on or before 
‘which representations in connection with the applications should be submutted 
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furnishing copies thereof simultaneously to the applicants. The applications with 
representations were orginally scheduled to be taken up for consideration on 29th 
February, 1968, but were adjourned to 12th March, 1968 The petitioner is a 
fleet owner operating 12 buses on a sector of the route ın question No representa- 
tions or objections to the applications entertained by the Regional Transport Autho- 
tity for permit on the route ın question were submitted by the petitioner withm 
the time prescribed But, the petitioner sent a petition by registered 
post to the Regional Tiansport Authority which was acknowledged by 
the Regional Transport Authority on 27th February, 1968, prayıng 
that proceedings under section 47 (3) should be taken before consideration 
of the applications for pexmit on the merits Agam, when the applications 
were actually taken up for consideration by the Regional Transport Authouity 
on 12th March, 1968, the petitioner appeared through Counsel and submitted that 
consideration of the applicaticns should be postponed, pending determination under 
section 47 (3). In the proceedings of the Regional Transport Authority dated 12th 
March, 1968, the 2nd respondent ın the writ petitions became grantee From the 
proceedings it 1s seen that there was only one objector. Grant of the permit to the 
and respondent was duly communicated to the applicants and the representator 
on 3rd April, 1968 The proceedings did not 1efer to the 1eceipt of the petition 
filed by the petitioner and representation made on his behalf by his Counsel on 
12th March, 1968 It ıs under these circumstances that the petitioner came to this 
‘Court first with W.P.No. 1055 of 1968 for the issue of a writ of Prohibition. Later, 
after the 2nd respondent came on the scene and 1epresented that the permit in 
question had been granted to him on grd April, 1968, itself, the petitioner apphed 
for amendment of the relief of prohibition ınto one of certiorarr He also filed an 
independent application, WP No. 1794 of 1968 for the issue of a writ of cerltorarı 
&o quash the order of the Regional Transport Authority dated 12th March, 1968, 


The substantial contention of the petitioner 1s that there has been no inquiry 
under section 47 (3) and the proceedings, taken under section 57 (3) without a 
prior determination of the number of permits to be granted on the 1oute ın question, 
are vitiated It ıs submitted that, as the petitioner, an existing operator on the 
‘route, had specifically objected to the hearing of the applications for permit on the 
merits without prior determination under section 47 (3), the proceedings are void 
and without jurisdiction and should be quashed Reliance 1s placed on the decision 
-of this Court ın the batch of writ appeals and writ petitions, Messrs Gobald Motor 
Serowe (P.) Ltd, Mettupalayam, and others v. The Regional Transport Authority, Combatore 
and others', and W.P No. 406 of 1968 following the decision of the Supreme Court 
in Jayaram Motor Service v S. Rajaratkınam?, and Lakshmı Narain Agarwal v The 
State Transport Authoraty®. : 


There is no dispute that, for the route in question, there has been no prior deter- 
mination under section 47 (3) But the question is whether the proceedings are lable 
to be challenged under Article 226 and quashed at the mstance of the petitioner 
who had admittedly made no representation under section 57 (3) within the pres- 
-cribed time. It ıs submitted for the 2nd respondent that, not having made any 
representation under section 57 (3), the petitioner has no locus stand: to be heard 
at the mquiry of the applications tor permit on their merits, and that, therefore, he 
could not complain of the grant. Itis submitted that ıt was open to the petitioner, by 
his representation under section 57 (8), to question the need for the grant of permit 
on the route Objections to the proposed giant, which would necessitate an inquiry 
under section 47 (3) particularly under sub-clauses (a) and (f) of section 47 (1) it is 
said could have been taken. Our attention was drawn to section 57 (4) which 
precludes consideration of any representation in connection with an application 


ot ee SAAR mİ EŞ 


İ WA Nos 261 to 266 of 1,67 and W.P, 2. (1967)25C WR 857 at 880 
Nos 67 and 72 of 1966 3 CA No 636 of 1967 
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for permit, unless the representation had been made ın writing before the appointed 
date, simultaneously furnishing a copy thereof to the applicrnt. In the ccum- 
stances, it was submitted that the Regional Transport Authority acted perfectly 
ın accordance with law ın not taking congnizance of the representation sent by post, 
just two days before the date fixed for inquiry, and the representation made by the 
petitioner’s Counsel at the hearıng on the adjourned date The petitioner having 
no right of audience under section 57 (4) representation, if any, made by him it 
is urged were non est. 

There can be no doubt and it has been so held followmg the decisions of the 
Supreme Court that section 47 envisages two stages of inquiry, (7) fixation of number 
of permits under section 47 (3), and (2) consideration thereafter of the applications 
for the grant of permit and representations, 1f any, by persons mentioned ın section 
57 (3). In WA. Nos 264 to 266 of 1967 etc. ın fact, we have remarked, with refer- 
ence to the cases then under consideration, that the Regional Transport Authority 
had no jurisdiction to proceed to consider the applications for permit without a 
prior determination under section 47 (3) But we have to bear in mind the facts 
of the cases then considered The Regional Transport Authority there had invited 
applications for the grant of additional permits on the route. The applicants for 
the route, besides filing applications for the grant of permit to themselves, had also 
made representations under section 57 (3) objecting to the addition of new buses on 
the ground that the route ın question was more than adequately served by the exist- 
ıng service. When the objections wanted the Regional Transport Authority to 
first fix the maximum number of permits to be granted on the route under section 
47 (3), the Regional Transport Authority took the stand that orders under section. 
47 (3) would be passed at the time of consideration of the applications. It is in 
those circumstances that the petitioners came up to this Court praying for the issue 
of a writ of prohibition and we observed inter alia 

“ That being so, from all zspects and angles ıt could be said that at any route 

when the existing operators or applicants call upon the Regional Transport 
Authority to fix the number of buses on the route, before entertaining the appli- 
cations for permut, it is bound to do so under section 47 (3).” 


In that batch of cases the objectors ın time made due representation and demanded 
that there must be a prior determination under section 47 (3) They had qualified 
themselves to be heard at the inquiry. The decision of curs ın that batch of cz ses. 
may be contrasted with our decision in K Namppan v. The Regional Transport 
Azthorıty, North Arcot, Vellore.! 


In the later case the petitioner was one of several applıcants for the grant of 
permit on the route. On representations being called for under section 57 (3) to 
the applications received, the petitioner made no representation, on the applica- 
tions of others, and raised no question about the need fora prior determination 
under section 47 (3). The principal contention m this Court for the writ peti- 
tioner was, that a determination under section 47 (3) was an essential pre- 
requisite and a matter which went into thejurisdıct on ofthe authority, whether the 
petitioner had raised any objection before the Regional Transport Authority or not as 
to the need for additional bus and the adequacy or otherwise of the existing 
facilities. In dealing with the argument, we observed — 


“ Though ıt is a question of jurisdiction ın one sense, when parties, at any rate 
tecitly proceed on the basis that there ıs no need for his fixation of lımıt under 
section 47 (3) or revision of the lmt alreac y fixed, ıt cannot be said that orders 
passed on such assumption are wholly void If any of the objectors or any appli- 
cant at least in the alternative calls for a prior determination under section 47 (3), 
then the objection ought to prevail before the Regional Transport Authority, 
and its failure to proceed under section 47 (3) first would vitiate its order. In 
our view, ın a matter of this kind, when an objection has not been taken by any 
one before the Regional Transport Authority it cannot be said that the order is 

gp m eee 


1 WP.No. 406 of 1968 and W.P No. 92 of 1968. 
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wholly void, and that objection could be raised at any stage, irrespective of other 
consideration and saving features ” 


The contention of Mr K K. Venugopal that the petitioner could not, in pro- 
ceedings under section 57 (3) raise objection as to want of prior determination under 
section 47 (3), 1s devoid of merits, In fact, ın ou: judgment m WP No 406 of 
1968 we remarked. 

“İt wes open to hım to raise that pomt before the Regional Transport Autho- 
rity as an objector, being an operator on the route. He could have raised the 
point at least in the alternative ” 

In the batch W.A.Nos. 264 to 266 of 1967 we said : 


“ Applications have been crlled for under section 57 (2) and have been filed. 
Objections have been preferred and affected parties have called for a determina- 
tion under section 47 (3). We see nothing in law which prevents the question of 
revision of the limit of stage carriages on a route being taken up even after appli- 
cations have been called for and received.” 

It can make no difference, even if ıt is a case where there has been no prior inquiry 
at all under section 47 (3). While section 57 (3) provides for making applications 
for the grant of permit and mviting of representations on receipt of such applica- 
tions, the proviso to that sub-section authorises the Regional Transport Authority 
to reject even summarily the applications without following the procedure laid down 
in the sub-section, if the grant of permit in accordance with the applications would 
go beyond the limits fixed under sub-section (3) of section 47. Th>t is, if a limit has 
been fixed under section 47 (3) and that limit would be exceeded with the grant of 
permit, the Regional Transport Authority may zn amine dismiss the applications for 
permit. If the Regional Transport Authority, without such summary rejection, 
proceeds to publish the applications and calls for representations, clearly it will be 
open to any person who would, be affected to object to the grant, pointing out that 
the limit fixed would be exceeded. Equally it will be open to the objector to state, 
where no limit has been fixed, that the route ıs well served or the condition of the 
road 1s such that more buses cannot ply on the road etc all germane and relevant 
considerations under section 47 (1) | Such representations can quite properly find a 
place ın the representations made, when celled for, under section 57. The rule that 
where an inquiry under section 47 (3) 1s necessary ıt must precede the disposal of 
applications for permit on their merits, does not preclude the raising of all germane 
objections and relevant representations within the time prescribed. Once the objec- 
tions raised and representations made call for a determination under section 47 (3), 
under the rulings it ıs mcumbent upon the Regionz! Transport Authority to take 
proceedings under section 47 (3) first before embarking upon the merits of the apph- 
cations under section 57. 


We are not impressed with the contention of Mr. K K. Venugopal that, as 
the legal position was not clear till the decision of this Court in WA. Nos. 264 to 
266 of 1967 etc. following the decision of the Supreme Court in Jayaram Motor Servtces 
v. S. Rajarathinam}, the petitioner could not take the objection carlıer. As a matter 
of fect, the decision of this Court was given on 10th January, 1968 and the last date 
dul proferring, nhjections, called for under section 57 (3), was 8th February, 1968. 
Further all that we laid down, following the ulusu vations of the Supreme Court in 
Jayaram Motor Servwe v. S Rajaratkınam!. In that, when a determination under 
section 47 (3) 1s required, an inquiry under section 47 (3) should not be telescoped 
with the inquiry under section 57 of the applications for the grant of permit on the 
merits. An enquiry under section 47 (3) may be initiated by the authority itself or 
‘duly c-lled for by parties interested. We pointed out that, once the number of 
vacancies 1s settled, the question convassed and decided prior to the taking up of 
the applications for the grant of permit on the merits, it cannot again become the 
subject of controversy at the further stage, when the actual merits of the applica- 
tions are considered. ped 








1. (1967) 2 SCR 857 at 860. 
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Here the petitioner hes not notified his objections to the grant of permit on the 
route, and sub-sections (3) and (4) of section 57 read together preclude the Regional 
Transpoit Authority from hearing the petition at the inquiry under section 57 (5). 
Section 57 (4) bars the authority from considering any representation in connection 
with an application referred to ın sub-section (3), unless the application ıs made 
in writing before the appointed date. It is manıfest that the objections now raised. 
is a representation ın connection with an application for permit contemplated in sub- 
section (3) of section 57. The objections raised to relate to considerations provided. 
under section 47 (1). We cannot agree with the contention that the representa~ 
tion should be confined to the qualifications of the applicant for permit. True at 
the inquiry under section 57 (5) the autho11ty is concerned only with the choice of 
the operator. It 1s pertinent in the context to remember the practice that was pre- 
viously prevalent in this State on the receipt of applications for permit, referred to 
in our judgment ın W A. Nos 264 to 267 of 1967 batch Suppose a limit has been 
fixed under section 47 (3) and, notwithstanding ignoring the proviso to section 57 (3). 
the authority, without summarily rejecting the applications, proceed further publish- 
ing the applications and calling for representations To accede to the petitioner’s 
contention, would come to this, that ıt will not be open to an operator, on the route 
in his representation to raise even the patent objection that the grant of permit 
would exceed the lımıts. If he does not raise his objection ın his representation, 
we fail to see how he can raise it at a later stage. The Motor Vehicles Code does. 
not provide for an audience before the Regional Transport Authority at the inquiry 
under section 57 (5) to persons who had made no representations In Purushottam 
Bhar Punambhal Patel v. The State Transport Appellate Authority, Madhya Pradesh), the 
Supreme. Court held. 


“ We consider that the terms of section 57 (3) and (4) of the Act preclude any 
party who had not notified its objections in tıme to be heard at any stage of the 
proceedings original or appellate ın relation to the grant of the permit on an applı- 
cation duly advertised under section 57 (3).” 


The decisions in Arunachalem Pillar v. Southern Roadways Ltd *, Taj Maaal Transport 
Ltd. v Secretary, Regional Transport Authority, Tırunelvelı3, and Swami Motor Transport 
(P.) Lid v Raman and Raman, relied upon by the petitioner, are clearly distinguish- 
able and have no bearing on the question now under consideration In the present 
case ıt does not appear whether even the only representator demanded ^n inquiry 
under section 47 (3) The order of the Regional Transport Authority does not refer 
to any such objection from the representator We do not think that the circum- 
stances call for any interference by us in the matter under Article 226 of the Consti- 
tution. The writ petitions fal and are dismissed As the writ appeal is from am 
interlocutory order ın the writ petition, ıt fails with the writ petition and 1s dismissed.. 
Rules Nisi in the writ petitions are discharged No order as to costs. 


V.M.K. Writ appeal and writs petitions 
dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—MR. M. ANANTANARAYANAN, Chief Justice AND MR. JustiCE 
M. NATESAN. 


D. Sornam, by Power-of-Attorney D.A.S. Swami «s Appellant 
8. 
State of Madres, represented by the Secretary, Health Depart- 
ment, Fort St. George, Madras-9. .. Respondent. 


Cuil Procedure Code (V of 1908), Order 3—Power of Attorney agent of a sutor—How far 
can represent the party—If can plead and seek right of audience m Court on behalf of the 
suitor, 


Advocates Act (XX of 1961), sections 29, 32 and 33—Right of person to practice in Courts— 
Power of Attorney agents of partes to a sut or proceeding—If can plead on behalf of suators 
before Courts. 


Practice—Persons other than Advocates-——Power of Attorney agent of a su tor —If can seek audi- 
ence and plead before a Court on behalf of the su'lor as a matter of right —Special permis- 
sion of Court in particular cases—How granted. 


Orde: 3 of the Code of Civil Procedure no doubt provides for conduct of liti- 
gation in Courts by recognised agents But ıt 1s now well settled that an appear- 
ance, application or ect which 2 recognised agent may make or do for a party 
does not include the right to plead. A recognised agent of a suitor in any proceed- 
ing before Gourts as such has no right of audience and cannot plead ın Court. 


In re, Eastern Tavoy M.nerals Corporation Lid ,1 L R. (1934) 61 Cal 24, Krishna- 
mmal v Balasubramaniam, (1937) 2 M L J. 552 I.L R. (1938) Mad. 12, (F.B.) and 
A. S. Patel v. National Rayon Corporation, A.I.R. 1955 Bom. 262, referred to. 


Sections 29, 32 and 33 of the Advocates Act of 1961 (which repeals the Legal 
Practitioners Act ın part and clauses 9 and 10 of the Letters Patent) provides that 
only Advocates are entitled to practice the profession of Jaw. It 1s no doubt true 
that under section 32 of the Act, es under section 4 (1) (r) of the Criminal Pro- 
cedure Code, a Court may permit any person, not enrolled as an Advocate, to 
appear before ıt ın any particular case. The expression ‘ appear ’ in thet section 
may conceivably be given a wider interpretation and include the right to appear, 
plead or address the Court. 


In re, Powers of Advocates, (1929) ILL R. 52 Mad. 92. 55 M L J. 551 and Aswaini 
Kumar Ghosh v. Arabınd Bose, (1952) S.G J. 568: (1953) SOR 1: ALR. 1952 
S.G. 369 at 375, referred to. 


But that 1s a special provision under which the Gourt 1s empowered in any 
given case to permit any person to act in that particular case and the power will 
have to be exercised judicially. 


There is no warrant whatsoever to place a recognised agent holding general 
power of attorney to take proceedings ın Gourts, in the same position 2s an Advo- 
cate to whom a vakalat hes been given. To do so will be to defeat the provisions 
of the Advocates Act and the Legal Piactitioners Act and the salutory privileges, 
rules and restrictions thet govern those who practice the honourable profession 
oflaw It is not in the interests of suitors and ıt ıs not conducive to the efficient 
administration of justice to permit as of right, pleading in Courts by person , on 
behalf of others, who are not governed by any code of professional ethics and 
who are not subject to any disciplinary jurisdiction in the matter of conduct of a 
suitor’s case 


Appeal unde: clause 15 of the Letters Patent against the Order of the Honour- 
able Mr. Justice Ramakrishnan, dated Qnd August, 1968 and made ın. 


v 





*W.A No, 331 of 1968. 2nd September, 1968, 
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exercise of special origional Jurisdiction of the High Court in Writ 
Petition No 2663 of 1968 presented under Article 226 of the Constitution of India 
to issue a writ of mandamus directing the respondent to delete rule 1 (b) and (4) 
of the rules for admission into Government Medical Golleges ın the State and in 
consequence to entertain the applications of the petitioner heiein to join a Medical 
College either as a P.U.C. candidate or as a Science Graduate. 


D. A. S. Swami, Power of Attorney, and R. Srinivasa Iyangar, for Appellant. 
The Order of the Gourt was made by 


Natesan, F.—The Writ Petition, the dismissal of which at the admission stage has 
given rise to this appeal, failed at the outset without an examination of the merits of 
the case for want of representation before the Gourt at the hearing for admission 
either by the Petitioner in person or by an Advocate duly authorised. A person, 
D.A.S. Swami, as the power of attorney holder from the Petitioner, would plead her 
case at the hearing for admission, and sought to do so before us at the hearing for 
admission of the appeal. The short question 1s whether this 1s permissible. 


The actual petitioner, whose rights are agitated in the Writ Petition, 1s one 
D. Sornam, and the question involved 1s the rejection ot her application to the Medi- 
cal College as a Science Graduate on the ground thet she ıs only a Home Science 
Graduate and so not qualified for admission under rule 1 (e) of the Rules of the 
Government for admission to the Medical College The Writ Petition is filed by 
her power of attorney holder D. A. S Swemı Even the affidavit in support of the 
application, is sworn to by this D.A S Swami who, describes himself as a lawyer and 
the petitioner’s power of attorney holder. He 1s the holder of a law degree and we 
take judicial notice of the fact that he hes been removed from the rolls of the High 
Court on eccount of some professional irregularities. Manifestly he cannot claim 
to appear for a suitor as a Pleader or Advocate But it 1s interesting to note that 
the general power of attorney which has been filed ın this crse, Cescrıbes him as a 
lawyer and this 1s a matter which we would lıke the Bar Council to ex>mine, as we 
find thatthisD.A S Swemi hes sought appearence ın Courts in more then one case 
as power of attorney holder for the perty In this cese, the Wiit Petitioner 1s no 
doubt the niece of D A S Swemi and she, who is very much a mejor, aged 2bout 
23 years, describes him 2s her statutory guredien after the Cemise of her father in 
1963 But we find that, in one case referred to by D A.S Swemi himself in his 
grounds of Writ Appeal, 2s power of attorney holder from an eccused ın a criminal 
case, he displeced a practising Advocate who was eppeering for the accused and 
sought to intervene in the proceedings. 


The power of attorney presented in this case runs in those terms: 


“I, D. Sornam, daughter of Dr. D A Dandeyuthapani BA, MB B.S , aged 23, 
residing at 33, Hebıbulla Roed, T Nagar, Medres-17, hereby euthorises, em- 
power and appoint Mr D A.S. Swm, BABL, Lawyer, zgen , Supreme Gourt, 
Mr DSS Manun,B A BL., B.com 2nd Messrs T J A end Co, Lawyers con- 
sisting of the former two pertners only, all tesıdıng a the seme zdcress to be my 
agents 2nd to represent us jointly ol severzlly ın every respect for eli purposes 
connected with my admıssıon 2s Mecicel stucent in Government end other Medi- 
cal Golleges ; to teke all proceecings ın eli Courts end before all authorities in 
India In ratification in writing ofzll the proceedings which were certzinly taken 
at my instance by Mr D A S Swemiend as my guarcien uncer the statutory 1ule 
for such admission in W P. No 1481 of 1966 ın the High Court, Medres, as well 
as of Writ Appeal filed zgrınst the order dated 17th Apıl, 1968ın GMP, 
No. 5849 of 1968, I further authorise the seid agents to file eppez ls ageinst the 
orders dated 27th April, 1968 in WP. No 1481 of 1966 and GMP No 9701 
of 1968, to file fresh W Ps. as also to sign, verify and swear to all pleadings, 
affidavits and other proceedings in all Courts and befo.e all authorities, for 
further prosecution of all remedies whatsoever. 
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I herel y corfiim the interest of Mr. DAS Swemi as my paternal uncle and 
abovesaid, statutory guardızn from the demise of my father ın 1963, and the 
interest of Mr. D.SS Manian as my cousin brother” 


When the power-of-attorney holder sought to address us on the merits of the 
case, we pointed out to him that there are obstacles to his having an audience, 
before Gourt on the merits of the case, and that he may either engage an Advocate 
to appear in the case or ask the appellant Sornam herself to present the case as best 
as she can. DAS. Swami would have none of1t and would claim a right to address 
this Gourt as a power-of-attorney holder of the party, authorising him to prosecute 
the matter ın Courts. The conduct of litigation in Gourt by recognised agents is 
found provided in Order 3 of the Gode of Civil Procedure Under Order 3, rule 1, 
any appearance, application or act in or to any Court, required to authorised by 
law to be made or done by 2 party in such Court, may, except where otherwise 
expressly provided by any law for the time being ın force, be made or done by the 
party ın person, or by his recognised agent,or by a pleader appearing, epplying or 
acting, as the case may be, on his behalf By Order 3, rule 2, (a) persons holding 
power-of-attorney, authorising them to make and do such appearances, applica- 
tions end acts on behalf of parties would be recognised agents for the purpose of 
Order 3, rule 1 It is now well established that an appearance, application or act 
which 2 recognised agent may make or do for a party does not include the right to 
plezd Decisions have held that a recognised zgent 2s such has no right of audience 
and cennot plead in Courts. In In re Eastern Tavoy Minerals Corporation Lid.1, it was 
held that a D:rector of a company, holding a power-of-ettorney, authorising him 
“ to eppear for and Ou behalf of the company, to conduct and represent the company 
ın the proceedings ” ın High Court had no right of audience ın Courts. As pointed 
out in Mulla’s Gode of Cıvıl Procedure, 13th Edition, Volume I, at page 668, quot- 
ing Ghegla, Q J , in A S. Patel v. Natonal Rayon Corporaizon?, the right of audience 
in Court, the right to address the Court, the right to examine and cross-examine 
witnesses are all parts of pleading and that 1s not included in the expression “ appear- 
ance, application or act in or to any Court”. In Order 3, rule 1, Civil Procedure 
Code the expression ‘ act’ 1s used ın a technical se se a: d not in the comprehensive 
sense of any action by a party. Its meaning 1s limited by ıts being placed in juxta- 
position with the words ‘ appearance’ and ‘application’. The question is found 
discussed at length by the Full Bench of this Gourtin Knshnammal v Balasubramaniam? 
The Full Bench has held that an agent with a power-of-attorney to appe. r and con- 
duct judıcirl proceedings has no right of audience ın Court. 


Recently Alagiriswamı, J , had to consider the question in Meena Ammal by 
Power-of-Attomey DAS Swami v. Kruhnaswamı*, agoın at the instance of this 
DAS Swamı, when he sovght to argue on behalf of a certain party Meer.ammzl as 
power-of-attorney agent. Following the decision of the Full Bench ın Kr shnammal v. 
Balasubramamam4, another Division Bench decision of this G urt in LP A. (S R.) 
No 1363 of 1966, wherein also this DAS Swamı sought <ulience in Comt as a 
power-of-attorney holder end the decision of Venkataramen, T, 1n D.A S. Swami v 
Kubendran®, the learned Judge rejected the claim of D A S. Swami to argue in Court 
on behalf of a party as power-of-attorney agent The Le.rned Judge : dvis'd the 
party concerned to engege an Advcatefor arguing that case The claim of 
this DA S. Swami which Venkataraman, J ,had to deal within DAS Swam v. 
Kubendran®, 1s in a criminal crse, and the question had to be considered under the 
relevant provisions of the Code of Criminal Procedure But the learned Judge had, 
in the context to examine the position on the civil side also. 


True, some of the earlier decisions referred to have discussed the matter in the 
ight of the provisions contamed ın Clauses 9 and 10 of Letters Patent end in the 
EEEE 
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Legal Practitioners Act Cleuses 9 and 10 of the Letters Patent, and parts of the 
Legal Practitioner’s Act now stand 1epezled by the Advocates Act (XXV of 
1961). Before referring to the Advocates Act, we may refer to Cleuse 10 ot Letters 
Patent. That provided that no person whetsoever but such Advocztes, Vakeels or 
Attorneys shall be allowed to act or plead for or on behalf of eny suit or in the High 
Court, except that any su.tor shall be allowed to appear, plead or act on hs own behalf 
or on behalf of a co-syler Section 10 of the Legal Practitioners Act contained the 
provision that, except as provided by the Act or any other enactment for the 
tıme being ın force, no person shall practise as a pleader or Mukhtar ın any Court 
not established by Royal Charter unless he held a certificate issued under section 7 
and has been enrolled ın such Court or ın some Court to which ıt 1s subordinate. 
Section 8 of the Indian Bar Councils Act (also repealed by the Advocates Act) 
provided that no person shall be entitled as of right to practise in any High Court, 
unless his name was entered ın the roll of Advocates of the High Court maintained 
under the Act Itis unnecessary for us to i1efer to the position of recognised High 
Court Attorneys The Advocates Act, 1961 which is an Act to amend and consoh- 
date the law relating to Legal Practitioners and to provide for the constitution of 
Bar Councils and an All-India Bar, enacts, by section 29 ın Chapter IV which except 
for section 32 has not yet come into force that Advocates shall be the only recognised. 
class of persons entitled to practise law The section runs thus ‘-— 


“ Subject to the provisions of this Act and any Rules made thereunder, there 
shall as from the appomted day, be only one class of persons entitled to practise 
the profession of law, namely, Advocates”, 


Section 33 [which emphasises that Advocates alone have the ght to practise, 
reads : 


“ Fxcept as otherwie provided ın this Act or ın any other law for the time being 
in force, no person shall, on or after the appointed day, be entitled to practise 
ın any Court or before any authority or person unless he 1s entitled as an Advocate 
under this Act”. 


The exception relevant for our purpose 1s provided ın section 32, which has come 
into force from 4th January, 1963 This section which empowers a Court to permit 
appearance to any person not an Advocate under the Act im a particular case, runs 
thus : 


“ Notwithstanding anything contained ın this Chapter, any Court, authority 
or person may permit any person, not enrolled as an Advocate under this Act to 
appear before ıt or him ın any particular case ”. 


First, this section does not recognise the rıght of any person other than an Advocate 
to claim audience ın Court, secondly, this section cannot be interpreted or used to 
circumvent or defeat section 29 which would entitle Advocates alone to practise the 
profession of law. Section 45 of the Act makes practising by persons not entitled 
under the Act penal. The power under section 32 1s vested ın Courts and tribunals 
for special circumstances to be exercised judicially. This provision must be read ın 
the ight of similar provisions ın earlier statutes, for mstance, section 4 (1) (7) Gri- 
minal Procedure Code whereunder the Court may, ın any given case, permit any 
person appointed to act m any proceeding ın the Court But as poimted out by 
Venkataraman, J,ın DAS Swamıv Kubendran!, previous permission of the Court 
15 a requirement. That apart, section 32 uses the term “appear ° while sections 
29 and 32 use the expression ‘practise’ The word ‘practise’ includes both 
acting and pleading, that ıs, takes ın all the normal activities of a legal practitioner. 
Though the decisions prior to the Advocates Act have held mght ‘to appear’ and. 
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“the right to plead’ in Courts as distinct functions—see Clause 10 of the Letters Patent 
“to appear, plead or act’ ın the context one may construe the word. ‘appear’ . 
in section 32 of the Advocates Act to mean appear, to plead or address the Court. 
Parhament evidently mtended that the expression ‘appear’ under section 32 
should bear a more comprehensive meaning. We can envisage occasions where a 
wider sense would be necessary. It 1s unnecessary for us to examıne this question, 
as what 1s claimed here 1s not permission to appear as a special case, but a right to 
address Court on the strength of the power-of-attorney. In effect D A.S. Swami 
claims the right to act and plead. As a recognised agent, he can have appearance 
and he can act: now he wants also to plead the cause before the Court, that ıs 
factually to practice the profession of law. In Aswn Kumar Ghosh v. Arabind Boss}, 
the Supreme Court approved the meaning given to the word ‘ practise’ by 
Kumaraswamı Sastri, J, ın the Full Bench case In re Powers-of-Advocates?, where 
the learned Judge said: 


“ the word ‘practise? means ‘appear’, act, and plead, unless there is 
anything in the subject or context to limit its meanmg.” 


We cannot overlook that both in the power-of-attorney and ın the affidavit ın support 
of the writ petition, D A.S. Swamı, 1s described as a lawyer which ın popular sense 
means one who practises the profession of law. The Full Bench ın Krishnammal v. 
Balasubramamam®, pomted out that even one isolated instance of the exercise of the 
related function could constitute practismg The learned Judges referred to the 
law in England where even one isolated act has been held to constitute ‘ acting as a 
Solicitor’ rendering the person guilty of such conduct, hable to be dealt with under 
section 26 of the Solicitors Act of 1860 for contempt of Court We see no warrant 
whatsoever to place a recognised agent holding a general power-of-attorney to 
take proceedings in Courts, ın the same postion, zs an Advocate to whom a vakalat 
has been given To do so, would be to defeat the provisions of the Advocates Act 
and the Legal Practitioners Act and the salutory privileges, rules and restrictions 
that govern those who would practise the honourable profession of law. It cannot 
be contended that reasonable restrictions should not be placed on those who practise 
the profession of law Nor can it be said that the restrictions which have been 
placed and the rules and regulations which now govern the practice of the profes- 
sion of law are not reasonable It 1s not im the interest of sutors and not conducive 
to the efficient administration of justice to permit pleading for them in Courts as 
of right by persons who are not governed by any professional ethics or code ot 
conduct and who are not subject to any disciplinary jurisdiction ın the matter of 
the conduct of a suitor’s case, We are not for giving the wnprimature of the Court 
and commut suitors to self-styled lawyers who are not amenable to any professional 
discipline to expouse and plead their causes in Courts The Constitution does not 
compel us to do that The power-of-attorney holder here does not seek before us 
permission to represent the suitor as a special case without reference to the power 
that has been given to hım We may at once state that, having regard to his 
antecedents, we may not grant ıt even 1f requested He would not avail himself of 
the services of any Advocate which he could do as the recognised agent of the party. 
He does not want time for the appellant herself to appear and plead her cause. 
İn the cırcumstances we cannot but dismiss the writ appeal The writ appeal is 
dismissed When we were about to read the judgment Srı R Srınıvasa Ayyangar 
represented that he was authorised duly by vakalat by the power-of-ettorney egent 
to argue the case for admission It ıs also represented that the writ petition has 
not been gone into on the merits. In the circumstances, the writ petitioner 
D. Sornam may invoke the jurisdiction of this Court agam and present a fresh writ 
petition as there has been no disposal of the case on the merits. 


RM — Appeal dismissed. 
e a En E kiş Rİ RR ai m lem a İN 
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IN THE HIGH COURT OF JUDIĞATURE AT MADRAS. 
PRESENT .—Mr. Justice K. VEERASWAMI AND MR Justice M. NATESAN, 


T. M. Kannappa Mudalıar and others .. Petitroners* 
v 


The State of Madras represented by the Secretary to Govern- 
ment, Food and Agriculture Department, Fort St. George, 
Madras-g and another Respondents. 


Madras Agricultural Produce Markets Act (XXIII of 1959), sections 5, 6, 8, 18, 19 and 
38 (2)—Sechon 5 uf requires separate market committee for each notified agricultural 
produce ın the same notified area—Market committee deemed to be continued by section 38 
(2)—If can be attacked as not effective or not properly constituted for the purposes of the 
present Act—Consiriutional validity of the Act—If invalid as violating Article 301 or 
304. (b) of the Constitution of Inda—Valdıty of Explznz tion 1 to section 19 (1). 


It 1s true that an area for the purposes of the Madras Agricultural Preduce 
Markets Act, 1959, 1s declared as a notified area with reference te a specified 
agricultural produce and that the Government shall establish a market commit- 
tee for every notified area. But ıt does not follow that for every notified agricul- 
tural produce there must be a separate market committee to regulate its purchase 
or sale in the notified area. If there are several notified agricultural produce for 
each of which the notified area ıs the same, which 1s permissible under sections 3 
and 4, 1t cannot be seen why the same market commuttee for the same notified 
area cannot function and have control in respect of every one of such notified 
agricultural produce. It cannot therefore be contended that under section 5 


there must be a market committee separately established for each agricultural 
produce 


It cannot be said that because the market committee continued by the deeming 
provision of section 38 (2) 1s not representative unlike a market committee con- 
stituted under section 8 of the Act, the old market committee deemed to conti- 
nue cannot be either legal or effective for the purposes of the 1959 Act. Sub- 
section (2) of section 38 not only says that the market committee established 
under the repealed Act (the Madras Commercial Crops Act, 1933) would be 
deemed. to be established as a market committee under the repealmg Act (the 
1959 Act), but also provides that all members of the old market committee shall 
be deemed to be members appomted under the repealing Act, so that the sub- 
section clearly indicates that section 8 will have no application to such a case 
governed by the sub-section. There is, therefore, nothing to mvahdate the 
deeming provision and it cannot be argued that the market committee conti- 
nued by section 38 (2) 1s not effective or not properly constituted for the purposes 
of the 1959 Act. 

The Madras Agricultural Produce Markets Act, 1959 is regulatory in sub- 
stance and character and does not violate Article 301 of the Constitution There 


is therefore no need to resort to Article 304 (b) of the Constitution to save the 
Act. 


It is well established that regulatory provisions which do not directly or imme- 
diately impede or burden the free movement of trade, commerce and intercourse, 
but provide or intend to provide facilities for trade, commerce and ıntercourse 
are not restrictions within the meanıng of Part XIII of the Constitution and are 
compatible with the freedom of trade declared by Article gor of the Constisution. 


The distinction between a restriction and a regulation 1s fine but real, though 
the dividing Ime 1s not capable in the nature of things, of a compichensive and 
a satisfactory definition The test, broadly speaking, is whether the impugned 
provisions lay a direct and immediate burden on the movement of trade, com- 
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merce and intercourse or are intrinsically beneficial to and provide, in the ulti- 
mate analysis, facilities for better conduct of trade, commerce and inte1course. 


Ifan Act is not tended as a tax measure to raise money for running the Govern- 
ment, nor is it intended to restrict the movement of free trade, commerce and 
intercourse, or m any other way place burdens or limitations on trade or free 
flow of trade, commerce and intercourse, but the Act 1s essentially designed to 
protect certain transactions in certain specified commedities ın order to benefit 
their producers and m doing so, regulates purchase and sale of such goods by 
providing for a licensmg system, market and other facilities ın specified areas ın 
order that the evils of trade through middlemen may be elımınated for the benefit 
of the community, such an Act will clearly be regulatory in character and in no 
way inconsistent with the freedom declared by Article 301 of the Constitution. 


It ıs true that prema facie the provision ın the Madras Act(X XIII of 1959)requir- 
ıng licence appears to be prohibitory ın form. But the intention and effect of 
this provision is not to place restraint on trade directly or ımmediately. The 
prohibition is not against any person at all purchasıng or selling or carrying on 
business in the notified agricultural produce in the notified area; the require- 
ment is only, to put ıt ın a positive form, that the purchase or sale, storage weigh- 
ment, pressing or processing of any notified agricultural produce should be at 
the place provided therefor and ın accordance with the conditions of a licence. 


There may be a variety of licensing systems suum of whinh may dirently be 
designed to impede, burden or restrain movement of trade But Madras Act 
(XXIII of 1959) does not fall within that category. 


It cannot be said that because of the provisicns ın sub-section (3) of section 6, 
the licensing system provided by section 6 (1) ıs invalid as placing a restraint 
on freedom of trade. Nor can it be found that the levy of cess by the market com- 
mittee under section 181s intended or act as a direct or immediate restraint on 
trade in the notified agricultural produce. The fee is levied fcr the purpose of 
meeting the expenses in operating the regulatory provisions of the Act. 


Nor has the contention any force that Explanation 1 to section 19 (1) 1s uns 
constitutional. 


Petitions under Article 226 of the Ccnstitution of India, praying that in the 
circumstances stated therein and in the affidavits filed therewith, the High Court 
will be pleased. to issue writs of certzorar: calling for the records cf the State Gcvern- 
ment and the Market Committee in notification, dated gth March, 1964 in G.O. 
Ms. No. 776, Food and Agriculture, declarmg North Arcot District as a notified area 
for the purpose of Madras Agricultural Produce Markets Act, 1959 ın respect of 
paddy and the notice of thesecond respondent (in Writ Petitions Nos. 711, 751 to 755 
and gog of 1964) and the notice S. No. 34132, dated 25th May, 1964 (m Writ 
Petiticn No. 1100 of 1964) respectively calling upon the petitioner to take cut a 
licence under the Act XXIII of 1959 after payınga tax of Rs. 25 and quash the 
same. 


V. Vedantachan, T. S Viswanatha Rao and K. Narayanaswam: Mudahar, for 
Petitioners. 


Advocate-General (S. Mohan Kumaramangalam), Assistant Government Pleader 
(S. Mohan) and R D. Indrasenan, for Respondents 


The Order of the Court was delivered by 


Veeraswami, 7.—These petitions have been heard together as they raise common. 
points oflaw. The petitioner ın each case 1s a dealer in purchase and sale of paddy 
in North Arcot Distiict. By G.O.Ms No. 766, Food and Agriculture, dated gth 
March, 1964, which was duly notified in the Fort St. George Gazette, the State 
Government declared that the North Arcot Distmct would be a notified 
area for the purposes of the Madras Agricultural Produce Markets Act (XXIII 
of 1959). There is no question that ın making this notification the procedure 
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prescribed therefor by the Act was duly followed. By section 38 (1), the Madras 
Commercial Crops Markets Act, 1933 was 1epealed but by sub-section (2), the 
market commuttee established for the notrficd area under the repealed Act and 
holding office immediately before the date of the commencement of the Act 1s 
deemed. to be a market committee established under the new Act for that area and 
all its members are deemed to be members appointed by the Government or elected 
under the new provisions. The sub-section further provided that any market 
established under the repealed Act should be deemed to be a market under the 
later Act. The market committee, which was functioning under the deeming 
provisions notified that paddy merchants on and from 1st Aprıl, 1964 should pur- 
chase their requirements of paddy only from regulated markets and announced the 
licence fee payable by wholesale dealers and retail dealers in paddy and the rate of 
cess that would be charged. 


The petitioners contended that the Madras Agriculural Produce Markets 
Act, 1959, 1s invalid as no previous sanction had been obtaimed as required by the 
Proviso to Article 304 of the Constitution. They make a further point that, ın any 
case, the market committee deemed to continue for the notified area has not been 
duly constituted ın accordance with the provisions of the Act We shall first deal 
with the second contention. 


The history of marketing legislation in thit Stata news) wil euda ub örcupl lu 
alada TIL thd quesliuu was the subject-matter of several reports of committees 
appomted by the Government for the purposes, and the earhest legislation on this 
matter ın the State of Madras was the Madras Commercial Crops Markets Act, 
1933 Substantially all its provisions have been re-enacted with a few changes of 
which the main 1s that the Act, unlike before deals not with commercial crops as 
such but agricultural produce which by notification can be extended to cover any 
agricultural produce for the purpose of the Act. The Madras Agricultural Pro- 
duce Markets Act (hereinafter called the Act) recerved the assent of the Governor 
on 24th December, 1959 was published in the Fort Si George Gazetle, on 13th 
January, 1960 and came into force on 22nd October, 1962 The Act 1s intended 
to provide for better regulation of buying and selling of agricultural produce and 
establishment and proper admumstration of markets for agricultural prcduce in 
the State of Madras. It has a definition section and among others the term agrıcul- 
tural produce is defined as including anything produced ın the course of agriculture 
and any other produce, whether processed or unprocessed, declared by the Govern- 
ment, by notification, to be an agricultural produce for the purpose of this Act; 
market means any market established under sub-section (3) of section 5 and the 
market committee is one which 1s established under sub- section (1) or sub-section (2) 
of section 5 The phrase notified cgricultural produce means any agricultural pro- 
duce specified in the notıficatıon under section 4. notified area 15 any area notified 
under section 4 as altered by any notification under section 7 and uotified market 
area signifies any area notified under sub-section (4) of section 5 as altered by any 
notification under section 7. The intention of the Government to exercise control 
over the purchase and sale of any specified agricultural produce has to be declared 
by a notification which shall also call for objections or suggestions to be received 
within a stated period. After the expiry of the period and after consideiing such 
objections and suggestions as may be received, the Government by notification 
may declare the area specified therein or any portion thereof to be a notified area 
for the purposes of the Act in respect of any agricultural produce specified ın the 
notification Once a notified area comes ınto existence ın that manner and in 
accordance with sections 3 and 4, the Government is required under section 5 to 
establish a market committee for every notified area It is the duty of the market 
committee to enforce the provisions of the Act as well as the rules and by-laws made 
thereunder ın such notified area. Special provisions have been made ın respect of 
co-operative marketing society which we need not notice for the present purpose. 
Section 5 further requires any market commuttee to establish in the notified area 
such number of markets providing for such facilities as the Government may direct 
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from time to time for the purchase and sale of the notified agricultural produce. 
After the establishment of a market by a market committee, the Government may 
by notification declare the area of the market and such area around the market 
as may by specified in the notification to be a notified market area for the purposes 
of the Act in respect of any notified agricultural produce Section 6 provides for 
control of trading ın agricultural produce in a notified area. Within a notified area, 
no person shall set up, establish or use or continue or allow to be contmued any 
place for the purchase or sale, storage, weıghment, pressing or processing of any 
notified agricultural produce, except under and in accordance with the conditions 
ofa licence granted to him by the market committee Power 1s given to the market 
committee to exempt from this restriction any person who carries on business for 
the purchase or sale of any notified agricultural produce in any quantity not exceed- 
ing that prescribed There 1s also a similar power in the market committee to 
exempt any producer cf an agricultural produce or a co-operative marketing 
society selling notified agricultural produce which has been produced by it from that 
restriction, Purchasers of agricultural produce ın the notified area of notified 
agricultural produce for therr own domestic consumption below a prescribed quan- 
tity aie not affected by this restriction. Section 6 also contains provisions which 
Specify the circumstances ın which a licence may be refused to a person as well as 
provisions enabling the market committee ın certain circumstances to cancel or 
suspend the licence after giving the licence-holder a reasonable opportunity of 
showing cause against such action Power ıs given to the Government under 
section 7 to alter notified area or notified market area from tıme to time by notifi- 
cation Section 8 deals with constitution of market committees by election. Every 
market committee shall consist of members not exceeding eighteen of whom nine 
shall be elected by and from among the producers of the notified agricultural 
produce ın the notified area, four by and from among the persons hcenced under 
sub-section (1) of section 6 ın the notified area ın respect of the notified agriculsural 
produce and one member ıs to be appomted by the Government who shall be a 
a producer residing in the notified area and on the recommendation of the Registrar. 
This member ıs intended to represent the co-operatives. In addition the Govern- 
ment may nominate to the committee not exceeding three members The elective 
principle will be inapplicable to establishment of a first market commuttee for any 
notified area The Government ın such a case may appoint all the members to 
function for a period of one year. The elected membeis under section 11 will hold 
office for a term of five years. We have already referred to section 38 under which 
the market committee established under the old Act shall be deemed to continue 
as a market committee established under the new Act The other provisions which 
immediately follow that relating to the constitution of market commuttees deal with 
officers, meetings, sub-committees, special committee and some of their powers. 
Section 18 relates to levy of cess by market committee and says that notwıthstandıng 
anything contained ın the Madras General Sales Tax Act, 1959, the market com- 
mittee shall levy a cess by way of sales tax on any notified agricultural produce 
bought or sold in the notified area at a rate not exceeding fifty naye paise for every 
hundred rupees of the aggregate amount for which the notified agricultural produce 
ıs bought or sold whether for cash or for deferred payment or other valuable consı- 
deratıon Sub-section (1) of section 18 has two explanations, the first of which 
says that for the purposes of this sub-section, all notified agricultural produce taken 
out or proposed to be taken out of a notified market area shall unless the contrary 
is proved, be presumed to be bought or sold withm such area Sub-section (2) 
says that the cess under sub-section (1) has to be paid by the purchaser of the notified 
agricultural produce concerned and it 1s only where such purchaser cannot be 
identified the seller shall be liable to pay the cess. Unde: section 20 a separate 
fund called the market committee fund ıs to be constituted to which all moneys received 
by a market committee shall be paid into and from which all expenditure incurred 
by the market committee under or for the purposes of the Act shall be defrayed. 
The purposes for which the fund may be expended aie set out m section 21 which 
ancludes acquisition of site or sites, for the market, maintenance and improvement 
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of the market, construction and repair of the buildmgs which are necessary for the 
pul poses of such market and for the health, conveniences and safety of the persons 
using ıt, provision and maintenance of standard weights and measures, pay, pen- 
sion, leave allowances, gratuities, compassionate allowances, etc of the cfiicers 
and servants employed by the market commuttee, payment of interest on loans, 
collection and dissemination of mformation regarding all matters relating to statis- 
tics and marketing ın respect of the notified agricultural produce, schemes for exten- 
sions or cultural improvement of the notified agricultural produce within the noti- 
fied area including the giant of financial aid to schemes for such extension or improve- 
ment within such area, schemes for grading of agricultural produce and also expen- 
ses of and incidental to elections. The rest of the provisions in the Act provide for 
borrowing power of the market commuttee and the powers of the Government to 
supersede such committee ın any notified area Under section 25 any person who 
fraudulently evades payment of any fee, cess or other amount due from him under 
the Act or the rules or by-laws made under the Act or wilfully acts ın contravention 
of any of the provisions of the Act commits an offence punishable with fine The 
Act also provides for composition of offence Section 29 vests in the Government 
rules making powers ın general and specifies certain matters ın respect of which the 
Government may make rules. A market committee under secticn 30 1s empowered 
to make by-laws for its notified area for the relgulation of the business and the condi- 
tions of trading ın that area. Any by-law so made may provide that any contra- 
vention thereof shall be punıshable with fine which may extend to fifty rupees. 
Elaborate rules called the Madras Agricultural Produce Market Rules, 1962, have 
been, framed 


The argument for the petitioners is that having regard to the language of section 
5 (1) ın the context of sections 3 and 4 and the definitions of agricultural produce, 
market committee, notified agrcultwal produce, notified, area, notified market area, what 
` is contemplated by the Act is establishment of a market committee for every 
notified area, that 1s to say, as a notified area for the purposes of the Act declared 
under section 4 ın respect of any agricultural produce specified ın the notification 
under that section There must be a separate market committee for each notified 
agricultural produce with reference to which a notified area ıssetup Ifa notified 
area for the purpose of the Act 1s in 1espect of a notified agricultural produce speci- 
fied in the notification, 1t follows, according to the argument, that when section 5 
(1) speaks of establishment of a market committee for every notified area ıt means 
establishment of a market committee for every notified area m respect of agriculsural 
produce specified in the relative notification The market committee which existed 
prior to the new Act and which is deemed to continue under section 38 for the pur- 
pose of the Act having been established for commercial crops which did not include 
paddy ın the North Arcot District has no power or jurisdiction to regulate purchase 
and sale of paddy Though the North Arcot District has been notified as a notified. 
area for the purpose of the Act ın respect of paddy, no market committee has been. 
established under the provisions of the Act ın respect of the notified agricul‘ural 
produce, namely, paddy. This argument would appear to have been addressed to 
Kailas m J., before whom these petitions were posted ın the first stance but in a 
slightly different form The learned Judge stated that the legality of the market 
committee constituted under the Madras Act (XX of 1933) to function as such under 
the Madras Agricultural Produce Markets Act was questioned by the petitioners, 
while for the Government it was contended that the old committee had been validly 
continued under section 38 (2) of the Act and that ıt could effectively function and 
‘discharge the duties imposed by the existing Act, and expressed the view: 


“ In my opinion section 38 (2) cannot be read to enable the market committee 
under the repealed Act to continue as the market committee under section 8 
of Act (XXIII of 1959). A specific provision is made under Act (XXIII of 1959) 
for establishment of a market committee and for representation in it The 
requirements of section, namely, giving representation to the producers and licen- 
sed persons in the notified area, cannot be fulfilled by contmuing the market com- 


ON ne 


T] KANNAPPA MUDALIAR V STATE OF MADRAS (Veeraswami, J.). 217 


mittee under Act XX of 1933. This question was raised before Srinivasan, J , 
in (M.S Mahendra Kumar Ishwarlal & Co. v. The State of Madras and another*), 
The learned Judge was of the view that the old market committee continued 
by the saving provision of Act (XXIII of 1959) to exercise the functions of that 
market committee under Act (XXIII of 1959) With respect I am unable to 
concur with the learned Judge.” 


In that view he directed the petitions to be posted before a division Bench for dis- 
posal. Before Srmivasan, J, the contention was that if the committee which had 
been constituted under the Madras Commercial Crops Maikets Act in respect of 
groundnut was to contınue to be the market committee under the 1959 Act, there 
could possibly be no representation of the notified agricultural prcduce, jaggery, 
upon such committee, that it should therefore, follow that ıf the market committee 
was to be representative as contemplated by section 8 of the 1959 Act, the groundnut 
market committee, as ıt might be described, could not provide for such representa- 
tion, and that, therefore, there should be a separate market commuttee for each 
notified agricultural produce On this argument, the learned Judges’ view was : 


“İt seems to me that having regard to the functions with which the market 
committee ıs charged, this argument lacks substance. It ıs true that a market 
committee 1s established for every notified area A notified area is no doubt 
linked with a particular agricul ural produce It does not immediately follow 
that the same market committee cannot function for the pmposes of the Act in 
respect of different notified products. In commen practice, an area where a 
particular aigicultural produce is produced ıs notified and within the same noti- 
fied area there may be more than one agrıcultı ral produce the marketing of which 
requires to be regulated ; m such a case, even though there may be more then 
one agricultural produce grown or produced in that area, the same market 
commuttee can exist and function ın respect of the notified area. In so far as the 
representation on the market committee is concerned, the secticn itself ccntem- 
plates that if more than one agricul ural produce 1s to be contrclled by the legs- 
lation in the notified area, then the producers and licensees of the notified agri- 
cultural produce shall be represented on the ccmmittee It may be that the old 
market commuttee which shall continue by the saving provisions of the Act may 
have to be re-constituted in the hght of the requirements of the new enactment 5 
that 1s a matter of detail which does not affect the validity of the constitution of 
the market committee ” 


With respect of we are of opinion that the view taken by Srinivasan, J , as to the 
effect of section 38 (2) even in the context of section 8 1s the correct one. 


It is true that an area for the purposes of the Act is declared as a notified area 
with reference to a specified agricultural produce and that the Government shall 
establish a market committee for every notified area. But it does not follow that 
for every notified agrıcul'ural produce there must be a separate market committee 
to regulate its purchase or sale in the notified area An area may be notified in res- 
pect of particular agricultural produce and the same area may again be notified 
in respect of several other agricultural produce. If there are several notified agri- 
cultural produce for each of which the notified area is the same, which is permissible 
under sections 3 and 4, we do not see why the same market committee for the same 
notified area cannot function and have control in respect of every one of such noti- 
fied agricultural produce. The question 1s one of power to declare a notified area 
and establish market committee in every such notified area and this power can well 
be exercised ın such a manner that either there may be a separate notification declar- 
ing a notified area in respect of each agricultural produce and establishment of a 
market commuttee for such notified area or a comprehensive notification declaring 
a notified area ın respect of more than one agricultural produce and establishing a 
market commuttee for such area with jurisdiction to regulate all the notified agricul- 
tural produce in that area. We are, therefore, wholly unable to accept the argue 
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ment that under section 5 there must be a market committee separately established 
for each agricultural produce 


Nor do we think that because the market commuttee continued by the deeming 
provison. of section 38 (2) of the Act 1s not representative unlike a market committee 
constituted under section 8 of the Act, the old market committee deemed to con- 
tinue cannot be either legal or effective for the purposes of the present Act Section 
38 contains both a repealing and saving provision While repealing an Act ıt is 
within the power of the Legislature to say what shall continue notwithstanding 
the repeal Sub-section (2) of section 38 not only says that the market committee 
established under the repealed Act would be deemed to be established as market 
committee under the repealing Act for the said notified area but also provides 
that all members of the old market committee shall be deemed to be members 
appomted under the repealing Act The sub-section also says that any market 
established under the old Act shall be deemed to be the market established under 
the new Act The object of this provision 1s obvious, namely, where there 1s 
already a market committee functioning immediately before the commencement of 
the Act, there ıs no need to put it out of action at the commencement of the Act and 
have a market committee established under section 8 Where there was no market 
committee in existence under the old Act for any area which ıs a notified one under 
the present Act, power 1s given to the Government ın section 8 itself to constitute the 
first market committee by appointment of 1ts members for specific period, but where 
a market committee was functioning under the old Act, the intention 1s to deem it 
as established under the new Act for the relative notified area and thus avoid hiatus 
in administration, if the elective principle 1s to be resorted to, even at the commence- 
ment of the new Act It may further be observed that the principle of election 
in section 8 1s subject to further lumtation, namely, that the Government, 1f ıt con- 
siders ıt desirable, can extend the hfe of a market commuttee like the first market 
committee consisting entirely of members by appointment beyond the specified 
period of one year Apart from sub-section (2) of section 38 being a saving provi- 
sion ın the context of the repeal of the earlier Act, the sub-section 1s practically a 
proviso ın effect to section8 o This 1s evident from the fact that the direction of sub- 
section (2) of section 38 1s that the old market committee shall not only be taken to be 
a market committee established under the provisions of the new Act but also that 
its members are to be taken as appointed under the new Act, so that the sub-section 
clearly indicates that section 8 will have no application to such a case governed by 
the sub-section There 1s, therefore, nothing to mvalidate the deeming provision 
and we are not persuaded that the market committee as continued ın this case by 
section 38 (2) ıs not effective or not properly constituted for the purposes of the 
1959 Act 


The constitutional ground of attack on the validity of the Act is that anything 
which impedes, hmuts or circumscribes ın any way the freedom of trade, commerce 
and intercourse, be ıt in respect of place, tıme, territory, or movement 15 a restriction 
on the freedom and that although such a restriction may be reasonable and in 
public interest, ıt can be valid only if the Proviso to Article 304. has been comphed 
with The argument proceeds that the provisions of the 1959 Act which require a 
licence to set up a place within a notified area for the purchase or sale of notified 
produce and certain other specified purposes connected therewith and also 1equire 
the notified produce to be taken to the market within the notified area for purchase 
or sale, storage, weighment, pressing or processing thereof and thus restrict the move- 
ment of the notified agricultural produce withm the said area and authorise levy 
and collection of cess by way of sales tax on any notified agricultural produce bought 
or sold ın the notified market area, are restrictions on the feedom to carry on trade 
guaranteed by Article 19 (1) (g) as well as the declaration under Article 301 of the 
Constitution that trade and commerce throughout the territory of India shall be 
free and that even if a law smposmg such a restriction 1s saved by Article 19 (6) 
on the ground that the restriction 1s a reasonable restriction and in the interest 
of the general public, the law may nevertheless be mvalid for non-compliance with 
the Proviso to Article 304 On the other hand, it 1s contended for the State that 
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the Act 1s merely regulatory the object of legislation being to facilitate trade ın the 
notified agricu'tural produce within the notified area and 1s, therefore, not hit by 
Article 301 

The controversy i1aised before us has not been the subject-matter of any direct 
decision brought to our notice and is not, in our opinion, free from difficulty There 
are a few cases in which the validity of marketing legislation 015-a-v2s Articles 19 (1) 
(g) and 19 (6) was canvassed and decided but not with reference to Article 301 and 
304 Kutt Keya v State of Madras‘, in which a division Bench of this Court was 
concerned with the validity of the Madras Commercial Crops Markets Act, 1933, 
held that the Act did undoubtedly restrict the freedom of a person to trade as and 
where he willed—indeed ıt was enacted for the very purpose of controlling business 
in commercial crops but these restrictions were reasonable and ın public interest. 
In coming to that conclusion, the Court touched on the need for such a legislation, 
made a survey of the marketing legislation and poınted out that its object was to 
protect the producers of commercial crops from being exploited by middlemen and 
profiteers and to enable them to secure a fair return for their produce An argu- 
ment based on Articles 301 and 304 (4) was also considered but was disposed of on 
the view that as the Act impugned before ıt was an existing law within the meaning 
of Article 305, its validity was not affected by Article 301 While considering the 
question, however, reference was made to certain Australian decisions rendered on 
section 92 of the Australian Constitution and the view was expressed that the section 
hit only laws which prohibited or hampered inter-State trade and not those which 
merely regulated ıt The division Bench was apparently inclined to the view that 
the trade within the State protected by Article 301 and 304 (5) would be not ıntra- 
State trade pure and simple but inter-State trade ın ıts flow ın the State In passing 
we may mention that ıt has since been held authoritatively by the Supreme Court in 
Atabarı Tea Co , Lid v State of Assam?, and Automobile Transport Lid v State of Rajas- 
than®, that ın view of the expression throughout the territory of India ın Article 301, 
at provides not only for freedom of inter-State trade but also intra-State trade, 
commerce and intercourse The judgment of this Court in Kuti Keya v State of 
Madras, that the 1933 Act did not offend Article 19 (1) (g) as 1estrictions imposed 
by ıt were reasonable and ın public interest was affirmed by the Supren.e Court in 
Arunachala Nadar v State of Madras* In Mohammed Hussain v State of Bombay, 
the constitutional challenge to the validity of the Bombay Agricultural Vroduce 
Markets Act, 1933, was confined to Article 19 (1) (g) which was repelled Yy the 
Supreme Court applying Arunachala Nadar v. State of Madras* Gujarat Agricultural 
Produce Markets Act, 19€4, was held not to offend Article 19 (1) (g) ın Jan Mohamad 
v. State of Gujarat? There again no contention was based on Part XIII of the Con, 
stitution Thakur Prasad v State of Bikar”, found that the Bihar Agncultural Pro- 
duce Markets Act, 1960 had been enacted after duly obtaining the sanction of the 
President for the Bill before its troduction ın the State Legislature and did not have 
to consider whether the legislation fell with ın the ambit of Part XIII. Likewise 
the question was not debated ın Bhekam Chand v The State®, as ıt turned out that for 
the Rajasthan Agricultural Produce Markets Act, 1961, the assent of the President 
was obtained under Article 255 of the Constitution 

The question we are, therefore, called upon to decide 1s whether the 1959 Act 
ıs hit by Article 304 (b) and 1s invalid for failure to obtain the sanction of the Presi- 
dent under the Proviso to that Article The answer to the question will depend on 
whether the Act imposed restrictions on the freedom of trade, commerce and mter- 
course with or within the State of Madras Learned Counsel for one of the petitioners 
argues that Kutt. Keya v State of Madras1, having for the purpose of Article 19 (1) 
(g) and (6) held that the Madras Commercial Crops Markets Act, 1933, ımposed 
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restrictions on freedom of trade but they were reasonable restrictions and in public 
interest and the 1959 Act which repealed it, being in par: mater:a with ıt, the position 
is no different for the purpose of Article 304 and that being the case, the 1959 Act 
should fail because, ın fact, the requisite sanction of the President was not obained 
for the introduction of its Bill. He says that the restrictions on the freedom of trade 
in Part XIII should be understood as having the same meaning and content for 
the purpose of both Articles 19 (1) (g) and 301, as they overlap and practically 
cover the same field of liberty. 


The real question, in our opinion, 1s as to the scope and ambit of the freedom 
declared by Article 301 and whether any restriction, whatever its nature and inci- 
dence, is forbidden by that Article except to the extent saved or excepted by the 
succeeding Articles in Part XIII We do not think that a mere comparative exa- 
mination of Articles 301 and 19 (1) (g) will serve the purpose of solving the problem 
we have to answer. Article 310 says that trade, commerce and intercourse through- 
out the territory of India shall be free. But this declaration will operate subject 
to the other provisions of Part XII, namely, Articles 302 to 305 and 307. ‘The 
freedom under Article 301 being a fetter on the legislative powers of both the Parlia- 
ment and the State Legislature, the rest of the Articles in Part XITI lift the fetter to 
the extent specified and ın stated circumstances, subject however, to certain condi- 
tions and exceptions. If and to the extent public interest requires, Parlızment may 
impose restrictions on the freedom; and likewise the State Legislatue too may impose 
restrictions on the freedom of trade, commeıce or intercourse with or within the 
State, provided the restrictions are reasonable and such as are required in public 
interest and further the Bill relating to the matter 1s introduced with the previous 
sanction of the President. But this power of the Parlizment to impose restrictions. 


> will not avail to make a law which prefers or zuthorises preference of one State to 


another or which discriminates or authorises disciimination between one State and 
another. This restriction also applies to the State Legislature. But such preference 
or discrimination will be unobjectionable in parlz mentary legislation if it 1s neces- 
sary and is so declared to be for the purpose of dealing with a situation arising frem 
scarcity of goods in any part of the territory of India. The State Legislature is also 
forbidden fiom mmposing any discı iminatory tex on goods imported from other States. 
The law existing and in operation before the commencement of the Constitution 
(Fourth Amendment) Act, 1955, subject to certain qualifications are, however, 
saved from the scope of Articles 301 and 303 That ın broad outline ıs the subject 
of Part XIII It is well known that the Articles in that Pzıt have been phrased in 
the light of the experience gained of the cognate provisions ın some of the federal 
Gonstitutions of the world, especially the commerce clause ın the Constitution of the 
United States, section 92 of the Australian Constitution, section 121 of the British 
North America Act and ın the background of the problems relating to trade, ccm- 
merce and intercourse in the then British India, Piircely States and post-indepen- 
dent merger period that confronted the framers of the Constitution. In freming 
Part XIII they kept in view the economic unity of India as a whole and at the same 
time the inter-State needs, exigencies and necessities in the context of a developing 
economy and in their inter-relation with the unity of India in the field of trace, 
commerce and intercourse In addition to these consicerations, in interpreting the 
scope of the freedom, the related restrictions or exceptions would have to be borne 
in mind, that freedom ın organised society governed and regulated by law and order 
is not absolute freedom which will mean anarchy and confusion, but a relative 
concept which, by very nature of things, implies mutual aligrment and adjustment 
of conflicting, unequal or even parallel interests, rights and liabilities in order to 
facilitate, promote and subserve the good of the individual as well as of the com- 
munity. 

It has accordingly been held by a majority judgment of the Supreme Court in 
Atiaban Tea Go., Lid. v State of Assam, that while Article 301 imposed a constitu- 
tional limitation on the legislative power of Parlament and the Legislatures ofthe 
States and applied not only to intra-State trade, ccmmerce and intercourse, but 
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also intre-State trade, commerce and intercourse the intention of Part XIII of the 
Constitution was to safeguard the principle of the economic unity of the country and 
the content of freedom, provided for by Article 301 was lager than the freedom 
contemplated by section 297 of the Government of India Act, 1935 and whatever 
else ıt might or might not include, ıt included movement of trade which was of the 
very essence of all trade and was 1ts integral part The majority further held, and 
ıt is very important ın the present context, that restrictions, freedom from which 
was guaranteed by Article 301, would ke such restrictions as directly and ımmedie- 
tely restrict or impede the very flow of movement of trade and 


Soe aioe’ ceed in determining the lımıts of the width and amplitude of the free- 
dom guaranteed by Article 301, rational and workable test to apply would be : 


Does the impugned restriction operate directly or immediately on trade or 1ts 
movement?” 


The correctness of this view was considered by a larger Bench of the Supreme Court 
in Automobile Transport Lid. v. State of Rayasihan!. The majority held: 


“ We have, therefore, come to the conclusion that neither the widest inter- 
pretation nor the narrow inteipretations canvassed before us are acceptable. 
The ınterpretatıon which was accepted by the majority in the Atabarı Tea case?, 
is correct, but subject to this clarification Regulatory measure or mezsures 
imposing compensatory taxes for the use of trading facilitiesdo not come within 
the purview of the restrictions contemplated by Article 301 and such measures 
need not comply with the requirements of the Proviso to Article 304 (b) of the 
Constitution.” 


Reference ın the first sentence of the excerpt from the judgment of Das, J. is to 
the two other views expressed by the minority including the then learned Chief 
Justice, in Atiabart Tea Co , Lid v. State of Assam?, Das, J., referred to the fact that 
the language employed in Article 301 ran unqualified and after stating that the 
Gourt should nevertheless, bearing in mind the fact that the provision had to be 
applied ın the working of an orderly society, add certain qualifications subject to 
which alone that freedom might be exercised, a point of view to be found ın the 
dissenting opinion of Fullagar, J ,1n Mc Carter v. Brodıe3, which was accepted by 
the Privy Gouncil in Hughes and Vale Proprietary Lid v State of New South Wales*, and 
observed that if the word Free in Article 301 meant freedom to do whatever one wants 
to do then chaos might be the result. The learned Judge concluded (at page 1420)- 


“The collection of a toll or a tax for the use of a road or for the use of a Bridge 
or for the use of an aerodrome ıs no barrier or burden or deterrent to traders; K 
who, in therr absence, may have to take a longer or less convement or more ~~~ 
expensive route Such compensatory taxes are no hındrance to anybody’s freedom 
so long as they remain reasonable; but they could of course, be converted into a 
hindrance to the freedom oftrade Ifthe authorities concerned really wanted to 
hamper anybody’s trade they could easily raise the amount of tax or toll to an 
amount which would be prohibitive or deterrent or create other 1mpediments 
which instead of facilitating trade and commerce would hamper them It is 
here that the contrast, between ‘freedom’ (Article 301) and ‘restrictions’ 
(Articles 302 and 304) clearly appears, that which in reality facilitates trade and 
commerce 1s not a restriction, and that which in reality hampers or burdens 
trade and commerce is a restriction. Its the reality or substance of the matter 
that has to be determined. It is not possible apron to draw a dividing line 
between that which would really be a charge for a facility provided and that which 
would really be a deterrent to a trade, but the distinction, ıfıt has to be drawn is 
real ard clear. For the tax to become a prohibited tex it has to be a direct tax 
the effect of which is to hinder the movement part of trade So long as a tax 
remains compensatory or regulatory ıt cannot operate as a hindrance ” 
xr (1963) 1 SCR 4g1* AIR 1962 SC 232 
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Subba Rao, J as he then was, concurring with Das, J took substantially 
the same view and observed (at page 1430): 


“The word ‘freedom’ 1s not capable of precise definition, but ıt can be stated 
what would infringe or detract from the said freedom Before a particular law 
can be said to infringe the said freedom, 1t must be ascertained whether the ımpu- 
gned provision operates as a restriction impeding the free movement of trade or 
only as a regulation facilitating the same Restrictions obstruct the freedom, 
whereas regulations promote it. Police regulations, though they may super- 
ficıally appear to restrict the freedom of movement, ın fact provide the necessary 
conditions for the free movement. Regulations such as provision for lighting, 
speed, good condition of vehicles, tumings, rule of the road and similar others, 
really facilitate the freedom of movement rather than retard ıt So too, licensing 
system with compensatory fees would not be restrictions but regulatory provisions; 
for without ıt, the necessary lines of communication such as roads, waterways 
and airways, cannot effectively be maintained and the freedom declared mayın 
practice turn out to be an empty one . .. Tt ıs for the Court ın a given 
case to decide whether a provision purporting to regulate trade 1s in fact a 
restriction on freedom.” 


The further observations as to what was meant by Restrictions in Article 302 are (at 
page 1433): 


“ But the more difficult question 1s, what does the word “ restrictions ** mean 
in Article 302? The dictionary meaning of the word “ restrict’ 1s “to confine, 
bound, limit.’? Therefore any lumitations placed upon the freedom ıs a restriction 
on that freedom. But the limitation must be real, direct and immediate, but 
not fanciful, indirect or remote. . . Of all the doctrines evolved in my view, 
the doctrine of ‘direct and immediate effect’ on the freedom would be a 
reasonable solvent to the difficult situation that might arise under our 
Gonstitution. If a law, whatever may have been its soutce, directly and 
immediately affects the free movement of trade, ıt would be restriction on the 
said freedom But a law which may have only indirect and remote repercus- 
sions on the said freedom cannot be considered to be a restriction on it.”’. 


Subba Rao, J., as he then was summed up his views ın the following words 
(at page 1436): 


“ The foregoing discussions may be summarised in the following propositions: 
(1) Article 301 declares a right of free movement of trade without any obstruc- 
tions by way of barriers, inter-State or intra-State or other impediments operating 
as sucli batilers. (2) THégaid freedom 1s not impeded, but on the other hand, 
promoted by 1egulations creating conditions for the free movement of trade, 
such as, police regulations, provision for services, maintenance of roads, provision 
for aerodromes, wharfs, etc. with or without compensation. (3) Parliament 
may by law umpose restrictions on such freedom in the public interest and the 
said law can be made by virtue of any entry with respect whereof Parliament 
has power to make a law. (4) The State also, ın exercise of its legislative power, 
may impose similar restrictions, subject to the two conditions laid down in Article 
304 (b) and subject to the Proviso mentioned therein (5) Neither Parhament 
nor the State Legislature can make a law giving preference to one State over 
another or making discrimination between one State and another, by virtue of 
any entry in the Lists, infringing the said freedom. (6) This ban 1s lifted ın the 
case of Parliament for the purpose of dealing with situations arising out of scar- 
city of goods in any part of the territory of India and also in the case of a State 
under Article 304 (b), subject to the conditions mentioned therein And (7) 
the State can impose a non-discriminatory tax on goods imported from other 
States or the Union territory to which similar goods manufactured or produced. 
in the State are subject.” 
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It ıs thus well established that regulatory provisions which do not directly or 
ımmediately impede or burden the free movement of trade, commerce and inter- 
course but provide or intend to provide facilities for trade, commerce and inter- 
course are not restrictions within the meaning of Part XIII and are compatible 
with the freedom of trade declared by Article 301 Atabar Tea Co , Lid. v. 
State of Assam’, and Automobile Transpert Ltd. v State of  Rajasthan,* 
are both cases of imposition of tax The first was concerned with the 
Assam Taxation (on Goods carried by Roads or Inland Waterways) Act, 1954, 
which was successfully attacked on the ground that ıt violated Article 301 and was 
not saved by Article 304 (5) The Actımposed a tax on specified goods transported 
byıoad or inland waterways ın the State of Assam. ‘The majority in that case held 
that the Act put a direct restriction on the fieedom of trade and, since in doing 
so, had not complied with the provisions of Article 304 (4), ıt must be declared to 
be void. In the second case the Rajasthan Motor Vehicles Taxation Act, 1951, 
was impugned as violating Article 301 But the majority did not accept the con- 
tention. on the view that the Act was merely a regulatory measure imposing com- 
pensatory texes for the use of trading facilities The scope of Article 301 was agam 
in the light of the earlier decisions referred to ın Khyerbart Tea Co v. State of Assam’, 
where the Assam Taxation (On goods carried by Roads or Inland Waterways) 
Act as amended after Atabarı Tea Co.. Lid. v. State of Assam!, was attacked on 
various grounds but without success. 


As already seen, the distinction between a restriction and a regulation is fine 
but real, though the dividing line 1s not capable ın the nature of things of a compre- 
hensive and satisfactory definition The test, broadly speaking, is whether the 
impugned provisions lay a direct and immediate burden on the movement of trade, 
commerce and intercourse or are intrinsically beneficial to and provide, in the 
ultimate analysis, facilities for better conduct of trade, commerce and intercourse. 
Observed Das, J , ın Automobile Transport Lid v State of Rajasthan? 


“It seems to us that a working test for diciding whether a tax is compensatory 
or not is to enquire whether the trades people are having the use of certain faci- 
lities for the better conduct of their business and paying not patently much more 
than what 1s required for providing the facilities ” 


No doubt this observation was made ın the light of the compensatory tax levied 
by the Act then ın question, but it contains, in our opinion, the principle or test 
of a regulatory legislation If an Act ıs not intended as a tax measure to raise 
money for running the Government, nor is 1t intended to restrict the movement of 
free trade, commerce and intercourse, or ın any other way place burdens or limita- 
tions on trade or free flow of trede, commerce and intercourse, but the Act 1s 
essentially designed to protect certain transactions ın certain specified commo- 
dities in order to benefit their producers and ın doing so, regulates purchase and 
sale of such goods by providing for a licensing system, market and other facilities in 
specified area in order that the evils of trade through middlemen may be eliminated 
for the benefit of the community, such an Act will be clearly regulatory in character 
and ın no way inconsistent with the freedom declared by Article 301 That being 
the case, there will be no occasion to invoke the saving provisions in Part XIII to 
sustain an enactment of that kind. 


We have already set out the salent provisions of the Act under attack before 
us. The object of this enactment is to secure the best price to the producers of 
notified agricultural produce ın notified areas This object is achieved by regula- 
ting trade ın agricultural produce in such areas by the requirement as to licence end 
providing special market and other facilities for proper and better marketing of 
notified egricultural produce, like storage, weighment, pressing or processing includ - 
ing schemes for grading of such produce. Within the notified erea, no one can set 
up, establish or use anv place for the purchase of sale, storage, weighment, pressing 
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or processing of any notified agricultural produce except under and ın accordance 
with the conditions of a licence granted to him by the market committee A market 
committee 1s established to carry out the purposes of the Act which would bring 
into existence markets within the notified area with necessery facilities, and to 
defray the expenses, the Act authorises the committee to levy a cess by way of sales 
tax on any notified produce bought or sold in the notified market area at a rate 
not exceeding a specified rate. The cess collected 1s to be kept as a specified rate 
called the market comm:tiee fund from which expenses incidental to regulation of 
buying and selling of agricultural produce, proper establishment of markets for 
such produce, establishment and maintenance charges, etc, are to be defrayed. 
It has been contended before us that the provision for licence places a restriction 
on the freedom of trade ın the notified area, and as such, unless ıt 1s saved by Article 
304 (b) and read with its Proviso, ıt is invalid as violating Article 301. We are 
unable to accept this view. It is true that prima facie the provision requiring licence 
appears to be prohibitory in form as ıt says that no place shall be used within the 
notified area for purchese or sale ofnotified agricultural produce except and ın accor- 
dance with the conditions of the licence granted to him by the market committee 

But the intention and effect ofthis provision ıs not to place restraint on trade 
directly or ımmediztely The prohibition 1s not against any person at all purchas- 
ıng or selling or carrying on business in the notified egricultural produce in the 
notified area; the requirement ıs only, to put ıt ın 2 positive form, that the purchase 
or sale, storage, werghment, pressing or processing of any notified agricultural 
produce should be at the place provided therefor and ın accordance with the condı- 
tions of a licence The space ear-marked for the purpose will be an established 
market ın the notified are.. for the particular notified agricultural produce with all 
facilities of storage, weighment, pressing or processing thereof and other marketing 
facilities designed to get the best return for the producer. No one, and least of all 
the middleman, is prevented by the licensing provision from plying his trade, but 
the aim 1s to bring the seller and the purchaser on equal basis to ensure a fair bargain 
and proper price for the produce. The various reports on the matter show that 
the producer or others carrying on transactions in a particuler produce have lacked 
facilities for storage, welghment, pressing or processing and obtaining the best 
price. It 1s not unoften that the agrıculturısts have been too much dependent upon 
certain dealers who give credit to them and purchase agricultural produce from them 
at a bargain which 1s not always to the best edvantege of the egriculturists The 
necessity to put an end to this kind of evil cannot be gainsaid. The concept of 
freedom does not mean, in an organised society governed by law and regulation, 
that any person can under its umbrage seek protection and cover to continue to 
carrying on certain undesirable trade practices and exploitation which affect the 
agricu'tu” s+ and the general ec. n my so far as it concerns the particular notified 
agricultural produce Can any one say that, ın such circumstanceshe hasfreedom 
of trade dec ared by Article 301 in his favour and he is, therefore, at liberty to p'y 
his trade as he likes however detrimental it might be to the public good? ‘The 
answer should obviously be in the negative and this 1s on the ground that the law 
may permit reasonable restraint on the freedom. As we said, the concept of freedom 
itself 1s a qualified and a relative one and can never be understood in the absolute 
sense, so long as people choose to ‘ive as an organised society. For instance, 

a citizen is guaranteed the freedom of movement, but in exercise of ıt, he cannot 
claim to collide against another citizen, for, the latter may legitimately say that 
the former’s, freedom ends where his nose begins. Further, ıt should be seen that 
producers of agricultural produce can legitimately seek proper and better market- 
ing facilitie and adequate returns One method of giving effect to that object is 
to regulate the markets for such produce by the system of licensing. The purpose 
in that case is not to put a restraint upon trade in any manner but to regulate it in 
order to ensure such facilities. There may be a variety of licensing systems some 
of which may directly be designed to impede, burden or restrain movement of trade. 

But we do not think that the 1959 Act falls wi hin thet ca egory The two Provisos 
to section 6 (1) provide that the market committee may exempt from the provisions 
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of the licensing provision any person who carries on the business of purchasing or 
selling eny notified agricultural produce in any quantity not exceeding that pres- 
eribed, and that a producer selling his rotified zgricultural produce which he has 
grown, reared or produced or a co-operative marketing society selling notified 
agriculture] produce which has been grown, reared or p'oduced by any of is mem- 
bers 1s not affected by the provision of licensing. This again shows that the object 
of the licensing system 1s to benefit such producers end the co-operative societies 
and exempt small tracers fiom the pu view of the Act. 


But it 1s said that section 6 (1) provides for an unguided discretion ın the matter 
of grant or refusal of licence and that the discretion might be used in such a manner 
as to impede or restrain trade We do not think that that ıs a proper construction 
to be placed on section 6 (1) The object of the Act is to be found ın the Preamble, 
namely, better regulation of buying and selling of agricultural produce and the 
establishment and proper administration of markets for agricultural produce. 
This and the provisions of the Act as a whole will be a guide ın the matter of granting 
licence Further where a discretionary power 1s vested ın a public authority, ıt 
is invariably meant for exercise in favour of individuals who seek licence and the 
licence can be dened only for proper reasons This question was touched upon 
from the standpoint of Article 19 (1) (g) and (6) in Kutti Keya v State of Madras}, 
and the Court observed: 


* Section 5 (4) (a) (Act XX of 1933), does confer on the Collector an unlimited 
and uncontrolled discretion to grant or refuse licences as he might choose and a 
provision which makes the exercise of a fundamental mght dependent on the 
absolute discretion of administrative authorities must be held to be unconstitu- 
tional The learned Advocate-General did not dispute the correctness of this 
position, he merely stated that as a fact there had not even been a single instance 
of refusal to grant a licence It may be conceded that the mtention of the Legis- 
lature was that all persons who apply for hcence should get them and that none 
should be refused though being a pre-Constitution enactment, the language 
is undoubtedly wide As ıt stands, the section must be held to be void in so far 
as it confers on the Collector an authority to refuse a licence at his will This 
conclusion however does not entail the consequence of the entire licensing regu- 
lation becoming void, because its only result ıs that all applıcants are entitled to 
obtain licences provided they pay the<prescribed fee and comply with the other 
conditions ” meg i 


2 : ; 

Section 5 (4) of the 1933 Act 1s tt pucmmateria with section 6 (1) of the 1959 Act 
and those observations, with equal force, willap ay töthe latter provisions That 
means, subject to the provisions of sub-section (3) US seLton 6, every person who 
applies for a licence under section 6 (1) will be enüt ia ıt. Sub-section (3) 
specifies certain cases of persons to whom licence should be Neclined or the cr- 
cumstances ın which a licence granted may be cancelled In our uo, ‘nion, it cannot 
be said that because of the provisions ın sub-section (3) of section 6, the licensing 
system provided by section 6 (1) 1s invalid as placing a restraint on freedom of trade 
Nor can we find that the levy of cess by the market committee under section 18 1s 
intended or acts as a direct or immediate restraint on trade ın the notified agricul- 
tural produce The fee is levied for the purpose of meeting the expenses in operating 
the regulatory provisions of the Act As already mentioned, the fees collected come 
into a separate fund from which all expenses are met The fee was viewed under 
the 1933 Act as a tax by the division Bench in Kut: Keya v State of Madras! This 
was apparently for the reason that the fund could be applied for the maintenance 
and improvement of the market, acquisition of sites for the market, the construction 
and repair of buildings, payment of pensions, interest on loans, the collection and 
dis .emination of information regarding all matters relating to statistics and marketing 
in respect of the notified agricultural produce and schemes for grading of agricul- 
tural produce and expenses of and incidental to elections to the market committee. 
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But ıt may be seen that all these factors for which section 18 provides that the fund 
may be applied to, are necessary and form part of the service rendered in marketing 
the notified agricultural produce. In that sense and having regard to the later 
decisions of the Supreme Court, the proper view to take may be that what ıs pro- 
vided for under section 18 ıs only a fee Kutt: Keya v State of Madras}, itself did not 
declare section 11 of 1933 Act (levy of fees by market committees) to be unconsti- 
tutional as 1t considered that ıt was not necessary to decide the question But even 
asasales tax, and we do not regard 1t as such under section 18 of the 1959 Act, we 
do not see why the Legislature 1s not competent to authorise 1ts levy for purposes 
of that Act 


Weare, therefore, of opinion that the Madras Act (XXIII of 1959) 1s regulatory 
ın substance and character and does not violate Article 301 of the Constitution. 
, There ıs, therefore, no need to resort to Article 304 (b) to save the Act. 


, One other contention for the petitioner 1s that Explanation (1) to section 19 (1) 
is unconstitutional We have already noticed that sub-section (1) provides for 
authority to the market committee to levy a cess by way of sales tax on the purchase 
or sale of any notified agricultural produce ın the notified market. Explanation (1) 
says that for the purposes of sub-section (1) all notified agricultural produce taken 
out or proposed to be taken out of a notified market area shall, unless the contrary 
is proved, be presumed to be bought or sold within such area. The contention is 
that as a result of the Explanatzon what are not sales are deemed to be sales and an 
impost 1s levied on them and the power of the Legislature being only to impose a 
tax on actual purchases or sales and not deemed sales which are not sales of goods 
in the strict sense of the law, the Explanation should be struck down. The Explanc- 
ton is only a rule of evidence. We do not think that there is any substance ın this 
contention Its effect ıs not to impose or authorise imposition of a fee in the nature 
of sales tax on deemed purchase or sale of notified agricultural produce The 
presumption 1s intended to make sub-section (1) as effective as possible and to avoid 
possibility of evasion The presumption is rebuttable, and the person concerned 
can always show that the notified agricultural produce taken out or proposed to 
be taken out of a notified market area is not the subject-matter of any purchase or 
sale within the notified area 


The petitions fail and they are dismissed, but with no costs 
VE. ——— Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT —Mnr. Justice K. VEERASWAMI AND MR. Justice T RAMAPRASADA 
Rao. 
Messrs P. M S & Co., Nagercoil .. Appellant* 

D. 

The State of Madras represented by the Commissioner of Com- 

mercial Taxes, Board of Revenue, Madras .. Respondent 


Madras General Sales Tax Act (I of 1959),—Sale and works contract.— Levy of tax on sales 
an cases of works contract—Principles of test to decide whether there 25 any sale of goods 
ın works contract. 


Whether a given transaction is a works contract or a sale of goods is a mixed 
question of law and fact and will have to be answered invariably by the terms 
of the particular contract and not from the invoices issued by the persons entitled 
to receive money under the contract. It has to be seen whether on a fair reading 


ymm e a ham e ymm Mey ini nl A alay 
1. (1954) 1 MLJ. 117. 
* TC. No. 242 of 1964(App. No II.) 7th July, 1967 


eee r 


1) P.M S. & CO, NAGERCOIL 7. STATE OF MADRAS (Ramaprasada Rao, J.). 227 


of the contract the parties agreed to sell and purchase ? finished or completed 
article or commodity or meant to treat the transaction as one for labour to be 
bestowed on the article or commodity as a base In cases of works contract 
relating to immovable property where the contract is a composite one it is to 
be found whether it can be split up and a part of 1t can be regarded as an agree- 
ment to sell specific goods mcorporated to immovable property. If the contract 
for work is one ın which the use of materials 1s necessary or ıncıdental to the execu- 
tion of the work, it 1s one for execution of work not involving sale of goods. Ina 
works contract where the contractor executes the work according to the specifi- 
cations and in consideration therefor receıves payment there is neither a con- 


tract to sell the materials used ın the construction nor does property pass therein. 
as moveables 


Appeal under section 37 of the Madras Act I of 1959 praying the High Court 
to revise the order of the Board of Revenue, Madras ın B P. No 327 of 1964 


S. Swaminathan and T. S. Srinivasan, for Appellant. 


K. Venkataswamı, for the Additional Government Pleader, for Respondent. 
The Order of the Court was delivered by 


Ramaprasada Rao, 7 —The appellants are licensed plumber and Sanitary 
Engineers The Deputy Commercial Tax Officer, Nagercoil, brought in turnover 
of Rs. 63,591-30 as exigible to tax. On appeal the Appellate Assistant Commıs- * 
stoner, deleted from the above a turnover of Rs 41,257-99 on the ground that there 
was no passing of property in the goods supplied by the appellants until the work 
involved was completed in accordance with the specification of the other party. 
The Board of Revenue, in revision disagreed with the reasoning of the Appellate 
Assistant Commissioner and brought to tax the turnover deleted by him and rested 
its conclusion on the decision in Udanı Engineering Go v State of Madras}, 


Aggrieved by the order of the Board of Revenue, the assesses have filed this 
appeal. Mr. S. Swaminathan contends that by reason of the subsequent pronounce- 
ments of the Supreme Court and in particular the decision of this Court in General 
Electric Co. of India Private Lid v Government of Madras*, the Board has not applied 
the principles whereby tax is exigible ın works contracts and that the deletion of 
the turnover by the Appellate Assistant Commussioner ıs in order. In order to 
appreciate the course of dealings of the appellants, certain sample bills made 
available before the hierarchy of tribunals below have been referred to once again 
before us. One such bill is made under the caption “Bill for providing sanitary 
arrangements.” Almost each item connotes that the amount indicated as against. 
ıt, covers both the price of the articles supplied and the charges for fitting the same. 
It appears to be a consolidated bill It cannot prima facie be equated to a sale 
note of materials, as the Board appears to have done It has been pomted out by 
the Supreme Court ın Aruan Elecirws v. Commissioner of Sales Tax, that the invoice. 
alone ought not to be the sole guide to mterpret the arrangement between the 
parties ‘The Supreme Court has said: i 


“The question whether in respect of a transaction sales tax is exigible may be 
determined only on the terms of the contract and not from the invoice issued by 
the person entitled to receve money under the contract.” 


Therefore, the Board of Revenue has committed an error in deciding 
the material issue resting its conclusion on the details quoted in the bills, without 
considermg what possibly could be the terms of arrangement between the parties, 
when the work was in progress. 


The Court in a recent judgment in Mekenzwes Lid v Board of Revenue*, summa- 
raised the legal position as follows as regards the lıabılıty or otherwise to tax trans- 
actions involving work and labour: 
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“ Whether a given transaction 1s a works contract or a sale of goods is a mixed 
question of law and fact, and will have to be answered invariably in relation to 
the terms of a particular contract. The test will be the intention of the parties 
as gathered from the entirety of the contract, whether on a tair reading of the 
contract the parties agreed to sell and purchase a finished or a completed article 
of commodity or meant to treat the transaction as one for labour to be bestowed 
on an article or commodity serving as the base It may also be useful and neces- 
sary to keep ım mind whether the transaction relates to a movable or an ım- 
movable. In the case of the latter the question will be whether the entire 
construction or product ın the nature of immovable property 1s meant to be 
sold or where a construction or works are to be carried out on immovable pro- 
perty, the property ın materials, by what ıs done on or to ımmovable property 
pass by affixture in the process of the works, In other words, if the contract 1s 
a composite one, it 1s to be found out whether ıt can be split up and a part of 
ıt can be regarded as an agreement to sell specific goods incorporated to immov- 
able property The same test may also to some extent apply to works relating to 
a movable.” 


Again the Supreme Court has reiterated the above principle, ın a slightly 
different form ın Andhra Pradesh v Gundur Tobaccos Lid 1, where ther Lordships 
say that if the contract for work 1s one in which the use of materials is necessary or 
incidental to the execution of the work, 1t 1s one for execution of work not involving 
sale of goods Again ın later case this well set ratio has been couched in different 
language by the Supreme Court in John Mowlem & Co v. Commissioner of Sales-Tax?, 
and State of Guaiat v Kalash Engineering Co (P ) Lid.2 The following passages 
therein make the position reasonably clear 


“ In a works contract, the agreement between the parties 1s that the contractor 
should construct the works according to the specifications contained ın the 
agreement and ın consideration therefor receive payment, and as provided there- 
in and ın such an agreement there ıs neither a contract to sell the materials used 
ın the construction, nor does property pass there as movables John Mowlem 
& Co v Commsstoner of Sales Tax®. If the terms of the contract indicate that 
the contractee 1s not to be the owner of the product contracted or built upon by 
the contractor and ıf the property in the fimshed product vests ın the con- 
tractee even during the process of construction, the transaction 1s clearly a works 
contract and does not involve any sale.” 


In the hght of the above, ıt ıs unnecessary to multiply references The Board 
reles on the decision in Udam Engineering Co v State of Madras* ‘There it was a 
case where there was no stipulation for labour made even though 1t was a works 
contract. This weighed with the learned Judges who decided the case The 
march of law thereafter and the defined view of the Supreme Court as above cited 
as also the principles laid down by this Court do not lend support to the conclusion 
arrived at by the Board that since the bill contains a disclosure as to the price of 
the articles supplied, they should be deemed to have been sold for such a price. 
Even the amount indicated in the bill does not represent the price of goods alone. 
Tt ıncludes charges for work and labour The Board has not considered whether 
the amount disclosed can be severed and separated, so that distinctly a reckoning 
can be made analytically as to how much of 1t constitutes the price of articles and 
how much represented the charges for work and labour It 1s no doubt true that 
if the particulars ın a given contract 1s so separable, then it could be separately 
considered and the correct law applied to the same so as to bring such a turnover 
to tax or not The Board has not considered the turnover ın question in this per- 
pective either In our opınıon,the ratzo decıdendı in Udam Engineering Co v State of 
Madras* ıs not applicable to the facts of this case As the merits of the appeal 
have to be re-assessed and examined, it is necessary that the case should be 
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remanded to the Board for fresh dısposal in the lıght of our observations as above 
and ın the peculiar circumstances and facts of this appeal Accordingly the order 
of the Board 1s set aside and the appeal remitted to the Board for a fresh consider- 
ation ın the light of the law as set out above and after full examination of the 
facts ‘There will be no order a» to costs 


R.M. — Case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR Justice K VEERASWAMI AND MR. Justice T. RAMA- 
PRASADA Rao, 





Kishinchand Chellaram and others .. Petitioners* 
a. 
The Joint Commercial Tax Officer, Chintadripet Dn , Madras-2 and 
others . Respondents. 


Madras General Sales Tax Act (I of 1959)—Schedule II, Item 4— Artıfıcıal silk’? — 
—Terylene, Decron, Nylon, etc if would come within the expression ‘ Artificial silk” 


Interpretation of Statutes—Words of common usage—Meanıng to be attributed ın stata tes. 


‘Artificial silk ° as is now commonly understood is a generic term for man-made 
fibre or filament yarn and ıt would not matter very much whether such yarn or 
textile has as its base a chemical or a natural product like cellulose Even synthe- 
tic fibres having mineral oil or petro-chemucal as their base like Terylene, 

scron, etc classified as polyster fibre, will also come within the expression 
‘arvfcial sulk.’ This 1s the sense ın which it has been understood by the several 
departz:ents of the Government of India, by experts in the field and in the several 
Statutes like the Indian Tariff Act (XXXII of 1934), Central Excise and Salt 
Act, 1944, etc. 


Words that are in popular and every day use when found in Statutes, are to 
be interpreted ın their popular sense, as understood by people conversant with 
the subject, and not in their peculiar or extreme scientific meaning. 


Petitions under Article 226 of the Constitution praymg the High Court 
to issue a writ of prohibition restraining the respondent from taking any further 
steps in pursuance of the notice No. 48316/65-66 proposing revision of the sales- 
tax assessment of petitioner ın respect of years 1961-62, etc , in respect of Terylene, 
etc. cies 


V. K. Thıruvenkatacharı for K. C. Jacob, S K. L Ratan and R Vedantam, for 
Petitioner., 


The Advocate-General, Govind Swaminathan the Special Government Pleader, 
for Central Government, for Respondents. 


The Judgment of the Court was delivered by 


Ramaprasada Rao, 7 —In this batch of writ petitions, the main question arising 
for consideration 1s whether Terylene, Terene, Decron, Nylon, Nylex, etc. would 
come within the expression “ artificial sılk ” which occurs as item 4 in the Third 
Schedule to the Madras General Sales-Tax Act, 1959 and therefore exempt from sale- 
tax, main arguments were addressed in W.P. No 2927 of 1966, and as the point 
for consideration in all the writ petitions ın this batch 1s the same, we intend consi- 
dering the'respectıve contentions of the parties as urged before us n W.P No. 2927 
of 1966. It 1s not ın dispute that notices which were similar to those issued in 
WP No 2927 of 1966, were issued to the other writ petitioners in this batchfof 
petitions, and therefore we intend passing a common order considering the con- 
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e of the respective Counsel for either side ın the main W.P No 2927 of 
1966. 


The petitioner in this case has made the assessing officer as the first respondent, 
the State of Madras as the second respondent, the Union of India as the third 
respondent, the Central Board of Revenue as the 4th respondent, and the Collector 
of Central Excise as the 5th respondent ‘The petitioner’s case 1s that in or about 
September, 1966, he was served with notices by the first respondent calling upon 
him (1) to furnish particulars of sales of turnover in Terylene cloths for the years 
1961-62 1962-63, 1963-64, 1964-65 and 1965-66. The notice recited that such 
particulars were required for purposes of revision of assessment for those years, as 
the turnover in Terylene cloths 1s taxable under the Madras Ceneral Sales-Tax 
Act, 1959, (2) The second notice is more tellimg in that ıt has included the reasons 
why the first respondent was issuing the said notice In the second notice, the 
first respondent would have ıt that Terylene and Nylon fabrics are made from synthe- 
tic fabrics produced from chemicals and not from common natural bases, and 
therefore they do not come under any of the classes of goods specified in ıtem 4 of 
-the Third Schedule to the Madras General Sales-Tax Act, 1959 which are exempt from 
tax under the Act As the normal conclusion to be deduced from the above notices 
issued by the first respondent 1s that the first respondent as the assessıng authority 
has already made up his mind to revise a closed assessment and impose a fresh impost 
on Terylene and other class of goods on the fact that they are not exempt from taxa- 
tion under the Madras General Sales-Tax Act, the petitioner has come up with 
the writ petition under Article 226 of the Constitution of India for the issue of a 
writ of prohibition interdicting the first respondent from proceeding with the action 
proposed by him by the two notices as above. The petitioner contends that the goods 
in question are artificial silk, classifiable as artificial silk, and have been deemed and 
understood to be so in the trade, by Government and even by experts, and that 
therefore, the decision unilaterally taken by the first respondent as 1f the goods are 
not covered by the expression ‘artificial silk’ is highly arbitrary. It is also con- 
tended that with reference to the various enactments like the Additional Duties 
of Excise (Goods of Special Importance) Act 1957, Act, LVIII of 1957, the Gentral 
Excise and Sale Act, 1944, the Gentral Sales Tax Act, 1956, these goods have been 
considered, understood and treated asartificial silk, and therefore the first respon- 
dent’s attempt to bring such goods into the net of taxation, in spite of the exemption 
granted by the Act, ıs legal. Reference was also made in particular to the stand 
of the Union Government which has consistently held that Terylene, Terene, Decron, 
Nylon, Nylex, ete are artificial silk fabrics for purposes of excise duty. The peti- 
tioner urged that 1t 1s imperative on the part of respondents 1 and 2 to follow a 
uniform practice on a par with the Union Government and that they are obliged 
under Article 261 of the Gonstitution of India to provide full faith and credit for 
public acts done by the Union of India ın the instant case. The petitioner’s further 
case is that the scope of serial No. 4 of the Third Schedule to the Madras Act regard- 
ing the varieties and forms of textile 1s the same as the scope of the three items in 
the Central Excise enactments and referred to by him ın his affidavit. The peti- 
tioner also states that if the State of Madras is allowed to levy sales tax on these 
goods, it would mean a levy of tax which the State had no authority to levy. To 
this the first respondent has filed a counter Hus contention is that the goods ın 
‘question are liable to tax under the provisions of the Madras General Sales-Tax 
Act He states that these goods do not come under the nomenclature of artificial 
sulk, Hus main contention is that Terylene, etc. belong to a class of synthetic man- 
made fibre which is neither cellulosic or non-cellulosic filament yarn According 
to him, they belong to a class of polyamide or polyester group whose basic material 
1s a petro-chemical and not a natural product The first respondent therefore 
contends that the goods are not artificial silk. He also states that as the question 
involves a finding of a jurisdictional fact and which has to be determined only by the 
assessing authority, the petitioner cannot invoke the jurisdiction of this Gourt under 
Article 226 of the Constitution to find the same. He states that 1t 1s primary for 
the assessing authority to decide whether a particular transaction involve sale of 
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artificial silk and thet the onus ıs upon the petitioner to establish that the goods do 
come within the expression “artificial silk.” 


The 2nd ıespondent, the State of Madres, ın its 2ffidavit supporting the first 
1espondent, states that the State Government 1s not subjecting to tax any items of 
goods which are declared to be subject to the provisions of the Additional Duties 
of Excise (Goods of Special Importance) Act, 1957. It ıs submitted thet the goods 
which are the subject matter of these writ petitions zre not artıficızi silk The 
State Government also adds that the levy of additiorz1 excise duty on these types 
of goods would rot invalidate the levy of szles tax by the Government. It1s open 
to the State Government in the event of the Union Government not agreeing on 
the interpretation to be pleced on the entry ın question to forego 2 proportionate 
levy in respect of the actual excise duty on the goods in question. 


The 5th respondent, the Union of India, completely supports the petitioner. Its case 
is that men-made fibres like Nylon , Terylene, Terere, Decron etc. are all considered 
as artificial silk and fectually and technically the ebove products are textiles com- 
ıng under the category of artificial silk It categorically says that by virtue of 
agreement between the State and the Central Government, the Central Government 
is collecting the additional excise duty on these fabrics and distributing 2 portion 
of the same out of the consolidated funds to the State and thet in respect of these 
fabrics the State czrnot levy sales tex. It 1s on such plezdings the perties have 
addressed arguments We should et the outset confess that the lezrned Advocate- 
General representing respondents 1 end 2 could only make cryptic erguments in 
answer to the detailed submissions by Mr. Thiruvenkatachariar, lezrned Counsel 
for the petitioners Mr Govind Swamincthan appearing for the Union of India 
supported the petitiorer’s case and contended that the products in question gre 
classifiable as artificiel sılk and are essessable only as such Mr. V. K. Thiru- 
venkatacharızr took us meticulously through the views held by meny authors, 
including that entertained by the trade, the Government, as 2lso experts, who would 
uniformly opine that the products under consideration are ordinarily urderstood 
to be textiles and come within the descriptione] nomenclature of ‘ artificiz] silk ° 
The primordial consideration ır such circumstances to find the meaning of the 
goods under review 1s what is the popular understanding of such words. If, 
according to this test and other standards zs applied by the industry, by Govern- 
ment authorities and by the populace the words in question cannot ke taken out 
of the expression ‘ artificial silk ’ then they have to be understood 2s such, Bearing 
in mind also the principle laid down by the Supreme Court in The Comamissoner of 
Sales Tax, Madhya Pradesh, Indore v. Jaswant Smgh Charan Singh!, that the òns- 
truction of words ın a statute 1s to be adopted to the fitness of the matter of tu”, 
statute, we shall now consider the meterial placed before us which form the source ™ 
of authority to find whether Terylene, Terere, Decron, Nylon, Nylex etc do come ` 
within the umbrage of artificial silk. 


“ Artificial silk * according to the Oxford Concise Dıctıonzıy, 31d Edn 1934, 
means silk drawn by various processes out of viscid matter In the 5th Edn. of 
the same dictionary of 1964, “ Artifircial silk’? 1s explained as ‘‘ now known as Rayon” 
and means thread or yarn made from cellulose o“ Sılk ” 1s explained 2s equivalent 
to soft, lustrous, as sılk In the Shorter Oxford Dictiorary, 3rd Edn. 1944 the 
meaning of ‘ Nylon ’ 1s given as proprietary rame; a synthetic fibre, sımılar to rayon * 
Even so ‘terylene’ has been explained as meaning trade rame of dress fabric derived 
from polyster of terrephthalic acid and ethylene glyid In Van Nostrand’s Scien- 
tific Encyclopaedia, 2rd Edn. 1947 at page 1002, ‘Nylon’ ıs described as that 
which ıs silky ın 2ppearance, relatively insensitive to moisture, and of superior 
elastic recovery better then silk In the Encyclopaedia Britanmicz, 1961 Edn 
Vol 21, under the heading “ Synthetic fibric ” we find that Rayon ıs said to be 
one such man-made fibre or filament from cellulose (wood pulp) which has some 
vegetable origin Synthetic fibres are clessıfiable under cellulosic fibres and non- 
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cellulosic fibres and Nylon 1s said to belong to the group called synthetic protein 
like fibres The name ‘ nylon ° which hes been given to this group ıs defined as a 
generic term for any long chain, synthetic, polymeric amide which has recurring 
amide groups zs an intergre] part of the main polymer chein, zed which ıs czpable 
of being formed into a filament in which the structurel elements are oriented ın the 
direction ofthe exis The other fabrics with which we are concerned zre also wholly 
synthetic It is therefore argued thet the test of a artificiality 1s fully satisfied. 
Learned Advocate-Generel however contends that the basic constituent of the 
products under consideration is ‘murere] oil’? znd rot cellulose or ron- 
cellulosic materiz] This distinction end clessification zppezrs to us to be e dis- 
tinction without a difference ın so far 2s this case 1s concerned “‘Artuficiel silk’? 
is now commonly understood zs a generic term for man-made fibre or filement 
yarn It would not very much matter, therefore whether the textile under consi- 
deration has as 1ts base a chemical 2nd naturel product The learned Advocate- 
General invited our attention to an aiticle by Sri Humayun Kabir, the then 
Minister for Petroleum and Ghımicels, Government of Indiz, under the ception 
“ Petro-Chemicals ** Petro-chemical industry according to the learned exponent 
is essentially a Second World Wer phenomeror He adds. 


“ Till the beginnirg of the Second World War, cozl was the main basis for 
chemical industries. Since then, oil ıs gredually replacirg coal, as rew materials 
obtained from oil resources are cheaper and more abundant This hes led to 
the development of a new type of industry under the general name “ Petro- 
Ghemicals’’. 


The article continues: 
“ All synthetic fibres begin with the preparation of polymer which consists of 


extremely long chain like molecules Synthetic fibres have been divided 
into several classes such 2s polyamides, polyster , and polyvinylics according to 
their chemical nature . .. . Polyster fibre ıs useful in blending 


with wool and cotton. Its Durability, its retention of crease and its blending properties 
make wt extremely useful for Textiles of various types.’ (The italicising 1s ours). 


In our opinion, this article cannot support the Revenue at all In fact, 
this supports the view that notwithstanding the base being mineral oll or petro- 
chemical, yet, synthetic fibres obtained by such adaptation are classified inier 
alia as polyster fibre, to which class Terylene belongs, even according to the 
Oxford Dictionary. Learned Advocate-General then invited our attention 
to another article under the caption “Survey of man-made fibre industry ” by 
Dr. A. N. Kapur, Executive Director, National Research Development Corporetion 
of India The following excerpts therein are useful in the instant case : 


“ Man-made fibre are classified in the three major categories—non-cellu- 
losic and mineral fibre. 


Gellulosic fibres are viscose rayon and staple, 2cetate rayon and staple and 
cupramanoium rayon. Viscose rayon is the first man-made fibre and 1n terms of 
production and consumption 1s now the world’s second fibre cotton being the 
first Nylon 1s the first organic synthetic fibre to be commercially produced. . 
Terylyne, Decron etc , are the same chemically and the chemical base 1s poly- 
terylene ”. 


Even this learned author classifies mineral fibres also 2s synthetic fibre. Except- 
ing thet mineral fibres 1s one species of genes, there can be no distinction whatso- 
ever made between synthetic fibres belonging to one class or the other, having 
different bases for their manufacture Thus, mmeral fibre ıs as much a man-made 
synthetic fibre as any other made fibre 


_ We shall now consider the problem posed with reference to the several notifica- 
tions issued by the Government ‚Officers and Tribunals who are undoubtedly 
conversant with the subject matter. 
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The Gentizl Bozıd of Revenue 1s of the opinion that Nylon 1s artificial silk 
and ny.on febrics will te zssessable toduty zs artıficızl silk fabiics—bide Board’s 
letter No 5/1/56-GXMI, dzted Ist February, 1956 printed in C B R’s bullerin for 
the perioc of Jzruzıy to Merch, 1956 zt page 39 Even so, the Board will sey that 
Terrylene or Decron febrics cre to ke clzssıfied zs 21tificial silk Vide Bozrd's letter 
No 38/1/62 QX-11, dated 24th Jenuary, 1962, piintec et pege 39 of the G B R’s 
bulletin for the period Jzrucry to March, 1962 The Textile Commissioner, 
Bombzcy, cs zn office: ofthe Ministry of Commerce, Government of Indiz, hes clearly 
stated zppzrertly or enquiry thet “ Terylene, Terere, end Decron—fibrics are 
manufactured from polyster synthetic fibres or filament yarn. Teiylere, and 
Decron are the Trede M 1ks of polyster fibic Slament yzrn, and accoicing to 
common p.tlince, crtificn 1 silk ? ırcludes Ter: ylene, Terene end Decron febrics 
end they co fell under the category of men-mede non-cellulosic fibre-filemert yarn”. 
Vide Goverr.ment of Indız, Mırıstıy of Gommerce, Office of the Textile Gommis- 
sioner letter No 1/64/ASB/G/Vol ITI, 2799, dated 20th/2lst December, 1966. 
Agam, another Government offiaizl on an enquiry by the trede, szys zs follows. 


“lam cuected to inform you thet Terrylene, Terere end Decion febiics and 
menufectured from polyester non-cellulosic filamert 71¢ art silk fabrics as per 
the Ait Silk Textiles (Procuction end Distribution) Control Order, 1962, 


Vide Government of Indiz, Mınisiry of Gommerce Textile Commussioner’s 
Letter No 1/64/ASB/G/Vo! 111/2 dated 3rd Jaruery, 1967. The Inspector 
Central Excise, Gwelo 101 Reyon, Gwelior, in his letter No. 22/67 dzted, 16th 
February, 1967, addressed to the manufecturers would sey that Terylene, Nylon, 
etc , fabrics zre zssessed under teriff item 22 of Gentiz] Excise end Salt Act, 1944 
under description Art Silk Fabrics.” 


The contention of the first respondent thet since Terylene, Terene, Decron, 
end Nylon belong to the class of synthetic man-mzde fabric which ıs neither cellu- 
losic nor ron-cellulosic, but belong to the class of polyamıdes end polysters and 
since their besic materizl ıs petro-chemical or o1l ıt should be classified not under 
artificial sulk, ıs somethirg which cannot be countenanced ın view of the classifica~ 
tion and cetegorısatıon made by expert Goverrment officials who are expected 
to consider the rature of these products from time to tıme. Even otherwise, 
industrial journals, to which we have made reference alrezdy, do hold a contrary 
view In fact, the Deputy Director acting for the Textile Commissioner, Bomkay, 
would say that these products are polyster ron-cellulosic art silk fabrics. 


Having thus considered the views of the verious zvd prominent Government 
officials, it 1s elso necessary for us to advert to the populer understanding of these 
words, patticularly in the commercial field. Several letters have been produced 
before us by the learned Counsel for the petitioner to the effect that the products 
under consideration 1s the brard neme of polyster fibre and that ıt ıs included under 
the caption of art silk fabrics As many es 12 letters have been produced fiom vari- 
ous commercie| firms of repute ın Galcutte, Bombzy, Bengalore and Madras. It is 
unnecessary forus to consider ın detzıl ezch one of these letters The mein purport 
and purpose of the production of such letter 1s to impress upor us thet popularly 
these textiles are understood zs man-mzde ror-cellulosie fities or file merts and 
that each menufecture: edopts e trede name for the goods mzenufactured by him 
It ıs conceded thet these products zre polyster fibres ; but nevertheless they are 
classified 2s 21t suk febrics and they hzve been understood for yezrs in the trede as 
such It eppears, therefore, thet notwithstanding the fect that the besis of the pro- 
ducts unde: consideration 1s ou], petroleum or mıreizl in nature, thet would not ke 
sufficient by itself to teke ıt out of the cztegory of man-mede fibres 


At this stage ıt would Le convenient to refer to the verious statutes, perticulerly 
the taxing stetute which for a considerable length of tıme have been grouping these 
goods, Terrylene, Terene, Decron, Nylon under the category of and caption of 
* Rayon’ or “ artificiel sulk.” 


30 
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In the Indian Tariff Act, 1934 (XXXII of 1934) the words ‘ait sulk yarn’, 
appears. By this was meant Rayon or such other man-made fibre ıs clear from the 
dictionary meaning of the term. Under the Centre] Excise and Salt Act, 1944 
“artificial silk” is correlated to Rayon and ıs meant to include all varieties of fabrics 
manufactured either wholly or partly from rayon or artificizl silk—zed. ttem 32 of 
Schedule I to the Central Excise and Salt Act, 1944. Section 14 of the Central 
Sales tax Act, 956 adopts the above definition for rayon or artificiel silk and declared 
it as one of the goods of special importance in inter-State trade and commerce 
Even so, the Additional Duties of Excise (Goods of Special Importance) Act, 1957, 
adopts the same mezning for artıficızl silk 2s eguatable to rayon. That rayon is 
man-mde and thus synthetic fibre ıs not in dispute. Thus the above Acts of Perlia- 
ment always treated the products ın question 12 farı materia with reyon and levied 
duties on them as artificial silk . The Revenue however presses into service the 
definition of ‘ artificial silk’ in Art Silk Textiles (Production and Distribution) 
Gontrol Order, 1962. The definition reads thus: 

“ (a) “art sulk yarn’ means yarn manufactured fiom cellulosic and non- 
cellulosic materials (a) man-made cellulosic spun fibre yarn (b) man-made non- 
cellulosic spun fibre yarn, (¢) man-made cellulosic filament yarn, and (d) man- 
made non-cullulosic filament yarn. 

(b) ‘Art silk cloth’ means any febric made wholly from ait silk yarn or 
partly from art silk yarn and partly from any other yarn provided such fabric 
contains not less than 60 per cent of art silk yarn ” 

The observations of the Supreme Court in State of Gujarat v Sakarwala Brothers}, 
that where a statute gives a definition, the common meaning hes to be ruled out 
are relied upon. In Art Silk Textiles (Production and Distribution) Control Order, 
the main aspect involved 1s one of control of production of particular varieties of art 
silk cloth. The enumeration therein 1s illustrative but not exhaustive of man-made 
fabrics and cannot be availed of to interpert the normal meaning of artificial silk 
appearing ın the Schedule to the Madras General Sales Tax Act. Even otherwise 
being a specific definition ıt cannot control the meaning of art silk used ın legisla- 
tion from 1934 onwards. 

The Revenue hesitantly urged that in these writ petitions, a jurisdictional fact, 
the finding of which is exclusively within the comptence of the Revenue, 1s being 
sought to be found by this Court which ıs ordinarily not expected to assess facts 
which are within the comptence and purview of the zssessing authority It has to 
be remembered that Courts are to foster justice and right a wrong The assessing 
authority ın this case has made up its mind and it appears from the record that 
it has already exercised its jurisdiction, having assimilated the fects attendant there- 
to and has indeed decided to re-open the assessment for the earlier yezrs and impose 
sale tax on the textiles in question, on the foot of there beng no exemption available 
to the petitioner under item 4 of the Third Schedule to the Madras General Sales 
‘Tax Act, 1959, Such a pre-determination of the alleged jurisdictione! facts infringe 
certain vested rights ın the petitioner. No doubt, e jurisdictional fact ıs one, on 
the finding of which, the jurisdiction of the concerned Tribunal, depends. But it 
is now well settled that Court’s powers to determine the correctness of such facts are 
still preserved even though the initial authority hed edverted to it, zcted upon it 
and come to one or the other decision or conclusion Itis not to be forgotten that 
that by such assessment of the jurisdictional fact, rightly or wrongly, the essessing 
authority sets the law ınto motion The latter relative motion of law has to be inter- 
dicted ın a deserving case by Courts exercising extraordinary jurisdiction under 
Article 226 of the Constitution 1f on a prima facie review of the re'ative and relevant 
facts, it ıs found that the jurisdictional fact has been erroneously found by the con- 
cerned Tribunal. In other words, if the assessing authori y is not right in having 
assumed jurisdiction, 1t is to levy sale tax on 1ts own self-serving finding that Terrylene 
Terene, Decron, etc , are not artificial sulk, then a writ of prohibition can issue in 

order to avert the application and commandment of law, resulting from such an 
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erroneous assumption of jurisdiction We are therefore unable to agree wih the 
learned Counsel, that these writ petitions zre not maintainable. 


After having thus gathered the necessary material to find out the true import, 
content and meaning of the expression “ artificial silk ’’? and from the interpretation 
given to it by the trade, experts, Governmental departments, as also statutory refer- 
ence thereto ever since 1934, 1t 1s very difficult to accept the contention of the Reve- 
nue that artificial silk cannot mean and include the products under consideration. 
No doubt, departmental ruling by themselves cannot be a guide to Courts to find 
out the true meaning of words. But the mening which the trade, Government 
officials and statutes, attribute to the words ‘artificial sılk * must be taken to be the 
ordinary and popular mearıng of the seme It cannot be dented, and it 1s equally 
aindeniable, that the above group of personnel are persons conversant with the 
subject-matter and therefoie the mearing they have given to the expression ‘ artifi- 
ia] sılk ? should be taken to be the meaning which should be attributed to it, From 
the opinion expressed ın well-knowr. journals and by experts, it is clear that though 
“‘Terrylene, Terene, Decron, Nylon etc , have petro-chemıcal zs its base, it is neverthe- 
less a polyster fabııc which 1s certainly synthetic fibre and therefore 1s classifiable 
28 artificial silk. We have iecentiy held in Kannappa Mudahar v. State of Madras? 
thet the popular understanding test prevails over others whilst appreciating the real 
purport and intent of words used ın popular parlance and engaged ina taxing 
statute. We have also observed that: 


“ Gare should be taken in interpreting the word for legal purposes, and parti- 
cularly under the subject of taxation and while vivifying that word, the popular 
understanding ofıt should be rather pressed into service rather then its 
kotenical, scientific or technological signification ” 


In the Madras General Sales Tax Act, 1959, or even ın the enactments earlier 
thereto, and not even in the Central Sales Tax Act, 1956, the import and content 
of the words Ter: elyne, Terene, Decron, etc , have been defined. In the zbsence of 
such definition, Courts are bound to have recourse to the meaning attributable to 
such a word by persons who are dezling in such goods and utilising such goods. 
In other words, the extreme, peculizr znd scientific meaning of the goods which 
might sometimes deviate from the popular meaning cannot prevail. Ordinarily 
‘Courts when called upon to interpret the meaning of such words, mainly rely upon 
their popular or ordinary meaning giver to them. As pointed out by he Supreme 
‘Gourt of India in Ramavatar Rudhaiprasad v Assistant Sales Tax Officer®, these words 
being words of every day use it will be construed in its popüla suna zyonıme “ that 
sense which people conversant with the subject-matter with which the statute 1s dealing 
would atiribute to 2°’. (The itzlicisirg is ours). 


In the instant case, we zre confronted with the expiession ‘ artificial silk °? which 
has a special connotation of its own. It satisfies the popular understanding test 
ın that it ıs understood as ordinarily mull textiles and which is 2 man-made fabric, 
may be the base either viscose or mineral ol Such overwhelmirg authority is 
available that ıt would not be safe to take out artificial silk eppearing as item 4 in 
the Third Schedule to the Mzdras Generel Seles Tax Act, 1959, totally out of the 
popular context and meaning attributec to 1t and accept the contention of the 
‘Revenue that the articles under review aie not artificial silk The Central Govern- 
ment which has been made a party to these writ petitions cztegorically avers that 
Nylon, Terrylene, Terene, Decron, Nylex etc , ere considered as artificial silk being 
man-made fibres and that this view hes been prevalent throughout India about the 
classification of these fibres and adds that even fectually and technically, the pro- 
ducts are textiles coming under the cztegory of artificial silk These goods are sub- 
ject to the additional duty of excise under the Addıtıonel Duties Excise (Goods of 
‘Special Importance) Act, 1957, and there has not been any controversy about the 
character of the goods zt any tıme. They are of the view that by virtue of the agree- 
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ment between the Stete and the Central Government, the Centre 1s collecting the 
additions] excise duty on these febrics end cistributirg 2 portion of the same out of 
the consolidated fund to the Stzte, and thet in respect ot these fabrics the State cannot 
levy sales tax It 1s a fundamerizl canon of lew thet whilst ıt 1s possible for both 
the Cente and the Stzte to interpret upon and explain ceite1n words or expressions 
used in texing statutes emongst others, 2 certain uniformity should prevsılın order 
to avert inconvenience and hzrzssment resulting to the persons affected by such an. 
interpretation or ruling Article 261 of the Gonstitution of India 1s 2 pointer to this 
effect and provides that full feith end crecit shall be given throughout the territory 
of Indie to public zcts of the Union erd of every State It cannot be disputed 
seriously that the opinions and thedecısıons teken by the Goveinment of India under 
the Incian Teriff Act end the Excise Acts aie such public fets Tt 1s also signi- 
ficant to note thet the Additional Duties of Excise (Goods of Speciel Importance) 
Act wes pessed efter a deep consicerztion of the mutual interests and benefits the 
Gentre and the State should end ought to derive by such an imposition This ıs 
seen from the Finence Gommussioner’s Report proceeding the pzssirg of the Addi- 
tionz! Duties of Excise (Goods of Specizl Importence) Act and this 1s #lso referred 
to ın the counter-afficavit filed on tehcif ofthe Central Government Such being 
the essence of the bargain between the Centre and States, when the Additional 
Excise Duty was imposed on zrtificiz] silk, ıt 1s not ordinerily open to the State, 
who did not zt any tıme choose to ımpose z levy on the products under considera- 
tion ever since the passing of the Madres General Sales Tex Act, 1959, to take up a 
view contrary to that of prectice, znd understanding and zrbıtrarıly decide to levy- 
sales tax on goods in question on the foot that they are rot crtifiaial silk The 
notices issued by the first respondert czllirg upon the petitiorer to submut his 
accounts from 1961 for purposes of revision of concluced assessment &rd also the 
notices issued to the petitiorer for the yezr 1965-66 cellirg upon him to furnish 
detzils of the turnover in the products under consıdcıztıon stzimg thet they are 
liable to assessment at different rates zre certzinly notice issued by the first respon- 
dent without jurisdiction and ın ery evert 1s 2 public ect done by him derogatory- 
to the accepted practice end ın perticular violative of Article 261 of the Gonstitu- 
tion. In our view, no dıstır.ct, independent and telling circumstences have been 
brought to our notice which compel the Reverue to reopen the essessment of the 
petitioner from 1961 ın order to impose a new levy on Terylene, Terene, Decron, 
etc , on the only ground that they cannot be considered or deemed to be artificial 
silk Such a bare arbitrary and subjective satisfection or the pert of the first respon- 
dent cannot be allowed to run its course When a Tribunal hes assumed in itself 
jurisdiction when it has none end 1s tbreztening ın pursuance of such assumed juris- 
diction to do an zct which 1s violative of the vested rights of a citizen, then the 
Courts can and ought to interfere uncer Article 226 of the Constitution of India and 
issue a writ of prohibition to interdict such zuthority ficm exercising such illegal 
jurisdiction We ere, therefore, satisfied ın the circumstznces of this case, thet the 
purported exercise of jurisdiction Ly the first respondent to levy the impost on. 
Terylene, Terene, Decron, Nylon etc , znd the impugned rotices issued by him are 
totally violative of the rights of fiee treceznd 1s obviously in the exercise of juris- 
diction when he has rore The rule, nisı issued, therefore, ıs made absolute and 
WP No 2927 of 1966 is allowed with costs 


The other writ petitions were elso hezrd along with the above. No fresh argu” 
ments were addressed either for or ¢gzinst the petitioners ın the remzining cases, 
Following the reasoning 2s zbove, WP Nos 2928, 2934, 2935, 2956 to 2963, 
2993, and 2994 of 1966 and 48, 50, 51, 60, 101 to 103, 129, 138, 139, 156,214, 215, 
216, 237, 238, 245 to 257, 260, 380, 433, 434, 444, 551 to 554 and 642 to 645 of 
1967 are allowed with costs-one set Gounsel’s fee Rs. 250. 


RM. Petitions allowed.. 
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IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :-—-Mr. Justice A, ALAGIRISWAMI. 
Purushotham Chettiar .. Appellani* 
LA 
Ramanuja Padayachı and others e. Respondents. 


Enidence Act (I of 1872), section 65—Applicability of —Secondary evidence regarding con- 
tents of document, when can be gwen—Suit on registered copy of morigage, alleging loss of 
orıgınal—Plea of loss found untrue—Defendant admitting in hus writien statement the 
esecution of mortgage and pleading partial discharge—Whether suit can be decreed on 
such admıssıon—Admıssıon has to be accepted or rejected as a whole. 


Cwil Procedure Code (V of 1908), Order 7 rule 14, and Order 7, rule 18—Plainteff not 
producing document in kıs possession—Effect of —Whether entas dismissal of sut. 


Where a document on the basis of which a suit is laid has been lost or is not 
in the possession of the plaintiff, the various clauses of section 65 of the Evidence 
Act would come into play But even where those conditions do not apply, if 
the condition or the contents of the original have been admitted ın writing by the 
person against whom ıt 1s proved or by his representative-in-interest, secondary 
evidence could be given about the contents of the document and the admission 
of the person against whom ıt 1s proved can itself be relied upon for holding that 
the facts so admitted have been proved The admission has to be accepted or 
rejected 2s a whole, but that applies only to the contéms.of the document itself 
and not to matters which are not contained ın that documént though ıt might 
relate to or be connected with the document which 1s said to have been lost. 


There is no rule of law that if a plaintiff, who has a document in his possession, 
does not produce ıt, the suit has necessarily to be dismissed. The provision 
regarding the consequence of non-pıoductıon by the plaintiff of a document in 
his possession 2s required under Order 7, rule 14, 1s provided ın Order, 7, 
rule 18, 

Appeal against the decree of the District Court, South Arcot,Guddalore in 

Appeal Suit No 396 of 1962, preferred against the decree of the Court of the Subordı- 
nate Judge of Cuddalore ın Original Suit No. 12 of 1962. 


R. Desikan end A. C Mas: Goundan, for Appellant. 
S. Thyagaraja Ayyangar and V C Syamalam, for Respondents 
The Court delivered the following 


JunomenT.—This appeal arises out ofa suit on a mortgege The suit mortgage, 
was executed by the first defendant on 231d July, 1951 for Rs 6,000 The plaintiff 
alleged that the first defendant paid Rs 2,000 towerds the mortgage on 3Öth July 
1953, but had not paid the balance The first defendant claimed thet in addition 
to the sum of Rs. 2,000 mentioned by the plaintiff, he hed made another payment of 
Rs. 2,000 on 10th March, 1958 and had endorsed 1t on the mortgage He also 
contended that a promissory note for Rs 1,250 executed by him ın favour of the 
plaintiff on 29th January, 1957 was also towards the interest due on the suit mort- 
gage. The plaintiff filed the suit on a registration copy of the mortgage alleging 
that he had lost the original. Both the Courts below have found that the loss 
pleaded ıs not true. They have also found that the second payment of Rs. 2,000 
pleaded by the first defendant wes tiue end that the promissory note for Rs. 1,250 
had nothing to do with the suit mortgage But the trial Court dismissed the suit 
holding that no secondary evidence could be let in regarding the contents of the suit 
mortgage. The lower appellate Court on the other hand has taken the view that 
the statement of the first defendent amounted to en admission of the execution of 
the mortgage and decreed the suit in part But ın respect of the amount due on 
the promissory note, 1t has taken the view that the admission of the first defendant 
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has to be taken es 2 whole end therefore, this sum of Rs. 1,250 will also heve to be 
deducted from the plzirtiff’s clzım b 
The plaıntıff has filed an appeal and the defendants have filed a memorandum 
of cross objections in respect of the portion decreed agaist them. All these findings: 
being findings of fact, only two questions arise for decision in this case (1) Whether 
secondary evidence could be let ın regarding the contents of the suit mortgage or 
at least the admission of the first defendant could be relied upon for purposes of 
decreeing the suit and (2) Whether the lower appellate Court was correct in dis- 
allowing the sum of Rs 1,250 due on the promissory note executed by the first 
defendant As far as the decreeing of the suit ıs concerned, I thmk the lower 
appllate Court is correct It has considered a number of decisions bearing on the 
point, that is, in Chum Kuar v. Udairam!, Srı Ram v. Ram Lal? Mullu v Deokaran’; 
Kukmatullah Khan v. Abdul Azım Khan*, Muhammad Zafar v. Zabur Hussain®, Piarey Lat 
o Hira Dar? Hira Lal v Ram Prasad’, Sundara Rajah v Gopala Thevan®, Ananta 
Raguram v. Raja Bemmadevara?, Brahmananda v. Kundurı Charas Das!9, The conten- 
tion on behalf of the defendants 1s that as the original mortgage have been held by 
the Courts below not to have been lost, the plaıntiff cannot succeed ın the suit by 
producing the registration copy of the mortgage deed alone. Order 7 rule 14 of 
the Code of Civil Procedure is relied upon for this purpose. I do not accept the 
contention on behalf of the defendants that the failure of the plaintiff to produce 
the document in his possession or authority necessarily means that his suit 
should be dismissed. ‘The provision regarding the consequence of non-production 
by the plaintiff of a document in hus possession as required under Order 7, sule 
14, 1s provided ın Order 7, rule 18,which provides that a document which ought 
to be produced ın Court by the plaintiff when the plaint ıs presented or to be 
entered ın the hist to be added or annexed to the plaint and which ıs not produced 
or entered accordingly, shall not, without the leave of the Court, be received in 
evidence on his behalf at the hearing ofthe swt. It does not provide for the 
dısmıssal of the suit itself. See the decisions in Gopal v Visknu1, Lakhpat Pathak v. 
Ghıran Phathak13. Under,section 65 of the Evidence Act secondary evidence may be 
given of the existence, condition or contents of a document ın the following cases: 

“ (6) When the existence, condition or contents of the original have been 
proved to be admitted in writing by the person agamst whom ıt is proved or by 
his representatıve-ın-interest,” 

In this case the first defendant’s admission amounts to an admission of the execution 
of the document, and the consideration for the document, as well as the payment 
of Rs 2,000 is admitted by the plaintiff As regards the payment of another sum of 
Rs 2,000 pleaded by the defendants, but not admited by the plaintff, that also 
would have to be given credit to, because the admission of the defendants must be 
taken as a whole and it cannot be accepted ın part or reyected ın part See the 
decision of the Privy Council in Motabhoy Mulla Essabhoy v. Mulu Haridas!3 
where their Lordships have held as follows : 

“ Tt is permissible for a tribunal to accept part and reject the rest of any witnesses 
testtmony. But an admission in pleading cannot be so dissected and ıf ıt is made 
subject to a condition it must either be accepted subject to the condition or not 
accepted at all.” 


Therefore, as far as the payment of Rs 2,000 pleaded by the defendants is concerned, 
which they say was endorsed on the suit mortgage, that has got to be accepted, 
because the admission must be taken as a whole or rejected as a whole But the 
admussion only as far as it relates to what 1s admutted to be found on the lost mort- 
gage deed is relevant for the purposes of section 65 His contention regarding the 
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promissory note has nothing to do with the contents of the mortgage deed He 
did not say that that payment was endorsed on the suit mortgage So in seeking 
to give evidence about that promissory note, the plaintiff ıs not seeking to give evi- 

,,dence about the contents of the suit mortgage He is only seeking to give evidence 
about something which ıs outside the suit mortgage It is, therefore, not a case 
of his seeking to give secondary evidence of the contents of a document which has 
been lost He need not therefore rely upon section 65 (b) of the Evidence Act. 
Section gı of the Evidence Act can have no application to the facts of the case. 
The evidence on this point on the side of the plaintiffs as well as on the side 
o‘ defendants ıs admissible and a conclusion can be arrived at on the basis of that 
evidence Both the Couts below having found that the promissory note had 
nothing to do with the interest due on the swt mortgage, the lower appellate Court 
was not right in holding that ıt was compelled by authority to hold that because 
the first defendant’s admission must be either accepted as a whole or rejected as 
a whole, 1t was bound to accept the defendants’ story regarding the promissory note 
notwithstanding its finding on the evidence that that story was not true. It follows 
therefore, that the lower appellate Court was not right in disallowing the plaintiff’s. 
claim to the extent of Rs 1,250 represented by the promissory note by the defen- 
dants ın his favou: 


The decision ın Sundara Rajalı v Gopala Thevan1, rehed upon by the lower 
appellate Court as well as by the defendants in this case is really not against this 
conclusion if ıt is properly considered There the defendant admitted the execu- 
tion of the promissory note Both the plaintiff and the defendant agreed that there 
was a payment of Rs 35 ın July 1924 But while the plaintiff claimed that there 
was another payment m May, 1926 or thereabouts, an allegation which was neces- 
sary in order to enable the plaintiff to save limitation, the defendant contended: 
that he paid Rs 50 about the end of September, 1924 which payment was endorsed 
on the promissory note The promissory note in that case having been lost, the 
defendant’s admission had to be accepted ın full or rejected ın full If the defen- 
dant’s admission was accepted ın full, the sut would be barred by hmitation In 
the circumstances, the Court could not consider any other evidence and hold that 
the payment ın May 1926 pleaded by the plaintiff could be true The admission 
then related to the contents of the lost document and no evidence apart from the 
admission of the defendant could be received The ratio of the decision is found in 
the following sentence m that decision 


“ To treat the admission of defendant 1 that he and defendant 2 executed the 
pronote but to divorce ıt from his statement that the note was discharged except 
for Rs 10 that this payment was endorsed and that the suit was trme bared would. 
appear to contravene the principle laid down by the Privy Council in Motabhoy 
Mulla Essabhoy v. Mulp Hardas?” 


Therefore, this decision is no authority for the contention urged on behalf of the 
defendants that because the mortgage deed has been lost, no suit can be maintained 
on the mortgage The sentence in that judgment where the learned Judge remarks 
that the defendants did not admit that the lost pronote was the pronote, as 1t was 
described to have been at the time of its loss by the plaintiff was a reference to 
the fact that the admission by the defendants was only of a pronote with an endorse- 
ment on it, which would not save lımıtatıon and not an admission of a pronote 
with an endorsement on ıt which would save hmitation The decision in Ram 
Saran Das v Tulse Ram, relied upon by the learned Judge of this Court who decided 
the case in Sundara Rajalı v Gopala Thevan}, cannot also help the defendants ın this 
case It is true that ın that case, the Bench held that the promissory note on which 
the suit was based was not proved to have been lost and that secondary evidence of 
its existence and contents could not be given ın spite of the admission of the defen- 
dant about the execution of the promissory note But the Bench has not considered 
the effect of the admission made by the defendant in that case and how far that. 
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admission could help the plaintıff ın that case under section 65 (4) of the Evidence 
Act The decision of the Privy Council in Bonnery v Sitanath Dasi, 1s not relevant 
for the purpose of this case. What their Lordships have held there 1s that where a 
proper case for admission of secondary evidence of the contents of a document 
had not been made out and objection had been taken to the reception of such secon- 
dary evidence, it is not permissible to go to other evidence for the purpose of ındi- 
cating the contents of the written document There again the question of admıs- 
sion on the part of the defendant which would enable the plaintiff to give secondary 
evidence under the provisions of section 65 (b) of the Evidence Act did not arise 
and therefore has not been considered. As I already mentioned, the evidence 
regarding the promissory note is not secondary evidence. It does not relate to the 
contents of the lost document. The decision in Brahmananda v Kandurı Charan Das? 
cannot also help the defendants, because in that case apart from the executants, 
who admitted the execution of the bond, the minor sons of one of the executants were 
parties to the suit who did not admit the mortgage and put the mortgagee to proof 
of the mortgage and the payment of consideration thereunder and that ıs why it 
was held that in order to pass a mortgage decree against the minors it was absolutely 
necessary that the execution and attestation of the mortgage should be proved, 
because where a party to an attested document admits its execution a third party 
is not bound by such admission The decision in Ananta Raghuram v. Raja Bomma- 
devara®, was a case where the defendants pleaded ignorance of the execution of the 
document for all ıntents and purposes and that was held a demal of the execution 
of the document. That case also does not, thus, deal with a case of admission I 
may also refer to the decision in Mull v Deokaran*, where ıt was held that a suit 
on the basis of a lost mortgage deed could be maıntamed where the defendant 
pleaded that the original was not lost, but had been suppressed as 1t contained an 
endorsement of payment on the ground that the pleading of the defendant 
amounted to an admıssıon of execution of the document ‘The case in Pearey 
Lal v. Hira Dey®, was one where ıt was held that the written admussion of the 
contents of the document, sought to be produced, has to be the admission of the 
person against whom ıt 1s sought to be proved, and not by any other person In the 
present case the admission is by the executant himself The other defendants have 
not questioned the execution atall Itis not necessary to refer at length to the other 
decisions considered by the lower appellate Court The pimciple that emerges from 
a consideration of these decisions and the relevant provision of law 1s that where a 
document on the hasis of which a suit is laid has been lost or 1s not m the possession 
of the plamtiff, the various clauses of section 65 of the Evidence Act would come into 
play But even where those conditions do not apply, if the condition or the con- 
tents of the origmal have been admitted ın writing by the person agaist whom it is 
proved or by his representative in interest, secondary evidence could be given about 
the contents of the document and theadmussion of the person against whom ıt 1s pro- 
ved can 1tself be relied upon for holdıng that the facts so admutted have been proved 
The admission, has to be accepted or rejected as a whole, but that applies only to the 
contents of the document itself and not to matters which are not contamed im that 
document though ıt might relate to or be connected with the document which 1s said 
to have been lost. There is no rule of law that if a plaintiff, who has a document 
in his possession, does not produce it, the suit has necessarily to be dismissed it 
follows, therefore, ın this case that the plamtıff ıs entitled to succeed ım his appeal 
and the memorandum of cross-objections filed by the defendants has to be dismissed 


The Second Appeal ıs allowed in part with reference to the sum of Rs 1,250 
alone and the Memorandum of cross-objections 1s dismissed The parties will bear 
their own costs. Time for payment 6 months No leave 


S.V.J. 





Appeal allowed in part 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mr. Justice A. ALAGIRISWAMI. 
Kathoon Bıvi Ammal and another s Appellants* 


v. 
Arulappa Nadar and another Es Respondents. 


Col Procedure Code (V of 1908), section 11—Res judicata—Two suits tried together— 
—Issuzs raising common question and evidence being the samz—Dectsion m one suit follow- 
ang the decision ın the other sust—Appeal aginst decree ın one sut only but not against 
decree ın the other sui—Effzct of—— Whether decree ım the sut not appealed agaist 
becom:s res judicata. 


Contract Act (IX of 1872), section 208—Principal cancelling agent’s authority—Agent 
entering nto contracts with third pariy—Thırd party not aware of term.nation of the agency 
— Whether agznt’s action binds prin pal. 


Held, the two suits were tried tog:ther by consent, the issues raised a common 
question, the evidenc was the sams, the decision m one suit followed the decision 
in the other sut, the effect of the appeal in one suit was in substance to get rid of 
the common decision and therefore, the fact that an appeal was filed only against 
the decree m one suit, but not agamst the decree m the other suit does not mean 
that the decree in the suit not appealed against became res judicata 

The policy of the law 1s that the agent’s action should bind the principal, even 
though the prmeipal might have cancelled the agent’s authority unless the third 
persons with waom the agnt enters into contracts knew of the termination of 
the zgeney. 

Appeal and M:morandum of Objections agiinst the Decree of the Court of the 
Subordmate Judge, Tirunelveli, dated 10th March, 1964 ın Appeal Suit No. 327 of 
1963 preferred agamst the decree of the Court of the District Munsif of Srivaikuntam 
in Original Suit No. 42 of 1962, dated 30th January, 1963. 

R. Gopalaswamı Iyengar, for Appellants. 


S. Tyagaraja Ayyar, for Respondents. 
The Court delivered the following 


Jupcment.—This appeal arises out of O S. No. 42 of 1962. Defendants 2 and 
1, who are husband and wife are the appellants. The first defendant filed O.S. No. 
17 of 1962 agaist her step-daughter, Fareeda Beevi, her husband and the plaintiff 
in O.S. No. 42 of 1962 for a declaration that the two mortgage deeds executed by her 
step-daughter’s husband, the third defendant in that suit, one in favour of her step- 
daughter, the first defendant ın that suit, and the other ın favour of the second de- 
fendant in that sutt, who as already mentioned is the plamtiff m O.S No. 42 of 1962, 
were void and not bmdmg on her. The third defendant ın that suit was her power- 
of-attorney agent and in that capacity, he executed the mortgages ın favour of the 
first and second defendants in that suit. On the ground that they had been executed 
by him after she had cancelled the power-of-attorney in favour of the third defendant 
that suit was decieed and there was no appeal. against ıt either by the first or by the 
second defendant. OS No 42 of 1962 was filed by the second defendant in O.S. 
No 17 of 1962 agamst the plamtiff m O.S. No 17 of 1962 asthe first defendant, her 
husband as the second defendant, a tenant under the first defendant as the third 
defendant and the son-m-law of defendants 1 and 2 as the fourth defendant, this 
son-in-law being the third defendantın O.S. No 17 of 1962. O S. No. 42 of 1962 was 
dismissed. As agunst that dismissal, the plaintiff in O.S. No. 42 of 1962 filed an 
appeal and that appeal was allowed and the suit decreed. Defendants land 2 have, 
therefore, come upon appeal to this Court The trial Court held that the first defen- 
dant had cancelled the power-of-attorney executed by her m favour of the fourth 
defendant on 2nd September, 1958, and that, therefore, the mortgage executed by the 
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fourth defendant in favour of the plamtiff was not valid But it gave a decree 
against the fourth defendant for the sum due on the mortgage. The lower appellate 
Court also held that the power-of-attoreny was validly cancelled though there seems 
to be some confusion in its mind with regard to this pomt as seen from its discussion 
in paragraphs 9 and 10 of its judgment. However, on the ground that under section 
208 of the Indian Contract Act, the termination of the authority of an agent does not 
take effect, so far as regards third persons, before 1t becomes known to them. The 
cancellation would not bind him and consequently the mortgage deed executed by 
the fourth defendant ın favour of the plaintiff was valid. But ıt gave only a charge 
decree for the mortgage amount. The plaintiff has, therefore, filed a memorandum 
of cross-objections and. wants a decree for possession of the mortgaged property to be 
granted ın his favour. 


As both the Courts below have held that the power-of-attorney executed by the 
first defendant in favour of the fourth defendant has been validly cancelled by her 
even before the fourth defendant executed the mortgage m favour of the plamtıff, 
the only question that arises is whether under section 208 of the Indian Contract Act, 
such cancellation will have the effect of making the mortgage executed by the fourth 
defendant void as against the first defendant. Section 208 of the Indian Contract 
Act is as follows . 


208 “The termination of the authority of an agent does not, so far as regards 
the agent, take effect before it becomes known to him, or so far as regards third 
persons, before ıt becomes known to them.” 


Illustration (6) to this section. 1s as follows : 


“ (b) A, at Madras, by letter directs B to sell for him some cotton lying in a 
warehouse in Bombay and afterwards by letter, revokes his authority to sell and 
directs B to send the cotton to Madras. B, after receiving the second letter, 
enters into a contract with C, who knows of the first letter, but not of the second, 
for the sale to him of the cotton. C pays B, the money, with which B absconds. 
Gs payment is good as against 4” 

This illustration 1s apposite to the facts of this case. In Mulla on Indian Contract 
Act, Students’ Edition, Eighth Edition, page 226, the case of Trueman v. Loder}, is 
referred to That was a case where A traded as B’s agent with B’s authority all parties 
with whom A made contracts m that business were held to have a right to hold B 
liable to them until B gives notice to the world that A’s authority 1s revoked ; and it 
makes no difference if in a particular case the agent mtended to keep the contract on 
his own account Its argued on behalf of the appellant that it 1s very unreasonable 
to expect that the first defendant should inform the whole world that she had cancel- 
led the power-of-attorney given to the fourth defendant, and that she cannot be 
expected to approach everybody with whom the fourth defendant was likely to enter 
into contract and inform them of the cancellation. I do not think that such consi- 
derations have any relevance in the face of the clear words of the section. The 
policy of the law, apparently m the interests of trade and comme ce, 1s that the 
agent’s action should bind the prmcıpal, even though the principal might have can- 
celled the agent’s authority unless the third persons with whom the agent enters mto 
contracts knew of the termination of the agency On this pomt, therefore, the con- 
clusion of the lower appellate Court 1s correct, and ıt should be held that the mort- 
gage executed by the fourth defendant in favour of the plaintiff 1s valid and binding 
on the first defendant 

One pomt, which was strenuously urged by the appellants in this Court w: s that 
this appeal is barred by res judicata The argument 1s put thus : The first defendant m 
O S No 42 of 1962 obtamed a decree ın O S No 17 of 1962 holding that the mortgage 
executed by the fourth defendant ın favour of the plaintiff and Fareeda Beevı, who 
were the first and second defendants respectively in that sut (OS No 17 of 1962) 
was void and not binding on the first defendant, who was the plaintiff ın that suit. 
There was no appeal agaist that decree. It has, therefore, become final and 
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operates as res judicata because the same question arises in this suit. On the other 
hand, it 1s urged on behalf of the contestmg respondent that this question was not 
raised by the first defen iant ın his appeal before the lower appellate Court and that 
if she had raised that question he could at least have filed an 2 ppeal with a petition 
to excuse delay and that the appellants should, therefore, not be allowed to raise this 
question of res judicata ın this Court. There 1s considerable force ın this contention. 
But all the same I will discuss the question of res judicata that has been raised 


There is no doubt that the question that arises for determination in this suit is 
the same asin OS No 17 of 1962. The present first defendant wanted a declara- 
tion that the mortgage executed by the present fourth defendant in favour of the 
present plaintiff was not binding on her This sut, OS No 42 of 1962, was for 
a declaration of the plaintff’s right ın respect of that very ok. The followmg 
were the issues framed in O.S No 17 of 1962: 


(1) Whether the cancellation of the power given to the 3rd defendant by 
the plaintiff ıs true and valid? 


(2) Whether the suit documents executed by the grd defendant as agent of 
the plaintiff are null and void ? 


(3) Whether they were executed by the third defendant bona fide for purposes 
binding on plaintiff? 

(4) To what relief, if any, is the plaintiff entitled ? 
The following were the issues framed in O S. No. 42 of 1962: 


(1) Whether the 4th defendant was a power-of-attorney agent of the first 
defendant on the date of the suit mortgage bond? If not whether the said bond 
executed by him in favour of the plaintiff 1s void and unenforceable ? 


(2) Whether the said bond is sham and nomnal and not supported by consi- 
deration ? 


(3) Whether the plaintiff is not entitled to delivery of possession of the suit 
properties f 


(4) Whether the plaintiff is entitled to claim damages ? 
(5) Whether the amount of profits claimed by the plaintiff is excessive ? 


It would be noticed that issues 1 and 2 in O.S No 17 of 1962 and x and 2 in O.S. 
No. 42 of 1962 are in respect of the same question, though the wording of the issues 
is different in OS No 42 of 1962 and the onus ıs thrown on the plaintiff. Both 
the suits were tried together by consent and all the evidence was recorded in common. 
Both these sets of issues were discussed together by the trial Court and its finding is 
found at the end of paragraph 21 of its judgment ın the following terms: 


“I hold on issue 1 in O.S. No. 17 of 1962 that the cancellation of the power 
given to the 3rd defendant by the plaintiff is true and valid. On issue No. 2 in 
OS No 17 of 1962, I hold that the suit documents executed by the grd defen- 
dant as agent of the plaintiff are null and void against the plaintiff. On issue 1 
in OS No 42 of 1962 I hold that the 4th defendant was not a power-of-attorney 
agent of the first defendant on the date of the suit otk bond and that the bond 
is void and unenforceable against the plaintiff. On issue No. 2 in OS. No. 42 
of 1962 I hold that the suit bond is supported by consideration and that the 4th 
defendant is lable to pay the oth: amount to the plaintiff.” 


‘These two sets of issues are the crucial issues in the two suits, and the question that 
arises is the same ın both the suits, that question being whether the power-of-attorney 
executed by the first defendant in favour of the fourth defendant, had been valıdiy 
cancelled. Both the Courts have held that the suit mortgage bond is supported 
by consideration ın the sense that the plaıntıff has paid consideration towards it. 
I cannot, therefore, accept the contention on behalf of the appellants that issues in 
the two suits are different and the question that arises for decision is different in 
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the two cases. Therefore, the decision of this Court in "Panchandavelan v. Vaithinatha 
Sastrtal!, would govern the facts of this case. There it was held that where cross- 
suits between the same parties on the same facts were tned together and judgment 
was given on the same day, but separate decrees were passed and an appeal was 
preferred against one of the decrees alone that the decree unappealed did not 
operate as a bar under section 13 (present section 11) of the Code of Crvil Procedure 
so as to preclude the appellate Court from dealing with the decree appealed against, 
and that the doctrine of res judicata has no application when the very object of the 
appeal, in substance if not ın form is to get rid of the decision which 1s pleaded in 
bar The Full Bench that decided the case followed the decision ın Abdul Mand v. 
Jew Narain Mahto?, and by implication refused to follow the decision ın Gururajamman 
v. Venkatakrishna Chett.®. The following discussion of this question is very apt 
to the facts of this case: 


“ Technically, no doubt, the tenant’s appeal ought to have been in both suits 
and the proper course for the District Judge to have taken would have been to 
require the appellant to amend his memorandum of appeal so as to make it an 
appeal in both surts, but the fact that the tenant only appealed ın his own suit 
and did not prefer an appeal in the landlord’s suit did not preclude the District 
Judge from deciding upon the merits the questions raised in the appeal which was 
before him. The subject-matter of litigation ın the two suits was the same, the 
evidence was the same, and the two suits were tried together. The reasons for 
which the tenant’s suit was dismissed were the reasons for which judgment was 
given in favour of the landlord in his suit. 


We do not think that, either under section 13 of the Civil Procedure Code, 
or on general principles, the doctrine of res judicata has any application to the 
facts of this case The doctrine does not apply when, as here, the very object of 
the appeal, in substance if not in form, is to get rid of the adjudication which 1s 
said to render the question which the Appellate Court is asked to decide res 
judicata The tenant’s appeal ın his suit if successful would have the effect of 
superseding the adjudication in the landlord's suit.” 


In Pappammal v. Meenammal*, the Bench which made reference to the Full Bench, 
had to consider this question They referred to the decision ın Panchandavelan v. 
Vaithinatha Sastrial!, and pointed out that Full Bench had clearly indicated the 
principle to apply in the circumstances of the case that where the object of the appeal 
being in substance, if not ın form, is to get rid of the very adjudication which is 
put forward as constituting res judicata that the adjudication should not be held to 
bar the appeal The Bench also added the qualification that the decision must 
have been rendered at the same time and the suits must have been tried together 
but it was not material that they must be cross-suits The Bench then referred to 
the decision in Ramaswam: Chet v. Karuppan Chet” which followed the Full Bench 
decision in Panchandavelan v Vatthinatha Sastrialt, and held that that decision is 
not to be confined to cross suits only but that ıt 1s equally applicable to suits between 
the same parties in which a common question 1s raised and decided and an appeal 
is preferred in only one of the suits Paragraph 1 of the head note in Ramaswam 
Chetitiv. Karuppan Ghettı 5, 1s to the following effect. 


“ Where the matter in issue in two suits was the same and suits were tried 
together on the same evidence and disposed of by the same Judge, and the judg- 
ment in the one case was based on and followed the judgment ın the other, though 
separate decrees were drawn up, an appeal against one of these decrees 1s not 
barred by res judicata by reason of the fact that no appeal was filed against the 
other decree.” 





1. (1906) 16 MLJ 63: ILR 29 Mad 333. 4 ILR (1943) Mad 235 - (1943) 1 M.L.J. 
2. heel ILR. Je Cal 233. ? as 1: AIR 1943 Mad. 139 (FB). 
3. (igor) ILR. 24 Mad 350. 5 (1915) 29 MLJ 551. 


Tj KATHOON BIVI AMMAL V. ARULAPPA NADAR (Alogintswamit, J). 245 


In the decision in Lakshme Ammal v. The Offutal Receiver, Tinnevelly), Beasley, G J. 
referred to the sentence in the Full Bench judgment to the following effect. 


“ It would lead to startling results if we were to hold that an appellate tribunal 
is precluded from dealing with a question which comes before it on appeal because 
an inferior Court, upon the same facts but in a case other than the case under 
appeal, had given a decision which had not been appealed against, at the same 
time as the decision in the case under appeal” 


and held that the dcctrine of res judicata had no application when the very object 
of the appeal was to get rd of the decision pleaded in,bar In Narayanaswamı Iyer v. 
Sevadappa Gounder®, the decision in Lakshmi Ammal v The Official Recewer, Tinneveliy?, 
was followed. In Chockalinga Thevar v Sankarappa Nawcker®, it was held thus : 


“ Where during the pendency of an appeal against the finding in a suit, the 
same issue had been raised and decided differently in another swt in the same 
Court later by a different judge and such later decision had been allowed to 
become final ıt will operate as res judicata ın the appeal against the earlier decision.” 


But this decision cannot help the appellents because there were different decisions 
in different suits trie’ on different occasions by different Judges. In Mulla’s 
Commentaries on the Code of Civil Procedure at page 38 of Edition 11, the learned 
author says : 


“ The preponderance of judicial decisions in different High Courts is in favour 
of the view that the judgment not appealed against does not become res judicata. 
This 1s on the ground that a decision given simultaneously cannot be said to be a 
decision ın a former suit ” 


In Subbiah Udayar v Karuppiah-Udayar4, a Bench of this Court referred to the 
decision in Badr: Narayan Singh v. Kamdeo Prasad Singh®, relied upon by the appellants 
in this case and pointed out that that case related to two appeals arising out of one 
proceeding before an Election Tribunal the subject-matter of the appeals being 
different and separate decrees were drawn, and that there was one further appeal 
against the order in one appeal only, and remarked Subbiah Udayar’s case : 


y 


“ It was held that the finding in the unappealed decree would operate as res 


gudıcata ‘The Supreme Court in that very decision has recognised that when there 
ıs a single suit, the question of res şudıcata does not arise merely because there are 
two decrees based on the same judgment.” 


The Bench referred to an earlier decision of the Supreme Court in Narharı and others 
v Shankar and others, where it was pointed out that the question of res judicata arises 
only when there ae two suits and that even when there are two suits, ıt has been 
held that a decision given simultaneously cannot be a decision ın the former suit, 
that when thee 1s only one suit, the question of res judicata does not arise at all and 
as that ın case, both the decrees we en the same case and based on the same judg- 
ment and the m-tter decided concerned the entire suit there was no question of 
the application of the prmcıple of res judicata. The Bench held as follows : 


“ Where there 1s only o~e iss the question of res judicata does not arise at all. 
Both the decrees m the mstant case are based on the same judgment and matter 
decided concerns the entire clam The subject-matter m dispute between the 
parties in substance can be regarded as forming one İs only. By virtue of the 
peculiar procedure obtainmg m regard to applications filed under section 42 of 
the Madras Estates (Abolition and Conversion into Ryotwarı) Act (XXVI of 
1948) it has been the practice for such claimant to compensation money to file 
his own application. 
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In such a case, the applications are consolidated for the purpose of hearing and 
a common judgment given. Both the applications in the instant csse must be 
regarded therefore, as comprising a single controversy and that they should be 
regarded as constitutmg a single proceeding as the subject-matter is the same. 
There is no question of the application of the principle of res jndicaia to such a 
case ” 


- The above decision and the discussion therein would show that the decision 
relied upon by the appellants in Badr: Narayan Singh v Kamdeo Prasad Singh1, has 
no application to the facts of this case Another case relied upon by the appellants 
is in Sheodan Singh v Darvao Kunwar? Tt was there held as follows : 

“ Where the trial Court has decided two suits having common issues on the 
merits and there a'e two appeals the: efrom and one of them is dismissed on some 
preliminary ground, lke limitation or default in printing, with the result that 
the trial Court’s decision stands confirmed, the decision of the appeal Court wll 
be res judicata and the appeal Court must be deemed to have heard and finally 
decided the matter In such a case the result of the decision of the appeal Court 
is to confirm the decision of the trial Court given on merits and if that 1s so, the 
decision of the appeal Court will be res judicata.” 

That really does not apply to the fe cts of this case, as would be seen from paragraph 
19 of that decision at page 1338 Their Lordships referred to the case in Manohar 
Vinayak v Laxman Anandra93. In that case two suits were consolidated by consent 
of the parties and there were certain common issues. Appeal was taken from the 
decision ın one suit and not from the decision in the other, and it was urged in the 
High Court that the decision in the other suit had be-ome final. The High Court 
applied the principle that res judicata could not apply in the same proceeding in 
which the decision was given and added that by a parity of reasoning it could not 
apply to suits which were consolidated They pointed out that the view taken in 
Panchandavelan v Vatthinatha Sastrial‘, is similar to the one case in Manohar Vinayak 
v Laxman Anandrao? and that they need not express an opinion as to their corrects 
ness The authority of the decision in Panchandavelan v Vaithnatha Sastnal4, 
which has been consistently followed in this Court has not been shaken by either 
of the two decisions relied upon by the appellants. It follows, therefore, that in this 
case, the appeal is not barred by res judicata The two suits were tried together by 
consent, the issues raised a common question, the evidence was the same, the deci- 
sion ın one suit followe7 the decision in the other suit, the effect of the appeal in one 
suit was ın substance to gt rid of the common decision and therefore, the fact that 
an appeal was filed only against the decree in one suit, but not against the decree 
in the other suit does not mean that the decree in the suit not appealed against 
became res judicata. 


The second appeal fails and is, therefore, dismissed The decree passed by 
the lower appellate Court is a charge decree and may be executed. 


I do not think there 1s any justification in this case for allowing the cross-objec- 
tions. The lower appellate Court has apparently taken the equities of the case into 
consideration After all the suit was decreed against the first defendant on purely 
technical considerations It is rather hard on her that notwithstanding the cancel- 
lation by her of the power-of-attorney given in favour of her son-in-law the fourth 
defendant she should be made to pay the plaintiff because of the fraud played by 
the fourth defendant The memorandum sof cross-objections is also dismissed, 
There will be no order as to costs. 


No leave. 


SVJ. Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice K. S. RAMAMURTI. 


Saleh Bros. .. Appellant * 
v. 
K. Rajendran and another .. Respondents. 


Transfer of Proprty Act (IV of 1882), secttons 111 (g) and (h), 112, 113 and 116—Law 
relating to wawer of forfeiture and wawer of notice to quit—Landlord issuing notice 
determining lease—Ejectment suit by landlord—Recerpt of rent subsequent to notice and 
pending suiti—Whether, by riself, amounts to wawer—Necessary ingredients to constitute 
wawer. 


The law relating to waiver of forfeiture and waiver of notice to quit 1s the same 
in England and ın India. 


The principle underlymg section 112, that after the landlord had elected to avail 
himself of the forfelture and had given notice m writing to the lessee of his inten« 
ton to determine the lease and followed ıt up by a suit ın ejectment there is no 
waiver, would equally apply to section 113 where the landlord has instituted a 
suit in ejectment, preceded by the issue of a notice determining the lease. The 
absence of a correspondıng proviso, in section 113 1s of no significance and does 
not minifest any intention on the part of the Legislature to make any difference. 
Under section 111 (4) the lease 1s determmed onthe exmration. of the_notice__ 





which can be given by the unilateral choice of one of the parties, there being 
nothing further to be done by the other party. The issue of such a notice, of 
its own force and without anything more, after the expiry of the period, 
determines the lease. 


Acceptance of rent which has become due since the forfeiture is regarded as 
waiver of forfeiture under the main operative portion of section 112, because the 
acceptance of rent 1s an affirmance that the lease was subsisting at the tıme when 
the rent becams due after the forfeiture. But this ecceptance of rent, after the 
suit ın ejectment ıs filed, is not regarded as a waiver, because, once the matter 
has com: to the Court, the election has become irrevocable. The only thmg 
necessary under the Second Proviso 1s that there must be an unequivocal demand 
for possession in the Court. 


Obiter —The principle, that once an election has been made and the lease 
determined the election is irrevocable, would apply even when the election is 
not followed by a suit ım ejectment and if the lessor had merely given a notice 
in writing of his intention to determine the lease as provided ın section 111 (g). 
If rent 1s subsequently received by the lessor, the rights of the parties will have 
to be determined ın accordance with the provisions of section 116 of the Transfer 
of Property Act Once the lease 1s determmed by the issue of the requisite notice, 
a contractual relationship thereafter can arise only with the consent of both parties, 
The irrevocable character of the election must follow m either case 


The plam language of section 113 indicates that a wa'ver does not iso facto 
result from any of omission or commission on the part of the lessor, but the act 
must be such as clear evidence of the lessor’s intention to treat the lease as subsıst- 
ng It 1s the intention of the lessor to treat the lease as subsistmg which ıs the 
predominant and decidimg factor in brmgmg about a waiver and not any parti- 
cular act by itself. There 1s no warrant for the view that mere receipt of rent, 
whatever may be the intent on of lessor, should of its own force, divorced from the 
circumstances of the case, be regarded as amountng to a waiver. The receipt 
of rent may only create a presumption and cannot of its own force amount to a 
waiver. İn order to constitute a waver, both the limbs of section 113 must 
concurrently operate, which means, that an act by itself and of its own force, 

ny 
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without reference to the intention of the parties, cannot bring about a waiver. 
The prmeiple underlying section 116 of the Act will also apply m applying section 
113. 


The preponderance of the weight of authority is that in addition to the receipt 
of rent by the landlord there should be proof that the receipt was with the mten- 
tion to treat the lease as subsisting There should be either an express contract 
or conduct of the parties justıfyıng the inference that, after the determination of 
the contractual tenancy, the landlord’s intention was that the occupation of the 
premises was as a tenant Whether the conduct of the party justifies such an 
inference would undoubtedly turn upon the facts and circumstances of each case, 


The circumstance that in the receipts issued by the owner, the word ‘rent’ 1s 
used is not decisive of the question. ; 


Held, on facts, that it ıs impossible to attrıbute to the owner the intention either 
to contmue the relationship of landlord and tenant or to create a new tenancy. 


Appeal against the Decree of the Court of the Additional City C.vil Judge, 
Madras, in Appeal Suit No. 200 of 1963, preferred against the decree of the Court 
of the IV Assistant City Civil Judge, Madras in Origmal Suit No. 1822 of 1958, 


S Kuppuswamy, for Appellant. 
A. Sundaram Ayyar and V. N. Srınwasa Rao, for Respondents. 
The Court delivered the following 


Jupcment.—This second appeal arises out of a suit in ejectment and the tenant 
who failed in the Courts below 1s the appellant in the second appeal. The premises 
in question 1s situated in Sembudoss Street and the owner and landlord was one 
Kuppuswamy Naicker now represented by the plaintiffs m the action. By GO. 
No. 2216 (Home), dated 5th August, 1958, the Government issued a notification 
exempting the premises from the provisions of the Rent Control Act. The tenant 
filed two writ petitions, W P. Nos. 732 and 733 of 1958 to quash the order of the 
Government and the petitions were dismissed on 10th November, 1960 The tenant 
preferred Writ Appeals Nos. 156 and 157 of 1960 therefrom and they too were dis- 
missed on 15th November, 1962. Meanwhile, on 6th October, 1958, withm two 
months after the order of exemption by the Government, the plaıntıffs instituted 
the suit O.S. No, 1822 of 1958 on the file of the City Civil Court, Madras, for 
recovery of possession of the property after giving notice, Exhibit A-l, dated 2nd 
September, 1958, terminating the tenancy. Pending disposal of the writ proceed- 
ing, there was an order of limited interim stay and after the final disposal of the writ 
proceeding the suit was taken up and disposed of. Several objections were raised 
by the defendant, the tenant, and only two pomts were argued before me in the 
second appeal One 1s that the suit is bad for want of proper notice to quit, the 
objection bemg that the notice termınatıng the tenancy by the mıdnıght of 30th 
September, 1958 1s bad in law. A perusal of the judgment of the Courts below 
shows that this pomt was not seriously pressed before the Courts below and it was 
also not showa how this notice was defective Before me too, the point was merely 
mentioned and when the attention of the learned Counsel for the appellant was 
drawn to the fact that ın the grounds of appeal in this Court no objection has been 
taken touching this aspect, learned Counsel did not pursue the matter further 
Indeed the only pomt that was pressed before me is the pomt of waiver. The tenant 
has filed a batch of receipts m respect of rents paid from August, 1958 to November, 
1962. The third of the series of receipts ıs dated 31st October, 1958 being the 
receipt of a sum of Rs. 212 50 towards the rent for the premises for the month of 
October, 1958. The argument oa bshalf of the tenant is that after the tenancy 
cam: to an end by the midnight of 30th September, 1958, the landlord has received 
the rent from the tenant for the entire month of October, 1958 and for the subsequent 
months and he should therefore be held to have waived the prior notice to quit 
thereby treating the tenancy as still subsisting. Counsel on hoth sides cited some 
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decisions touching this aspect as to whether or not this conduct of the landlord would 
amount to waiver 


Learned Counsel fo: the appellant placed considerable reliance upon Illustraton 
(a) to section 113 of the Transfer of Property Act and the absence of a provision 
corresponding to the second proviso in section 112 of the Transfer of Property Act. 
His contention 1s that the notice, Exhibit A-1, issued under section 111 (4) of the 
Act determining the tenancy must he held to have been waived and stood cancelled 
by reason of the landlord acceptmg rent waich had become due ım respect of the 
property since the expiration of the notice He urged that m the case of waver of 
forfeiture by acceptance of rent which had become due since forfeiture, the Legis- 
lature had made a special provision in the second proviso to section 112 that when 
such rent 1s accepted after the institution of the suit to eject the lessee on the ground 
of forfeiture, such acceptance of rent 1s not 2 waiver and that the Legislature had 
made a deliberate departure and dıstınctıon between waiver of forfeiture and waiver 
of notice to quit In support of his contention learned Counsel relied upon the 
following observations of Buckland, J , m Mameklal v Kıdambını! : 


“Now, under section 112 which deals with a simular position in connexion 
with forfeiture under section 111 (g) ıt ıs expressly provided that where rent is 
accepted after the institution of a suit to eject the lessee on the ground of forfeiture 
such acceptance 1s not a waiver. 


It is argued by analogy that in the circumstances there 1s no waiver. To that, 
I think, the answer 1s that where rent 1s accepted after the notice to quit, whether 
before or after a suit has been filed, the landlord thereby shows an mtention to 
treat the lease as subsisting One cannot logically say that the fact of accepting 
rent by itself shows an intention if a suit has been filed The intention shown by 
by the act itself must be the same im either case Therefore, by accepting the 
rent, the plaintiff ın my opmuion showed an intention to treat the lease as subsist- 
ing and acceptance of rent was waiver of the notice to quit notwithstanding the 
fact that a suit had already been filed for the purpose of ejecting the tenant. It 
has also to be observed that under section 112 the acceptance of irent after suit 
has been exactly provided for, and ıt may well be argued that had ıt been mtended 
that acceptance of rent after surt should not operate as a waive: ın the case of a 
notice to quit one would have expected that a proviso simular to that in section 112 
would have been incorporated in section 113” 


With gieat respect, I am unable to agree wth this view Fuither, this view has 
not been followed in several decisions of the various Courts Learned Counsel on 
hoth sides invited my attention to some of the decisions, both Indian and English ; 
learned Counsel for the appellant, relying upon some of the observations ın the cases 
cited, attempted to make out that in the matter of waiver of forfeiture and waiver 
of notice to quit, there 1s some material difference between the law in England and 
the law in India and that the decisions m England cannot afford much of a guidance 
in the solution of the problem It 1s true that there arc observations m some of the 
decisions suggesting some cifference between the law in England and the law in 
India as enacted ım sections 111 to 113 and 116 of the Transfer of Propeity Act. 
In my view there 1s no difference in the matter of substance and such difference as 
is observed in the statutory enactment of the law in India 1s very superficial and a 
distinction without difference On a careful consideration of all the aspects of the 
matter concerning the law relating to waiver of forfeiture and waive: of notice to 
quit, I am of the view that the law 1s the same m England and in India (ude Chengiah 
v Rajah of Kalahastı? and Calcutta Credit Corporation Lid v Happy Homes (Private) Ltd è. 


Before I proceed further to examine the decisions, 1t 1s necessary to refer to the 
well-established principles, because, in my opmion, the principle undeilymg section 
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112, that after the landlord had elected to avail humself of the forfeiture and had 
given notice in writing to the lessee of his intention to determine the lease and follow- 
ed it up by a suit in ejectment there ıs no waver, would equally apply to section 
113 where the landlord has mstituted a suit m ejectment, preceded by the issue of 
notice determining the lease. The absence of a corresponding proviso, ın section 
113 1s of no significance and does not manifest any intention on the part of the Legis- 
lature to make any difference When forferture occurs as specified m section 111 
(e) on the happening of any one of the specified events, the lease does not zpso facto 
come to an end, but ıt only gives a night to the lessor, 1f he is so minded and so elects, 
to determine the lease, takmg advantage of the forfeiture. It 1s not the mere 
happening of the specrfied events at the mstance of the lessee that would bring about 
a termination of the lease putting an end to the relationship, but ıt 1s the deter- 
mination. of the lessor to elect to determine the lease that would bring about a dis- 
solution of that relationship The requirement of the landlord to so elect 1s based 
upon the well-recognised principle of law that no man can take advantage of his 
own wrong and that the lessee by his unilateral act and by committing a wrong 
cannot make the lease void ; 1t 1s only voidable and has to be avoided by the lessor. 


In striking contrast to this provision requiring a clear election on the part of the 
lessor to determme the lease, the provision ın section 111 (g) states that the lease of 
immovable property is determined ‘‘ on the expiration of a notice to determme the 
lease or to quit or of intention to quit duly given by one party to the other °? Under 
section 111 (4) the lease is determined on the expiration of the notice which can be 
given by the unilateral choice of one of the parties, there being nothing further to be 
done by the other party. The issue of such a notice, of its own force and without 
anything more, after the expiry of the period, determines the lease. 


Before the Amendmg Act of 1929, all that was necessary for the lessor was to 
manifest his election to avail himself of the forfeiture and determine the lease and 
it was enough if he did some act showmg his intention to determmme the lease follow- 
ing the forfeiture. There was a conflict of decisions as to whether a distinct, inde- 
pendent act showing the intention to determine the lease was a condition precedent 
to the suit m ejectment or whether a surt ın ejectment itself could be regarded as 
showmg the animus of the landlord. By the Amending Act of 1929 it is now pro- 
vided that the lessor should give notice in writmg to the lessee of his mtention to 
determine the lease. The second proviso to section 112, that acceptance of rent 
after the filmg of the suit ın ejectment will not amount to a warver, merely illustrates 
the principle that once the lessor with knowledge of the forferture makes an election 
by express words or by an uneguıvocal act, the election 1s irrevocable, with the 
result that, 1f the lessor gives notice determmung the lease on the ground of forfeiture 
and files a suit, no subsequent act would amount to a waiver. In situations and 
circumstances, where the landlord has not filed a suit ın ejectment, there may be 
some room or scope for argument that particular act done by the lessor m electing 
to determine the lease on the basis of forfeiture 1s erther effective or equivocal and 
that the manifestation of the required mtention 1s not clear, but, when the landlord 
manifests his intention by ınstıtutıng a suit ın ejectment that conduct ıs a final, 
positive and decisive act, and leaves no room for doubt, with the result that the 
election becomes irrevocable ; the lease is once for all determined, it cannot be 


retracted. 


In this connection, reference may be made to the statement of the law by 
Woodfall on Landlord and Tenant (Twenty-sixth Edn , page 946, section 2057) : 


“ If eyectment be brought on a forfeiture of a lease, and after the bringing of 
such ejectment the landlord accept rent, or dıstram, or set up as a cause of for- 
ferture a subsequent non-payment of rent, 1t is no waiver. A writ contaming an 
unequivocal claim for possession, or an unequivocal claim for a declaration of 
title to possession, operates as a final election to determine the lease.” 
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Vide also 23 Halsbury, 672 (foot-notes (a) and (b) ), where the distinction between 
demand for and receipt of rent after the cause of forfeiture prior to the suit and the 
receipt of rent after the suit m ejectment 1s referred to. 


The leading decision ın England 1s Jones v. Carter! in which it was held that, if a 
lessor brought an action in ejectment, that was an unequivocal act and that the 
receipt of rent after the action ın ejectment could not operate to revive the lease ; 
the statement of the law by Lord Wensleydale in that case has been uniformly 
followed ın all the subsequent cases. In Grmwood v. Moss*, the question arose 
whether after the commencement of the action m ejeciment the lessors were entitled 
to distrain for rent which subsequently accrued due. It was held that the action ın 
ejectment was irrevocable and could not be retracted. Willes, J., after referring to 
Jones v. Carter, put the matter thus at page 364: 


“It ıs an act unequrvocal in the sense that ıt asserts the right of possession 
upon every ground that may turn out to be available to the party claiming to 
reenter . . we we ee ... . In my opmion, the subsequent 
distress can make no difference ” 


I may next refer to the decision m Evans v Enever3 in which the principle m Grimwood 
v. Moss? was applied. In that case the lease contamed a proviso for re-entry if the 
lessee became bankrupt. In July, 1918 the lessee was adjudged bankrupt and m 
January, 1919 the lessor took out a specially indorsed writ claiming passession of the 
premises for forfeiture for non-payment of rent. Taking advantage of section 212 
of the Common Law Procedure Act of 1852, the defendant paid the rent and costs 
to the plaintiff and the proceedings came to an end In the following May the 
plamtıff sued the defendant for possession clarmmmg that the lease was forfeited by 
reason of the defendant’s bankruptcy It was held that notwithstanding that the 
rent which was paid to the plaintiff in the first action had accrued due subsequent 
to the date of the adjudication, 1ts acceptance by the plamtiffs did not operate as a 
waiver of the forfeiture. Lord Coleridge, J. observes as follows (at page 320) : 


“ That ıs well-recognized law which has never been disputed But there is a 
series of cases which establish that 1f an action is brought for recovery of posses- 
sion for breaches of covenants in the lease that is an irrevocable election to deter- 
mune the lease, and that no subsequent acts of the plaintiff can be relied on as 
qualifying that position ” 


There is no need to refer to the other decisions and ıt 1s sufficient to refer to the 
decision ın Cwl Service Co-operative Society v. Mogrigor’s Trustee? In that case, after 
the bankruptcy of the lessee, the lessors served on the debtors and the trustee in 
bankruptcy a notice of writ exercising the right of re-entry, and subsequently the les- 
sors made a demand for and accepted the rent which had accrued due. It was held 
that the demand for and acceptance of rent accrued due after the issue of the writ did 
not operate as a waiver of the forfeiture Russel, J , (at page 357) referred to the 
cases and pomted out the distinction between the demand for an acceptance of rent 
simpliciter and the issue of and the commencement of a writ or legal proceeding ın 
ejectment, the latter case constituting the final election of the landlord to determine 
the tenancy Reference may be made to the followmg observations (at page 358); 


** Neither of those cases touches the real question, namely, whether the issue 
and service of a writ in ejectment 1s such 2 final election by the landlord to deter- 
mine the tenancy that a subsequent receipt of rent 1s no waiver of the forfeiture In 
my opinion, the authorities establish that thisis so. In Jones v Carter! Parke B, 
held that after eyectment brought, there hemg no evidence of actual re-entry by 
the landlord, the landlord could not sue for rent ; and he cites with approval a 
decision of Lord Tenterden that the receipt of rent after ejectment brought for a 
forferture was no waiver of such forfeiture ; Doe v Meux5 To the same effect 1s. 
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the case of Grimwood v Moss!, where ıt 1s definitely stated that the bringing of an 
ejectment action 1s an urevocable election to determine the tenancy ; See also 
Rex v. Paulson? * and Evans v Enever? J adopt the words of Lord Coleridge, J., 
m Evans v Enever?, when he says. ‘ There 1s a series of cases which establish that 
if an action 1s brought for recovery of possession for breaches of covenants in the 
lease that ıs an n revocable election to determine the lease, and that no subsequent 
acts of the plaintiff can be relied on as gualıfyıng that position’ ” 


In Chengiahv Rajah of Kalahastı*, this Court followed and applied the rule enun- 
ciated in Jones v Carter and Grimwood v Moss: Tt was held that where a right of 
forfeiture had accrued to the lessor and he had elected to determine the tenancy, the 
election was irrevocable and the parties could not by any subsequent agreement 
revive the old tenancy Wallis, G J , observed that the framers of the Transfer of 
Property Act did not mtend to depart from the well-established rule of English Law 
that, where a right of forferture had accrued to the lessor and if he manifested his 
mtention to enforce the forfeiture, that was an election to determine the tenancy and 
the election was irrevocable 


Acceptance of rent which has become due since the forfeiture 1s regarded 
as waiver of forfeiture under the mam operative portion of section 112, because the 
acceptance of rent 1s an affirmance that the lease was subsisting at the time when the 
rent became due afte: the forferture. But this acceptance of rent, after the suit in 
ejectment is filed, 1s not regarded as a waiver, because, once the matter has come 
to the Court, the election has become irrevocable The only thing necessary 
under the second proviso 1s that there must be an unequivocal demand for 
possession ın a proceeding instituted in the Court. 


Though ıt 1s not strictly necessary in the instant case, I may, however, observe 
that the principle of Jones v. Carter5, that once an election has been made and the 
lease determined the election 1s ırrevocable, would apply even when the election is 
not followed by a suit in ejectment and 1f the lessor had merely given a notice ın writ- 
ing of his mtention to determine the lease as provided ın section 111 (g). If rent 1s 
subsequently received by the lessor, the rights of the parties will have to be deter- 
mıned in accordance with the provisions of section 116 of the Transfer of Property 
Act The determmation ofthe lease referred to in section 116 will ce1tamly clude 
the determinatı n of the lease asa result of the lessor electing to take dva tage of the 
forfeiture and determining the lease by giving notice ım writing under section 111 (g). 
Once the lease 1s determined by the issue of the requisite notice, a contractual 
relationship thereafter can arise only with the consent of both the parties The 
irrevocable character of the election must follow in either case On jurıstıc prin- 
ciples, I cannot see any difference between the determınatıon of the lease under 
section 111 (g) as a result of the issue cf the requisite notice after forfeiture and 
the determmation of the lease under section 111 (g) L gically speaking the 
acceptance of rent referred to ım the opening words of section 112 must be accept- 
ance of rent before the lessor issues the notice m writing, determining the lease, 
under sec ion 111 (g). As in the instant case a suit ın eyectment has been ınsti- 
tuted, 1t 1s unnecessary to pursue that aspect further 


I shall next consider the scope of section 113, 2.2., the receipt of rent by the 
landlord accruing due subsequent to the notice determiming the lease followed by 
a suit m ejectment. The plain language of section 113 indicates that a waiver 
does not ipso facto resultfrom any act of omission or commission on the part of 
the lessor, but the act must be such as clear evidence of the lessor’s intention to 
treat the lease as subsisting It is the intention of the lessor to treat the lease as 
subsisting which 1s the predominant and deciding factor in bringing about a 
waiver and not any particular act by itself. Illustration (a) must, therefore, be 


understood and a»p'ıed ın consonance with the principle w derlying the secticn 
soe A 
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with due re'crence to the intention of the lessor. There is ro werrent for the 
view that me e receipt ofrent, whatever may be the intention of the lessor, should 
of its own force, divorced from the circumstances of the case, be regarded as 
amounting to a waiver. Illusirations are useful as aids to construction and for 
securing the proper meaning of the section, but they cannot control the plain 
meaning of the section; See Koylash Chunder Chose v. Sonatun Chung Baroowe1. 
Illustrations appended to sections of a statute are useful to show how sections may 
operate and are of relevance and value in construing the text. They should only 
be rejected as repugnant to the section asthe last resort of construction : 
vide Maxwell on Statutes page 43 . Mohrmed Syedol Arifin v. Yeoh Oot Gark?, and 
Jumma Maspd v Kodımanıandra Devah3 I do not see any repugnancy between the 
operative portion of section 113 and the Ilustration (a) as there 1s no difficulty in 
understanding the /lustiat on m consonance with the section The context m which 
a particular act 1s referred to ın section 113 shows that the rent should be received at 
such tıme and ın such manner as to be equivalent to the landlord assenting to the lessee 
continumg in possession. The recept of rent may only create a presumption and 
cannot by its own force amount to a waiver Section 113 consists of two limbs (a) 
the express or implied consent of the person to whom notice 1s given and (4) “the 
act of the person giving the notice showing the mtention to treat the lease as subsist 
ing.” In order to constitute a waiver, both the limbs must concurrently operate, 
which means, that an act by itself and of 1ts own force, without reference to the 
intention of the parties, cannot bring about a waiver So much 1s quite clear from the 
plam language of the section, which embodies the basic principles, and I find no 
justification for reading the Jllustratzons as bemg repugnant to the section Every 
effort should be made to mteıpret the Illustration in conformity with the main sec- 
tion The principle underlying section 116 of the Act will also apply in applying 
section 113 as this is also a case of continuance of the lease restoring the old tenancy. 
The English law regards the effect of waiver as creatmg a new tenancy, but the lan- 
guage of section 113 pomts to a restoration of the old tenancy. As observed earlier, 
this is really a distinction without difference because, m either case the essential point 
to be considered is whether the other party 1s contmuing ın the relationship of a lessee, 
either under the old lease restored, or under a new tenancy, subject to the same terms 
and conditions of the prior lease, as specified in section 116 It 1s in this connection 
that reference must be made to the following observations of the Supreme Court m 
Karnam Industrial Bank v Province of Bengal! 


“ There can be no question of the lessee ‘contmumg ın possession’ until the lease 
has expired, and the context m which the provision, for acceptance of rent finds a 
place clearly shows that what 1s contemplated 1s that the payment of rent and its 
acceptance should be made at such a time and in such a manner as to be equivalent to the 
landlord assenting to the lessee continuing in possession”? 


I may also add that the marginal note “‘ waiver of notice to quit ” and the lan- 
guage employed in section 113 that “ the notice is waived ”, are not happy and that 
what really happens 1s virtually the creation of a new tenancy on the old terms and 
not a revival or restoration of the old tenancy. Viewed ın this light, there 1s no diff- 
rence between the Indian and English law The expression “‘ waiver of notice to 
quit” has been used ın the section rather loosely, takmg the expression fiom some of 
the decisions in England I may refer to the followmg statement m Radman’s Law 
of Landlord and Tenant (13th Edn, page 528, section 390) to show that the 
use of the expression “‘ waiver of notice to quit ” after the determination of the lease 
by such notice is not technically correct . 


“ Efe t of withdrawal —A notice to quit may be withdiawn or abandoned dur- 
ing its currency, or the right to enforce ıt may be waived, either expressly or by 
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implication, before ıt has expired, but no withdrawal, abandonment , or waiver 
is effectual without the consent of the party to whom the notice 1s given. 


It has been held that a withdrawal of the notice by consent during 1ts currency 
does not nullify the notice, but operates as evidence of an agreement for a new 
tenancy to take effect on the determmation of the old Where the notice has ex- 
pired, zt zs technically wrong to speak of a wawer though this convement expression 15 com- 
monly used If the relationship of landlord and tenant contmues thereafter zt 15 
by agreement between the parties constitutmg a new tenancy, since the old tenancy 15 
already at an end ” 


An examination of the cases, which have dealt with the scope of section 113, 
read with Illustration (a) thereto, shows that the preponderance of the weight of 
authority 1s that in addition to the receipt of rent by the landlord there should he 
proof that the receipt was with the intention to treat the lease as subsistmg Accord- 
ing to the decisions, there should be either an express contract or conduct of the 
parties justifying the mference that, after the determmation of the contractual 
tenancy, the landlord’s mtention was that the occupation of the premises was as a 
tenant. Whether the conduct of the party justified such an mference would 
undoubtedly turn upon the facts and circumstances of each case. 


In this connection I may refer to the following observations of Lord Greene, 
MR. in Bocker v. Palmer’: 


“ To suggest there 1s an intention there to create a relationship of landlord and 
tenant appears to me to be quite impossible Theres one golden rule which is of 
very general application, namely, that the law does not impute intention to enter 
nto legal relationship where the circumstances and the conduct of the parties negative any 
antention of the kind. It seems to me that this ıs a clear example of the applica- 
tion of that rule.” 


“Th die uistaut vase İL 1s impossible tu drerlbüne to the owner the intention ether 
to contmue the relationship of landlord and tenant or to create a new tenancy, 
The writ proceedings initiated by the tenant questioning the legality of the order of 
the Government, the hot contest made by the landlord therein and the landlord 
filing a suit immediately after the order of exemption passed by the Government 
completely repeal any notion of the relationship of landlord and tenant. 


The circumstance that in the receipts issued by the owner, the word ‘ rent’ 1s 
used is not decisive of the question. 


In this connection, reference may be made to the latest decision of the Supreme 
Court in Ramamurthy Subudht v. Gopınath?. That case dealt with the question whether 
the relationship between the parties was that of landlord and tenant or that of 
licensor and licencee. In that case the suit ın ejectment, after the termination of the 
tenancy, was compromised, under which ıt was specifically provided that the tenant 
should vacate the house in question after a period of five years and that he should 
pay all arrears of rent claimed in the suit and also pay future rent promptly with a 
condition that, if the tenant committed default to pay rent for three consecutive 
months, the landlord would be entitled to obtain possession of the house. The 
question arose whether this compromise created a relationship of landlord and 
tenant so 7s to attract the provisions of the Orissa House Rent Control Act. In deter- 
mining the mtention of the parties, the Supreme Court pomted out that the fact 
that the owner had brought the suit ın eyectment was an important circumstance in 
the view that when the landlord had brought the suit his mtention was manifest that 
he was keen about ejecting the lessee after having terminated the tenancy, and it was 
difficult to impute thereafter an intention to the lessor to create a fresh tenancy. 
Commenting upon the use of the word ‘ rent’ in the memorandum of compromise, 
the Supreme Court observed : 
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“ Commg to the terms of the compromise,ıt 1s, true as stressed by the learned 
counsel for the respondent that the word ‘rent’ has been used, but the word ‘rent’ 
is not conclusive for, as observed by this Court m State of Punjab v. British India Cor- 
poration Lid +, in its wider sense rent means any payment made for the use of land or 
buldings and thus includes the payment by a licensee ın respect of the use and occupation 
of any land or building In its narrower sense it means payment made by tenant to 
landlord for property demised to hım”. 


‘The prmcıple of this decision completely governs the mstant case, both on the ques- 
tion of the effect of the suit ın ejectment and the effect of the receipts passed using the 
word ‘rent’. 


I shall next refer to another recent decision of the Supreme Court ın Calcutta 
Credit Corporation Lid v. Happy Homes? In that decision, too, the Supreme Court point- 
ed out that under section 113 of the Transfer of Property Act the act which operates 
as a waiver must show an intention to treat the lease as subsisting and the other party’s 
consent, express or implied therefor. In that case the tenants, who were holding 
over, issued, on 12th August 1953, a notice to the landlord of their mtention to vacate 
the premises on 31st August, 1953. But by their letter, dated 26th August they 
withdraw thatnotice. The landlord did not agree to the withdrawal of the notice 
and insisted that the lease had been determined under section 111 (4) of the 
Transfer of Property Act. Dealing with the question of waiver, the Supreme Court 
‘observed as follows : 


“ Clearly section 113 contemplates waiver of the notice by any act on the part 
of the person giving it, 1f such an act shows an intention to treat the lease as subsist- 
mg and the other party gives his consent....express or ımplıed therefor. The law 
under the Transfer of Property Act on the question in hand is not different from 
the law in England. Once a notice 1s served determining the tenancy or showing 
an intention to quit on the expiry of the period of the notice, the tenancy is at an 
end, unless with the consent of the other party to whom the notice is given the 
tenancy 1s agreed to be treated as subsisting ” AA 


oe 





Reference may also be made to the decision ın Clarke v Grant®, in which after 
valid notice to terminate the lease the agent of the landlord accepted the rent in the 
mustaken belief that it was for a period prior to the notice, determming the lease. It 
was held that it did not amount to waver It is true that the mistake on the part of 
the agent when he received the rent 1s an important distinguishing feature, of that 
case but what is relevant 1s the prospective of approach of Lord Goddard, G.J., as to 
the consequence of the receipt of rent The distinction between the receipt of rent 
in the case of a forfeiture before determming the lease and the receipt of rent after 
the determination of the lease was pointed out in these terms : 


“ Tf one may say so with respect to the learned Deputy Judge, he fell into the 
error of confusing an acceptance of rent after a notice to quit with an acceptance 
of rent after notice thatan act of forfeiture has been committed. If a landlord seeks 
to recover possession of property on the ground that breach of covenant has entitl- 
ed him to a forfeiture, it has always been held that acceptance of rent after notice 
waives the forfeiture, the reason being that in the case of a forfeiture the land- 
lord has the option of saying whether or not he will treat the breach of covenant as 
a forfeiture The lease is voidable, not void, and if the landlord accepts rent after 
notice of a forfeiture 1t has always been held that he thereby acknowledges or 
recognises that the lease is continuing Wath regard to the payment of rent after a notice 
to quit, however that result has never followed. If a proper notice to quit has been given 
in respect of a periodic tenancy, such asa yearly tenancy, the effect of the notice is 
to bring the tenancy to an end just as effectually asif there has been a terms 
which has expired. Therefore, the tenancy having been brought to an end by a notice to 
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quit, a payment of rent after the termmation of the tenancy would only operate ın favow 
of the tenant rf rt could be shown that the parties intended that there should be a new tenancy. 


That has been the law ever since 1t was laid down by the Court of Kmg’s Bench 
in Doe d Cheny v Batten! where Lord Mansfield said . 


“ The question therefore 1s, quo ammo the rent was received, and what the real 
intention of both paities was ?”’ 


It ıs mmpossible to say that the parties in this case mtended that there should be 
a new tenancy ‘The landlord always desired to get possession of the premises. 
Thats why he gave his notice to qut The mere mistake of his agent ın accepting 
the money as rent which had accrued 1s no evidence that the landlord was agreemg 
to a new tenancy ” 


In the instant case there can be no doubt, that quo anım» when the rent was 
received during the pendency of the suit was not to have the relationship of land- 
lord and tenant. 


I may next refer to the Bench decision of the Bombay High Court m Navmilal v. 
Baburao? In that case, the Rent Court released the house for the personal use of the 
landlord and he filed a suit in ejectment after serving upon the tenant the requisite 
notice to quit. The tenant sent a cheque expressly stating as rent but the landlord 
in the receipt, noted that he received ıt as compensation for use and occupation. 
On behalf of the tenant emphasis was laid on the absence of a proviso ın section 113 
of the Transfer of Property Act corresponding to the second proviso to section 112. 
But this argument was not accepted and the Bench held that the test in all these 
cases 1s the intention at the tıme when the payment is received, ze, was the act of 
the landlord one from which one can impute the mtention of creating a renewal of 
tenancy Stone, C J , pomted out that ın the case of acceptance of rent subsequent 
to the notice to quit by the landlord is inaccurately referred to as the waıve' of a 
notice to quit but that the correct view 1s that ıt 1s the creation of a new agreement. 
The decision of Buckland, J , in Manteklal v. Kadambımi was referred to but not 
followed. Kanıa, J , (as he then was) who delivered a concurring judgment and 
observed that in the matter of effect of acceptance of rent after notice to quit there 
was no difference between the Indian Law 2e , the provision in section 113 of the 
Transfer of Property Act, and the English law The learned Judge also rejected 
the argument that by reason of the absence of a proviso in section 113, the Legislature 
should be deemed to have made a departure from section 112; 1t was also pomted 
out that the phraseology of section 113 1s not strictly accurate That receipt of 
rent cannot be separated and divorced from the intention to treat the lease as sub- 
sisting was pomted out ın these terms : 


“ In my opinion, this lme of argument 1s faulty, because ıt attempt to split the 
provision of section 113 m two parts It ıs an attempt to read in section 113 
the words ‘ by acceptance of rent? as an act resulting absolutely m the waiver 
of the notice to quit, irrespective of the question whether there was an intention 
to treat the lease as subsisting or not ” 


I may also add that the relevant discussion in this Bench decision of the Bombay 
High Court, attention. is focussed maınly on the question ofthe effect of receipt and 
not on the note made by the landlord that the receipt of the money was as compen- 
sation Even the recital, whether as rent or “as compensation,” is not decisive in 
view of the decision of the Supreme Court m Ramamurthy Subudhi v Gofnnath*, referred 
to earlier 


Reference must next be made to the decision ım Kamlapat Sahar v Mt. Manho 
Bıbı 5 In this case the landlord mstituted a suit ın ejectment and obtained a decree. 
The question arose whether payment of rent in pursuance of an arrangement in the 
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appellate Court ın the matte: of stay of execution amounted to waiver when pay- 
ments were received as rent The decision m Manıcklal Dey v Kadambını Dassı? was 
referred to and dissented Kıdwaı, J., delivering the judgment observed that once 
the suit has been mstituted ıt cannot possibly be said that the lessor had manifested 
the intention that the lease was subsistmg It was observed that the word “rent ” 
was misused m the receipt and would not ımdıcate that notice to quit had been 
waived The importance of this decision 1s that when a landlord and the tenant 
have been engaged ın a serious fight in Court proceedings asserting rival contentions, 
ıt was impossible ın that background to ımpute to the less or an mtention to treat 
the lease as subsisting The prıncıple of this decision directly applies to the instant 
case 


In Ilahibux v Munu Khan? in which the facts were similar, the same view was 
taken observing that the test was, 1f the tenant had insisted upon withdrawal of the 
suit in ejectment treating the relationship of landlord and tenant as subsisting, would 
the landlord have agreed It was observed that the act of the landlord ought in the 
light of the circumstances m the case lead to the irresistible conclusion that he had 
given up the rights asserted by him m the proceedings and that when parties are 
litigating their rights m Court those rights could not be affected except by an 
express contract between them to the effect that the rights asserted in the suit by 
the plamtıff and denied by the defendant had been adjusted eithe: out of Court or 
through the mtervention of the Court 


I may now refer to the decision of the Calcutta High Court in Mahadeo Prasad v.. 
Sulekha Sarkar? m which the view of Buckland, J was not followed In that case 
the landlord after a valid notice to quit brought a suit and obtamed a decree in 
ejectment, the tenant’s claim for protection under the Rent Control Law having 
been negatıved During the pendency of the appeal by the tenant, the landlord 
accepted rent from the tenant who desired to be relieved from the bother of deposit- 
ing the rent under the procedure provided in the Rent Control Act It was held 
that under the circumstances, payment and acceptance of rent was not with the 
intention of renewıng or reviving or contmuing the old tenancy or creating a new 
one It was also held that mdependently of the representation of the tenant that 
he made the payment to the landlord merely as a matter of convenience the legal 
position was the same and there was no waiver as there was not the requisite 
consensus ad idem to treat the lease as subsisting With regard Illustrateon (a) 
to section 113, ıt was pomted out that it 1s only ın the absence of any indication 
pomting reasonably to a contrary mtention that the acceptance of rent would amount 
to a waiver In this decision the decision of Buckland, J , m Manicklal Dey v Kadam- 
bım Dassı! was not only referred to but the criticism of Stone, GJ, ın Navmilal 
v Babuao* was also referred to with approval This decision clearly emphasises 
that the fundamental prmcıple in the doctrine of waiver 1s the tention of relın- 
quishment of a known right, and that an act by itself would not amount to waiver. 
This decision was followed and approved in a Bench decision reported in the same 
volume in Panchannan v Harıdas5 ın which also the decision of Buckland, J in Mamck- 
lal Dey v Kadambını Dassı! was referred to and dissented In that case, after notice 
to quit, the payment of rent was made and recerved The tenant made the payment 
in pursuance of the Rent Control Act and the landlord received ıt The Bench 
pointed out that mere acceptance of rent was not decisive but the mtention was the 
important factor and the circumstance that ıt was paid under the provisions of the 
Rent Control Act, leavmg no option to the landlord repelled any mtention on his 
part, to treat the lease as subsisting The pomt to be noticed ın this decision and 
other decisions where payments were made and received under the Rent Control 
Act 1s that those decisions emphasise that the governing factor 1s the mtention and 
not mere receipt, divorced from the other circumstances of the case The Bench 
pomted out that ıt 1s for the tenant to establish that there was an intention to treat 
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the lease as subsisting and that the circumstance under which the rent was paid and 
received was the important consideration and not the mere payment. 


In Pullin Beharı v Maiss Lila Dey! the same view was taken and the decision in 
Mahadee Prasad v Sulekha Sarkar? was approved and followed. While referrmg to 
this decision, I may add that there are observations in that judgment that there 1s 
some difference between the English Law and the Indian Law m view of the language 
employed m section 113 of the Transfer of Property Act, which I have already indi- 
cated 1s not quite happy That apart the recent decisions of the Supreme Court in 
Ramamurty Subudhı v Gopinath? and Calcutta Credit Corporation Lid v Happy Homes 
have made ıt clear that the section 113 of the Transfer of Property Act there 1s really 
no difference between Indian and English Law. 


In Mot: Lal v. Basant Lal® ıt was held that no question of waiver arises after the 
landlord has brought a suit after 1ssuing a valid notice determing the lease. It 
was observed as follows :— 


“ As will appear from the language of section 113, a waiver can be brought 
about by the action of the landlord if after determimmg the tenancy by notice 
the landlord chooses to accept the rent again from the tenant. In such an event 
under section 113 of the Transfer of Property Act, a notice for determmation of the 
lease already given by the landlord to the tenant will be deemed to have been 
waived No question of waiver arises after the landlord has brought a suit on 
the basis of a valid notice given for determınatıon of the lease. After such a suit 
has been brought, there can be no waiver, though ıt 1s always open to a landlord 
to renew the lease at any time he pleases. I do not therefore think that any ques- 
tion of waiver arises m this case.” 


In Harbhajan Singh v. Munshi Ram“ the same view was taken emphasising that 
the question of waiver 1s one of mtention and that mere acceptance of rent after the 
expiration of the notice to quit is not in itself a waiver but that ıt is merely a cırcum- 
stance which will have to be considered along with other facts of the case bearing 
upon the question of intention of the lessor. The circumstances relied upon m that 
case repelling any inference of waiver was, the Court proceedings instituted by the 
landlord to recover possession. 


The Patna High Court also has taken the same view m Zaffar Hussain v. Mahabır 
Prasad? that acceptance of rent by the landlord after the issue of notice to quit by 
itself would not constitute waiver and that there must be evidence of consensus ad 
idem between the parties to continue their relationship as creating a new tenancy. 
The view taken by the earlier Bench decision of the same High Court m Wall: Ahmed 
v. Mt. Hussam? was followed In Zaffar Hussain v. Mahabır Prasad", the notice to 
quit was given on llth January, 1954 and application for eviction was filed in June, 
1954, the complaint of the landlord bemg that the tenant defaulted to pay rent from 
November, 1953 to May, 1954, and the question was whether the claim for rent for 
the period subsequent to the termination of the lease by notice to quit amounted to 
waiver. The Bench held that it must be shown by independent evidence that the 
landlord has attempted to contmue the relationship of landlord and tenant and that 
in the absence of such evidence, 2 mere claim for rent would not be sufficient In 
the earlier case in Wall: Ahmed v Mt Hussaımı9, the Bench had held that the insti- 
tution of a suit m ejyectment is an unequivocal declaration of an intention to deter- 
mine the tenancy and the melusion of a claim for rent ır such a suit should not be 
held to be a waiver, but the claim for rent must be understood asa claim for damages 
for wrongful occupation. In Puran Mal v. Onkar Nath®, notice in quit was given 
by the landlord on Ist June, 1946, and a suit ın eyectment was filed in November, 
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1946, ın which there was also a claim for arrears of rent from February, 1946, 
upto the date of suit and future profits. A second suit for the same relief was filed in 
Decembeı, 1949, claiming arrears of rent from December, 1946 to November, 1949. 
Both the suits ın which there was a dental of title were decreed. In the High Court, 
the plaintiff was permitted to amend the plaint deleting the clam for rent On 
behalf of the tenant, an argument was advanced that, notwithstanding the deletion 
of the prayer for recovery of rent, the landlord must be deemed to have waived in 
view of his having previously claimed rent ın both the suits for the period subsequent 
to the notice to quit. The Bench held that the question of waiver was essentially 
a question of tention and the action of the landlord should mainfest an intention 
to keep the lease still subsisting. The matter was stated thus : 


“Further, as will appear from the above, the question whether or not there was 
waiver of notice to quit is purely a question of intention of the parties. It is 
quite maınfest from the provisions of section 113 that ın order to constitute 
waiver there must be an intention not only on the part of the lessor but also on 
the lessee to treat the lease as subsisting In order, therefore, to determine whether 
or not in a particular case there was waiver of notice to quit one has to see 
whether from the contract of the landlord and tenant, by demand and acceptance 
of rent or by demand followed by express promise to pay, or otherwise an inten- 
tion to treat the lease as subsisting can be inferred, and this would certainly depend 
upon the facts and circumstances of cach case 


When it 1s a question of intention it 1s plain that not even the payment and 
acceptance of rent by the landlord after the notice to quit, much less a mere 
demand of rent, necessarily waives the notice. The question under section 113 
is whether the act of landlord, manifested either by acceptance of rent or by 
demand of rent, is such as necessarly leads to the inference that there was an 
intention of creating a renewal of the tenancy or as treating the tenancy as still 
subsisting. Therefore, neither the acceptance of rent nor the demand of 
rent is conclusive on the question of waiver. It 1s a question of fact to be 
determined in each case.” 


I may next refer to the decision of the Single Judge ın Ram Dayal v. Jawala 
Prasad', where during the pendency of the suit in ejectment, the landiord received 
rent from the tenant and the learned Judge referred to and followed the decision of 
Buckland, J., in Manicklal Dey v. Kadambint Dassı?, taking the view that the mere 
act of receiving the rent was sufficient to constitute waiver though such a receipt 
was made during the pendency of the suit. There is no reference to any other 
decision and discussion. With respect, I am of the view that this decision is not of 
much assistance as a precedent. 


Learned Counsel for the appellant relied upon the Bench decision in Kapur 
Chand v. Kanı3, of the Andhra Pradesh High Court where the landlord has received 
rent from the tenant after notice to quit. There, before the matter came to the 
High Court, there was a remand earlier and on remand the lower appellate Court 
had found on the evidence that the landlord accepted the rent for several months 
after the notice to quit with the intention of treating the lease as subsisting On 
this finding, if I may say so, it was rightly held that the landlord, cannot eject the 
tenant. The decision in Ka: Khushroo v. Ba Jerbait, turned upon the peculiar facts 
of that case and there was a difference of opınıon, Patanyali Sastri, J., as he then 
was, taking a different view There, after notice to quit, defendants 2 and 3 who 
claimed to be sub-tenants sisted upon continuing in possession and paid the rent 
month after month The majority took the view that the landlord had ol.vious 
motive in recerving the payments of rent after a particular period 2e, the appoint- 
ment of a receiver of the property of the mortgagor at the instance of his mortgagee. 
Having regard to the uniform view taken ın all the decisions, both Indian and 





1 AIR 1966 All 623 346 
2 AIR 1926 Cal 763 4 (1949) FGR 262. (1949) FLJ. 168: 
3 (1959)1An WR 143 AIR 1959Andh AIR 1949 F.C 124 


260 THE MADRAS LAW JOURNAL REPORTS, (1969 


English, I am not inclined to mterpret this decision of the Federal Court as am 
authority for the position that the payments and receipt of rent as such in every 
circumstance would amount to waiver, whatever may be the circumstances of the 
case and the intention of the lessor It 1s significant to refer to the following 
observations to show the crucial distinguishing feature ın that case. 


“ There was obviously a change when the second set of cheques were sent to 
the plaintiff in November, 1942 This time they were not returned to the defen- 
dants and the plamtiff kept them ın his hands for some time and then sent them 
on to his bankers Curiously enough this synchronizes with the appointment of 
a Receiver by the mortgagees who was to take possession of the house on 20th 
November, 1942 It may be that ıt was this circumstance which brought about 
a change in the mind of the plaintiff ” 


That the Supreme Court regarded the intention of the parties as important is clear 
from the decision m Karnam Industries Bank v Province of Bengal’, already referred 
to, ın which the Supreme Court has adverted to the significance of the context ın 
which the payment was made and received In the decision of the Federal Court 
emphasis was laid that when the tenant made the payment, he used the word ‘rent’ 
in the letter which accompanied the cheque In the latest decision of the Supreme 
Court already referred to ın Ramamurty Subudh v Gopmath®, the Supreme Court 
had observed that the use of the word ‘rent’ was not conclusive. For all these 
reasons I am of the view that the decision of the Federal Court in Kapadıa's case? 
must be restricted to the facts of that case and not laying down a general proposition 
contrary to the plam language ın section 113 of the Transfer of Property Act in 
which the intention to treat the lease as subsisting 1s clearly emphasised, I may 
also add that ın Abdul Fameel v M/s Simson and Machonochy Lid* I have held that 
ifa contractual tenancy comes to an end by efflux of tıme andıfthe tenant continues. 
in possession and the landlord accepts the rent after such expiration that will not 
afford ground for holding that the landlord has assented to a new contractual tenantys—~ 
The observations of the Supreme Court in Ganga Dutt v Karlıka Chanda Das, as 
extracted ın the above decision would show that the Supreme Court was 
already of the view that after the determination of the tenancy, possession of 
the tenant must be in pursuance of any contract, express or implied, thereby empha- 
sısıng that the paramount consideration 1s the tention of the parties concerned and 
not any physical act of omission or commission 


The result is the second appeal 1s dismissed with costs. No leave. 
S.V.J. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Appellate Jurisdiction ) 


PRESENT —Mr M ANANTANARAYANAN, Chief Justice AND MR. Justice 
M NATESAN 


A. Mohambaram . Appellant* 
v. 


M. A Jayavelu, Advocate, residing at Thenramanı Street, Vellore, 
N.A District and others Respondents 


Criminal Procedure Code (V of 1898), sectzon 492 and Crunınal Rules of Practice, Rule 45— 
Constitution of India, Articles 22°7 (2) and 309 proviso—Appotntment of Public Prosecutor— 
Procedure—Whether rule 45 directory or mandatory—Fazlure to comply—Effect of— 
Appointee not a nominee of Collecdor—Valıdiy of such appointment. 


Cons'ıtu'zon of India (1950), Article 226—Writ of quo we rranto— When can be sustamed— 
Office of Public Prosecutor, whether public office Admumstratwe—Interference by 
Court. 


Constitution of India (1950), Articles 14, and 16—Employment or appointment to office under 
State—Taking into account extraneous constderations—Whether violative. 


Words and Phrases—‘Nommate’. 


Pır Anantanarayanan, G J —Not merely ıs the office of Public Prosecutor a public 
office but ıt is a public office of considerable significance, for the integrity and 
efficiency of the :dministration of Crimmal Justice Any one appointed to this 
office must, in the interests of the public, have a high degree of efficiency, and 
knowledge of the law of Crimesand the Criminal Procedure; he must have 
character and integrity, that are irreprochable, and above suspicion , he must 
have a sense of his duty to the public and to the Court, as over-riding considera- 
tions It 1s in the mterests of the State and the Public, that any selection to such 
an office, must be based on the most pertinent considerations, without preyudice 
or favour, and that only the best person or persons should be appointed 

Unless and until rule 45 of the Crimmal Rules of Practice ıs changed, in 
accordance with the due procedure, ıt 1s a law-based rule, which Government 
must adhere to It cannot be set at naught, or flouted, ın an individual cases 
merely because of caprice, or in an arbitrary manner If that happens the Court, 
are bound to interfere, though ıt may be open to Government to modify or alter 
the ule, for future contingencies 

Not merely are the Executive Authorities, that 1s, the State im its Executive 
aspect, bound to conform to the rule of law, but such a requirement is even more 
obligatory on the State, than on any private citizen Any such decision should be 
predictable, and ın conformity with principle, ıt should both appear to conform, 
and, also in the spirit as well as the letter, should subserve the rule of law 
Arbitrarmess ın any such sphere, if countenanced or tolerated, will gravely 
jeopardise the rule of law, and may even bring 1t to an end 

Per Natesan, J —To sustain a quo wanani? writ, the applicant has to satisfy the 
Court that the office ın question 1s a substantive public office and that the ıncum- 
bent whose position is questioned 1s holding the post without legal authority 
that is ın appomting him the Government has contravened statutory provisions or 
binding rules (That the office of Public Prosecutor 1s a public office was not 
questioned ) 

Indubitably the office of Public Prosecutor involves duties of public nature and 
of vital interest to the public Manıfestly, the public would, ın a large measure 
be interested ın the manner ın which he discharges his duties, and he could be 
properly considered, to be a person employed in connection with the affairs of the 
State. 
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The procedure relating to the appointment of Public Prosecutor can be said to 
relate to practice and proceedings of the Court The power to frame rules for 
regulating the practice and proceedings of criminal Courts can properly include 
the qualifications of the person who has to function as Public Prosecutor in Criminal 
Courts. Rule 45 cannot be considered inconsistent with the provision of 
section 492 Crimical Procedure Gode, vesting the power of appomtment of 
Pub'ıç Prosecutor or the State Govercmen*. The rule does not, in the least, det zct 
from the power of Government to appoint Public Prosecutor It only sets out 
the procedure which the Government will follow ım making the appomtment. 
Notwithstanding the rule, the power to appoint Public Prosecutor still vests in the 
State Government, and so the requirement of Article 227, for validity of the rule 
that ıt shall not be inconsistent with the provision of any law for the time being ın 
force, 1s fully satisfied (Held, this rule could be sustained also under the Proviso 
to Article 309 of the Constitution ) 


Having regard to the history of the rule regarding the appointment of Public 
Prosecutor, 1t was held that the rule has been made under constitutional powers 
and so has statutory force, whether ıt ıs Arty le 227 or the Proviso to Article 309 
that 1s relied upon ‘The appointment of Public Prosecutors for the Districts 
does not rest solely on Standing Orders of the Government 


The appointment by Government of a Public Prosecutor for the District is con- 
ditioned by two requisites. Firstly the Collector should consult the Sessions Judge. 
Secondly after such consultation, the Collector should submit his nomination to the 
Government. This does not mean that the Government 1s bound to accept the 
nomination sent up by the Collector It ıs not the rquirement of the rule that 
there can be only one nomination, and, once a nomination 1s sent up, it must be 
accepted by the Government To ınterrret the rule in that manner would be to 
make the Collector the appointing authority,—and that he 1s not—under section 
492 Criminal Procedure Code And such an interpretation would make the rule 
ultra vires, whether it 1s a rule under Article 227 or Article 309 ‘The Government 
is the appomting authority and it is the Government that has to take the final 
decision It may not approve of a nomination sent by the Collector It may 
require the Collector to make a fresh nomination or call for a panel of names with 
his recommendation ın consultation with the Sessions Judge. Only, for appoint- 
ment not to contravene the rule, ıt must be a nominee of the Collector that should 
be appointed for the post The object of the requirements of the rule 1s self 
evident The subject-matter is such that the requirements of the rule cannot be 
considered to be empty formalities They are intended to secure to the Govern- 
ment, the appointing authority, real assistance (On facts held, rule 45 has been 
violated). 


Rules made under statutory powers, unless they are constitutionally invalid, 
must be adhered to Statutory Rules which are functional in character are not 
made to be violated at the caprice of the Executive Auhoirty concerned There 
is no such thing as absolute or untrammelled discretion, the nursery of despotic 
power, in a democracy based on the rule of law (Held, true the appointment 
is an administrative act; but if it contravenes the law, Courts can intervene even 
with an act of the Executive Authority Here no absolute discretion is vested ın 
the Government for making the appointment The appointment has to be 
made ın accor’ance with a rule, and a procedure prescribed has to precede 
the appomtment ) 


If people who have to exercise a publicduty by exercising their discretion take 
into account matters which the Courts consider not to be proper for the guidance 
of their discretion, then ın the eye of law they have not exercised that discretion. 
When considerations extraneous to the suitability of a person for appointment 
are taken into account ın making an appointment, there ıs an abuse of discretionary 
power and so the exercise of power exceeds the bounds of authority. The other 
aspirants for the office would have been left out of consideration on totally irrele- 
vant grounds It could then well be said that Article 16 which provides that there 
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shall be equality of opportunity for all citizens ın matters relating to employment 
or appointment to any office under the State, and Article 14 are violated While 
the fitness of a person to an office may be solely within the discretion of the appoint- 
ing authority, the discretion must be exercised, bona fide Arbitrary discarding of 
existing rules, be they administrative, and umprovising ad hoc procedure for p. rti- 
cular cases, 1s dangerously unhealthy trend, as ıt may descend to “ ad hominum” 
procedure and give room for comments of favoured treatment violative of Article 
16 While Courts will not interfere with the choice of an individual with reference 
to an appointment made im the due exercise of its discretion by the Government 
without shutting out of consideration the claims of others for the post, Courts will 
certainly stand guard and are bound to do so, ın a democracy, against flagrant 
abuse of powers on the simple and sound principle that the Constitution ‘ cannot 
have intended powers to be abused beyond what might be called the inevitable 
area where opinions may legitimately differ’ 


To nominate, means, to name or designate by name for office or place. 
A meaning for the word “nominate” ıs ‘ to propose for office’. 


Appeals under clause 15 of the Letters Patent against the Order of the Honoura- 
ble Mr Justice Kaılasam dated 28th March, 1968, and made ın the exercise of the 
Special Original Jurisdiction of the High Court in Writ Petition Nos. 436 and 437 of 
1968, presented under Article 226 of the Constitution of India to (4) issue a writ of 
quo warranto directing the first respondent requiring him to show cause by what 
authority he claims to have-us:;sntoy and perform the rights, duties, privileges of 
the office of the public prosecutor, North Arcot at Vellore, and (z) to issue a writ 
of mandamus directing the 2nd respondent abovenamed to act upon the only nomina- 
tion of the Collector of North Arcot District for the post of public prosecutor, North 
Arcot and to appoint the petitioner therein as the Public Prosecutor, North Arcot 
District, ignormg its order GO. Ms. No 231 (Home Department), dated goth 
January, 1968. 


V. Thıyagarajan, for Appellant. 

T Govindarajulu and P.M Sundaram, for 1st Respondent 

The Government Pleader, for 2nd Respondent. 

The Court delivered the following Judgments 

Anantanarayanan, C.J —I have had the advantage of perusing the judgment of 
my leari.ed brother, which discusses all relevant aspects of these Writ Appeals, in 
considerable detail. I am ın entire agreement with his conclusions, and, if I am 
appending a brief, separate judgment, it is only because of the importance of the 
vital aspect. 


The facts of the record themselves are incontrovertibly established, and, indeed, 
there are no two views permissible on the facts. Briefly stated, in making the appoint- 
ment of the first respondent to the office of the Public Prosecutor, North Arcot 
Sessions Division, the State was not appointing a person who had been nominated. 
by the Collector, or was any nominee of the Collector, under rule 45 of the Criminal 
Rules of Practice. The view to the contrary, taken by the learned Judge (Kailasam, 
J ) is clearly based on a misconception of the actual facts of the record, as my learned. 
brother has so plainly shown 


On this aspect, which is the factual aspect, ıt 1s suffic ent to be very brief As 
the rule makes it mandatory for the Collector to consult the Sessions Judge, what 
actually happened was that the Collector referred the names of 17 Advocates, furnish- 
ed by the Bar Association, to the District and Sessions Judge, to enable hım to 
propose names, separately, for the office of Public Prosecutor and the office of Govern- 
ment Pleader, as the Collector had justification to assume that separate incumbents 
would have to be appointed for the two offices. The District and Sessions Judge 
furnished two distinct panels of names, and the appointee-respondent was included. 
in the panel of names for the office of the Government Pleader , which does not now 

~ concern us at all. It 1s not in dispute that the name of the appellant was included. 
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by District and Sessions Judge m the panel of names for the office of Public Prose- 
cutor The Collector forwarded his nomination to Government, m comphance 
with rule 45, making the specific recommendation or nomination, whichever ıt might 
be termed,*that the appellant, who was then Additional Public Prosecutor, be 
appointed Public Prosecutor, North Arcot Sessions Court The appointee-res- 
pondent was not nominated by the Collector for this office, ın any sense If the 
nomination of the Collector had been accepted by Government, the appomtment 
of the appellant to that office would necessarily have created a vacancy in the office 
of Additional Public Prosecutor, a distinct office, the filing up of which was not 
then imminent. The Collector expressed his opmion that that office could be 
given to the respondent-appomntes,--- that he could pick up work, and equip himself 
for greater responsibilities As my learned pıvther has shown, the actual-appoint- 
ing authority under section 492 of the Code of Criminal Procedure 15 the State 
Government, and rule 45 of the Criminal Rules of Practice 1s only the mode by which 
this power is to be exercised The Collector 1s not the appointing authority, and, 
Thence, the Government could well require the Collector not merely to nominate one 
perso*, but to submit a panel of nominees. Further, where the Government are 
unable, for any proper reason, to accept a single nomination of the Collector, if it 
happened to be a single nommatio , as in this case, the Government would further 
correspond with the Collector, with a view to obtaining a nomination, which might 
seem to be acceptable, in public interest If the rule were to be taken as implying 
that the Collector need make only one nominatıo-, even 1f Government were unable 
to accept that nomunation this would imply that the virtual crux of the power would 
be with the Collector, and not the State Government, which 1s not the intendment 
-of section 492 of the Code of Criminal Procedure. 


Hence, in the context of these facts, I propose to deal, very briefly, with the 
following questions : 


1 Is the office of Public Prosecutor, a public office, within the ambit of quo 
warranto jurisdiction ? 


9 Isrule 45 of the Criminal Rules of Practice not merely an administrative 
1ule of directory significance, but a statutory or law-based mandatory iule, which 
the State Government must conform to, until and unless the content of the rule 
be changed ? 


3 Is the State Government bound to conform to the rule and prescribed 
procedure, m making such an appomtment to a public office, as part of the mer- 
dents of the rule of law ? 


It appears to me, very clearly, that the answers to all these questions must be 
in the affirmative Not merely is the office of Public Prosecutor a public office but, 
in my view, ıt 18 a public office of considerable significance, for the integrity and 
efficiency of the admınıstratıon of criminal justice Any one appomted to this 
office must, ın the interests of the public, have a high degree of efficiency, and know- 
ledge of the law of Crimes and the Criminal Procedure ; he must have character 
and integrity, that are irreprochable, and above suspicion , he must have a sense of 
his duty to the public and to the Court, as overriding considerations. As can be 
‘immediately realised, 1f these requisites are lacking, the incumbent to such an office 
can gravely injure the administration of criminal justice The ideal Public Prose- 
cutor 1s not surely concerned with securmg convictions, or with satisfying the de- 
partments of the State Government, with which he has to be m contact. He must 
consider himself as an zgent of Justice, and, as my learned brother has pomted out, 
hus discretion to apply to the Court for its consent to withdraw from any prosecution, 
isa vital one It is in the mterests of the State and the Public, that any selection 
to such an office must be based on the most pertinent considerations, without pre- 
judice or favour, and that only the best person or persons should be appointed 


I propose to deal very briefly with the second question, namely, the binding 
character, of rule 45 of the Criminal Rules of Practice My learned brother has 
traced the lineage of this rule, and I need not recapitulate that aspect. But I do 
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not see how it could be seriously disputed, that the preamble to the Rules, published 
in 1958, is conclusive that Article 227 of the Constitution of India is the foundation 
for this rule, particularly, Article 227 (2) (b), which invests the High Court with 
power to make and issue rules “‘ for regulating the practice and proceedings of such 
Courts’. It must be noticed that the Government promulgated the Rule, after the 
High Court had framed it and after Government had accorded their prior sanction. 
As my learned brother has stressed, the relevant part of the Proviso to Article 309 
of the Constitution could, equally, be regarded as the foundation of the Rule No 
doubt, the rule can be changed, ıf, ın practice, there are difficulties experienced in 
the working of the rule. But, unless and until the rule is changed, in accordance 
with due procedure, ıt 1s a law-based rule, which Government must adhere to It 
cannot be set at naught, or flouted, in an individual case, merely because of caprice, 
or in an arbitrary manner If that happens, the Courts are bound to interfere, 
though ıt may be open to Government to modify or alter the rule, for future con- 
tingencies. 


This brings me to the last aspect of the matter, namely, whether it is open to 
the State Government to claim that, since it is the appomtmg authority with the 
power to appoint a person to the concerned office, and the Collector is a subordinate 
of Government, the Government may appomt whoever they lke, irrespective of the 
procedure laid down by rule 45, or the nommation of the Collector, because the 
power is unfettered. It 1s here that the observations of their Lordships of 
the Supreme Court ın Ja:snghant v. Union of Indiat, which were also relied on by the 
Kerala High Court in K M Joseph v. State?, appear to be not merely pertment, but 
to bear upon a situation of that kind, with the weight and solemnity of basic legal 
principle. Not merely are the Executive Authorities, that is, the State in its execu- 
tive aspect, bound to conform to the rule of law, but such a requirement 1s even 
more obligatory on the State, than on any private citizen. Any such decision 
should be predictable, and in conformity with prmciple ; 1t should both appear to 
conform, and, also in the spirit as well as the letter, should subserve the rule of law. 
Arbitrarmess ın any such sphere, 1f countenanced or tolerated, will gravely jeopar- 
dise the rule of law, and may even bring 1t to an end. 


For the reasons set forth by my learned brother, I entirely agree that the order 
appointing the first respondent as the Public Prosecutor of North Arcot District 
must be set aside, and that the State Government should now take up the question 
for consideration and due action, in the light of principles that we have stated. The 
appellant may claim that he has every right to be considered for the post, but he 
has certamly no right now, to the appomtment fer se ; the due appomtment must be 
made afresh by Government, in conformity with the procedure established by law. 


Natesan, 7.—The appellant in these appeals 1s an Advocate of the Madras High 
Court practismg at Vellore, North Arcot District, and an aspirant for the post of 
Public Prosecutor, North Arcot Sessions Division, which fell vacant on 31st August, 
1967. By GO. Ms No. 231, dated 30th January, 1968 the Government appointed 
the first respondent herem as the Public Prosecutor and the appellant challenging 
the legality of the appomtment moved this Court under Article 226 of the Constı- 
tution by two petitions, one for a writ of quo warranto directed against the first res- 
pondent requirmg him to show cause, by what authority he claims to hold the office 
of Public Prosecutor, North Arcot, and another for a writ of mandamus requirmg 
the State of Madras, the 2nd respondent herein, to appoint the appellant as Public 
Prosecutor. The substantial ground of challenge to the appomtment and the basis 
of the appellant’s claim for the post is, that statutorily the appomtment by Govern- 
ment can only be on the nomination of the District Collector ın consultation with 
the Sessions Judge of the Division and that the Collector nommated the appellant 
only for the post Our learned brother, Kailasam, J., before whom the petition 
came up for hearing, while holding that the appomtment to the post of Public 


eee meme 
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Prosecutor 1s governed by statutory requirements, proceeded m the view that the 
requirements of the rule have been complied with and dismissed the applications 


The function of a writ of quo warranto under the Constitution 1s summed up by 
om mea J., (as he then was) as follows ın Unuwersity of Mysore v Govinda 
aol: 

“ Broadly sta, the guo warranio proceeding affords a judicial inquiry m which 
any person holdmg an independent substantive public office, or franchise, or 
liberty, 1s called upon to show by what right he holds the said office franchise or 
liberty , 1f the mquiry leads to the finding that the holder of the office has no valid 
title to ıt, the 1ssue of the writ of quo warranio ousts him from that office In other 
words, the procedure of quo warranto confers jurisdiction and authority on the 
judiciary to control executive action ın the matter of making appomtments to 
public offices against the relevant statutory provisions , ıt also protects a citizen 
from being deprived of public office to which he may have a right ” 


To sustain a quo warranto writ, the applicant has to satisfy the Court that the office 
in question is a substantive public office and that the mcumbent whose position is 
questioned ıs holdmg the post without legal authority, that 1s, ın appomtmg him 
the Government has conwavened statutory provisions or binding rules That the 
office of Public Prosecutor xs a public office, 1s not questioned before us for the res- 
pondents Section 4 (4) of thx Code of Criminal Procedure (V of 1898) defines 
€“ Public Prosecutor”? thus — ~~ 


“ “ Public Prosecutor’ means any person appointed under section 492, and 
includes any person acting under the directions of a Public Prosecutor and any 
person conducting a prosecution on behalf of Government in any High Court m 
the exercise of its o1igam@f criminal jurisdiction.” 


Section 492 of the Criminal Procedure Code providing for the appointment of Public 
Prosecutor by the Government 1s found ın Part IX, Supplementary Provisions 
rire taal XXVIII, under the heading “Of the Public Prosecutor”? and runs 
thus :— 
“ (1) The State Government may appoint, generally, or ın any case, or fo” 
any specified class of cases, m any local area, one or more officers to be called 
Public Prosecutors. 


(2) The District Magistrate, or, subject to the control of the District Magis- 
trate, the Sub-Divisional Magistrate, may, in the absence of the Public Prosecutor 
or where no Public Prosecutor has been appointed, appoint any other person, 
not being an officer of Police below such rank as the State Government may pres- 
cribe in this behalf to be Public Prosecutor for the purpose of any case ” oe 


The procedure as to appomtment 1s rule 45 of the Criminal Rules of Practice which 
reads :— 


“A Public Prosecutor may be appomted for each Sessions Division The 
appomtment may be made for a period of three years on the nomination of the 
Collector who shall consult the Sessions Judge before submitting his nomination 
to Government but the Government ıs not precluded from reconsidering the 

- appomtment, if ıt thinks fit, before the close of that period” 


Indubitably the office of Public Prosecutor involves duties of publi 

vital interest to the public Under section 417, Criminal Poa Ce 
State Government may direct the Public Prosecutor to present an appeal © te 
High Court from an original or appellate order of acquittal passed by any Court 
other than a High Court. Under section 493, Criminal Procedure Code, the Public 
Prosecutor may appear and plead without any written authority before any Court 
in which any case of which he has charge is under inquiry, trial or appeal, and if 
any_private person instructs a pleader to prosecute in any Court any person A any 
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such case, the Public Prosecutor shall conduct the prosecution and the pleader so 
ınstructed shall act under his directions The Public Prosecutor may appear to 
conduct a prosecution only under mstructions from the Collector, and other officers 
who require his assistance m the conduct of crunınal cases, should communicate 
with the Collector He ıs the person to whom notice of appeal shall be given by 
Courts of Session under section 422 of the Code The Public Prosecutor is not just 
an Advocate engaged by the State to conduct its prosecutions. The importance 
of the office from the pomt of view of the State and the community, ıs brought out 
m section 494, Crimmal Procedure Code, which vests ın the Public Prosecutor a 
discretion to apply to the Court for ıts consent to withdraw from the prosecution of 
any person The consent, if granted, has to be followed up by the discharge of the 
person or his acquittal, as the case may be It ıs relevant in this context to cite the 
followmg observations of the Supreme Court ın State of Bihar v Ram Naresh! about 
the position of Public Prosecutor :— 


“İn this context ıt 1s right to remember that the Public Prosecutor (though an 
- executive officer as stated by the Privy Council ın Fagır Singh v Emperor, ıs, m a 
larger sense, also an officer of the Court and that he 1s bound to assist the Court 
with his fairly considered view and the Court 1s entitled to have the benefit of 
the fair exercise ofhisfunction It has also to be appreciated thatın this country 
the scheme of the administration of criminal justice isthat the primary responsi- 
bility of prosecuting serious offences (which are classified as cognizable offences), 
is on the Executive Authorities.” 


Manifestly the public would, ın a large measure be mterested in the manner in 
which he discharges his duties, and he could properly be considered, to be a person 
employed in connection with the affairs of the State The Collector determmes the 
fee payable to him under the relevant rules and he 1s remunerated by the State. 
In Ramachandran v Alagırıswamı3, this Court observed -— 


“ Nobody seriously doubts that the State Prosecutor in the City and Public 
Prosecutors m the mofussıl are holders of public offices ” 


The next question for consideration ıs whether the appointment of Public 
Prosecutor is governed by any statutory provision or rule Our learned brother, 
Kaılasam, J , has traced the rules as to the appomtment of Public Prosecutor from 
1895 The office 1s of ancient origm. Government Order cated Ist September, 
1866, states that in every District Court there ıs a Government Pleader who ıs 
usually also the Public Prosecutor, and that he 1s nominated by the Collector and 
appointed by the Government The rule, more or less in the form now we have. 
providing for consultation of the Sessions Judge before the nomination 1s submitted 
to the Government, 1s found as rule 142 m the Criminal Rules of Practice and 
Executive Orders published in 1910. The authority for the ruleis GO No 1232: 
Judicial dated 12th August, 1901, The rule became rule 30 in the Criminal Rules 
of Practice and Circular Orders issued ın 1931, after approval by the Government. 
in GO Ms No 2420 dated 9th June, 1930 It is placed m Part I of the 
Rules consisting of rules under or m matter relatmg to the Code of Criminal 
Procedure The latest Criminal Rules of Practice and Circular Orders, 1958, 
received the approval of the Government in G.O Ms No 978, dated 10th April, 
1957 which runs as follows : 


“The passing of the Indian Constitution and the Adaptation of Laws Order, as 
amended by the Adaptation of Laws (Amendment) Order, 1950, the Criminal 
Procedure Code (Amendment) Act, 1955 (Central Act XXVI of 1955), the Crimi- 
nal Procedure Code (Madras Amendment) Act, 1955 (Madras Act XXXIV of 
1955, Separation of the Judiciary from the Executive m this State, have neces- 
sıtated the revision of the present edition of the Criminal Rules: of Practice and 
Circular Orders, 1931. The High Court, Madras, has forwarded to Government. 
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for approval a revised set of draft rules, judicial, Presidency Magistrate Court 
and Administrative Forms, rules and Orders under the special enactments and 
also important circulars and orders issued by the High Court m matters relatmg 
to the Judiciary. CB 


In exercise of the powers conferred by Article 227 of the Constitution of India 
and of all other powers hereunto enabling, the Governor of Madras hereby 
approves the revised rules, forms, circulars ete , forwarded by the High Court, 
Madras, with modifications as set out ın the Appendix ın these proceedings. The 
rules, form, etc, m the Appendix will be published m the Fort St. George 
Gazette as rules made by High Court with the previous approval of the 
Government of Madras ” 


The Preamble to the Rules published m 1958 reads :— 


“ Whereas ıt 1s expedient to amend, consolidate and bring up to date the Grimi- 
nal Rules of Practice and Orders, 1931, and mcorporate therem the orders, Notıfi- 
cations and Admunistrative mstructions issued from time to tıme by the Govern- 
ment and the High Court, m exercise of the powers conferred by Article 227 of the 
Constitution of India and of all other powers hereunto enabling, and with the 
previous approval of the Governor of Madras, the High Court hereby makes the 
followmg Rules and Orders for the guidance of all crimmal Courts ın the State.” 


The Governor of Madras who approves the rules forwarded by the High Court, pur- 
ports to exercise the powers conferred by Article 227 of the Constitution and all enabl- 
ing powers It 1s necessary to set out the material part of clause (2) and the related 
Proviso to Article 227 which mvests the High Court with power of supermtendence 
over all Courts and tribunals throughout the territories in relation to which it exer- 
cises jurisdicition : 


Article 227 


“ (2) Withe at prejudice to the generality of the foregoing provision, the High 
Court may 


(a) call for the returns from such Courts ; 


(b) make and issue general rules and prescribe forms for regulating the prac- 
tice and proceedings of such Courts ; and 

(c) prescribe forms in which books, entries and accounts shall be kept by the 
officers of any such Courts. 

Provided that any rules made, forms prescribed or tables settled under clause 
(2) or clause (3) shall not be inconsistent with the provision of any law for the tıme 
being in force, and shall require the previous approval of the Governor.” 


We are ın entire agreement with the learned Judge Kailasam, J , that the procedure 
relatıng to the appomtment of Public Prosecutor can be said to relate to practice and 
proceedings of the Court. We have already referred to some of the important func- 
tions of the Public Prosecutor in the Districts with reference to criminal proceed- 
ings in Courts The power to frame rules for regulating the practice and proceed 
ings of criminal Courts can, in our view, properly ınclude the qualifications of the 
person who has to function as Public Prosecutor in crimmal Courts. Rule 45 can- 
not be considered mconsıstent with the provision of section 492, Criminal Procedure 
Code, vestıng the power of appomtment of Public Prosecutor on the State Govern- 
ment. The rule does not, in the least, detract from the power of Government to 
appoint Public Prosecutor. It only sets out the procedure which the Government 
will follow in making the appomtment. Notwithstanding the rule, the power to 
appoint Public Prosecutor still vests ın the State Government and so the requirement 
of Article 227 for validity of the rule that ıt shall not be inconsistent with the provi- 
sion of any law for the tıme being ın force, 1s fully satisfied. 


It appears to us that this rule could be sustained also under the Proviso to Article 
309 of the Constitution. Ünder that Article, the appropriate Legislature may regu- 
late the recruitment and conditions of service of persons appointed to public services 
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The Proviso to Article 309 enables the Executive also to make rules regulating the 
recruitment and the conditions of service, until provision m that behalf 1s made by 
an Act of the Legislature. The relevant part of the Proviso to Article 309 runs thus: 


“ Provided that it shall be competent . . „for the Governor of-a State or 
such person as he may direct ın the case of services and posts in connection with the 
affairs of the State, to make rules regulating the recruitment and the conditions 
of service of persons appointed, to such services and posts until provision in that be- 
half 1s made by or under an Act of the appropriate Legislature under this Article, 
and any rules so made shall have effect subject to the provisions of any such Act.” 


No doubt the rule in question does not purport to have been made under power 
conferred by Article 309 Usually when Government issues an order on the basis 
of a statutory provision, the provision of the statute m pursuance on which the 
order is made 1s specified Butthe omission of the authority for the order or 
rule, 1s not decisive. While approving the rules forwarded to Government by the 
High Court, it is proclamed that they have been approved by the Governor of 
Madras ın exeréise of the powers conferred by Article 227 of the Constitution and 
all other powers hereunt® enabling. The Crimmal Rules of Practice contam provisions 
regarding various matters—rules relating to criminal procedure, judicial forms, etc. 
and within we find this rule relating to the appomtment of Public Prosecutor with an 
ancient İmeage of Government Orders datmg back to 1866 Ifthe High Court un- 
der Article 227 may not properly frame a rule with reference to the appointment of 
Public Prosecutor as a matter relating to practice and proceedings of Crımınal Courts 
the rule should be deemed to have been made under the proviso to Article 309 which 
enables the Governor or such person as he may direct to make rules regulating the 
recruitment and the conditions of service to posts m connection with the affairs of 
the State. Sub-section (4) of section 96-B of Government of India Act, 1919 provided 
that all rules ın operation at the time of passmg of that Act, whether made by the 
Secretary of State m Council or any other authority relating to the several services 
of the Crown in India weie duly made in accordariöe with the powers in that behalf 
and confirmed the rules. The originalrule regarding the appointment of Public 
Prosecutor had acquired statutory force by virtue of section 96-B (4) of the Govern- 
ment of India Act, 1919 May be that the original rule 1s not continued. But in 
examining the character of the present rule, itis a factor to be taken nto consider- 
ation. Why should we devalue after the Constitution when citizens are assured of 
the sovereignty of the Rule of Law, a rule that had statutory force, to an admınıstra- 
tive direction to be followed at the discretion of the authority, when statutory basis 
could be found for the rule? When the Government approved the revised publication 
of the Criminal Rules of Practice and Orders, 1931 in G.O No 2420 dated 9th 
June, 1930, it 1s stated : 


“ Under section 107 of the Government of India Act, and section 554 of the Code 
of Crimmal Procedure and all other powers enabling him on this behalf, the Gover- 
nor-in-Council 1s pleased to sanction, subject to the alterations mentioned below, 
the rules in Part I ofthe Criminal Rules of Practice and Orders and the forms 
thereunto appended: ”’ 


Section 107 of the Government of India Act, 1919 subject to certain modifications 
is simular to section 224 of the Government of India Act, 1935 Article 227 of the 
Constitution is a reproduction of section 224 with certam changes. The submission 
that rule is only for guidance of the Executive and non-adherence to the rule 1s not 
justiciable, is untenable In State of Uttar Pradesh v Baburam', Subba Rao, J. (as he 
then was), speaking for the majority, observed that statutory rules cannot be describ- 
ed, as or equated with adımınistratıve directions Of course, the Court was consider- 
ing the Police Acts and Rules made thereunder for the appomtment of Police 
Officers and prescribmg procedure for theirremoval The clear and unambiguous 
expression in Article 309 of the Constitution that rules made by the Governor or such. 
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person as he may direct regulating the recruitment and the conditions of service of 
persons appointed, until provision in that behalf ıs made by or under an Act, shall 
have effect subject to the provisions of any such Act, must be given its full and un- 
restricted meaning Having regard to the history of the rule regarding the appoint 
ment of Public Prosecutor, in our opmion, the rule has been made under constitu- 
tional powers and so has statutory force, whether it 1s Article 227 or the Proviso to 
Article 309 that is relied upon. The appointment of Public Prosecutor for the dis- 
tricts does not rest solely on Standmg Orders of the Government as was the case of 
the Government Pleader for Madras in Ramachandran v Alagarısıwamı!, 

We have next to determine whether the appointment ın this case is one that has 
been made without any regard to the statutory provisions. It is on this we have to 
differ with respect from our learned brother Kailasam, J. The relevant file has been 
produced for our perusal and we find the claim of the appellant justified that the ap- 
pointee has not been nominated by the Collector for the post of Public Prosecutor 
and that ıt ıs the appellant that was recommended for the post. The counter-affida- 
vits filed ın this case, ın fact, do not dispute the position It1isseen from the file that, 
in July, 1967, applications were called for the post of Government Pleader-cum-Pub- 
lic Prosecutor which was originally ın vogue in the district The District Bar Asso- 
ciation furnished to the Collector names of 17 Advocates for consideration. There 
was then a proposal for bifurcation and appointment of separate individuals for the 
posts of Government Pleader and Public Prosecutor. The Collector referred the 
names of 17 Advocates given to him by the Bar Association to the District and Sessions 
Judge, North Arcot, to propose names for the posts of Government Pleader and Pub- 
lic Prosecutor separately on the assumption that there would be separate mcumbents 
for the posts The District and Sessions Judge furnished two distinct panels of names 
under the two heads, a panel of names for the appointment of Government Pleader 
and another for the appomtment of Public Prosecutor, each panel containing five 
names. The present appointee’s name 1s found only in the panel of names for the 
appomtment of Government Pleader and the appellant’s name, m the panel of names 
for the appomtment of Public Prosecutor. With reference to the present appomtee 
who had a standing of six years and 4 months at the Bar, the learned District Judge 
recommended the relaxation of the provision in a Standing Order requiring seven 
years’ standing at the Bar, there bemg a precedent for such relaxation The appel- 
lant was appomted as Additional Public Prosecutor, Vellore, in 1962 relaxmg the 
requirement. The District and Sessions Judge, ın recommendmg the present 
appointee for the post of Government Pleader, pointed out that the appomtee was 
Standing Gounsel for the Vellore Municipality and competent in his work. 


The Collector in forwarding his nomination to the Government while expressing 
his agreement with the panels given by the District and Sessions Judge, specifically 
recommended that the appellant who was then Additional Public Prosecutor be 
appomted Public Prosecutor. No alternative name was given by the Collector for 
the post As regards the present appointee, the Collector added that he may be 
appointed as Additional Public Prosecutor The post of Additional Public Prosecu- 
tor would fall vacant if the present appellant was appointed as Public Prosecutor. 
The Collector expressed his view that the post of Additional Public Prosecutor should 
go to a young Advocate, so that he might be groomed and tramed to become Public 

-Prosecutor ın course of tıme He remarked that the present appointee could con- 
veniently pick up work under the guidance of the Public Prosecutor and equip him- 
self for further responsibility in due course It 1s clear from the note of the District 
‘Collector that for the post of Public Prosecutor he nominated only one individual, 
that is, the appellant Far from sending up the name of the present appomtee for 
the post even alternatively, he indicated that the present appomtee has to abide his 
time. Our learned brother Kaılasam, J , proceeded in the view that the letter of the 
District Judge to the Collector was not clear as to whether he recommended a per- 
son out of five names in the list to be appomted as Government Pleader and another 
person from the second list of five persons to be appointed as Public Prosecutor, and 

PSP ED SR PEC e m EES 


1. IL.R, (1961) Mad, 553» 


1) MOHAMBARAM 9. JAYAVELU (Natesan, J ). 271 


that the letter of the District Judge could be construed as recommending any one of 
the ten persons for appomtment for either of the posts. If that were so, it is a matter 
for consideration. But as pomted out above, thereisno ambiguity either m the panel 
of names sent by the Sessions Judge or, m the nommation made by the Collector. 
The Collector’s recommendation and the letter of the Sessions Judge on the consul- 
tation, are precise as to what they state That apart, under the rule it is the Collec- 
tor that has to make the nomination It must also be noticed that while the Co'lec- 
tor has not recommended the present appomtee for either of the posts then vacant, 
the District Judge who was consulted recommended the present appointee only for 
the post of Government Pleader. So neither the authority that has to be consulted 
under the rule, nor the authority that has to nominate, recommended the present 
appomtee for the post of Public Prosecutor. 

It was faintly argued on behalf of the respondents that the Collector only suggest- 
ed the appomtment of the appellant as Public Prosecutor and not nominated him. 
‘To nominate, as may be seen from any dictionary, means, to name or designate by 
name for office or place. Webster’s New 20th Century Dictionary gives the word 
“nomınatıon ” among other meanings, “the naming or appointing a person to an 
office; the namıng of a person as a candidate for election or appointment to an office. 
A meaning for the word “‘ nommate ” 1s ‘to propose for office’. In the counter affi- 
davit of the Secretary to the Government, Home Department, it is stated that the 
word ‘nomination’ can only mean, naming, that is, recommending Clearly, 
whether ıt is naming, proposing or recommending, the Collector does name, propose 
or recommend only the appellant for the office, and he does not name, propose or 
recommend the presen appointee for the post. 

If rule 45 has statutory force unquestionably there is violation of the rule, in 
that the present appomtee has not been appointed on the nomination of the Collec- 
tor. The rule enjoms that the appomtment be made on the nomination of the Collec 
tor As pre-condition to nomination a duty is cast on the Collector to consult the 
Sessions Judge before submitting his nommation to the Government. The appoint- 
ment by Government of a Public Prosecutor for the District 1s thus conditioned by 
two requisites Firstly the Collector should consult the Sessions Judge Secondly, 
after such consultation, the Collector should submit his nommation to the Govern- 
ment. ‘This does not mean that the Government ıs bound to accept the nomina~ 
tion sent up by the Collector. It1s not the requirement of the rule that there can 
be only one nomination, and, once a nomination is sent up, 1t must be accepted by 
the Government To interpret the rule ın that manner would be to make the Collec- 
tor the appointıng authority, and that he is not, under section 492, Crimmal Proec- 
dure Code. And such an interpretation would make the rule ultra vres, whether it is 
a rule under Article 227 or Article 309. The Government 1s the appomting autho- 
rity and it is the Government that has to take the final decision. It may not approve 
of a nomination sent by the Collector. It may require the Collector to make a fresh 
nomination or call for a panel of names with his recommendation in consultation with 
the Sessions Judge. Only, for appointment not to contravene the rule, it must be a 
nominee of the Collector that should be appoınted for the post. 

The object of the requirements of the rule is self-evident The subject-matter 
is such that the requirements of the rule cannot be considered to be empty forma- 
lities. They are intended to secure to the Government, the appomting authority, real 
assistance. The Sessions Judge is expected to know the suitability or otherwise of the 
members of the Bar in his Sessions Division for the post He has opportunities to 
appraise their fitness having regard to their standing ın the Bar and the confidence 
they command The Collector, the executive head in the district, may be properly 
expected to offer his advice ın the matter Heuis required under the rule to act in 
consultation with the Sessions Judge, the appropriate authority, to give advice for 
the selection The consultation which has to precede nomination by the Collector 
is obviously mtended to secure a conference of two minds eminently fitted for the 
task In Pushpam v. State of Madras!, Subba Rao, J, as he then was) observed: 
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“ Many instances may be found m statutes when an authority entrusted with a 
duty 1s directed to perform the same ın consultation with another authority which 
1s qualified to give advice m respect of that duty Ht 1s true that the final order 1s 
made and the ultimate responsibility rests with the former authority But it will 
not, and cannot be, performance of duty 1f no consultation 1s made, and even 1f 
made, 1s only in formal compliance with the provisions. ” 


It is manifest on the facts that rule 45 has been violated. 


It 1s submutted that the appomtment 1s an executive or administrative act of 
the Government and so 1s not justiciable True the appomtment 1s an admmistra- 
tive act. But if1t contravenes the law, Courts can mtervene even with an act of the 
Executive Authority Here no absolute discretion 1s vested ın the Government for 
making the appomiment The appoimtment has to be made ın accordance with a 
rule, and a procedure prescribed has to precede the appomtment Having regard 
to the post to be filled up, the procedure prescribed cannot be considered to be purely 
directory. While the decision 1s that of the Government, and ıt may be an execu- 
tive decision, the discretion given to the Government ın the matter 1s circumscribed 
by the rule and it is within the four corners of the rule that the discretion must be 
exercised. Aspomted out by Lord Greene, MR in Associated Provncıal Picture 
Houses Ltd. v Wednesbury Corporation’ the exercise of such discretion must be a rea} 
exercise of the discretion The Master of the Rolls said : 


_ “Ifına statute conferrmg the discretion there are to be found expressly or by 
implication matters which the authority exercising the discretion ought to have 
regard to then in exercising the discretion ıt must have regard to those matters. ’” 


Rules made under statutory powers, unless they are constitutionally invalid, must be 
adhered to. Statutory rules which are functional in character are not made to be 
violated at the caprice of the Executive Authority concerned. There 1s no such thing 
as absolute or untrammelled discretion, the nursery of despotic power, m a 
democracy based on the rule of law. Douglas, J.,in United States v. Wunderlich? 
expressed in language which must ever be borne ın mind by those that would 
govern and the governed : 


“ Law has reached its finest moments when ıt has freed man from the unlimited 
discretion of some ruler. Where discretion 1s absolute, man has always suffered.” 


In Jaısınghanı v. Umon of India’, the Supreme Court spoke for our Constitution in 
these words : 


“İn this context it is important to emphasise that the absence of arbitrary power 
is the first essential of the rule of law upon which our own Constitutional system 
is based In a system governed by rule of law, discretion, when conferred upon 
Executive Authorities, must be confined within clearly defined limits. The rule 
of law from this point of view means that decisions should be made by the applica- 
tion of known principles and rules and, in general, such decisions should be predic- 
table and citizen should know where he is. If a decision 1s taken without any 
principle or without any rule it 1s unpredictable and such a decision 1s the antı- 
thesis of a decision taken ın accordance with the rule of law. * 


Learned Counsel for the appellant drew our attention also to the decision of the Kerala. 
High Court in KM Joseph v. State4, where, relying on the observations of the Sup- 
reme Court quoted above, 1t was held that the right of a State to make appomtments 
to its service 1s not arbitrary 


A subsidiary pomt was raised for the appellant that the appomtment was made 
on extraneous considerations and so can be quashed even if the rule has no statutory 
force. It is alleged ın the affidavit in support of the application for quo warranto 
that the only consideration which weighed with the Government 1s that the present 
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appointee 1s an active member of a particular political party. The argument based 
on this is, that considerations wholly not germane have weighed with the appomting 
authority, and, even 1f there 1s wide executive discretion ın the matter of the appoimt- 
ment, the discretion 1s vitiated 


The Court’s province ın this regard ıs well settled In Raja Anandv State of U.P 1 
the Supreme Court observed : 


“ It is true that the opınıon of the State Government which is a condition for the 
exercise of the power under section 17 (4) of the Act (Land Acquisition Act), 1s 
subjective and a Court cannot normally enquire whether there were sufficient 
grounds for justification of the opmion formed by the State Government under sec- 
tion 17 (4) . Buteven though the power of the State Government has been 
formulated under section 17 (4) of the Act m subjective terms the expression of 
opinion of the State Government can be challenged as ultra vires in a Court of law 
ıfıt could be shown that the State Government never applied its mind to the 
matter or that the action of the State Government 1s mala fide.” 


If people who have to exercise a public duty by exercising their discretion take mto 
account matters which the Courts consider not to be proper for the guidance of their 
discretion, then ın the eye of law they have not exercised that discretion See Maxwell’s 
On the Interpretation of Statutes, 11th Edition, page 118 When considerations 
extraneous to the suitability of a person for appomtment are taken into account in 
making an appoıntment, there is an abuse of discretionary power, and so the exer- 
cise of power exceeds the bounds of authority. The other aspirants for the office 
would have been left out of consideration on totally irrelevant grounds It could 
then well be said that Article 16 which provides that there shall be equality of oppor- 
tunity for all citizens m matters relating to employment or appointment to any office 
under the State, and Article 14 are violated o While the fitness of a person to an 
office may be solely within the discretion of the appomting authority, the discretion, 
as has been repeatedly pomted out, must be exercised bona fide Wade, in his 
Admuuiustrative Law, at page 59 quotes Lord Halsbury’s remark: 


“....“dıscretilon? means when it issaid thatsomething 1s to be done within the 


discretion of the authorities that that something 1s to be done according to the 
rules of reason and justice, not according to private opmion. . according to law, 
and not humour It 1s to be, not arbitrary, vague and fanciful, but legal and 
regular.” 


Arbitrary discarding of existing rules, be they administrative, and improvising ad 
hoc procedure for particular cases, isa dangerously unhealthy trend, as ıt may des- 
cend to ‘‘ ad hominum’’ procedure and give room for comments of favoured treatment 
violative of Article 16 While Courts will not interfere with the choice of an ındıvi- 
dual with reference to an appointment made in the due exercise of its discretion by 
the Government without shutting out of consideration the claims of others for the 
post, Courts will certainly stand guard and are bound to do so, m a democracy, 
against flagrant abuse of powers on the simple and sound principle that the Consti- 
tution ‘cannot have intended powers to be abused beyond what might be called the 
inevitable area where opmions may legitimately differ ? 


While the principles which the appellant seeks to mvoke are well settled, ın our 
opinion, there is no room in this case for striking down the appomtment ın question 
on principle of arbitrary or capricious exercise of discretion and favoured treatment 
without any regard to established norms in the matter of the appointment. The 
appellant seeks to clutch at an averment made in the counter affidavit of the Secre- 
tary to the Government, Home Department, while denying the charge that active 
association of the appomtee with the party m power 1s the basis of the appoımtment. 
Unfortunately,and as ıt strikes us, without appreciatmg the inference which the lan- 
guage employed could lead to the denial is thus expressed 
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“ It is specifically denied that the only consideration that weighed with the 
Government ın exempting the first respondent was his association with theD MK.” 
But reading this averment m the light of the allegation ım the affidavit which 1s tra- 
versed thereby and the setting in which ıt is found m the counter affidavit, it ıs clear 
that the statement in the counter affidavit was not meant to be an acknowledgment 
that the affiliation with the party m power was one of the considerations for the 
appointment, though not the only one The record and the file relatmg to the appoint- 
ment which we have perused, do not warrant judicial mference of extraneous con- 
sideration like the one alleged by the appellant to have been the basis of the choice 
The fact that an aspirant for office happens to be an active member of a political 
party in power by itself should not and cannot disqualify him if otherwise surtable 
from being appointed to a post To make that a pomt agamst him when there is 
no legal bar, would be to exclude him from consideration for the post on wholly 
irrelevant grounds. The present appointment has to go on the sole ground that the 
appointee 1s not a nominee for the post sent up by the Collector Neither the nomina- 
tion of the Collector, nor the recommendations of the Sessions Judge which accom- 
panied ıt has manifestly been relevant material ın deciding on the appointment. 


A point was taken for the appellant questioning the exemption granted to the 
appellant ın respect of the requirement as to seven years standing at the Bar This 
requirement is to be found in the Standing Orders relating to the appointment of 
Law Officers ın the mofussil It 1s not made out that this Standmg Order has any 
statutory force, and ıt may be pomted out that the appellant himself got exemption 
when he was appointed as Additional Public Prosecutor In Ramachandran v Alagırı- 
swamı1, the Division Bench pomts out that such Standing Orders of the Government 
regarding appomtment to an office are devoid of statutory force and remain merely 
as declarations—no doubt public and explicit declarations—but still only declara- 
tions by Government of their intention and line of conduct Such Standing Orders 
have no legal sanction behind them and the Government may, ın suttable cases in 
the exercise of discretion, relax the rules 


Learned Counsel for the first respondent submitted that the appellant ınvokıng 
the special extraordinary jurisdiction of this Court has not come with clean hands 
and 1s therefore disentitled to relief It 1s urged that ın his affidavit the appellant 
stated that the first respondent has not been enrolled ın the Madras High Court and 
he is an Advocate of the Mysore High Court This1s clearly contrary to facts, and, 
in his reply affidavit, the appellant contented himself wrth the statement that in view 
of the assertion of the first respondent he withdrew this contention The appellant, 
m his reply affidavit, did not categorically admit the true position The learned 
Judge, Kailasam, J , pomts out that, if the appellant had taken some care and look- 
ed into the list of the Bar Council, Madras, he would not have made the allegation, 
and that, ın any event, after the specific statement by the first respondent, the ap- 
pellant could have withdrwan his allegation without any qualification However, 
before the learned Judge,Counsel for the appellant submitted that the defect ın plead- 
ings in this regard was unintentional Unqualified regret on behalf of the appellant 
was expressed and the learned Judge who dealt with the writ petition, did not think 
it necessary to pursue the matter any further Learned Counsel for the first respon- 
dent submitted that, before granting a writ of quo warranto, ıt 1s necessary to see that 
the relator 1s a fit person to be entrusted with the writ and reference was made to the 
decision in Miss Cama v Banwarılal?, for the proposition that a relator must nor be 
disqualified by having acquiesced or concurred ın the act which he comes to complain 
of. We fail to see the relevance of the decision in the context of this case. True, 
an averment has been made ın the affidavit m an irresponsible manner while chal- 
lenging the validity of the first respondent’s appointment A little care and atten- 
tion and a sense of responsibility ın makmg the averment against a brother member 
of the Bar would have avoided this One may say that the allegation has been made 
recklessly But it has been atoned for by unqualified regret at the hearmg and the 
- MWOE—————ğ—ğ—ğ—ğ—Z—.,....m—,————.—————ğ—ğÇÜ—ş—ş— 
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learned Judge has accepted the same Though the appellant himself 1s personally 
interested ın the proceeding, being an aspirant for the office, still we cannot ignore 
the fact that the matter 1s one ın which the public can be said to be equally interested 
and concerns the administration of Justice 


It follows that the order of the Government GO Ms No 231, Home Depart 
ment, dated 30th January, 1968 appointing the first respondent as Public Prosecu- 
tor for the North Arcot Sessions Division has to be quashed The Government will 
have to proceed afresh in the matter to fill up in accordance with law the post which 
thus falls vacant. The appellant has applied for mandamus to act upon the only 
nomination sent up by the Collector and appomt hm as Public Prosecutor for the 
term This relief, he cannot have. As observed earlier, the Government 1s not 
bound to accept a nomination sent up by the Collector. It cannot be contended by 
the appellant that the Government 1s withholding from him a post to which he 1s 
entitled to, for the issue of a writ of mandamus The appellant can claim only that 
he should be considered for the post. We should here observe that in these pro- 
cecdmgs we are not concerned, in the least, with the merits or qualifications of 
either the appellant or the first respondent The suitability of an applicant is 
for the authorities to decide. 


We accordingly allow W P No. 436 of of 1968, quashing the order appomting 
the first respondent as Public Prosecutor The question of filling up the post of 
Public Prosecutor, North Arcot district will be taken up by the Government for consı- 
deration ın the light of the observations made herem. W. A No 179 of 1968 13 
therefore allowed and WA No 180 of 1968 dismissed The parties will bear their 
respective costs throughout. 


S.Y J. ——— W.A. No 179 of 1968 allowed; 
WA No 180 of 1968 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 
PRESENT :—MR. Justice P. S. KAJLASAM. 


‘The Ammapet Handloom Weavers’ Co-operative Production and 
Sales Society, Ltd. Salem, by 1ts President, and others ... Petitioners“ 


y. 
K. S. Kadalaımuthu and others ... Respondents 


„Madras Shops and Establishments Act (XXXVI of 1947), section 41—Employees 
failing to turn up for work at the office—Employers removing their names from 
the list of Employees—Order of the employer, if amounts to dispensing with 
their services under section 41. 


None of the employees (first respondents) presented themselves before the society 
employer) either at the office they were serving or at the office to which they were 
transferred. After waiting for nearly 14 months and presuming that the employees 
had stopped away from the service, the society intimated to them that their names 
were being removed from the list of employees. 


Does the order amount to dispensing with their services under section 41 of the 
Madras Shops and Establishments Act ? 


Held that, The order in question amounts only to making a record of the fact 
that the employees had failed to turn up and that they were no more in employment. 
The society ıs under no obligation to wait indefinitely and were within their rights 
in removing the employees’ names from the list of employees 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therem, and ın the affidavit filed therewith, the High Court will 
a na m ai 

*W.P Nos 1978, 2510, 2511, 
2512 and 2677 of 1967 16th October, 1968. 
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be pleased to issue writs of certiorari callıng for the records in M.S.E Act Case 
No. 25 of 1965, MSE Act Case No 20 of 1965, MSE Act Case No. 19 of 1965, 
MSE. Act Case No. 24 of 1965 and M SE. Act Case No. 22 of 1965 dated 28th 
February, 1967, on the file of the Additional Commussioner for Workmen’s Com-- 
pensation, Coimbatore, and quash the said orders made therelm. 


T. R. Srinivasan, for Petitioners. 
S. T. Ramalıngam, for the Government Pleader, for Respondents 2 and 3 


The Court made the following 


Orper.—All these writ petitions raise the same question, and they can be dealt 
with together. The first respondents m the five writ petitions are employed under- 
the petitioner, the Ammapet Handloom Weavers’ Co-operative Production and Sales. 
Society Ltd. The first respondent in WP No 1978 of 1967 K.S Kadalaimuthu 
was transferred from Ammapet to Erode on 28th January, 1965 directing him to 
jom at Erode on İst February, 1965. The first respondent asked for an advance 
of Rs. 200 and ten days’ time to join. This was refused. The employee, first 
respondent, did not turn up, and the society on 16th March, 1965 passed an order 
stating that the employee has not reported at the depot to which he was transferred, 
though he was required to jom on İst February, 1965 and that he had not made 
any application for leave for not joinmg duty and hence he was removed from the: 
list of employees. The first respondent ın W P. No. 2510 of 1967, P.S Guruswamı, 
was transferred from Ammapet to T’Nagar on 28th January, 1965 with a direction 
to jom on Ist February, 1965 He also asked for an advance of Rs. 200 and for- 
two weeks’ leave It was not given On 16th March, 1965 the society passed an. 
order similar to the one referred to ın Writ Petition No 1978 of 1967. The first 
respondent in Writ Petition No 2511 of 1967S J Abdul Razack was transferred 
from Salem to T’Nagar by an order on 9th January, 1965 He was asked to join at 
T’ Nagar on 5th February, 1965, on the expiry of his leave On 8th February, 1965: 
he asked for an advance of Rs. 200 and that advance was not given He did not 
present himself subsequently, and on 16th March, 1965 the society passed an order- 
similar to the one referred to, ın Writ Petition No 1978 of 1967 The first respondent 
in Writ Petition No 2512 of 1967, Sahadevan, was transferred from Salem to 
Tirunelveli on 18th January, 1965 directing him to join on 28th January, 1965. 
He claimed an advance of Rs. 60 and time The advance and the tıme asked for 
were refused. He failed to turn up On 16th March, 1965 the society passed an 
order similar to the one in Writ Petition No 1978 of 1967. In Writ Petition ‘No. 
2679 of 1967 the first respondent Sadasıvam was transferred from Erode to Salem 
on 28th January, 1965 with a direction to join duty at Salem on 4th February, 1965.. 
On 9th February, 1965 he asked for an advance of Rs. 100 and time upto 15th 
February, 1965. The request was refused and the first respondent applied for leave 
from 15th February, 1965 to 28th February, 1965 But the leave was not granted, 
and on 16th March, 1965 the society passed an order similar to one ın Writ Petition 
No 1978 of 1967 It may be mentioned that all the employees, except Sahadevan, 
were entertained by the society from 17th March, 1965 The first respondent im 
Wiit Petition No. 2512 of 1967, the said Sahadevan, did not jon duty. 

The abovesaid employees filed an appeal under section 41 of the Madras Shops. 
and Establishments Act against the order of the President Ammapet Handloom 
Weavers’ Co-operative Production and Sales Society, Ltd , dated 16th March, 1965. 
The case of the employees 1s that the order dated 16th March, 1965 amounted to 
some sort of dismissal or discharge, and the order clearly mdicated termination of 
service and settlement of accounts The Additional Commussioner for Workmen’s Com- 
pensation found that there was termination of service, that section 41 of the. Madras 
Shops and Establishments Act was applicable and that as the procedure envisaged 
in the section was not followed, the order of the management dated 16th March, 1965 
is not valid. In these writ petitions the society contends that the order dated 
16th March, 1965 would not amount to dispensing with the services of the employees, 
The facts disclosed that though the order of transfer was passed on 28th January, 
1945 in two cases, on 9th January, 1965 in one case, on 18th January, 1965 in another 
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case, and on 28th January, 1965 ın another case directing the employees to jom 
duty on different dates, none of the employees presented themselves before the society 
either at the office they were serving or at the office to which they were transferred 
It 1s not incumbent on the employer to wait indefinitely for the employee to turn up. 
After waiting for nearly 14 months, the society presumed that the employees, the 
first respondents in these writ petitions, stopped away from the service The order, 
after stating the facts, intimated that the names of the employees were being removed 
from the list of employees The order dated 16th March, 1965 would not amount to 
dispensing wihe services, but only making a record of the fact that the employees 
had failed to turn up and that they were no more in the employment The society 
âs under no obligation to wait indefinitely and were acting within their rights in remov- 
ing the employees’ names from the list of employees On the facts of the case, I am 
unable to accept the contention of the learned Counsel for the employees-respondents 
that the order dated 16th March, 1965 would amount to dispensing with the services 
of the persons employed, under section 41 of the Act The order dated 16th March, 
1965 1s, therefore, perfectly valid and cannot be challenged. The order of the 
Additional Commussioner for Workmen’s Compensation 1s set aside. 


It was submitted by the learned Counsel for the petitioner that the employees- 
respondents were taken back into service as fresh entrants But the learned Counsel 
for the employees submitted that this was not the stand of the society 1n their counter 
affidavit. It1s unnecessary to go into that question as ıt 1s not relevant for the purpose 
of decision ın these wrt petitions 

The petitions are allowed. There will be no order as to costs, 

V.M.K. ——— Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :——MR. Justice A. ALAGIRISWAMI. 


Bie 


Pachai Ammal and others .. Appellants 
v. 
A T.P. Thırugnanasambandam Chetty and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rule 57—Court dismissing the execution 
petition but directing the attachment to continue for a further period—Effect 
and valıdıty of-—Whether such order void. 


Cuil Procedure Code, Order 2, rule 2— Dıfferent cause of action—Later suit not barred. 


Held, In this case the Court specifically directed the attachment to continue for 
three months Even assuming that the dismissal was because of the decree- 
holder’s default the order directing the attachment to continue cannot be said to 
be an order made without jurisdiction It may be a wrong order but it is certainly 
not an order made without jurisdiction Therefore it 1s difficult to say that the 
order directing the attachment to continue for three more months is a void one and 
that therefore no effect should be given to it. When the lower Court directed that 
the attachment would continue for a period of three months it means that it was 
satisfied that it was dismissed not for the default of the decree-holder, and that 's 
the reason why it allowed the attachment to continue for three more months. 


The earlier suit was for possession of the whole property. The present suit is 
only for partition and possession of the plaintiff’s half share. The cause of action 
for the two suits being quite different, the latter suit is not barred under Order 2, 
rule 2 


Appeal against the Decree of the District Judge of North Arcot at Vellore in 
Appeal Suit No 188 of 1963, preferred against the decree of the Court of the District 
Munsif of Tiruvannamalai in Orignal Suit No 94 of 1961. 


K. Sarvabhauman and T.R. Mani, for Appellants. 
R. Muthukumaraswamy, for Respondents. 


tL A 


*S. A. No. 1888 of 1964. 31st October, 1968. 
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The Court delivered the following 


JupGMEeNnt —The third defendant ıs the appellant. He 1s a purchaser of the 
suit properties from the first defendant and one Alamelu Ammal to whom the pro- 
perties belonged by a sale deed dated 7th September, 1952 In execution of a decree 
obtained against the first defendant and Alamelu Ammal ın OS No 130 of 1949 the 
sut properties were attached mR EP No 3580f 1952 That petition was dismissed. 
on 13th October, 1952 keeping the attachment alive for three months The next 
execution petition REP No 816 of 1952 was filed on 19th November, 1952 and in 
that execution the plaintiff became the purchaser of the whole of the suit properties. 
Thereafter the plaintiff filed OS No 3740f 1955 for possession of the properties he 
purchased in Court auction Alamelu Ammal’s legal representative, that is the 
present second defendant (daughter) filed an application for setting aside the sale on 
the ground that on the date the sale took place her mother had died. This applica- 
tion was ultimately allowed and the sale as far as Alamelu Ammal’ s share was 
concerned was set aside The suit, OS No 374 of 1955, filed by the plaintiff was 
also allowed to be dismissed Thereafter he filed the suit out of which the second 
appeal arises for partition and possession of the half share to which he 1s entitled, 


Three contentions were taken on behalf of the contesting third defendant. 
The first was that as REP No 358 of 1952 had been dismissed for default the order 
keeping alive the attachment for a period of three months was wrong and therefore 
the sale in R E P. No 816 of 1952 was not a valid sale so as to give the plaintiff a right 
even to a half share in the properties sold The second was that the earlier suit by the 
plaintiff for possession of the whole of the properties having been dismissed this suit 
is barred under Order 2, rule2 The third was that the plaıntıff was entitled to mesne 
profits only from the date of the suit The Courts below have held against the 
appellant on all these points I shall first deal with the first point. 

The sale in favour of the third defendant was during the pendency of the attach- 
ment which had been ordered on 13th October, 1952 ın R.EP No 358 of 1952 to 
contmue for 3 months The contention of the third defendant as already mentioned 
was that this order allowing the attachment to continue for a period of three months 
was contrary to the provision of Order 21, rule 57, and 1s therefore not a valid order, 
that the attachment should therefore be deemed to have ceased on 13th October, 1952 
and therefore the Court auction purchase by the plaintiff will not prevail against the 
sale ın favour of the third defendant. Order 21, rule 57, ısın the followimg terms : 


“57 (1) Where any property has been attached ın execution of a decree and 
the Court hearıng the execution application either dismisses ıt or adjourns the 
proceedings to a future date ıt shall state whether the attachment contmues or 
ceases, provided that when the Court dismisses such an application by reason of 
the decree-holder’s default the order shall state that the attachment do cease, ” 


The argument ın this case 1s that as R E. P. No. 358 of 1952 was dismissed on 
13th October, 1952 because encumbrance papers were not submitted it should be 
deemed to be a case of decree-holder’s default and therefore the attachment ceased. 
The rule itself states that where the dismissal of execution application is by reason 
of the decree-holder’s default the order of the Court shall state that the attachment 
do cease Supposing for instance an order does not say that the attachment shalt 
cease It may well be argued that unless the Court directs the attachment to cease 
the attachment would not cease But we are not concerned with a case ofthat kind In 
this case the Court specifically directed the attachment to continue for three months. 
Even assuming that the dismissal was because of the decree-holder’s default, the order 
directing the attachment to continue cannot be said to be on an order made-without 
jurisdiction. It may be a wrong order but it 1s certainly not an order made without 
jurisdiction Therefore it is difficult to say that the order directing the attachment 
to continue for three more months 1s a void one and that therefore no effect should 
be given to it. 

The appellant relied upon a decision ın Namuna Bibıv Rosha Miah1, where 
it was held that where there was an orderto the effect,: “The execution case 15 


1. (1911) LLR 38 Cal, 482. < 
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accordingly dismissed, the properties willremain under attachment”... the subse- 
quent application for execution without issuing a fresh attachment should notwith- 
standing the order continumg the attachment, be dismissed At that tıme Order 21, 
rule 57 specifically stated that upon the dismissal of an application the attachment 
shall cease Under the present iule the attachment does not automatically cease but 
the Judge shall direct that the attachment shall cease, 1f he does not so direct ıt may 
be argued that the attachment would not automatically cease In any case where the 
learned Judge directs that the attachment shall contınue it 1s not possible to say, 
as I aheady stated, that ıt ıs an order made without jurisdiction 


Reliance was however placed on behalf of the appellant, on the decision of a 
Bench of this Court in Venkata Rao v Surya Rao Bahadur It was there held that 
the language of Order 21, rule 57 does not make ıt a condition precedent for the ter- 
mination of the attachment that the Court should make an order that the attach- 
ment ceases, that 1t merely directs the Court to state the consequence of the dismissal, 
that ıs the termination of the attachment That it ıs the dismissal by 1eason of the 
decree-holder’s default that brings about the termination of the attachment and the 
Court ıs mercly duected to state ın the order that consequence and that if the Court 
omitted to state so ıt would not prevent the attachment from commng to an end. 
Even this case, 1t should be noticed, did not deal with a situation where the Court. 
concerned specifically made an order that the attachment will continue 


This decision has been noticed in a subsequent Bench decision of this Court in 
Murugappa v Nayanım:. Referring to the observations ın the earlier decision the 
Bench stated as follows : 


“ The order in that case which was construed by the learned Judges as an order 
of dismissal on account of the decree-holder’s default was as follows: ‘The peti- 
tioner had ample time even after filmgthe E P. Rejected’ The reference is to the 
production of the encumbrance certificate The learned Judges held that this was 
an order of dismissal on account of the default of the decree-holder, the attachment 
ceased even though the Court omitted to state that the attachment would cease. 
As was observed by the learned Judges ın that case, ıt ıs not open to us to canvass: 
the correctness of the order. The only question 1s whether the order dated 2nd 
January, 1943 could be construed as an order of dismissal The learned Judges. 
ın that case found no indication ın the order to show that what the learned District 
Munsif wanted to do was merely to adjourn the petition Ultimately, we have to 
determine on the circumstances and facts of the case before us what was mtended and 
what was expressed by the learned Judge when he passed the order. In our opinion, 
it 1s clear that the learned Judge did not dısmıss the application. Stull less did he 
indicate that there was default on the part of the decree-holder which deserved a 
dismissal. On the other hand, the opening words of the order keeping the attach- 
ment alive make ıt abundantly clear that the Judge did not mtend to dismiss the 
application and thereby to raise the attachment What he did was to keep the 
attachment alive and to permit the decree-holder to apply for the proclamation 
of sale of the attached properties by means of a fresh petition Once we hold 
that there was no dismissal of the execution petition for the default of the decree- 
holder, the law 1s clear that the attachment would continue, especially when the 
Judge himself directed that it should continue till the decree was fully satisfied. 
It follows therefore that on the date of the sale m favour of defendant 6 ie, on 
12th December, 1942, there was a valid attachment subsisting ın pursuance of 
which eventually the Court sale took place and the plaintiff became the purchaser.’” 


This decision would apply exactly to the facts of the present case When the 
learned Judgem R E P No 358 of 1952 directed that the attachment would continue 
for a period of three months ıt means that he was satisfied that ıt was dismissed not 
for the default of the decree-holder, and that 1s the reason why he allowed the attach- 
ment to continue for three more months . 
ce OOO m hn 
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280 THE MADRAS LAW JOURNAL REPORTS, [1969 


The next decision is that of Basheer Ahmed Sayeed, J., ın Govinda Padayachı v. 
Kannammal!. At page 205 the learned Judge observed : 


“If the Court had intended that the execution petition should be treated as 
dismissed for default and that the proceedings should termınate finally, it would 
have felt bound to order that the attachment was also to cease But the Court 
exercised its discretion actually the other way” 


In Krishnaswami Iyengar v Vedavallı Ammal?, Ramachandra Iyer, J , (as he then 
was) considering a simular situation remarked ; 


“ The fact that in the present case the attachment was ordered to continue would 
show that E. P. No. 661 of 1955 was not dismissed for default.” 


The latest judgment of this Court ıs ın Palanıappa v Muthu Veerappan*®, There 
Natesan, J , referred to the earlier decision of Basheer Ahmed Sayeed, J., as well as 
of Ramachandra Iyer, J, as he then was, after observing as follows : 


“ At this stage the correctness of the order on the E P js not open to challenge. 
This Court has only to interpret the order, and when one finds the Court continuing 
the attachment, the proper interpretation would be the execution petition itself 
1s not being terminated but adjourned for the nonce. We cannot readily assume 
that the Court intended passing a patently illegal order.” 


The appellant then sought to rely upon a decision of the Andhra Pradesh High 
‘Court in Kangayyav J Reddeyya* That wasadecision of Chandra Reddy, C J, 
and Narasimhan, J., The Bench referred to the decision in Venkata Rao v. Surya 
Rao Bahadur, but the subsequent decision of a Bench of this Court to which 
Chandra Reddy, C J., was himself a party, was not referred to. In any case that 
decision merely dealt with a case where the petition was dismissed for default and 
did not state that the attachment would cease and ıt was held that the attachment 
would ın any case cease because of the wording of the rule ın Order 21, rule 57. It 
was not concerned with a case where the Court ordered the attachment to continue. 
İt 1s therefore clear that where a Court dismisses an application for execution and 
allows the attachment to continue, the position 1s not the same as where the petition 
1s dismissed and nothing more 1s said In the latter case it may be said that the 
attachment would cease as held in Venkata Rao's case’ > 


As regards the next point about Order 2, rule 2, it is not clear how that provision 
of law applies here at all It ıs enough to say that there is no substance in this con- 
tention. The earlier swt was for possession of the whole of the property. The 
present suit is only for partition and possession of the plamtiff’s half share. The 
cause of action for the two suits 1s quite different. As regards the third point there 
as really no question of mesne profits as between two co-owners. İt is really a case 
of accounting. I do not think therefore that the judgment of the Court below calls 
for interference on any of the grounds suggested. 


The Second Appeal ıs dismissed. There willbe no order as to costs. 
“Leave granted. 








S.V.J. Appeal dismissed. 
bate sanki 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. M. ANANTANARAYANAN, Chief Justice AND MR. JUSTICE 
M. NATESAN 


R Venkata Subbu and others Petihoners* 
v. 


The Director of Enforcement, Enforcement Directorate, New 
Delhi and another .. Respondents. 


Forergn Exchange Regulation Act (VII of 1947), sections 4 (1), 12 (1), 12 (2) and 23— 
Interpretation—Appellants failing to repatriate the foreign exchange representing the 
Full Export Value of The Goods, but pleading guilty to charge under sections 4 (1) and 
12 (2)—Formal defect in the charge—Court, of could exercise rts jurisdiction under Article 
226 of the Constitution on account of such formal defect ın the charge 


‘Constitution of India, (1950), Article 226— Writ jurisdiction—Depravity of conduct intrinsic 
to the very proceedings or lis-~Depravity, not extraneous immorality of conduct—Court of 
could grant relief based on recognition of such depranty 


Foreign Exchange Regulation Act (VII of 1947), sectton 23 (1)—Exercise of a quasi judicial 
discretion by the Director in awarding the penaltıes—Court not to take cognızance of an 
offence punishable under section 23 (1) except on a complaint by the Director of Enforce- 
ment—Section 23 (1), uf offends Article 14 of the Constitution. 


Constitution of India, (1950), Article 226—Exstence of alternative remedy—Appeal only of 
the deposit ıs made—Appellant, of could by-pass [jhe Statutory remedies and pray for 
relf under Article 226. 


The Foreign Exchange Regulation Act (VII of 1947) was enacted as it was 
considered expedient in the economic and financial interests of India to provide 
for the regulation of certain payments, dealings in foreign exchange and securities 
and the import and export of currency and bullion. 


A major and indisputable fact, ın all these cases, is that the relevant declarations 
and licences were upon the scale of figures that were heavily over-znvowced These 
figures did not represent any existing or even remotely probable contracts for 
sale and purchase at the foreign markets, but were fictitious The parties invited 
adjudication, made voluntary and full disclosures and with full knowledge and 
consciousness of their acts, pleaded guilty to charge under section 4 (1) and section 
12 (2) of the Foreign Exchange Regulation Act The Director repeatedly states 
that the concerned partes failed to repatriate the foreign exchange representing 
the full export value of the goods ; thats the charge to which the pleas of guliy have 
ibeen made. 


The main argument has, throughout, been this. When the Director tacitly 
accepts over-ınvorcıng 1n his narrative of the prior events, ıt is claimed that there 1s a 
manifest inconsistency between this, and his finding that the offence under section 
12 (2) has been established. But the true answer to this ıs that, ın the one instance 
where the Director had jurisdiction for considering this argument, since other 
instances were covered by pleas admitting the guilt, he makes it clear that he is 
aware of this distinction But he holds the parties, in effect, to their assurances 
in the relevant certificates. In terms of these assurances, though the terminology 
might have been erroneous ın one or other context, what he finds ıs that these 
persons manifestly failed to repatriate the foreign exchange representing the full 
amount payable by the foreign buyer, which has to be taken in the light of the certifi- 
cates as identical with the full export value The orders have to be construed in 
the situations in which they were made, the parties having invited the adjudica- 
tion, and deliberately pleaded guslty to the charge under section 12 (2) of the Act 
Even if there be a formal defect in the charge, ın the light of those facts, the Court 
will clearly be justified in declining to exercise its jurisdiction under Article 226 of 
the Constitution. 

————— a IUI 
* WP Nos 3235 etc. of 1965 etc. and February, 1967. 
36 


aa 
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Ifın relation to the proceedings a party approaches this Court for the issue of a 
writ of certzorart with a record of depravity of conduct intrinsic to the very proceed- 
ings, the Court has every rıght and, indecd, the duty to decline him relief Equally, 
a party cannot pray to the Court for relief, based on the recognition of his own 
fraud or fraudulent contrivances, the substance of his defence bemg that the 
recogmtion of this fraud will preclude the application of some other provision of 
law to his case , ın these instances, section 12 (2) of the Foreign Exchange Regula- 
ton Act This 1s also depravity arising out of the very ks, and not at all ırrelevant 
thereto, or merely some extraneous ımmoralıty of conduct In all these cases, 
on this ground alone, the Court would be justified ın declining the relief 


In deed, ıt is difficult to see how section 23 (1) offends Article 14, ın the sense of 
a statutory discrimination without a reasonable classification or basis. It 1s true 
that under section 23 (3) (a) a Court cannot take cognizance of an offence punish- 
able under section 23 (1), except on a complaint in writing by the Director of 
Enforcement But the Director is not left without any statutory guidance in res- 
pect of the exercise of his discretion, whether to act under section 23 (1) (b) 


There are statutory appeals provided including an appeal on a pomt of law to 
this Court, and the imposition of the fine ıs a quasi-judicial act; the test of the 
quantum must clearly be ın the gravity of the offence. 


Where, the extraneous matter, so-called truly relates to statements made by 
parties in the very proceedings, which are relevant material, it 1s difficult to see 
how this argument of intrusion of prejudicial matter can be sustained It may be 
that, here and there, the Director has used somewhat strong expressions , they 
represent his reactions to the disclosures, and cannot be termed unnatural, though 
it may be clainiéd that he should have been more careful, and that he should have 
used more neutral terms However that might be such facts, as the procurement 
of ımport licences on the basis of fictitious declarations and possible profits from 
those licences (whether directly or by assignment-sales) have been, mainly taken by 
the Director into consideration, with regard to the penalties to be ımposed ın these 
cases Surely, those facts are not irrelevant for that purpose, though over nvoci- 
ıng per se is not th€ offence punishable under section 12 (2) at all. 


Section 23-E provides for appeals, and 1t 1s difficult to see how the existence of 
such remedies can be ignored by this Court, merely because the Appellate Board. 
can entertain the appeal only if the deposit is made, or at the highest for the 
party, if the deposit is actually made before the hearing of the appeal 1s taken up. 
These may be hard terms, but the Legislature has deliberately enacted them, 
as part of the statutory procedure for appeals, which are themselves creatures of 
sta'vtes. Merely because such deposit has to be made, the assessee cannot by-pass 
the statutory remedies There is a further,appeal to this Court on any question. 
of law, under section 23-EE of the Act 


It ıs the nominee or the agent who appears to have obtained the foreign currency 
for the concerned petitioners , and converted the foreign currency into Indian 
currency. But even this may well fall within the ambit of section 4 (1) of the Act. 
Concerning the point, that the word person may not include a firm at all, the 
matter would appear to be concluded by the definition of that word in section 3 
(42) of the General Clauses Act. 


Per Natesan, 7.—it may be that he is pleading his own fraud and falsity to escape 
from the penalty provided under the section, a deliberate dereliction of duty and. 
an offence to society in the present context of the country’s economy of a very 
grave nature. But penalties are purely creatures of the Legislature. They cannot 
be created by judicial implication and must be expressly imposed by a statute. 
For the imposition of a penalty the provision of law must be clear and free from 
doubt Laws imposing penalties cannot be extended by construction to anything 
beyond the letter of the law even though within their spirit It must be noted. 
that in this case section 23 provides also for criminal prosecution where heavy- 
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punishment is necessary. The language of the statute cannot be construed as 
having one meaning 1f criminal proceedings are brought and a different meaning 
when penalties are imposed 


Petitions under Article 226 (1) (a) of the Constitution of India praying that in 
the circumstances stated therein and im the affidavits filed with Writ Petition Nos 
3235 and 3651 of 1965, etc , the High Court will be pleased to issue writs of ceritorari 
calling for the records relating to the orders of the respondents, dated 24th July, 
1965 m No MEF/ENF IV/314/65 (Writ Petition No 3235/65) and ın procedings 
No MF/ENF IV /323-327 of 1965, dated 27th July, 1965, on the file of the second 
respondent ın Writ Petition No 3651 of 1965, relating to the proceedings pursuant 
to the Order MF/ENF IV /223-241/65, dated 25th May, 1965, on the file of the 
first respondent levying a penalty under section 23 (D) of the Foreign Exchange 
Regulation Act and all the proceedings levying penalties and direct the refund of 
penalties recovered from each petitioner and to quash the said orders made there ın. 


R. M Seshadrı for N. Sıvasankaran, V K Thiruvenkatachart for G Ramaswami, 
P. Raghavah, V N. Krishna Rao and 4. R Ramanathan, K Rajah Ayyar for N G. 
Ananthacharı, S Govind Swaminathan ‘or A G Muthanna, M R Prabhu and Habıbullak 
Badsha, M K Nambiyar fo K K Venugopal and S Ramalingam, V P Raman, 
K. Srımvasan (Mysore Bar) S V Subramaman, K. J. Chandran, § Mohan and. 
K Kumaraswamt Pillai, for Petitioners : 


Advocate-General (S. Mohan Kumaramangalam) and Gwernment Pleader (G. 
Ramanujam), for Respondents. o 

The Court was delivered the following Judgements 

Anantanarayanan, G J —This group of writ petitions arises from orders of the 
Director of Enforcement, New Delhi, exercising powers under the Foreign Exchange 
Regulation Act (VII of 1947), and the Adjudication Proceedings and Appeal Rules, 
1957, formulated by the Central Government under section 27 of the Act. In all 
these cases, we propose to deal, in these judgments, with certain general grounds and. 
issues that have been elaborately argued before us, the individual cases will then 
have to be taken up and dealt with, in the hght of our judgments The main 
reason for this procedure, which has commended itself to us as the course best 
adapted to the ends of justice in these cases, 1s that there are alsocspecial issues of 
fact relevant to individual mstances, that would require separate treatment. For 
instance, in one case at least, the learned Advocate-General, appearing for the 
Government of India, has been fair enough to concede that the very basis of the 
figures on which the adjudication was made and penalties levied by the Director 
of Enforcement, in that case, was musconceived, the adjudication has, therefore, 
to be necessarily set aside In other individual cases, there are special grounds such 
as an alleged absence of adequate opportunity to show cause, or uncertainty with 
regard to the firm or indtvidual really penalised, etc. This explains why the present 
procedure has been adopted, and also the scope of the present judgments. 


As a separate enclosure to this judgment, a table is appended, with regard to 
the first six out of these cases, as an illustrative statement The columns relate to 
the names of the parties or firms concerned, the value of the exports as per the G R. 
1 forms, the amounts realised, the amounts outstanding, the purchase of foreign 
exchange by the party ın contravention of section 4 (1) of the Act, the value of the 
import hcences obtained, figures relating to the sale of such import licences by the 
party, where these were available and, finally, the penalty or penalties imposed by 
the Director of Enforcement. Better than any description, these figures will show 
the true state of affairs, revealed during the course of the adjudication proceedings, 
but only if the figures themselves are scrutinised in the light of the developments 
that occurred prior to these proceedings, and the relevant provisions of the Foreign 
Exchange Regulation Act, particularly sections 4 (1), 12 (1), 12 (2) and 23 of the 
Act. Otherwise, the table itself ıs likely to prove hardly intelligible 


Both in the orders, or, at least, in several of them, and in his detailed counter- 
affidavit on record, the Director of Enforcement has set forth a prologue or synopsis, 
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of the formulations of policy and the developments, which led to these adjudication 
proceedings We shall first set forth the substance of this aspect, shorn of super- 
fluous details, and without descending to particular cases We shall then formulate 
the general issues or propositions sertatm, which are included ın the scope of our 
judgments, and after this, we shall pass on to an analysis of these grounds, including 
a detailed interpretation of section 12 (1) and 12 (2) of the Act which is essential 
for these cases, and which has certainly occasioned us some difficulty and anxious 
consideration 

The Government of India apparently inaugurated an export promotion scheme, 
some time prior to these adyudication proceedings, particularly with reference to 
textiles and handicraft goods Under this scheme, export licences were issued with 
reference to sale of such goods at Malaya and Smgapore, mainly on the basis of 
the GR. 1 forms and declarations furnıshed by the exporters to which we shall 
make detailed reference later. The idea was that these same exporters were to be 
given the benefit of import of raw materials relevant to their branches of production, 
on the basis of their export performances, in order tostimulate exports. One fact 
which emerges crystal-clear and beyond all controversy, from the record, 1s thet 
such import licences were indeed valuable and even capable of being assigned to 
others for considerable profit Apparently, the exporters were permitted to export, 
on the basis of their declarations, and even import licences were issued in advance 
of the realization of the value of the export. These ımport licences could either be 
up to the full declared value of the exports, or up to a formulated percentage thereof. 
In any event, these proved to be not merely incentives, but a great temptation to 
exporters or intending exporters A major and indisputable fact, ın all these cascs, 
is that the relevant declarations and licences were upon the scale of figures that were 
heavily over invoiced, at the moment, using purely neutral expressions, we may state 
that these figures did not represent any existing or even remotely probable contracts 
for sale and purchase at the foreign markets, but were fictitious. 


Naturally, in many of these cases, nothing even amounting to a fraction of the 
ex facie export values could be realised or brought home to this country, as repatrıated 
foreign exchange On the contrary, what happened was that, in certain cases, 
goods to a very small extent were sold, and some foreign exchange was thus obtained 
and repatriated. In other cases in order to mect the legal obligations of the situa- 
tion under the Foreign Exchange Regulation Act, the exporters tried to obtain 
extra foreign exchange by other and sureptitious means but this, as would be obvious 
to any student of economuc trends, proved a self-lumıtıng situation, or a vicious 
circle. By reason of the very demand for surreptit ous modes of acquiring this 
extra foreign exchange abroad, the rates in the unauthorised or in offictal market 
registered a sharp increase Certain of these developments were revealed to the 
Directorate, and it was in this situation the directives were issued, for obtaming 
particulars from the firm concerned 


Two further developments are of great importance, at this stage. When these 
directives were issued for obtaining formation or, at least, it became known that 
such an investigation was a foot, these parties literally threw themselves upon the 
mercy of the authorities, by not merely invoking, but even earnestly inviting, in 
many cases, the adjudication of the Directorate under the Act and the Rules This 
is very clear from the record. It is equally clear from the records that, ın many 
cases, long and full voluntary statements or disclosures were made, of the relevant 
facts. To charges framed under section 4 (1) of the Act, and under section 12 (2) 
of the Act, we may take it that pleas of guliy were made by the concerned parties 
or firms, ın most of these cases The Director of Enforcement then proceeded to 
take the relevant facts into consideration, which in his view, included the value of 
the import licences obtained on the basis of the declaration forms, and levied the 
penalties ın the manner he deemed most appropriate. At least ın one case, where 
it was argued before the Director that the ingredients of section 12 (2) were not 
established, the Director has brought it necessary to expatriate upon what he deemed 
to be the true connection, between the over vowing of exports already referred to 
and the failure to repatriate foreign exchange to the requisite extent which is the 
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crux of the offence embodied in section 12 (2) of the Act In most of the cases 
he was content to set forth the prologue, that we have earlier referred to, and to 
accept and act upon the pleas of guilty. It 1s, nevertheless, strenuously contended 
by learned Counsel before us that the Director has altogether failed to exercise his 
true jurisdiction, which 1s to discover whether the facts established the substance of 
the charge under section 12 (2), has misconceived the ingredients of that section, 
and thereby promulgated orders, which are vitiated by errors apparent on the face 
of the record, and which are indeed self-contradictory. For this reason, the 
orders are liable to be struck down in certioratrt. notwithstanding the fact that the 
parties invoked and invited the adjudication, and the further fact that they pleaded 
guilty to the charges. 


Per contra, to put it very briefly, the learned Advocate-General contends that 
the orders of the Director ought not, in fairness, to be viewed m a perspective 
which excludes the situation from which they arose The parties invited adjudi- 
cation, made voluntary and full disclosures and with full knowledge and conscious- 
ness of their acts, pleaded gusliy to charges under section 4 (1) and section 12 (2) 
of the Foreign Exchange Regulation Act ‘The entire question of a failure to exer- 
cise jurisdiction on the part of the Director or a misconception of the ngredients 
ought to be considered with this background kept in view Apart from this, the 
learned Advocate-General contends that the substance of hte charge was made out 
on the established facts, 1f, as the Director had every right to do, he ignored the 
fraudulent contrivances of the parties, euphimustically termed as _ over-znvoweng, 
held them to the consequences of their own declarations Further, the learned 
Advocate-General has powerfully urged that the writ of cerkorarı, though ıt is 
sometimes issued ex debito şudtttsıae, is not a writ of course, but is discretionary; 
certainly, it 1s not independent of the conduct of the parties, ın relation to the very 
proceeding, who pray for the relief Where that conduct ıs tainted by fraud, that 
is, where the parties have come with unclean hands to Court, the Court would 
have every justification to decline redress. The other aspects are (+) whether 
section 23 (1) 1s violative of Article 14 of the Constitution, (4) whether the intrusion 
of extraneous or prejudicial matter has affected the orders of the Director, or the 
orders themselves indicate a bias in consequence of such intrusion; (12) whether the 
relevant sections of the Act would justify the imposition of penalties upon a firm as 
a legal person, and (w) whether the existence of alternative remedies, under the statute 
itself, would preclude the exercise of our jurisdiction, or, at least, render it less 
expedient in the interests of justice. 


At this stage, we may immediately proceed to formulate these issues or grounds, 
in the shape of certain propositions. As I think that this may be the most desirable 
way of achieving this purpose, I have included ın these formulations, some broad 
statements about the rival contentions relevant to them. 


(0) The petitioners not only submitted to this jurisdiction, but actually 
invited the adjudication by the Director of Enforcement ın these cases In most of 
the cases, there have been pleas of guilty to the relevant charges under section 12 (2) 
of the Act which are the crux of the controversy, since they form the basis of the 
considerable penalties indicated in the last column of the table. Such pleas have 
also been made 1n response to charges under section 4 (1) of the Act in most instances. 
According to the learned Advocate-General, these facts ought to determine the 
perspective of our approach to the orders of the Director of Enforcement Learned 
Counsel for petitioners contend, per contra, that these facts cannot extenuate, the 
alleged failure of the Director to truly exercise his jurisdiction, which is to ascer- 
tain whether the ingredients of section 12 (2) were evident from the facts, and the 
substance of the charge under section 12 (2) was established, irrespective of the 
pleas of the petitioners. 


(u) The interpretation of section 12 (2), ın relation to the procedures and 
the facts, forms the substance of this ground According to the learned Advocate- 
General, the charge under section 12 (2) was established, and was rightly held to 
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have been estabhshed by the Director of Enforcement According to learned 
Counsel for the petitioners, particularly Mr. M.K Nambıyar, Mr Govind Swamı- 
nathan and Mı R M Seshadı, who made this the main plank of their arguments 
the Director hopelessly misconcetved the true ingredients of the offences They 
cannot follow from the facts, which he has accepted ın the detailed prologue, since 
over mvorcing cannot, by any interpretation, be an offence rendered punishable under 
section 12 (2) There is thus a failure of jurisdiction, or an error of law apparent 
on the face of the record. Irrespective of the pleas, the orders are liable to be struck 


down. 


(u) According to the learned Advocate-General, it is very clear that the 
petitioners have approached the Court with unclean hands, in respect of a discre- 
tionary remedy like cerizorarı which is not available ex debi justitiae, to a party 
thus seeking to pollute the very fountains of justice The maxim ex iyrpı causa non 
oritur acho applies in this case, and there are ample authorities to support this view. 
‘The learned Advocate-General would also place reliance on the other equally well- 
known maxim, nullas commodum capere potest de injuria sua propria (no man can take 
advantage of his own wrong) According to learned Counsel for the petitioners, 
these maxims do not apply, since the general moral depraivity of the petitioners is 
irrelevant, it 1s only the legal depravity of conduct, in the course of the very proceed- 
ing before the Courts of justice, that can act as a bar or obstacle to the issue of the 
writs, and that does'not exist here. Apart from this, the petitioners would be entitled 


to the writs ex debito justitiae. 


(wv) Section 23 of the Act is sought to be impugned as violative of Article 14 
of the Constitution, upon three mai grounds (a) It confers an arbitrary unguided 
and naked power upon the Director of Enforcement, either to choose to impose a 
penalty ın terms of section 23 (1) (a), or to institute a complaint in a criminal Court, 
upon which a conviction by that Court could follow, in terms of section 23 (1) (4); 
there 1s absolutely no guidance afforded by statute with regard to the exercise of 
this discrimination (6) Equally under section 23 (1) (a) itself, the Director could 
either ımpose a penalty; not exceeding three times the value of the foreign exchange 
involved ın the contravention, or Rs. 5,000 whichever is more. Mr K Srinivasan, 
in particular, has stressed that this is left as an unascertamed maximum, with no 
statutory guidance with regard to the fixation of the penalty, the provision is, there- 
fore, violative of Atticle 14 of the Constitution. (o) It has been argued by Mr. R M. 
Seshadri that the exercise of the discretion by the Director of Enforcement, 1m the 
different cases, amounts to a violation of Article 14, because there 1s no discernible 
and consistent basis of diffcrentiation Also, the value of the ımport licences should 
not at all have intruded, as a factor of consideration, ın levying the penalties. 


(v) The orders of the Director are vitiated by the intrusion of irrelevant 
matter, and by an evident cloud of prejudice arising from such intrusion. ‘Terms 
have been used by the Director ın his order, which are strong expressions, and which 
ought not to be used by a quasi-judicial authority exercising powers under the Act; 
they reveal the bias or prejudice, and the orders are liable to be struck down for this 
reason also This point was urged elaborately by Mr. R. M. Seshadri, ın partı- 
cular, with the support of certain decisions, to which we shall later refer. 


(vt) The existence of alternative remedies under the Act has been canvassed 
durmg arguments It 1s urged for the petitioners that the alternative remedy is 
onerous, since it requires the full deposit of the penalty, before the appeal can even 
be heard, and that where the alternative remedy is thus a very heavy burden on 
the party seeking relief, its mere exister-ce would be no bar to the exercise of writ 


jurisdiction. 

(v1) The question whether, in certain of these cases, a firm can be penalised 
as a person has been canvassed by Mr. Srimvasan who has also sought to argue, 
with reference to his party, that the offence under section 4 (1) 1s not made out, on 
the facts, and the true interpretation of that section, this is special to his case, 
though m other cases this was not adverted to. 
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We shall proceed to consider serzation these grounds, and in dealing with the 
second ground, a somewhat elaborate analysis of the procedure and the terms of 
section 12 (2) will be necessary. In a very real sense, the true interpretation of 
section 12 (2), in relation to the facts of these proceedings, forms the crux of the 
petitions, as argued before us Similarly detailed treatment is necessary with 
regard to the plea of the learned Advocate-General that the petitioners, having 
approached this Court for redress with unclean hands, are not entitled at all to 
the issue of the writ of certiorari. 


With regard to the matter of jurisdiction, the learned Advocate-General has 
placed considerable reliance upon Rex v. Williams, Philips, Ex partes, In that case, 
in the hight of the requirement of the Jaw that a person following a particular pro» 
fession, and accused of an offence, could challenge the participation in the proceed- 
ings by any Justice of the Peace of the same avocation in the private life, argument 
was advanced that one of the Justices of the Peace was disqualified, because he was 
also a baker, lıke the delinquent. On the petition of the party affected, the High 
Court declined relief, holding that this point ought to have been advanced before 
the Bench, and that since the party failed to do so, he could not later claim the wrt 
ex debito jushtiae In M/s G M T. Soctety v. Shrt Kasbekar?, the principle has been 
reaffirmed that, before the question of jurisdiction is raised on a petition, the objec- 
tion to jurisdiction must be taken before the Tribunal, whose order was sought to 
be challenged Another case of interest ıs M/s. S. N Transport Go. v. State Transport 
Authority®, where the objection related to a ground of extraneous consideration, 
which was not actually taken before the appellate sub-committee, the petitioner 
was held precluded Reference may also be made to Harıhar Tıwar: v. State“, and 
VMS Md. & Co. v State of Madras’ In Renna v The South, Holland Drainage 
Commitee Men, Ex parte®, an applicant for certorart was held precluded by his prior 
conduct that, m the dispute respecting the very land, he had not mentioned the 
interest of his wife, or the nature of the tenure, at the earliest stage. 


Equally with regard to the plea of guliy advanced by these parties, who may 
be expected to possess the requisite degree of wordly knowledge and consciousness 
of the substance of the charge levelled against them, it is argued that the orders of 
the Director ought rot to be minutely dissected and criticised, withovt refererce to 
the basic fact that these pleas were made. Per contra, ıt 1s argued that a plea of 
gui'ty is never with reference to the formal semblance of the charge, but with reference 
to its substance. For instance, even if the plea is there, ıf the substance has been 
mis-conceived or the ingredients are patently lacking, a party cannot be punished 
on his plea alone, and Courts of appeal will not uphold this This is a familiar 
phenomenon in criminal jurisprudence, ın particular; a man may plead guilty to 
a charge of murder, but his conviction therefor will not be upheld, if the facts 
established that he is guilty only of the lesser offence of culpable homicide not amount- 
ing to murder. Here, we think that the true answer is that both the invit ztions 
to adjudication, which appear to have been earnestly made ın these cases, and the 
actual pleas, will necessarily have to be kept in mind by this Court, in ınterpreting 
the orders of the Director of Enforcement, and ın considering whether he miscon- 
ceived his jurisdiction, or the ingredients of the law But these grounds are not 
any absolute bar to a party seeking redress, if he can otherwise show that he is entitled 
to the issue of the writ ex debito justitiae, because the order is vitiated by any evident 
and fundamental error of law, or by any patent misdirection 


The second ground involves the entire question of the procedure that has to 
be followed ın these cases. Upon the phraseology of section 12 (2), ın particular, 
which has occasioned us real difficulty, we are indebted to Sri V. K 'Thiruvenkata- 
charı for drawing our attention to an explanatory passage in Foreign Exchenges 

1963 edition) by Norman Crump, and also to passages, in Halsbury’s Laws of 


1. LR (1914) 1 K.B 608, 5 (1952)2MLJ.598 ALR 1953 Mad. 
2 ILR (1954) Bom 247 195- 

3. AIR 1957Cal 638 6. (1838) 8LJ.QB 64. 

4 LLR (1953) All. 855- 
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Englerd (Simonds edition) Volume 28, pages 123 and 127 As the latter 
source clearly shows, the law in the United Kingdom 1s that 


“ge eee . . no person resident ın the United Kingdom, who is 
entitled to sell or procure the sale or procure the importation, must, without 
treasu1y permission, do or refrain from doing any act with the intent to secure 
that the sale or importation, as the czse may be, shall be delayed to an extent 
which is unreasonable having regard to the ordinary course of trade, or that 
payment for the sale shall not be made ın the manner indicated by the condition 
or statement.” 


The effect of this phraseology upon the term of our own section 12 (2) of the Foreign 
Exchange Regulation Act, 1s self-evident, and need not be further, stressed How- 
ever that might be, it 1s clear enough that section 12 (2) is exphcable, only ın terms 
of the actual procedure that prevails, in respect of the obtaining of export licences 
and the fulfilment of legal obligations by the exporter, whether he be the actual 
seller of the goods or a consignor, with regard to securing that the sale itself is effected 
with reasonable expedition, and that the concerned foreign exchange is duly repatri- 
ated. Before dealing with the procedure, ıt may be convenient, in this context, to 
set out this vital part of the Foreign Exchange Regulation Act and no apology is 
needed for this, as 1t 1s the interpretation of this part of the Act, which has involved 
the greatest debate We are hence, hereby extracting verbatim, section 12 (1) of 
the Act, section 12 (2) of the Act, section 12 (3) of the Act, and, omitting section 12 
(4) which may not be very relevant, section 12 (5) and section 12 (6) of the Act. 
Following this, we are setting forth section 23 (1) sub-clauses (a) and (b) section 23 
(2), section 23 (3) (a), section 23 (c) (in entirety and section 23 (d) (1), all of which 
zre relevant in the discussion We are further extracting rule 6 of the Foreign 
Exchange Regulation Rules, 1952, dated 22nd Aprıl, 1952. 


“12. (1) The Central Government may by notification in the Official 
Gazette, prohibit the taking or sending out by land, sea or air (hereafter in this 
section referred to as export) of any goods or class of goods specified in the notifi- 
cation from India, directly or indirectly to any place so specified unless a declara- 
tion supported by such evidence as may be prescribed or so specified, is furnished 
by the exporter to the prescribed authority that the amount representing the full 
export value of the goods has been or will within the prescribed period be, paid 
in the prescribed manner. 


(2) Where any export of goods has been made to which a notification under 
sub-section (1) apples, no person entitled to sell, or procure the sale of, the said 
goods shall, except with the permission of the Reserve Bank, do or refrain from 
doing any act with intent to secure that— 


(a) the sale of the goods is delayed to an extent which is unreasonable having 
regard to the ordinary course of trade, or 


(4) payment for the goods is made otherwise than in the prescribed manner 
or does not represent the full amount payable by the foreign buyer in respect of 
the goods, subject to such deductions, if any, as may be allowed by the Reserve 
Bank, or 1s delayed to such extent as aforesaid: 


Provided that no proceedings in respect of any contravention of this sub” 
section shall be instituted unless the prescribed period has expired and payment 
for the goods representing the full amount as aforesaid has not been made in the 
prescribed manner. 


(Nore —The amendment introduced to section 12 (2) by Act LV of 1964, 
with effect from 1st April, 1965, admittedly is not applicable to the present cases.) 


(3) Where ın relation to any such goods, the said period has expired and the 
goods have not been sold and payment therefor has not been made as aforesaid, 
the Reserve Bank may give to any person entitled to sell the goods or to procure 
the sale thereof, such directions as appear to it to be expedient for the purpose of 
securing the sale of the goods and payment therefor as aforesaid, and without 
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prejudıce to the generality of the foregoing provision, may direct that the goods 
shall be assigned to the Central Government or to a person specified im the 
directions. 

» * + * 


(5) Where ın relation to any such goods, the value as stated in the invoice 
is less than the amount which ın the opmion of the Reserve Bank represents the 
full export value of th se goods, the Reserve Bank may issue an order requirmg 
the person holding the shipping documents to 1etain possession thereof until such 
time as the exporter of the goods has made arrangements for the Reserve Bank 
or 4 persar rutherised | y the Reserve B rk to receive on behalfofthe exporter 
payment in the prescribed manner ofan amount which represents in the opinion. 
of the Reserve Bank the full export value of the goods 

(6) For the purpose o' ensuring compliance with the provisions of this 
section and any orders or directions made thereunder, the Reserve Bank may 
require any person making any export of goods to which a notification under sub- 
section (1) applies to exhibit contracts with his foreign buyer or other evidence to 
show that the full amount payable by the said buyer in respect of the goods has 
been, or will within the prescribed period be, paid ın the prescribed manner. 


“og. (1) If any person contravenes the provisions of section 4, section 5? 
section g, section 10, sub-section (2) of section 12, section 17, section 18-A or 
section 18-B or of any rule, direction or order made thereunder, he shall— 


(a) be liable to such penalty not exceeding three trmes the value of the foreign 
exchange in respect of which the contravention has taken place, or five thousand. 
rupees, whichever 15 more, as may be adjudged by the Director of Enforcement 
in the manner hereinafter provided, or 


(b) upon conviction by a Court, be punishable, with imprisonment for a term 
which may extend to two years, or with fine, or with both. 


a + * % 


(2) Notwithstanding anything contained ın section 32 of the Code of Criminal 
Procedure (V of 1898), it shall be lawful for any Magistrate of the First 
Class, specially empowered ın this behalf by the State Government, and for any 
Presidency Magistrate to pass a sentence of fine exceeding two thousand rupees 
on any person convicted of an offence punishable under this section. 


(3) No Court shall take cognizance— 


(a) of any offence punishable under sub-section (1) except upon complaint 
in writing made by the Director of Enforcement he 
* * * * 


“23-C (1) If the person committing a contravention is a company every 
person who, at the tıme the contravention was commutted, was ın charge of, and 
was responsible to, the company for the conduct of the business of the company 
as well as the company, shall be deemed to be guilty of the contravention and shall 
be liable to be proceeded against and punished accordingly . 


Provided that nothing contained ın this sub-section shall render any such 
person liable to punishment, if he proves that the contravention took place without 
his knowledge or that he exercised all due diligence to prevent such contravention, 

(2) Notwithstanding anything contained ın sub-section (1), where a con- 
travention under this Act has been committed by a company and ıt is proved that 
the contravention has taken place with the consent or connivance of, or 1s attri- 
butable to any neglect on the part of, any director, manager, secretary or other 
officer of the company, such director, manager, secretary or other officer shall also. 
be deemed to be guilty of that offence and shall be lable to be proceeded against. 
and punished accordingly. 


37 
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Explanation.—¥or the purposes of this section, — 


(a) ‘company ° means any body corporate and includes a firm or other 
association of dividuals and 


(b) ‘ director ? in relation to a firm, means a partner in the firm 


23-D (1) For the purpose of adyudging under clause (a) of sub-section (1) 
of section 23 whether any person has committed a contravention, the Director 
of Enforcement shall hold an enquiry in the prescribed manner after giving that 
person a reasonable opportunity of being heard and if on such inquiry, he is satis- 
fied that the person has committed the contravention, he may impose such penalty 
as he thinks fit ın accordance with the provisions of the said section 23. 


Provided that if, at any stage of the inquiry, the Director of Enforcement is 
of opinion that having regard to the circumstances of the case, the penalty which 
he 1s empowered to impose would not be adequate, he shall instead of imposing 
any penalty himself, make a complaint in writing to the Court.” 


“ Rule 6. Period within which export value of goods ıs to be pard —The amount 
representing the full export value of goods exported shall be received from the 
country of final destination of the goods, unless permitted otherwise by the 
Reserve Bank in its discretion, and shall be paid to the exporter within six months 
from the date of shipment of the goods 


Provided that in the case of goods exported to Pakistan or Afganistan, the 
amount representing the export value shall be received within three months from 
the date of export : 


Provided further that the Reserve Bank, in its discretion, may, for sufficient 
and reasonable cause shown, extend the said period of six months or three months, 
as the case may be” 


The procedure is that the intending exporter applies in the GR 1 Form, which 
is of great ımportance for a true understanding of the terms of section 12 (2) of the 
Act. The followmg particulars are relevant He states 


“I hereby declare that I am the seller/consgnor of the goods in respect of which 
this declaration 1s made and that the particulars given above are true and 


(a) that the invoice value declared is the full export value of the goods and 
is the same as that contracted with the buyer. 


(6) that this is a fair valuation of the goods which are unsold ” 


The record makes it very clear that where he applies as the seller, which is the 
relevant fact ın these instances, he furnishes certificate (a) ın the above form, and 
strikes out certificate (b). It 1s only if he is a mere consignor, that he strikes out 
certificate (a) and furnishes certificate (6) He also undertakes to deliver to the 
bank foreign exchange resulting from the export of the goods, on or before the 
specified date, and the directions ın the form, render these matters very clear In 
page 4 of the form, there is a certificate by the authorised dealer, usually a reputed 
bank, to the effect that they have received for collection the requisite bills, and also 
the letter of undertaking specified in the second clause of this certificate Rule 6 which 
we have earlier extracted, applies to determine the specified date within which the 
amount representing the full export value of the goods has to be received from the 
country of final destination, and paid to the exporter 


In the light of these procedures and this practice, the intendment of the Legis- 
lature in enacting section 12 (2) becomes clear. There are, of course, difficulties 
ofinterpretation For instance, the obligations embodied ın section 12 (2) may relate, 
depending on the interpretation, etther to the seller of the exported goods, or to a 
were consignor or to both The relevant certificates in the GR 1 Form, and the 
direction to strike out the certificate not appropriate, however, make this matter 
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-clear. The prescribed procedure and the certificates in the declaration, throw a 
flood of light on the termimology of section 12 (2), and in our view, clearly prove 
“that the legal obligations of section 12 (2) attach themselves either to the seller or to 
the consignor, not necessarily only to the consignor, but, of course, where any export of 
goods has been made An argument was sought to be advanced by Sri R.M. Seshadri, 
at one stage, that property ın the goods may pass to the buyer the moment the goods 
are put on board, and hence that the words no person entitled to sell or procure the sale 
of the sud goods occurring ın section 12 (2), will no longer apply once this stage ın the 
transactions has been reached thereafter, at least, no action or inaction on the part of 
the seller, can render him hable for a charge under section 12 (2). But, obviously, 
this depends, partly at least, on the further question whether the contracts are c.: J. 
‘contracts or fob. contracts; the mcidents of these contracts were explamed by 
Cotton, L.J., m Mırabıta v Impertal Ottoman Bank, The learned Advocate-General 
“has been at some pains to gather the authorities on this aspect, and, ın particular, he 
has placed before us the decision ın Smyth @ Co v. Bailey & Co *, Income-tax Gom- 
missioner v. P M. Rathod & Co.*, and B. K Wadeyar v Messrs. Daulairam Rameshwar- 
Lal4, Our conclusion, on this aspect, must be that there can be no rigid hne of 
‘demarcation in this respect ; since such commercial contracts are of two broad 
categories, every thing would depend upon the particular terms, whether the pro- 
perty does or does not pass to the buyer, when the goods are placed on board the 
vessel for export. 


Certain inferences, however, would appear to be fairly clear. The words no 
, person entitled to sell, or procure the sale of the said goods, are clearly descriptive ; they! refer 
to the person ın the capacity of the seller of the goods, or to a person entitled to pro- 
cure the sale of the same, after the export of the goods Fas been made. But this 
«does not necessarily imply, as far as we can gather, that the export must only be to a 
nominee of the consignor at the other end. On the contrary, any such interpretation 
“would render meaningless the certificate in the GR 1 Form furnished ın these cases, 
that not only is the invoice value declared as the full export value of the goods, but 
that it is the same as that contracted with the buyer Any person ın this situation has two 
legal obligations He must see that the sale of the goods is not delayed to an 
“unreasonable extent He must further see that payment for the goods is made ın the 
‘prescribed manner representing the full amount payable by the forergn buyer in respect of 
goods, and also that such payment is not unduly delayed. 


The crux of the present argument by learned Counsel for the writ petitioners 
really arises from the termmology employed by the Director, both ın the charges 
themselves and in his final proceedıngs The Director repeatedly states that the 
concerned parties failed to repatriate the foreign exchange representing the full 

«expert value of the goods ; That 1s the charge to which the pleas of guilty have been 
made Learned Counsel for the writ petitioners have rightly emphasised that, though 
the full export value of the goods may very frequently be equivalent to the full amount 

payable by the forergn buyer in respect of the goods, the words occurring ın section 12 (2) 
(b), the two may conceivably vary, owing to a variety of circumstances, not all of 
them within the control of the seller For instance the rates of foreign exchange 
themselves may be adversely affected between the dates when the contracts were 
made with the foreign buyer, and the dates with reference to which the foreign buyer 
incurs the obligation to pay the value, interpreting this ın terms of Indian currency. 
Again, section 12 (5), that we have earlier extracted, shows that the Reserve Bank 

‘has the power to require the person holding the shipping documents to retam posses- 
-slon of them until the exporter makes arrangements, for the Reserve Bank to receive 
-or procure, an amount which represents ın the opınıon of the Reserve Bank the full 
«export value of the goods ; ın other words, this is a check on what is known as 
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unde-invorcıng It is, therefore, strenuously contended that the Director did not at 
all address himself to the true question, whether these parties really failed to 
repatriate the exchange value, of the full amount payable by the foreign buyer On 
the very facts of over-ınvowing found by the Director it 1s argued that there were 

°” no such amounts at all; the amounts payable were only with regard to goods 
actually sold, and they represented only a fraction of the originally declared, 
full export value They were repatriated, at least in some cases, and hence the orders 
have to be set aside. 


This, I think, confuses two distinct arguments. On a question of interpretation, 
it seems clear that, ın the light of the certificate furnished in the GR 1 Form, the 
full export value would certainly be the full amount payable by the forergn buyer, except, 
indeed, where other circumstances, such as an adverse rate of exchange, have affected 
the liabilities of the foreign buyer. If such circumstances were germane to the 
present issues, 1t must certainly be held that the Director has failed to address humself 
to the proper question, or to the establishment of the proper ingredients But, in all 
these cases, solemn certificates were furnished by these parties, not merely to the 
effect that a particular amount was the full export value but also specifically that this 
represented the bargain or contract with the foreign buyer The argument now 
is not that the two have varied, owing to other supervening causes The argument 
based upon under-envotcıng relevant to section 12 (5), again seems to be a quite distinct 
matter, and such a power of control may be vested with the Reserve Bank But 
that does not affect the legal obligations of the party, in the position of the consignor 
or seller, with regard to section 12 (2) (a) or section 12 (2) (b) Where this party 
fails to repatriate the foreign exchange, which would ordınarıly be the full export 
value, it may certainly be considered whether the full amount payable by the foreign 
buyer is a different sum owing to some circumstance for which the party 1s not res- 
ponsible, and the party has, therefore, to be exonerated ; or at least, to be dealt 
with only with regard to the later sum But, where ıt has been declared that there 
is a foreign buyer liable to pay this sum, the question is not this, but whether the 
Director will not be justified in holding the party to his word or assurance and in 
requiring him to repatriate the full amount payable by the foreign buyer, which 1s the same 
as the full export value of the goods On a matter of interpretation, there can be no 
possible difficulty. The two descriptive terms are not precisely equivalent, and. 
they may vary. But the mere fact that the Director uses the wrong termmology, 
certainly cannot cloud or affect the main issue. That 1s, whether, on the facts, these 
parties did not fail to repatriate foreign exchange representing the full amount payable 
by the foreign buyer ‘They declared this to be a particular amount, and they failed, 
in most cases, to repatriate the foreign exchange, even to a fraction of this amount ; 
can they be permitted to plead their own fraudulent contrivances 1n over-tnvotcing,, 
as a justification for this Court, and as an answer to the charge ? 


This line of reasoning will apply, with equal force, to the other argument that 
the Director has failed to exercise his true jurisdiction Certamly, the Director was 
not concerned with over-ınvowıng at all, ın the context of the charge under section 
12 (2) of the Act He has referred to these facts, in the prologue or prelimmary 
discussion, and, apparently, he believes the statements of voluntary disclosure, and. 
thinks that these events did occur. But, it would be doing him an injustice to 
presume that he was not aware that the failure to repatriate the foreign exchange 
representing the full amount payable by the foreign buyer, 1s quite dıstnct from the 
obtaining of export and import licences by fictitious figures declared, which is 
over-invowcing. Irrefutable evidence to this effect can be found in one of the cases 
argued by Sr: R M. Seshadrı, where learned Counsel appeared before the Director, 
and pressed the argument that the offence under section 12 (2) was quite distinct 
from over-ınyotcıng and, indeed, that the two were not particularly reconcılable, 
The Director then stated ın his order as follows : 


“It was however argued by Shri R M. Seshadri, Advocate, that mere over- 
invoicing by itself is not punishable under section 12 (2) of the Foreign Exchange 
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Regulation Act and that the mere inability of an exporter to repatriate the full 
export proceeds without any violation or omission on his part would not constitute 
an offence. 


In my opinion the above arguments are untenable. For one thing the charge 
in this case 1s not for mere over-mvoicing on exports but is one under section 12 (2) 
which does not refer to any over-invoicing at all Under section 12 (2) (a) (as 
it stood before 30th December, 1964) an exporter should not do or refrain from 
doing any act with intent to secure that the sale of the goods 1s unreasonably delayed, 
or the payment of the goods does not represent the full amount payable by the 
foreign buyer in respect of the goods In this particular case, there is clear admıs- 
sion of the party (exporter) that the valuation givenin the GR. 1 Forms did not 
represent the correct or real value of the goods, and that the outstanding was the 
direct result of dehberate over-mvoicing, which was intentionally done for the 
purposes of securing import entitlement from the Government, on the basis of the 
over-ınvolced exports x obviously, the exporter cannot take advan- 
tage of his own fraud or wrong and plead that no amount ıs repatriable . 4 


Sri K Srinivasan contended on the facts of his cases that section 12 (2) (a) 
alone 1s applicable to consignment sales, and that section 12 (2) (b) cannot apply to 
consignment sales, but only to sales with the ex facie record relating to the obliga- 
tions undertaken by a foreign buyer. But he himself admits that, ın the relevant 
GR. 1 Form, his clients have retained the first part of the declaration or certificate, 
which 1s explicitly to the effect that the ınvoice value ıs the same as that contracted 
with the buyer. After this, it 1s difficult to see how 1t1s open to the parties to plead 
that there is no foreign buyer, and that they were merely consigning to their own 
nomunees abroad, who might or might not be later able to market the goods in the 
foreign market. Another point advanced 1s that rule 6, earlier extracted, 1s only a 
rule under section 12 (1), and not a rule unde” section 12 (2), whereas section 23 
(1) (a) enables the rmposition of penalties only for contravention of section 12 (2) 
or the Rules made thereunder Rules have been made under the delegation of 
power embodied ın section 27 of the Act, and they can validly apply to all oblıga- 
tions in the main statute itself The argument cannot be sustained that, for this 
reason, rule 6 could not be invoked in these cases 


The main argument has, throughout, been this When the Director tacitly 
accepts over-ınvotcıng in his narrative of the prior events, ıt 1s claumed that there is a 
manifest inconsistency between this, and his finding that the offence under section 
12 (2) has been established But the true answer to this 1s that, in the one instance 
where the Director had justification for considering this argument, since other instan- 
ces were covered by pleas admutting the guilt, he makes ıt clear that he is aware of 
this distinction But he holds the parties, in effect, to their assurance in the relevant 
certificates In terms of these assurances, though the termmology might have been 
erroneous ın one or other context, what he finds 1s that these persons manifestly 
failed to repatriate the foreign exchange representing the full amount payable by the 
foreign buyer, which has to be taken ın the light of the certificates as identical with the 

fill export value. In the light of this mterpretation section 12 (2) itself becomes clear, 
and we are unable to see that the order 1s vıtıated by any failure to exercise juris- 
diction in the proper manner, or any error of law apparent on the face of the record 
It has to be reiterated that the orders have to be construed ın the situations ın which 
they were made, the parties havmg mvited the adjudication, and deliberately 
pleaded guilty to the charges under section 12 (2) of the Act Even if there be a 
formal defect ın the charge, ın the light of those facts, the Court will clearly be justi- 
fied ın declining to exercise its jurisdiction under Article 226 of the Constitution 


We now come to the ground ıelatıng to turpitude Here, ıt seems to me that 
the matter is clear beyond all doubt The nature of the writ of certioran has been 
considered ın several authorities, and perhaps ıt 1s sufficient to refer to the decision 
of Ramachandra Ayyer, J , (as he then was) in Issardasv Collector of Madras? Undoub- 
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tedly, the writ of ceritorarı 1s issued at the discretion of the superior Court and 15 
ordinarily not a writ of right, except m the United Kingdom, where the situation. 
is different when the Attorney-General prays for the issue of this prerogative writ. 
But the law has been stated in Halsbury’s Laws of England, Volume XI (Simonds 
edition), page 140, in the form that the writissues ex debito justittae, though ıt 1s 
discretionary, 


“.,.... Whereıt ıs shown that the Court below has acted without jurisdiction, 
or in excess of jurisdiction, if the application is made by an aggrieved party 
and not merely by one of the public and if the conduct of the party appiyıng 
has not been such as to disentitle hum to relef. . .” 


Obviously, here the metaphor of clean hands ıs essential and pertinent. If ın rela- 
tion to the proceedings a party approaches this Court for the issue of a writ of 
certyorarı with a record of depravity of conduct intrinsic to the very proceedings, 
the Court has every right and, indeed, the duty to decline him rehef 


Mr. Nambıyar has referred to the observations of Crutton, L. J ,ın Rex v. 
Secretary of State for Home Affairs O’Brien Ex parte}, at page 382 to the effect. 


“ A man undoubtedly guilty of murder, must yet be released if due forms of 
law have not been followed in his conviction.” 


The argument ıs that it 1s legal depravity alone that will so disentitle a man; not 
moral depravity, evien if ıt be with regard to the proceeding at the prior stage of 
events. The decision in Rex v. Kensington, Income-tax Gommıssıoners, Ex parie De Polignac 
(Princess Edmond)? 1s heavily relied upon Where a party deliberately abstains 
from stating facts, which are pertment, in the very proceedings, the principle of 
uberruma fides is contravened, and the Court will not grant relief, this 1s intrinsic 
legal depravity. But a numbcr of decisions have been cited in support of the pro- 
position that this category of conduct alone will disentitle petitioner and that the 
maxun Ex turpt Causa non oritur acho will have no application to other cases though 
the Court might well recoil from the previous admitted conduct of the party at 
a prior stage of the history of the case I think ıt will be sufficient to cite the autho- 
rities here: U. C Rekht v The In-ome-tax Officer? Ratan Chandra v Adhar Biswas,* 
Kuboolehand v Deputy Custodian’ Deptylal v. Collector of Nilgens®, Marappa Gounder v. 
Central R T Board”, Mamöha Haihba v GC W. E. Arbuthnot’, Hindustan Motors 
Lid. v Unton of India? and Baldev Singh v. Government of Pepsu10, 


But, as the learned Advocate-General contends, I thmk with great force and 
plausibility, on the facts of the present matter, the case ıs very strong against the 
petitioners In a recent decision of the Supreme Court, Pubhc Passenger Service 
Lid. v. M. A Khadar'1, their Lordships have expressed the principle thus at page 
492 : 

ON Sa. aaa Beha? saws the maxim (Ex turpr causa non oritur actio) does not mean 
that every ımproper conduct of the applicant disentitles hım to equitable rehef. 
The maxim may be invoked where the conduct complamed of 1s unfair and unjust 
in relation to the subject-matter of the lıtıgatıon, and the equiry sued for.” 


It appears to us that this test 1s precisely fulfilled in the present cases It is 
only by giving recognition to the fraudulent contrivances as over-ımvotcıng, resorted 
to by these petitioners, and, indeed, by basing our action of relef on the fraud, 
that we are ın a situation to strike down these orders, because the ingredients of 
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section 12 (2) were not prima fane established Thus fraud 1s intrinsic to the very 
proceeding, and the defence ıtselfıs based upon the fraud and the false declarations; 
without recognising the fraud and the falsity of the declarations, the petitioners 
will have to be held to therr certificates, and the failure to repatriate the fcreign 
exchange ın terms of the declared value, which 1s also the full value payable by the 
foreign buyer, 1s incontrovertible. The learned Advocate-General has ref rred 
to the following authorities ın this connection: (1) Snell’s Principles of Equity (Twenty 
fifth cdition) pages 30-31, where ıt 1s, however, declared that the maxim ned not be 
taken too widely, and that “ . .-lt does not mean thata plaintiff ın a 
Court of Equity will fail unless he has led a bl meless hfe” (1) Extract from 
Admuistratwe Law, by H. W R Wade (1961, edition at page 161, (m) B cc me’s 
Legal Maxims (Tenth edition) page 238, Nullus commodum capere potest de injura sua 
propria (no man can take advantage of his own wrong). (1v) Modern Eguiy—The 
Principles of Equity, by Greville Ha bury (Eighth edition), page 121, (v) A M. Alhson v. 
B L Seni, (vı) Pubhe Passenger Service Lid. v M. A Khadar?, (vn) Abdul Shakoor v. 
R C SE Offwer®, where the learned Judge has quoted the du ta of Wamot, 
G. J in Collins v. Blantern*, to the effect “no polluted hand shall touch the pure 
fountains of justice.” (vu) Co-operative Marketing Society v Sriramulu®, (1x) In re 
Lush’s Trusts, (x) Gill v. Lewis?, (xı) Ex parte Fry’. The last is a case of great 
interest, where punishment was inflicted ona member of the fire service for alleged 
indıscıplıne, and rehef was declmed on the ground that the conduct of the con- 
cerned officer did not merit the grant of the relief, apart from the substance of his. 
contentions on the law. 


On a careful consideration of this aspect of the case I think it ıs clear that there 
were two kinds of bars ın equity, 1f I may so term ıt, with regard to a relief, by way 
of issue of writ of certiorart, which does not issue ex debito ustitiae, except within the 
well-recognised limits of the law. One bar certamly 1s that the party is disentitled 
by his depravity of conduct in the very proceeding, such as the filing of a false 
affidavit, or any other conduct which might be characterised as a resort to the 
Court of justice with unclean hands, pertinent to his conduct of the cause itsel£ 
That principle has been recognised in the decisions cited by Mr M K Nambıar, includ- 
ing Rex v. Kensington, Income-tax Commissioners, Ex parte de Poligaac Princes Edmond?. 
But this category 1s not necessarily exhaustive Equally, a party cannot pray 
to the Court for relief, based on the recognition of his own fraud or fraudulent 
contrivances, the substance of his defence being that the recognition of this fraud 
will preclude the application of some other provisions of law to his case, in these 
instances, section 12 (2) of the Foreign Exhange Regulation Act This is also 
depravity arising out of the very ds, and not at all irrelevant thereto, or merely some 
extraneous immorality of conduct In all these cases, on this ground alone, the 
Court would be justified ın declming the relef This must be the general conclu- 
sion, but of course, ıt may be subject to orders to a different effect in individual 
instances, where the facts may be such that there 1s no order at allin law, owing 
to a mistake of fact, or on allied considerations. 


I shall next deal with the aspects relevant to Article 14 of the Constitution, 
ın its ımpact upon section 23 (1) of the Act, as the arguments were presented by 
Messrs R. M Seshadri and K. Srinivasan who particularly dealt with this aspect. 
Mr R M Seshadri has relied on several decisions, both for the general principle 
that the statute itself exhibits no rational basis for a possible hostile discrumination,, 
and ın support of his contention that the Director failed to exercise a quasi judicial 
discretion ın awarding the penalties Wath regard to the latter aspect, the decisions, 
citedare (2) Collector of Customs v Gokuldas!9, (2) Sha Rıkabdoss Bhavarlal v. Collector of 


Iı (1957) SCJ 268 (1957) MLJ (Gri) 5 (1960) 1 An WR 57, 62 
175 AIR 1957SC 227, 231 6 (1869) Ch App 591 

2 (1966)1 SCJ 68 (1966)1MLJ (SG) 7 (1956) 1 ANER 844, 852 
3 (1966) 1 An WR (SC) 23 AIR 1966 8 (954) 2 aE Bo 18, 122 

G 489 1917) I 4 

3 AIR 1959 All 440, 452 1o ILR (1955) Mad 1248: (1955)1 ML J. 
4 95 E.R. 847 422, 438. 
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Customs", (114) Implications of certam observations of therr Lordships of the Supreme 
Court in M/s. Ramchand Fagdishchand v. Union of India? With regard to the mode of 
proofofan megualıty pertammg to Article 14, M/s Pannalal Buyraj v Umon of India’, 
particularly paragraphs 30 and 31 has been cited, as well as P, 7 Iramv State of 
Madras* We think ıt 1s sufficient to observe, as stressed by the learned Advocate- 
General that, upon the general impact of Article 14, this very matter was considered 
-with respect to section 23 (1) (a) of this Actıs Skant: Prasad v Director of Enforcement’, 
and that the argument was repelled That was, no doubt, not upon the present 
reasoning in ıts precise form, but the section was certainly examined, and held not 
to offend Article 14. Indeed, 1t 1s difficult to see how the section offends Article 14, 
in the sense of a statutory dıscrımınatıon without a reasonable classification or 
basis It 1s true that under section 23 (3) (a) a Court cannot take cogniznace of 
an offence punıshable under section 23 (1), except on a complaint in wiiting by the 
Director of Enforcement. But the Director ıs not left without any statutory gud- 
ance in respect of the exercise of his discretion, whether to act under section 23 (1)(a) 
or to resort to a compl int to Court, which may ultimately le d to a conviction 
under section 23 1 (b) Under section 23 (d) (1) proviso, the Director ıs to have 
regard, with reference to its scope, to the cercumstances of the case end the fact that 
the penalty, which he ıs empowered to impose would not be adequate Sri K Srını- 
vasan has argued that this refers to another category of cases, and not to cases 
where ab mito the Durector desires to make a complaint However, that might 
‘be, the statute itself furnishes the guidance and we are, hence, quite unable to 
hold that section 23 (1) (a) per se offends Article 14 of the Constitution 


The next argument is that advanced by Mr Srinivasan that section 23 (1) (a) 
as violative of the Article 14, because it furnishes no basis for the Director to exercise 
the quasi-judicial discretion between the minimum of Rs 5,000 and an urascertained 
maximum. As observed by the Supreme Court in F N. Roy v Collector of Customs“, 
the discretion 1s certainly not uncontrolled or unreasonable There are statutory 
appeals provided including an appeal on a pomt of law to this Court, and the 
imposition of the fineisa quasi-judicial act, the test of the quantum must clearly be 
in the gravity of the offence. 


The learned Advocate-General rightly contends, with regard to the other argu- 
ment of Mr Seshadri that the penalties imposed im these cases infringe Article 14, 
that the normal approach must be that the authority did not act with an evil eye 
or unequal hand Reference may be made here to Sunday Lake Iron Co v Wakefield”, 
Snowden v Hughes8 and Kailash Agencies v Collector of Customs? Certainty, as 
stressed by Mr Seshadri, on the authority of paragraph 301m Pannalal’s case,19 the 
presumption that the authority does not act with an evil eye or unequal hand, cannot 
be stretched too far But this kind of discryminatory treatment, to justify our 
inference, must be clearly established on the facts and strictly proved We can- 
not deal with ıt as a general argument, except to hold that we are unakle to see 
any justification for conceding ıt as such, applicable to the generality of these pro- 
ceedings A particular imstance, ın which this has been established to have 
occurred, 1s, of course, a different matter 


We shall next deal with the argument relating to the ıntıusion of extraneous 
facts or matter ın the orders of the Director, and to a cloud of bias said to have been 
thereby occasioned It is pointed out by learned Counsel that certain terms and 
expressions used by the Director betray this I do not think it 1s necessary to recapı- 
tulate them here. Itıs urged that these words are perjoratıve and that such evidence 
of bias, m a quesijudicial authority, must not be tolerated Mr Seshadri has 
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AIR 1963 SC 563, 569 7 62 Led 1154 
3 (1957)SCGR 233 AIR 19575C 397 8 88LEd 497 
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relied upon the following decisions (i) Dhirajlal v. Income-tax Commissioner, 
Bombay1, (11) Swame Motor Transport Lid v Raman and Raman Ltd *, (11) Mohta 
& Go. v. Viswanatha Sastrı? There ıs, here, one important fact stressed 
by the learned Advocate-General, which must be held to be practically conclusive. 
Certainly, of the facts set forth by the Director as a prologue to 
his proceedings, some are hləly to prejudice any ‘Tribunal against the 
concerned parties; they ıelate to fraudulent contrivances, which Courts will 
certainly not countenance notwithstanding an argument of M: Srinivasan that we 
may notice here, for this purpose, that the misconceived or ılladvısed export pro- 
motion scheme of the Government, itself virtually forced the parties to over-invowcing. 
But the learned Advocate-General stresses that, apart from some objective events, 
such as proceedings initiated or mvestigations conducted on certain dates, the rest 
of this narrative ıs really culled from facts disclosed ın the statements of the parties, 
those were the sources which the Duector has drawn upon and, even now, the parties 
do not claim that their statements could not have been acted upon Where, the 
extraneous matter, so-called, truly relates to statements made by parties ın the very 
proceedings, which are relevant material, we do not see how this argument of intru- 
sion of prejudicial matter can be sustamed It may be that, here and there, the 
Director has used somewhat strong expressions, they represent his reactions to the 
disclosures, and cannot be termed unnatural, though it may be claimed that be 
should have been more careful, and tnat he should have used more neutral terms. 
Howeveı that might be, such facts, as the procurement of ımport licences on the basis 
of fictitious declarations and possible profits from those licences (whether directly 
or by assignment-sales) have been, mainly taken by the Director mto consideration, 
with regard to the penalties to be ımposed in these cases Surely, those facts are 
not irrelevant for that purpose, though over ınvotcıng per se is not the offence punishable 


unde: section 12 (2) atall We are unable to see how, on this ground, the orders 
arc liable to be struck down. 


T shall now very briefly deal with the existence of alternative remedies under 
the statute, which, again, appears to me to be a very pertinent consideration. Sec- 
tion 23-E provides for Appeals, and it 1s difficult to see how the existence of such 
remedies can be ignored by this Court, merely because the Appellate Board can 
entertain the appeal only if the deposit 1s made, or at the highest for the party, if 
the deposit ıs actually made before the hearing of the appeal ıs taken up. 
These may be hard terms, but the Legislature has deliberately enacted them, 
as part of the statutory procedure for appeals, which are themselves creatures 
of statute, in Sales Tax Officer v Shw Ratan*, it was held that merely because 
such deposit has to be made, the assessee cannot ky-pass the statutory 
remedies. Theie ıs a further, appeal to this Court on any question of 
law, under section 23-EE of the Act These are relevant considerations, 
though the Court certainly do have the power, which may be said to be a power 
reserved in this Court to interfere, by way of writ even where there are specific 
alternative remedies, and they have not been pursued. In the present case, it is 


represented that, in some instances at least, appeals may be m the process of insti- 
tution. 


Finally, we shall deal with the arguments of Mr K Srinivasan, though they 
would not appear to be of a general character In most of these cases, the convic- 
tion under section 4 (1) of the Act has not been canvassed befcre us. But Mr. 
Srinivasan argues that section 4 (1) has to be read with section 2 (d), defining Foragn 
Exchange, and that ıt cannot be said that the petitioners, in there cases, purchased or 
otherwise acquired foreign currency Mr. Srinivasan has relied on a case in the 
United Kingdom HPC Productions Lid Inre® Butit ıs very pertinent to note that 
the terms of that Act (Exchange Control Act, 1947) were more restricted, and cer- 
tainly not any exact replica of the terms of section 4 (1) of the Act under considera- 
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tion. The terms of section 4 (1) are wider, and presumably, deliberately made so. 
Itıs difficult to follow the argument that these persons did not acquire foreign 
currency, though the modus operand: may have been such that, finally Indian rupees 
alone came into this country. It 1s the nominee or the agent who appears to have 
obtamed the foreign currency for the concerned petitioners, and converted the 
foreign currency mto Indian currency But even this may well fall within the 
ambit of section 4 (1) of the Act. 

Concerning the last point, that the word person may not melude a firm at all, 
the matter would appear to be concluded by the definition of that word ım section 
3 (42) of the General Clauses Act. Indeed, ıt was not argued ım any of the other 
cases that a firm was not a person and was not liable as such; the argument was the 
other way round, that the hability of partners, who were not directly concerned, 
should have been carefully scrutınısed, within the scope of section 23-C of the Act. 
But this ıs a matter to be dealt with, upon individual petitions. 


We would, therefore, find these giounds accordingly. Individual prcceedıngs 
should be posted before us for disposal, ın the ight of these findings, and after copics 
of these judgments are made available to the learned Advocate-General and learned 
Counsel concerned 

Natesan, J—Whıle I am in respectful agreement with my Lord the Chief 
Justice in his conclusions ın the judgment just now delivered, which I had the privilege 
of reading ın advance, having regard to the ımportance of the questions raised and 
the learned arguments we heard for several days, I am expressmg my views on cer- 
tam aspects of the matter under controversy m my own words Shorn of details 
and refinements which may have to be considered at a later stage when each case 
is taken up for consideration on its merits, as typical of the cases which give rise 
to the questions considered by me I shall take up the broad facts of Writ Petition 
No. 3651 of 1965 as basis for the discussion. The applicants, a partnership firm 
consisting of six persons, had admittedly taken advantage of loopholes for fraud and 
malpractice ın the export promotion scheme introduced by the Central Government 
to secure much needed foreign exchange and profited themselves consideiably from 
the import licences they were granted Under the scheme textile and handicraft 
exporters were:ssued licences for import of raw materials on the basis of their export 
values This idea of the Government was to promote exports and earn foreign 
exchange and as an incentive import licences were issued In total disregard of the 
serious consequences of the infraction and malpractice on the economy of the country, 
ıt ıs clear, unscrupulous exporters abused the concessions and made false declara- 
tions as regards the value of the exported goods. The values were exaggerated by 
inflatıon beyond measure and ın consequence when ıt came to the actual realisa- 
tion of the values by earning foreign exchange to the country, little foreign exchange 
was earned. Investigation by the Enforcement Directorate ıs stated to have 
revealed that the hıghly inflated and exaggerated values had brought only 
huge profits to the exporters from the import licences based on these false 
figures and relatively little foreign exchange. Under rule 6 of the Foreign 
Exchange Regulation Rules made by the Government of India under the 
Foreign Exchange Regulation Act, VII of 1947, published in notification ENF. 
11/52, dated 22nd April, 1952, the amount representing the full export value of the 
goods shall be received from the country of final destination of the goods and shall 
be paid to the exporter withm six months from the date of shipment through the 
authorised dealers unless permittd otherwise by the Reserve Bank The applicants 
in Writ Petition No. 3651 of 1965 admutted that the firm exported handicraft gocds 
(zarı brocades) to Singapore, that they had grossly over valued the gcods in the 
invoices, that the values mentioned in the invoices did not reprcsent the correct val e 
of the goods, that based on the values mentioned in the mvoices they got ımport 
entitlements, and that a portion of the values mentioned in the invoices were alone 
repatriated to this country even the amount repatriated being something more than 
the actual value of the goods The difference, the applicants stated, was made up 
by acquisitions of foreign exchange from other sources The total value of gcods 
exported by the applicants as per their mvoices is Rs. 4,68,359. Out of this a sum 
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of Rs. 55,622 1s said to have been 1epatated as eained fiom the goods exported 
leaving outstanding Rs. 4,12,737 As agaınst the exports, the applicants had receiv~ 
ed import entitlemer ts valued at Rs 3,45,145. Unabashedly che applicants state 
in che affidavit ın support of the wut. 


“Ex hypothesi the goods were not worth even a fraction of Rs. 4,68,559 Even 
the remittance of Rs, 55,622 against this 1s ex Aypothest beg made by purchase of 
foreign exchange in respect of which offence a composite penalty of Rs 4,000 
has been levied Therefore Rs 4,12,737 1s not ın any sense of the term payment 
which does not represent either the value of the goods or part thereof, nor does ıt 
represent any payment from buyers.” 


It is stated in the affidavit that the amount of Rs 4,12,737 shown as outstanding 
and not repatriated by them represents the difference between the invoice value and 
the actual repatriation due to over-invoicing 


“a mythical figure which does not represent the value of any existing gcods 
or assets out of which anythıng can be realised.” 


The deponent swears thatthe applicants deliberately inflated the value of the goods 
exported with a view to benefit by the import licences they could get thereon, and 
that as the goods exported are relatively trash and practically have no market, they 
have not and cannot repatrıate the foreign exchange ın terms of the assurances they 
had given when getting permission for exports It ıs stated that when an investiga- 
tion was started by the Dir ctorate of Enforcement, the applicant hoping to avoid 
heavy penalties and expecting leniency made voluntary disclosure of the true posi- 
tion. On the admission that the amount outstanding would never be realised, 
a show cause notice was issued to the applicants on the gth of July, 1965 by the 
Enforcement Directorate, the material part of which runs as follows : 


“And wheras .... ses Shri Chenna Krishna Textiles...... .. have 
admıtted that the amount outstanding as above would never be realised 


And whereas failure to realise the full export value of the goods from the country 
of destination within the prescribed manner 1s a contravention of a provision of 
section 12 (2) of the Foreign Exchange Regulation Act, 1947 as amended up to 
1964 read with Central Government Notification No 6 (8) ENF. 11/52, dated 
22n1 April, 1952. 


And whereas by failure to realise the full export value of the said shipments from 
the concerned foreign consignees within the prescribed time as aforesaid in the 
prescribed manner the said Shri Chenna Krishna Textiles, appear to 
have con'ravened the provisions of section 12 (2) of the Foreign Exchange Regu- 
lation Act, 1947 as amended upto 1964 read with the Central Government Notifi- 
cation No 6 (8) ENF 11/52, dated 22nd April, 1952 and have thereby rendered 
themselves liable to be proceeded against under section 23 (1) (a) of the said Act, 


Now, therefore, the said Messrs Chenna Krishna Textiles, Vembadithalam 
and their partners mentioned below are required to show cause in writing within 
10 days of the receipt of this memorandum, why adjudication proceedings should 
not be held against them for the said contraventions as contemplated in section 
23 (2) of the Foreign Exchange Regulation Act, 1947 ” 


On this the applicants referring to the facts set out in their voluntary statements 
pleaded guilty to the charge of having contravened the provisions of sections 12 (2) 
of the Act in respect of the outstanding bills of the fo b. value of Rs 4,12,737— 
prayed for an enquiry and submitted themselves for adjudication On 27th July, 
1965 the Duector of Enforcement, New Delhi, passed the impugned order. A 
penalty of Rs 4,000 was imposed on the applicants for violation of section 4 (1) of 
the Foreign Exchange Regulation Act This part of the order 1s not questioned by 
the applicants in Writ Petition No 3651 of 1965 The Director of Enforcement 
took note of the fact that every shilling of foreign exchange which had been purchased 
abroad unauthorisedly and at high premiums has been brought into India under the 
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guise of export sale proceeds and the parties should have incurred substantıal loss 
on account of those unauthorised purchases of foreign exchange which on repatria- 
tion has substantially benefited the country Coming to the charge under section 
12 (2) of the Act, ın the view that the parties did not deserve any sympathy as the 
outstandings were heavy and the import entitlements they got were heavier, he 
levied a penalty of four lakhs of rupees on the partnership of the applicants and on 
three of the six partners jointly and severally. It 1s the validity of this penalty of 
four lakhs that 1s challenged on several grounds, one of the grounds being that when 
in truth and effect the export value 1s inflated or as ıt 1s called, the goods are over- 
invoiced, there 1s no contravention of section 12 (2) of the Act for visiting the exporter 
with penalty Itis argued that failure to release and remit the whole or a portion 
of the real or trade value of the goods without the permission of the Reserve Bank 
may alone amount to a contravention of section 12 (2) An examınatıon of this plea 
oe the interpretation of section 12 (2) and I shall take ıt first for consıdera- 
10n, 


The Foreign Exchange Regulation Act (VII of 1947) herein referred to as the 
Act, was enacted as ıt was considered expedient ın the economic and financial inter- 
ests of India to provide for the regulation of certan payments, dealings in foreign 
exchange and securities and the import and export of currency and bullion. Section 
12 provides : 


“ (1) The Central Government may by notification in the official Gazettes 
prohibit the taking or sending out by land, sea or air (hereafter ın this section 
referred to as export) of any goods or class of goods specified in the notification 
from India, directly or indirectly to any place so specified unless a declaration 
supported by such evidence as may be prescribed or so specified, is furnished by 
the exporter to the prescribed authority that the amount representing the full export 
value of the goods has been, or will within the prescribed period be paid ın the 
prescribed manner. 


(2) Where any export of goods has been made to which a notification under 
sub-section (1) applies no person entitled to sell, or procure the sale of, the said 
goods shall, except with the permission of the Reserve Bank, do or refrain from 
doing any act with intent to secure that — 


(a) the sale of the goods is delayed to an extent which is unreasonable having 
regard to the ordmary course of trade, or 


(2) payment for the goods is made otherwise than in the prescribed manner 
or does not represent the full amount payable by the foreign buyer in respect 
of the goods, subject to such deductions, 1f any, as may be allowed by the Reserve 
Bank, or is delayed to such extent as aforesaid . 


The Act as it stood before 1st April, 1965, prior to its amendment by Act LV of 
P 995; P y 
1964 being the relevant Act ıs set out here). 


Provided that no proccedıngs ın respect of any contravention of this sub- 
section shall be instituted unless the prescribed period has expired and payment for 
the goods representing the full amount as aforesaid has not been made in the pres- 
cribed manner. 


(3) Where ın relation to any such goods the said period has expired and the 
goods have not been sold and payment therefor has not been made as aforesaid, 
the Reserve Bank may give to any person entitled to sell the goods or to procure 
the sale thereof, such directions as appear to it to be expedient for the purpose 
of securing the sale of the goods and payment therefor as aforesaid and without 
prejudice to the generality of the foregoing provision, may direct that the goods 
shall be assigned to the Central Government or to a person specified in the dırec- 
tions. 


t 


(4) Where any goods are assigned in accordance with sub-section (3), the 
Central Government shall pay to the person assigning them such sum ın consıdera- 
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tion of the net sum rcovered by or on behalf of the Centıal Governmentin respect 
of the goods as may be determined by the Central Government 


(5) Where in relation to any such goods the value as stated ın the invoice 
is less than the amount which in the opinion of the Reserve Bank represents the 
full export value of these goods, the Reserve Bank may issue an order requirmg the 
person holding the shipping documents to 1etain possession thereof until such 
tıme as the exporter of the goods has made arrangements for the Reserve Bank or 
a person authorised by the Reserve Bank to receive on behalf of the exporter 
payment ın the prescribed manner of an amount which represents ın the opinion 
of the Reserve Bank the full export value of the goods 


(6) For the purpose of ensuring compliance with the provisions of this sec- 
tion and any orders or directions made thereunder, the Reserve Bank may require 
any person making any export of goods to which a notification under sub-section 
(1) applies to exhibit contracts with his foreign buyer or other evidence to show 
that the full amount payable by the said buyer in respect of the goods has been, 
or will within the prescribed period be, paid in the prescribed manner.” 


On the case of the applicant that the invoice value was deliberately and heavily 
inflated ‘and that there ıs no possibility of selling the goods and realising the full 
export value as invoiced, or any further amount over and above that has been 
repatriated, sub-sections (3) and (4) have no application Sub-section (5) clearly 
does not apply to the case on hand, the crucial question for consideration 1s whether 
there has been contravention of section 12 (2) Section 23 which provides penalty 
for contraventions ran thus before its amendment by section 23, Act LV of 1964 ° 


“ (1) If any person contravenes the provisions of section 4, section 5, section 
g or sub-section (2) of section 12 or of any rule, direction or order made thereunder 
he shall— 


(a) be liable to such penalty not exceeding three times the value of the foreign 
exchange ın respect of which the contravention has taken place, or five thousand 
rupees, whichever is more, as may be adjudged by the Director of Enforcement 
in the manner hereafter provided, or 


(b) upon conviction by a Court, be punishable with ımprisonment for a term 
which may extend to two years, or with fine, or with both. 


(1-A) Whoever contravenes, 


(a) any of the provision of this Act or of any rule, direction or order made 
thereunder, other than those referred to in sub-section (1) of this section and 
section 19 shall, upon conviction by a Court, be punishable with imprisonment for 
a term which may extend to two years, or with fine, or with both ; 


(6) any direction or order made under section 1g shall, upon conviction by a 
Court be punishable with fine which may extend to two thousand rupees.” 


Section 22 provided that no person shall, when making any application or declaration 
to any authority or person for any purpose under the Act, give any information 
or make any statement which he knows or has reasonable cause to believe to be false, 
or not true, ın any material particular Nottfication No 6 (8) ENF. II/52, dated 
gend April, 1952 issued under the powers conferred under section 27 of the Act, 
with reference to declarations under section 12, provides by rule 5 (1): 


“The Reserve Bank, or subject to such directions, 1f any, as may be given by 
the Reserve Bank, the Collector of Customs or the postal authorities, may, to 
satisfy themselves of the due compliance with section 12 of the Act, require such 
evidence ın support of the declaration as may satisfy them that the exporter 
ıs a person resident ın India, or has a place of business ın India 


(2) the Reserve Bank, or subject to such directions if any, as may be given 
by the Reserve Bank, the Collector of Gustoms, or the postal authorities may 
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require any exporter to produce in support of the declaration such evidence as 
may be in his possession or power to satisfy them 


(1) that the destination stated on the declaration is the final place of destına- 
tion of the goods exported ; 


(i1) that the invoice value stated in the declaration is the full export value 
of the goods ; and 


(u1) that the amount representing the full export value of the goods has been 
or will be paid to the exporter.” 


Rule 6 reads: 3 


“The amount representing the full export value of goods exported shall be 
received from the country of final destination, of the goods, unless permitted 
otherwise by the Reserve Bank in its discretion, and shall be paid to the exporter 
within six months from the date of shipment of the goods : 

* * + * 


Provided further that the Reserve Bank, in its discretion, may, for sufficient 
and reasonable cause shown extend the said period of six months. ........” 


Rules 7 runs: 


“ The amount representing the full value of goods exported to the countries 
specified in the second schedule shall be paid through an authorised dealer and 
unless otherwise authorised by the Reserve Bank shall be paid in the manner speci- 
fied in the said schedule.” 


The declaration necessary under section 12 (1) of the Act for permit to make export 
was under rule 3 to be in form G R. 1. It requires a statement of the mvoice value 
of the goods stating the currency and other particulars. The actual declaration in 
the form runs : 


““I hereby declare that I am the Seller/Consignor of the goods in respect of which 
this declaration is made and that particulars given above are true and 


(a) that the invoice value declared is the full export value of the goods and 
it is the same as that contracted with the buyer, 


(b) that this is a fair valuation of the goods which are unsold. 


I/my principals undertake that I/they will deliver to the Bank mentioned 
below foreign exchange/rupee proceeds resulting from the export of these goods 
on or before ... Hees Steen 


It is stated that the Director of Enforcement in all the cases finds that the exported 
goods had been sold abroad for a very low price and the amount realised which 
was only the real value has been duly repatriated. He, it is also stated, finds that 
the balances shown as outstandings not repatriable by the exporters are fictitious 
figures and unreliable and that obviously even at the time of export the exporters 
had no intention of repatriation of the export proceeds At this stage I am consi- 
dering the matter purely with reference to the contentions and not ın relation to 
the facts ofeach case Whether the Director of Enforcement has accepted the truth 
of the voluntary statements made by the exporters and has proceeded with the 
adjudication on that basis is a matter to be ascertained from a scrutiny of the ımpug- 
ned orders That will have to be done when each case is taken up for individual 
consideration. 


Now what falls for my discussion first is, whether when the facts are as pleaded, 
it could be said that there is contravention of section 12 (2) for adjudging penalty 
under section 23 of the Act. Section 12 (1) places an embargo on export of the 
notified goods, unless an assurance is given that the amount representing the full 
export value of the goods has been or will within the prescribed period be paid in the 
prescribed manner, The amount representing the full value of goods exported to 
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the specified countries has to be realised only through an authorised dealer in foreign 
exchange, usually a bank. The documents relating to the export of the goods 
must pass through the medium of the bank. A declaration 1s taken from the expor- 
ter that he would deliver the proceeds of the export to the specified bank. Section 
12 (2) comes into play after the export of goods has been made. The exporter 
by virtue of his declaration, is under an obligation to repatriate foreign exchange 
within the prescribed time. Under clause (a) of the declaration in the GR. 1 form 
he declared that the invoice value declared 1s the full export value of the goods and 
ıs the same as that contracted with the buyer. This declaration on ıts phraseology 
will apply to goods when the export 1s on a sale, and there is already a buyer with 
whom a contract has been entered into Where the goods have not already been 
sold and exporter 1s a consignor for sale without a firm offer from the foreign buyer 
then declaration (b) which provides that the invoice value 1s a fair valuation of the 
goods which are unsold would apply When filling up the G. R. 1. declaration 
form, the exporter has to strike out the clauses inapplicable ın the context of the 
particular export. We may state that in all the cases before us the declaration 1s 
as if the export ıs on sale Clause (b) of the declaration form has been struck off. 
The language of the last clause of the declaration, the undertaking ıs rather mpor- 
tant. The undertaking is that the exporter will deliver to the specified bank the 
foreign exchange/rupee proceeds resulteng from the export of the goods by the specified 
date The bank which has to collect the proceeds of the export ın case of consign- 
ments for sale when delivering the shipping documents takes an undertaking or trust 
receipt from the consignee for payment for the goods by the prescribed date ‘The 
contravention alleged in all these cases in express terms 1s the failure of the exporters, 
to realise the full export value of the goods from the country of destination within 
the prescribed tıme and manner ın contravention of section 12 (2) read with the 
notification dated 22nd April, 1952. The question ıs, 1s there a contravention fall- 
ing under section 12 (2). 


With reference to the case under consideration, the material part of section 12 
(2) if extracted will read: 


“ Where any export of goods has been made—-no persom iN eta shall, 
except with the permission of the Reserve Bank, do or refrain from doing any 
act with intent to secure that . payment for the goods . . does 


not represent the full amount payable by the foreign buyer ın respect of the goods 


CC 


otherwise than in the prescribed manner. I proceed on the assumption that ıt is 
nobody’s case that the goods have been sold and the full foreign exchange due there- 
on not realised, nor anybody’s case that the goods remaining unsold could be sold 
One thing is made out that the invoice value has not been realised and brought into 
this country, 


I find no difficulty in holding that section 12 (2) applies to cases both of export 
on sale and export for sale, that 1s, consignment sale as referred at the Bar, though 
there was considerable discussion on this section 12 must be read ın its entirety 
and sub-section 12 (2) interpreted in the context. The language no doubt is rather 
unhappy, but the legislative intent ıs clear. The person referred to as the person 
entitled to sell or procure the sale of ın the first part of section 12 (2) 1s only descriptive 
and can include a case where the person has actually sold or procured the sale of 
the goods In the Indian Sales of Goods Act, the words Buyer and Seller subject 
to the context, may mean both a person who buys or agrees to buy and a person 
who sells or agrees to sell as the case may be In the context of the provisions under 
consideration 1t appears to me that it can, without violence to the language and 
bearing in mind the scope and object of the Act, include a person who sells or has 
sold, or a consignor for sale who offers for sale the goods exported There is nothing 
incongiuous or incompatible in applying section 12 (3) (a) or (b) to the case of an 
export on sale, that is to a case where there is a contract of sale with a foreign buyer. 
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Even where there iş a firm contract of sale with a specified buyer, the comple- 
tion of the sale may be delayed for various reasons and property may not pass 
ummediately on the goods being placed on board the ship The sub-section, 
of course, ex facie applies to the case of consignment for sale, that is, an export by 
a consignor of goods to a consignee for sale, but ıt clearly takes in also cases 
where there are firm contracts of sale. 


Certain possıbılıtıes in the interpretation of the expression full amount payable 
by the foreign buyer ın section 12 (2) (b) have also to be examined The expression 
mainfestly applies to a case where there 1s a seller and a specified buyer who has 
contracted to buy the export being on sale To my mind the words full amount 
payable by the forergn buyer, may conceivably also take ın a possible buyer or would 
be buyer in the case of an export to a consignee for sale. The assurance given by 
the exporter in his G. R 1 form, a statutorily prescribed form, to repatriate the 
foreign exchange proceeds resuliing from the export of goods by a fixed date, provides_ 
a key to such interpretation It 1s a determinable objective value, and may be 
more or less than the full export value. It 1s what actually results from the export, 
of course, which 1s bona fede earned on the export In that view the fact that the 
person entered as buyer in the form turns out to be im fact a consignee for sale, 
or a nominee of the buyer, as 1s claimed, for some of the exporters may not be 
material Foreign buyers must obviously be ın contemplation of the exporter 
when the mvoice value 1s given in the G R 1 form Declaration (a) ın the form 
brings out clearly that every dollar or shilling of foreign exchange available by the 
export must be secured to the country The four expressions therein, znvoice value, 
full export value, the value contracted with the buyer and proceeds resulting from the export are 
all intended to convey the same central theme The related rule 71n the rules uses 
the phrase full value of goods exported ‘The Act, the rules and forms thereunder 
are applicable, by and large, to trade and business people and must be construed, 
1f possible, not finding strict or nice destinctions of looking for the nuances and 
shades in the meaning, but giving a reasonable and business interpretation bearing 
in mind the governing object of the legislation The ıntention ıs clear, that an 
assurance 1s taken from the exporter to secure to the country the full value of the 
goods on export, and the same idea 1s expressed ın different terms choosing phraseo- 
logy related to the context The exporter 1s made to declare solemnly that the 
value contracted with the buyer ıs the invoice value to provide against secret under- 
standings between the buyer and the seller and false invoice values The expres- 
sion full export value is nowhere defined and due significance must be given to the 
adjective full By full export value ıs obviously meant the maximum value the ex- 
ported goods can earn to the country the value a bona fide exporter in this country 
would expect for the goods and the value a bona fide importer ın the foreign country 
would pay for the export It is not some notional or fictitious value the exporter 
may choose to give in filling up the form The word export in the phrase ıs also 
used only as an adjective qualifying the noun value The exporter cannot knowingly 
undervalue the goods or deliberately inflate the values. , 


Here, according to the case of the parties the major part of the invoice value 
or full export value of the goods as shown ın the G R 1 form has not been repatri- 
ated or realised and ıt ıs not possible at all to realise, as the exporter never intended 
to realise the same and knew full well even before the export that the invoice 
value or full export value ıs not the real or true value of the goods His original 
declared value of the goods would normally be taken as the full amount payable 
by the foreign buyer ın respect of the goods May be im certain circumstances, 
bona fide there may be difference between the declared value and the actual 
realisation, ıt may be due to causes beyond the control of the exporter I 
need not consider here such contingency But I would interpret the full 
amount payable by the foregn buyer found in section 12 (2) (b) asthe amount" 
which a sale of the goods in the open export market would fetch for the 
goods where the buyer and seller are independent of each other and the 
price 1s their sale consideration and they are not influenced by any commercial 


1) VENKATA SUBBU Y. DIRECTOR OF ENFORCEMENT (Natesan, J.). 305 
or financial or other relationship except as buyer and seller Also no part of the 
proceeds or profits by re-sale or,use or disposal of the goods should accrue either 
directly or indirectly to the seller. 


Now to come to the contravention of section 12 (2), assuming for the moment 
that the exporter should be held to his declaration and will not be permitted to 
plead otherwise, can it be said, that after the export he has done or refrained from 
doing any act with intent to secure that the payment for the goods does not represent 
the full amount payable by the foreign buyer in respect of the goods? What is’ 
it the exporter can be said to have done or refrained from doing after export of the 
goods with intent that the full amount as declared is not realised? If his case is 
accepted, he had exported goods which could not fetch in the market anything 
like the invoice value Nothing he could do thereafter, will alter the position. 
“There is no lawful action he can take after the export to ensure the realisation of 
the declared export value for him to be charged with any non-action ın the matter. 
Does the Act contemplate the failure of the exporter to enforce the undertaking 
secured for the exporter by the bank in case of consignment sales an inaction in 
contravention of the section One thing 1s clear. It is not every inaction that 
would amount to contravention of section 12 (2) The exporter must refrain from 
doing an act, that is, there must be abstention from an act or from taking a step 
and the abstention or inaction should be with a view to secure that the full amount 
isnot realised The intention ın this regard is a necessary element Can we postu- 
late continuance ofan intention not to secure the full declared value when there is no 
possibility at all of securing the full value after the export? It was stated by the 
learned Advocate-General at one stage of the arguments, that the failure of the 
exporter to enforce the letter of undertaking which the authorised dealer ın India 
through whom the related bills are negotiated or collected or through whom pay- 
ment for the goods is received, 1s the inaction. The immediate answer to this is 
that the letter of undertaking ıs taken only ın cases of consignment for sale—see the, 
certificate by the authorised dealer on the duplicate of the G R. 1 form. In the 
case of export on sale, which the cases on hand apparently are, the bills are negoti- 
ated through or taken for collection by the bank for realisation, documents against 
bills, or there ıs letter of credit. Even if there is any undertaking, 1f ıt should be 
found as a fact that the whole thing 1s false and a make-believe and the invoice value 
‘or the so-called contracted value with the foreign buyer are fictitious figures how 
can there be enforcement of any undertaking to secure the full amount? When 
we speak of action or non-action with intent to secure something, we contemplate 
a possibility of the thing going awry otherwise? True the exporter declares that 
the amount representing the full export value of the goods will be paid to him within 
the prescribed period But even while making the declaration he has seen to it 
that the goods exported are not any where the value declared and that they can 
have no market. In fact his plea is that they are not marketable goods at all No, 
further intent 1s necessary after the export to secure that the full amount, why even 
a fair fraction of it, ıs not realised. 


True, interpreted in this manner, the exporter escapes from his obligation and 
his contravention will not fall under section 12 (2) It may be that he is pleading 
his own fraud and falsity to escape from the penalty provided under the section, a 
deliberate dereliction of duty and an offence to societyin the present context of the 
country’s economy of a very grave nature But penalties are purely creatures of the 
Legislature They cannot be created by judicial implication and must be expressly 
imposed by a statute. For the imposition of a penalty the provision of law must be 
clear and free from doubt. Laws imposing penalties cannot be extended by con- 
‘struction to anything beyond the letter of the law even though within their spirit. 
It must be noted that ın this case section 23 provides also for criminal prosecution 
where heavy punishment is necessary The language of the statute cannot be 
construed as having one meaning 1f criminal proceedings are brought and a different 
meaning when penalties are imposed. As pomted out in Shantz: Prasad v, Director 


39 
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of Enforcement, proceedings under the Act are quasi crımınal in character and it is 
the duty of the department as'prosecutor to make out beyond all reasonable doubt 
that there has been a violation of the law. Their Lordships of the Supreme Court 
referred to the decisionin H P G Productions Ltd., Inre? No doubt a statute should. 
not be so construed so as to narrow the words, of the statute to the exclusion of cases 
which. those words ın their ordinary acceptation would comprehend The principle 
of interpretation quoted from the observations of the yudicial Committee ın Dyke v.. 
Elliott, the gauntlet”, at page 533 in Crates on Statute Law, sixth edition, may be 
usefully referred to; 


“ No doubt all penal statutes are to be construed strictly, that 1s to say, the 
Court must see that the thing charged as an offence 1s within the plain meaning 
of the words used, and must not strain the words on any notion that there has 
been a slip, that there has been a casus omassus, that the thing 1s so clearly within 
the mischief that it must have been tended to be included and would. 
have been includedif thought of On the other hand, the person charged 
has a right to say that the thıng charged, although within the words, 1s not within 
the spirit of the enactment But where the thing is brought within the words and 
within the spirit there a penal enactment 1s to be construed, lke any other ınstru- 
ment, according to the fair commonsense meaning of the language used, and the 
Court 1s not to find or make any doubt or ambiguity in the language of a penal 
statute, where such doubt or ambiguity would clearly not to be found or made 
in the same language in any other instrument.” 


We have to construe a penal provision like any other provision fairly according to 
the legislative tent as expressed ın the enactment and brought out by the language 
used. We have to refuse to extend the penalty to cases which are not clearly 
embraced ın them, while firmly avoiding exoneration of parties plainly within the. 
scope of the language by forced construction of the language on so-called equitable: 
grounds. 


One possible approach which the Director of Enforcement may adopt 1s to 
preclude a declarent from affirming anything contrary to his assurance, to ignore 
the plea that the goods even at the time of the export had no value in the market, 
to hold the declarant to the value he has assured to repatriate and charge him with. 
failure to repatriate funds in terms of his undertaking The Director may consider 
that the so-called confession of fraud and falsity may itself be false and refuse to 
accept the same As this is a posstble approach by the Director of Enforcement, 
consideration of this aspect of the matter will have to be taken up when examining 
the orders of the Director individually. In interpreting the orders, the Court has 
to bear ın mind the manner in which adjudication has been invited by voluntary 
disclosure the so-called confession and the plea of guilty to the charges framed. 
Scrutiny of the facts of each individual case and sifting of evidence by the Director 
has been avoided by the parties by their conduct in the proceedings. When we 
take up the individual cases for examination, we have to see whether apart from 
referring to the confessions, their truth ıs accepted by the Director It ıs one thing 
to narrate and refer to the confessional statement for adjudicating penalty; ıt 1s 
quite a different thing to accept ıt as true and found a contravention ın law on the 
facts as confessed The Director of Enforcement 1s not bound to accept the explana- 
tion submitted, their alleged malpractice as the reason for their inability to secure 
the declared value But if as stated by the applicants, the Director ın his orders is 
satisfied about the truth of the plea and find that the applicants had at the very 
outset deliberately over-invoiced and inflated beyond measure the export value of 
the goods, the applicants are on firmer grounds in their defence to the charge of 
contravention of section 12 (2) Ifthe ference from the orders is that the Director 
accepts the truth of the confession, then he would be ignoring the facts which he 
finds true for the purpose of levying penalty The state of things as originally 
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declared when securing permit for export and getting the benefit of import licences 
are taken as true and the declarant notwithstanding that the truth ıs known, estopped 
from assérting the contrary. The question ıs whether that can be done when 
adjudicating penalty For levying a penalty the department has to establish contra- 
vention of the law or rules made thereunder Unless the statute specifically pro- 
vides for ıt, ıt will be negation of all principles of jurisprudence to hold a man guilty 
on a fictitious state of affairs A false declaration under the Act has been specifically 


made an offence, and there are provisions for punishing such transgression of the 
Act. 


Can the principle of estoppel be applied ın quasi criminal proceedings to shut 
the mouth of the delinquent and turn a Nelson’s eye to truth? May be the facts. 
of the case before me require that that should be the state oflaw. But even ın cıvıl * 
actions estoppel by representations have rarely been held to provide a cause of 
action by itself In Burkinshaw v. Nicolls+, Lord Bla.kburn obs.rve at page 1026: 


“ When a person makes to another the representation ‘I take upon myself 
to say such and such things do exist, and you may act upon that basis that they 
do exist’? and the other man does really act upon that basis, ıt seems to me it 1s 
of the very essence of justice that, between those two parties, their rights should 
be regulated, not by the real state of the facts, but by that conventional state of 
facts which the two parties agree to make the basis of their action ” 


The principle of estoppel, ıt has been said, ha always been made for righteousness 
and operated to defeat grossly dishonest claims or defence When an exporter 1s 
being proceeded against for contravention of section 12 (2), ın the proceedings the 
exporter does not make any claim of hisown He seeks to avoid the penalty that 
may be levied or defend against the conviction Offences are defined by statutes 
and have to be founded on facts proved or established or deemed by statutes to 
have been proved or established and not on presumptions or assumed state of cırvum- 
stances. Justice has to be administered according to law and even a felon has to 
be judged only under the law Then only 1s justice rendered A man cannot be 
convicted even on his own confession of guilt if the Court finds that the confession 
1s not true or on the facts confessed he 1s not guilty of the offence to which he pleads 
guilty. Ifın a particular case before us ıt 1s found that the foreign exchange pro- 
ceeds actually resulting from the export of goods, is not the invoice value or full 
export value of the goods as declared and the proceeds of the export realised, fall 
considerably short of the declared value, the exporter, in my view, cannot be held 
to be guilty of contravention of section 12 (2) by not repatriating the full amount 
payable by the foreign buyer if he had not done anything to secure that result 
after the export. I may reiterate what I have said earlier that in interpreting the 
orders of the Director, the circumstances in which the orders were made have 
to be borne nm mind The parties have pleaded guilty and one of the orders shows 
that the Director was aware that over-ınvorcıng as the aud played by the applicants, 
has been euphemustically called, by itself, will not be.dix Offence under section 12 
(2) of the Act That being so, unless the Court is convinced that the Director 
clearly erred in Jaw and the error of law 1s apparent on the face of the record, this 
Court will not exercise 1ts prerogative jurisdiction in certerart. Formal or technical 
errors or slips in the terminology used by the Director, even though they appear to 
be errors in law, will not be sufficient to attract the extraordinary jurisdiction of 
this Court if ın substance the orders could be maintained ın accordance with law. 


The other pomt I take up for consideration 1s the plea by the learned Advocate- 
General that as the applicants ın these cases base their claims to relief with a story 
of their own perfidy, this Court will not exercise, in their favour the discretionary 
relief of certiora Reliance is placed on the well known maxim of equity ex turpi 
causa non onittur acto (out of turpitude no cause of action arises) and ıt 1s contended 
that while exercising the special jurisdiction, the Court 1s entitled to have regard to 
the conduct of the applicant and decline relief if he has not approached the Court 
with clean hands The applicants on their own showing have violated the laws. 
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enacted for protection of the economic and financial interests of the nation, and relief 
in proceedings by way of certorarz 1s not granted as a matter of course and cannot be: 
had as a matter ofrıght But there isa danger with these pity equity maxims which 
has to be guarded against. They enunciate no doubt equitable rules based on 
certain moral principles but, if just extended by logical process in the modern 
complex society they are apt to be carried far beyond the original purpose and may» 
cease to be equitable 

* It cannot be seriously disputed that the order for the issue of certiorarz 1s strictly 
a matter of discretion, the relief being granted for the advancement of justice and to 
strike down injustice. But Mr MK. Nambıar, Counsel for one set of applicants, 
contends that discretion both ın the granting and withholding of relief now runs 
more or less ın fairly well evolved channels and that ıt ıs only certain conduct ın rela- 
tion to the very proceedings in Court that would disentitle the applicants to relief. 
Other Counsel appearing for the applicants adopted this argument and ıt 1s stated 
that the requirement in this regard 1s that the applicants should not make before the 
Court ın the proceedings for cerizorarı any statement which 1s false or conceal some- 
thing from the Court which ıs relevant Itis stated that 1f the Court has reason to 
be satisfied that there has been deliberate concealment of facts so as to mislead the 
Court, the Court,wull decline to consider the merits of the case and reject the apph- 
cation A number of cases were cited where the rule has been applied and relief 
refused to the applicants In view of the strenuous arguments of learned Counsel 
that the conduct pleaded ın the present cases is not of the type contemplated for 
declining relief in the exercise of discretion, I propose to examine the matter at some 
length No direct case has been cited before us placing a limit on the discretionary 
power of the Court in the matter of withholding reliefand making its exercise manda- 
tory wherever a Tribunal has gone wrong ın law and the error is a serious one 
apparent on the face of the record, however unmeritorious and undeserving the 
applicant may be. Learned Counsel referred us to a decision of this Court in 
Issardas v Collector of Mzdras1, wherein Ramachandra Ayyar, J , (as he then was), 
after examining several decisions observed at page 530 

“ Thus a writ of cerizorarı 1s issued at the discretion of the Superior Court It 
cannot be held to be a writ of right or one issued as a matter of course. But for 
the exercise of the discretion of the Court, there are some well accepted principles. 
In issuing the writ, 1f the Court . . . . 1s moved by a party aggrieved by the 
order of the inferior tribunal, the Court is bound to issue the writ at his instance, 
except in cases where he had dısentitled himself to the discretionary relief by 
reason of his own conduct like submission to jurisdiction, laches, etc ” 

Reference was also made to Gopalan v.State of Madras*, at page 40 where Lord Atkin 3 
dicta at page 670 ın Eshugbayı Eleko v Government of Nigeria (Officer Admimstering’, 
that ın accordance with British jurisprudence no member of the Executive can inter- 
fere with the liberty or property of British subject except when he can support the 
legality of his act before, &iourt of justice, was referred to Counsel also relied on 
the dicta of Scrutton’ "hy in Rex. v. Secretary of State for Home Afars O’Brien, 
Ex parte* at p se 382: wars : 

“ You really believe in freedom of speech, if you are willing toallowit to men 
whose opinions seem to you wrong and even dangerous, and the subject is 
entitled only to be deprived of his liberty by due process of law, although that due 

s if taken will probably send hım to prison. A man undoubtedly guilty 
of murder must yet be released, if due forms of law have not been followed in his 
conviction It is quite possible even probable, that the subject in this case is 
guilty of high treason, he 1s still entitled only to be deprived of his liberty by due 

_ process of law.” 

Reference was made to the passage at page 140in Halsbury’s Laws of Eng'and, 

volume XI, Simonds edition, wherein with respect to application for certiorar: by 

a party aggrieved xt ıs observed” | ...... 


“rı. (1959)2 MLJ 136 (1959)MLJ (Crl) ATR. 1950 SG 27at Page 40. 
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“ Although the order is not of course it will though discretionary nevertheless 
be granted ex debito justitiae, to quash proceedings which the Court has power to 
quash, where ıt is shown that the Court below has acted without jurisdiction or 
in excess of jurisdiction, if the application is made by an aggrieved party and not 
merely by one of the public and if the conduct of the party applying has not been 
such as to disentitle him to relief.” 

Ex debito yustıtıae only means from what is due to justice. It is interesting to note 
that the cases given in the footnote with reference to the principle that the conduct 
of a party may dısentitle him to relief are grouped under the following heads : 
acquiescence ın irregularity complained of; second application on amended 
affidavits, undue delay in applying for the writ ; acquiescence ın jurisdiction of 
Court below , faılure to object below to constitution of Court ; and waiver of the 
right to object on the ground of interest of the Tribunal. The argument naturally 
is that the conduct that would disentitle an applicant to relief must fall under one or 
other of the above heads Learned Counsel would limit the scope ın the decision 
of this Court in Issardas v. Collector of Madras, to conduct ejusdum generis with submis- 
sion to jurisdiction, and laches 


In Sangram Singh v. Election Tribunal Kotah®, it is observed at page 429: 

“ That, however, 1s not to say that the jurisdiction will be exercised whenever 
there 1s an error of law The High Court do not, and should not, act as Courts 
of appeal under Article 226 Their powers are purely discretionary and though 
no limits can be placed upon that discretion it must be exercised along recognised. 
lines and not arbitrarily, and one of the lımıtations smnosed by the Courts on 
themselves is that they will not exercise jurisdiction ın this ciasş of case unless 
substantial injustice has ensued or 1s likely to ensue.” sA 

In A M. Alleson v B.L.Sen3, ıt is stated at page 231 : S 

“ Proceedings by way of certorarı are ‘ not of course’ (mde Halsbury’s Laws of 
England, Hailsham edition, volume IX, paras 1480 and 1481, pages 877, 878). 
The High Court of Assam had the power to refuse the writs if 1t was satisfied that 
there was no failure of justice, and ın these appeals which are directed against 
the orders of the High Court in applications under Article 226, we could refuse 
to interfere unless we are satisfied that the justice of the case requires it.” 

In Short and Mellor’s Crown Practice, second edition, at page 15 is found the 
following rule . 

“ The writ of cerhorarı is demandable of absolute right by the Crown but is 
granted to the subject at the discretion of the Court or a Judge ” 

At page 48 of the same book is found the following statement of the position : 

“ It was formerly held that a cerizorarı would not be granted ex debito justitiae but 
that ıt was in the discretion of the Court ; but in The Queen v. Justices of Surrey’, it 
was held that to a party aggrieved it ought to be granted ex debito justettae, but that 
to an applicant who only comes forward as one of the public, the Court ought to 
exercise 1ts discretion, and that the writ is not, on any grounds, a writ of course. 

The Court must be satisfied that sufficient grounds exist for issuing the writ and 
even where the applicant is a party aggrieved, if he has by his conduct precluded. 
himself from taking an objection, the Court will not permit him to take it (Regina 
V. The South Holland Drainage Committee Men, Ex parte Prest’ ”. 

InS A. De Smith’s Judicial Review of Administrative Action ıt is stated at 

page 316: 

“ Waiver, acquiescence and laches are not the only discrtionary bars to: 
the award of certiorart and prohibition. The Court is entitled to have regard 
generally to the conduct of the applicant and to the special circumstances of the 
case in deciding whether to grant him the remedy he seeks ” 


1 (1959)2 ML J 136 - (1959) MLJ (Cri) 3 (957) SCJ 268 - (1957) SOR 359: 
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Of the three cases relied on by the learned author m the footnote for the proposi- 
tion, ın one case the application for prohibition was refused beacuse the applicant 
had misrepresented and suppressed the material facts ın her affidavit. Another 
application for certzorart was refused because of the serious mısrepresentatıons in the 
counter affidavit With reference to the third case, Ex parte Fry1, which I shall be 
referring to presently the learned author states that the ground for refusal of cerkorari 
was the exceedingly foolish and unreasonable conduct of the applicant The learned 
Advocate-General, apart from referring to certain cases where relief has been refused 
in equity jurisdiction, the legal maxims ex turpı causa non oritur actio and nullus commo- 
dum copere potest de ınjur:a sua propria (no man can take advantage of his own wrong) 
and the principle son which equity jurisdiction 1s exercised, relied upon three cases ın 
particular Ex pare Fry, already referred to, Co-operative Marketing Society v Sriramulu?, 
and Abdul Shukoorv RC & E Offcer? The third case does support the proposi- 
tion now put forward by the Advocate-General Dhavan, J , in holding that the 
petitioner who came into Court founding his cause of action on an illegality would 
not get any assistance from the Court, observed at page 452 * 


“ A petitioner who comes into Court founding his cause of action on an 
illegality, will not get any assistance from the Court x turpı causa non obttur 
acto (out of turpitude, no cause of action arises) As long ago as 1767 
Wilmot, C J , observed ın the case of Collins v. Blantern*. 


“You shall not stipulate for inquiry All writers upon our law agree to this, 
no polluted hand shall touch the pure fountains of yustice Whoever ıs a party 
to an unlawful contract if he has once paid the money stipulated to be paid in 
pursuance thereof, he shall not have the help of a Court to fetch it back again. 
You shall not have a right of action, when you come into a Court of justice ın this 
unclean manner to recover it back’ ” 

The principles enunciated above have been extended to the jurisdiction of this 
Court under Article 226 of the Constitution A petitioner who does not come to 
this Court with clean hands or who come with his hands soiled with an illegal transac- 
tion made with the deliberate object of defeating the provisions of the law, disentitles 
himself to any relief from the Court 


This ıs certainly a case where the conduct of the applıcant for which he was 
disentitled to relef was not in the course of the proceedings It was outside the 
proceeding and proceeded the initiation of the proceeding The applicant prayed 
for quashing an order of the Rent Control and Eviction Officer declarıng a godown 
belonging to the petitioner has vacant for allotment The respondents to the 
application were applicants before the Rent Control and Eviction Officer for allot- 
ment of the premises to them The premises ın question had been released to the 
petitioner earlier for his personal use and applications for allotment were made by 
others contending that he has sub-let the premises in contravention of the release 
order The petitioner ostensibly was having the business in partnership with others 
in the premises The Rent Control and Eviction Officer found that the deed of 
partnership was not a genuine one, but a transaction transferring possession of the 
godown to others for consideration and that 1t was an illegal form of sub-letting and 
a device to evade the provisions of the rent controllaw On this finding he declared 
the godown vacant for allotment It 1s this order that was sought to be quashed in 
the certiorarı proceeding. The learned Judge on the writ held that there was material 
on record to justify the finding The passage quote d above comes after this finding 
the learned Judge ultimately observing that the petitioner would not have been enti- 
tled to any relief under Article 226 even if he had made out a case, which he had not. 
Earlier the learned Judge observed that the petitioner had not been candid with 
the Court in his presentation of facts in the affidavit supporting the petition The 
learned Judge has relied on a Division Bench case of the Allahabad High Court in 
Azzum Nisa v Assistant Custodian® In that case ıt was held, that where the party 
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applying for a writ of certorarı, was guilty of laches which was not explained and had 
also submitted to the jurisdiction of the authority, whose order was sought to be 
quashed, nor filed an appeal against the order though permitted under the law, 
the Court would not on account of the conduct of the applicant, ın its discretion, 
interfere with the order under Article 226 It will be seen that in the above case of 
Abdul Shakoorv R C SE Oficer*, the Court could grant no relief whatsoever to 
the petitioner under Article 226 The right to relief was rested on an illegal transac- 
tion but ıt was not a case where the illegality as found did. not warrant the order as 
passed by the Tmbunal The Tribunal had not acted outside the law and had, 
on the facts, jurisdiction to declare the vacancy and direct an allotment. The 
observations are, therefore, obiter. 


In Co-operative Marketing Soctety v. Srıramulu?, the Division Bench of the Andhra 
Pradesh High Court remarks at page 62 


“ Lastly, we must observe that this Court 1s averse to lend its helping hand to 
persons who want to defraud others. Even assuming that any errors of law was 
committed by Tribunals, that would not be a ground for invoking the extraordi- 
nary jurisdiction of this Court under Article 226 of the Constitution, when ıt is 
not ın furtherance of justice but tends to encourage dishonesty ” 


If I may say so with respect, the principle enunciated 1s unexceptionable. Dıffi- 
‘culty will arise when we have to determine whether ıt will apply to the facts of any 
‘particular case The case which was under consideration there was not a case 
‘where remedy was sought to quash any penalty levied illegally or contrary to law. 
The vahdity of a reference under section 51 3f the Madras Co-operative Societies 
Act was challenged on the ground that as the business carried on by the persons ın 
management of the society was an illegal one, the business would not come within 
the definition of business under section 51 of the Act for reference ofa dispute as 
one touching the business of the society While holding the validity of the refe- 
rence in law as a further ground, the observations quoted above were made 


The Judgment in Ex parte Fry3, relied upon by the learned Advocate-General 
has been considered to be a case of non-interference on the ground that the applicant 
was exceedingly foolish and his conduct was unreasonable. The applicant in that 
case was a fireman whohad disobeyed an order to clean his superior officer’s 
uniform and was given a caution by the Chief Fire Officer under the Fire Services 
<Discipline) Regulations For refusing the relief ıt was stated at page 122. 


“ The applicant ıs a member of a service which 1s of great public ımportance. 
For the good of that service and of those who are employed ın the service the 
Secretary of State has made regulations so that their position may be ascertained 
and there may be as few difficulties as possible There is ‘a complete code’ Ifa 
man feels that he is ordered to do something which he ought not to be ordered to 
do, he can raise the matter in the way that I have said, but 1f, instead of doing that, 
he deliberately sets out to disobey the order given to him by a superior officer, 
he 1s only making difficulties for himself and for the whole of the service, and that 
ıs something which he ought to realise . . . In the circumstances of the 
present case there was no appeal ; because the punishment ınflıcted 
was only a caution, but there are ways and means of bringing to the notice of the 
fire authorıty ın a proper case the conduct ofone who has to preside overa disci- 
plınary tribunal of this kind if ıt ıs thought right and proper that that would be 
done ” 


‘With reference to this case, Wade in his Admınistrative Law, 1961, at page 162, 
after stating about the Court’s refusal of their aid because the remedy was discre- 
tionary remarks . 


“The sensible course would have been for him to obey the order and complain 
afterwards to the fire authority rather than disobey and take legal action. This 
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put the whole matter on a sounder footing . .. judicial control must be confined 
to cases where there is some complaint of real injustice ” 


It is a case where a caution was administered and the Court thought that there were 
other ways for the aggrieved fireman to establish that the caution administered was 
unwarranted The decision cannot be a sure guide if the penalty adjudged 1s heavy 
and bears no reasonable relation to the turpitude of the applicant. In the leading 
case referred to in the text books and relied on in subsequent cases for the discre- 
tionary character of cerorarı jurdicten, The Queen v Justices of Surrey!, Lord. 
Blackburn laid down the principle thus at page 473: 


“ Where the party grieved has by his conduct precluded himself from taking an 
objection, the Court will not permit him to make it as in Regina v. The South. 
Holland Drainage Commitee Men, ex parte Presi?. 


In other cases where the application 1s by the party grieved, so as to answer the 
same purpose as a writ of error, we think that ıt ought to be treated, like a writ 


33 


of error, as ex debito justitiae . . , 


As the case in Regina v. The South Holland Drainage Comnuttee Men, ex parte Prest?, 
is generally referred to in all the subsequent cases and relied upon by the text books. 
as an authority for the position that even to a party aggrieved who may be entitled. 
to cerlorarı ex debito Justitiae relief may be declined by the Court having regard to 
his conduct, ıt will be useful to examine the case ın some detail. 


In that case a writ of certiorare to bring up an inquisition under a local Act for 
being quashed on certzorar: was refused at the instance of a party who had waived the 
regular notice to treat and allowed the inquisition to be taken before the proper time 
and who had allowed the calculations to be taken for compensation in a mode not 
authorised by the Act It was made out ın the affidavit in answer that the defect. 
in the procedure was as a result of express consent and waiver on the part of the 
applicant. With reference to the calculations the applicant was a patry to the 
arrangement under which the calculations were made. There was another objec- 
tion and ıt 1s that which 1s relevant here, that compensation had been provided as 
if ıt was freehold land whereas ın fact it was copyhold property and that compensa- 
tion ought to have been provided for the Lords of the manor 1n respect of their interest 
in the premises. The Lord of the manor also appeared at the hearing as his interest 
was involved, the assessment of the compensation being final and conclusive upon. 
all parties and the Jury had only to apportion the compensation among the different 
interests. It was doubtful whether copyholds could be taken at all. Lord Denman, 
C J., ın discharging the rule observed at page 65 : 


“ It must not be supposed, because we discharge this rule, that we are setting up 
this inquisition, and saying that it is good. That ıs not the case ....With 
regard to this being copyhold land, I think nothing of the objection, because it 
does not appear that the nature of the tenure was disclosed But, whether this 
inquisition be good or bad, the present party is not competent to apply to us. 
The first objection never could have existed, if he had not expressly waıved the 
notice ; and as to the mode of compensation, the objection is answered in 
the same manner.” 


The decision of Patterson, J., in the case is of considerable interest, as it reveals one: 
other aspect on which discretion was refused. Patterson, J , observed at page 66: 


“ We only say, that this party is not ın a condition to ask us to interfere Itis 
said that the inquisition was unduly taken, and the witnesses may not be indıcta- 
ble for perjury Whose fault 1s that? The applicant has to thank himself. 
So also, with regard to this being copyhold land, he deceived the commuttee men, 
and concealed from them that fact. Indeed, he has conducted himselfin such a 
manner as not to have entitled himself to relief.” 
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Certiorart was refused in this case on two grounds, waiver and acquiescence in respect 

of certain procedural ıllegalıties. In regard to a matter which went more or less 

to the root of the jurisdiction, the character of the property, the applicant has musled 

the Tribunal whose order was challenged. He had deceived the committee men 

who passed the original order and concealed from them the true nature of the pro- 

perty Before the Court in his affidavit for the first time he pleaded that the land 

was copyhold He was pleading the truth no doubt. But he attempted to get 

over his own falsity and deception. He had to thank himself for the result. The 

order ın question which was sought to be quashed ın that case was brought on him- 

self by his practising deception before the committee and he sought to get over the 

order pleading the truth before the Court and properly the Court rejected relief. 

The Court refused to exercise its discretion ın his favour. He had no nght to com- 

plain having represented the land to be freehold and obtained for himself the value of 
afreehold land. Applying the principle of the case to the cases on hand if the appli- 

cants had kept back the truth from the Director of Enforcement and for the first 

time before this Court pleaded their inequity and fraud and asked this Court to 

grant them relief, as section 12 (2) would not apply to a case of over-invoicing, this. 

Court may, in my opinion, zn mene reject the applications for relief In such cases, 

the case for relief is founded on the plea of fraud. The basis for the prerogative 
relief of certzorarz then would be that the applicants had deceived the Department but 

that on the true facts as disclosed for the first tıme in the affidavit before Court, there 

could be no contravention of section 12 (2) In such cases even if the Department 

is not ın a position to contradict the facts, this Court will refuse relief as the rehef 
is directly founded on fraud. This Court 1s then asked to accept the dishonesty and 

fraud of the applicants as a fact and grant them relief on that basis—but nemo allegans 

turpitudinem suam est audiendus (no one alleging his own baseness 1s to be heard) It 

may be different if the applicant ıs not asking this Court to accept his plea of falsity" 
and grant him relief on that ground In a case, where the applicant states that 

the Tribunal has accepted and found the true facts and uncovered his fraud but 

contends that on the facts so found the Tribunal has levied a penalty which ıt has no 

jurisdiction to levy, ıt cannot be said to be a case where the cause of action has been. 

founded on turpitude or the equity sued for rests on falsity and baseness. All that 

the applicant then contends ıs that on the facts found the Tribunal has acted illegally 
and without jurisdiction in levying the penalty. He does not challenge the facts. 
found. The act complained of ıs the act of the Tribunal or body. The Tribunal 

according to the applicant, has found the true facts which no doubt he had earlier 
concealed fraudulently. The applicant ın such a case wants the Tribunal to be 

contained within the law and to punish him on the facts found. 


Reference was made at the Bar to the observation in Public Passenger Service 
Lid. v. M. A. Khadar! : 


“ Counsel then relied upon the well-known maxim of equity that “he who 
comes into equity must come with clean hands’ and contended that the Courts. 
below should have dismissed the applications as the respondents did not come 
with clean hands This contention must be rejected for several reasons. The 
respondents are not seeking equitable relief against forfeiture. They are asserting 
ther legal rıght to the shares on the ground that the forfeiture is invalid, and they 
continue to be the legal owners of the shares Secondly, the maxim does not 
mean that every improper conduct of the applicant disentitles him to equitable 
relief. The maxim may be invoked where the conduct complained of is unfair 
peas in relation to the subject-matter of the litigation and the equity sued. 
or. 


That was a case of discretionary relief and Counsel for the applicants rely on the 
above observations for their contention that what they claim here is only the appli- 
cation of law to the facts found The learned Advocate-General lays emphasis om 
the last sentence in the above quotation. 
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To sum up, the cases cited at the Bar show that while the writ of cerlorarı 1s 
considered to be a discretionary relief which the Court 1s not bound to grant even 
at the instance of the aggiieved party, the refusal of the relief ın the exercise of 
the Court’s jurisdiction 1s generally found when the applicant 1s guilty of laches 
or acquiescence or waiver or where the applicant has not approached the Court in 
good faith Where the applicant lacked uberrema fides and where there was suppres- 
sion of material facts the application was refused Cases may be referred to where 
the discretion 1s exercised ın favour of an applicant when his laches or acquiescence 
is the result of ignorance, accident, etc Relief has also been denied 1f the claim to 
relief 1s founded on the applicant’s own fraud or dishonesty The Court looks to 
the conduct of the applicant when the question 1s, which way the discretion has to 
be exercised. Itis not every ımproper conduct of the applicant that should disen- 
title him to relief. Depravity of conduct on the part of the applicant or falsity or 
dishonesty on his part that would preclude him from claiming relief, apart from 
special circumstances of a particular case must ın my view ordinarily be so related 
to the relief claimed that recognition of the dishonesty or falsity or depravity of 
conduct by the Court ıs first called for before relef ıs granted Ordinarily to deny 
the applicant the justice he 1s found entitled to, the relief must rest on the prayer to 
the Court to accept his depraved conduct as the truth But that ıs not to say that 
conduct of the applicant when not made the basis for relief should in no case disen- 
title the applicant to certiorari, judicial discretion can never be circumscribed that 
way. If we hold in the present cases that the applicants want this Court to find 
the fraud and falsity of their declaration, may be 1t 1s not controverted, and thereon 
in law hold that section 12 (2) of the Act will not apply, they would be cases where 
relief would rest on our finding the turpitude pleaded Even in such cases if the 
penalty besides being beyond the jurisdiction of the Tribunal shocks the conscience 
of the Court or the application of the law 1s outrageously perverse ex debito justeliae 
the Court would properly interfere If there is no adequate alternative remedy 
I would say it should interfere Arthur v Commussioners of Sewers in Yorkshire? To 
my mınd ıt seems that 1f the Director of Enforcement has accepted the confessional 
statements as representing the true state of facts, as this Court 1s not called upon 
for the first time to adjudicate on the facts and act upon the baseness set out ın the 
affidavit, the applicants would only be claiming that the Tribunal should be told 
to apply the law to the facts found The Tribunal has to act according to law on 
the facts which it finds, and the question will be whether the applicants ın law deserve 
the penalty which has been levied upon them. The question thus put ın issue has 
nothing to do with their conduct Dishonesty and falsity are closed chapters, 
certain facts are found as true by the Tribunal and it has to act thereon. To 
my mund if the law does not permit a penalty on the facts found, that would be 
-a plain case of usurpation of jurisdiction which the superior Court will not allow 


But that 1s not all Other circumstances may still weigh with the Court to 
stay ıts hands and not exercise this special jurisdiction ın favour of such applicants. 
In the cases before us, 1f in any particular case there is ambiguity in the order and 
at 1s not clear that the confession has been accepted in full ıt would be a case of the 
applicant asking this Court on the materials before this Court, taking into conside- 
ration the counter affidavit of the department to accept the truth of his confession. 
This, we are not bound to do ın the special jurisdiction As I have said earlier, 
the Tribunal could have refused to go behind the declarations and held the applı- 
cants on to their declaration In fact ıt ıs beyond my comprehension how such a 
huge fraud had been committed without detection Lakhs and lakhs worth of 
handicraft goods are stated to have been exported on export permits and it is stated 
now that the goods were ofno value and were worthless goods which had no market 
ven at the time of export Section 12 (6) of the Act authorises the authority to 
call for evidence to show that the full amount payable by the foreign buyer in respect 
of the goods will be paid ın the prescribed manner It 1s astonishing that despite 
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the wide powers the authorities have, the nature of the goods exported has escaped. 
detection before shipping These exports were made after incentive had been 
offered by import licences and ımport licences were granted ın advance before receipt 
of the proceeds ofexport One would expect, ın such circumstances, grater scrutiny 
and vigilence on the part of those who look after these exports and imports Is it 
supine indifference to what was passing under their very nose, lack of diligence or 
gross dereliction of duty, or what ? Naturally, Mr K Srinivasan, Counsel for one set 
of applicants submits to us, that over-ınvolcıng has been the trade practice and 
the Department themselves have winked at over-invoicing as the State stood to 
gain by the anticipated foreign exchange Learned Counsel contends that un- 
becoming conduct, ın such circumstances, cannot be levelled, on the exporter only, 
and that ıs offset by laches on the part of the Department I am not prepared to 
countenance this wild suggestion and even otherwise two wrongs cannot make a right. 
The contravention of the exchange Rules by the applicants 1s deliberate and a 
grave one Its a violation of laws made in national mterest and ın public good 
for the protection of the country’s foreign trade and exchange position and local 
economy We do not know whether there has been full probe into the truth of the 
dealings and there is acceptance of the confession after full scrutmy and examination 
ofthe matter. Ifthe confession itself ıs false, that ıs not ımprobable it will be 
apparent that the exporters would be keeping out large amounts of foreign 
exchange having succeeded in their defence here 


Having regard to these aspects of the matter, I think this Court will be justified, 
if not on other grounds on the one ground that there 1s a remedy by way of appeal 
against the order of the Director of Enforcement to decline relief in these proceed- 
ings Section 23-E provides for an appeal to the Foreign Exchange Regulation 
Appellate Board from orders of the Director of Enforcement made under section 23 
There is a further appeal from the order of the Appellate Board to the High Court 
on questions of law under section 23-EE. No doubt before an appeal ıs heard by 
the Appellate Board, the appellant would have to deposit the sum imposed by way 
of penalty Learned Counsel for the appellants would contend that having regard 
to this circumstance they have no effective alternative remedy It ıs submitted 
that the provision as to the deposit of the penalty amount, in effect deprives the 
applicants of the remedy by way of appeal Our attention was drawn in this 
connection to the decision of the Supreme Court ın Customs Collector, Bombay v. 
Shantılal 8 Co 1, where ıt 1s observed at page 202° 


“ Lastly it was argued that the High Court should not have exercised its juris- 
diction under Article 226 of the Constitution, as the respondents had an effective 
remedy by way of appeal to higher Customs Authorities. But the High Court 
rightly pomnted out that the respondents had no effective remedy, for they could 
not file an appeal without depositing as a condition precedent the large amount 
of penalty ımposed on them That apart, the existence of an effective remedy 
does not oust the jurisdiction of the High Court, but ıt is only one of the circum- 
stances that the Court should take into consideration in exercising 1ts discretionary 
Jursidıctıon under Article 226 of the Constitution In this case, the High Court 
thought fit to exercise 1ts jurisdiction under Article 226 of the Constitution and we 
do not see any exceptional circumstances to interfere with the discretion.” 


I fail to see how these observations can help the applicants in these cases 
The existence of an alternative remedy of course does not bar this Court from inter- 
fering under Article 226 when interference ıs necessary But this Court has dıs- 
cretion m the matter and ıt will have to consider whether ın a particular case the 
other remedy is futile In Sales Tax Officer v M/s Shw Ratan®, their Lordships 


observed at page 144 


“ We are of the opınıon that the High Court should have declined to entertain 
the petition No exceptional circumstances exist ın this case to warrant the 
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exercise of the extraordinary jurisdiction under Article 226. It was not the 
object of Article 226 to convert High Courts into original or appellate assessing 
authorities whenever an assessee chose to attack an assessment order on the ground. 
that a sale was made ın the course of import and, therefore, exempt from tax. 
It was urged on behalf of the assessee that they would have had to deposit sales 
tax, while filmg an appeal. Even :f this 1s so, does this mean that in every case 
in which the assessee has to deposit sales tax, he can bypass the remedies provided. 
by the Sales Tax Act? Surely not. There must be something more in a case 
to warrant the entertainment of a petition under Article 226, something gomg 
to the root of the jurisdiction of the Sales Tax Officer, something to show that it 
would be a case of palpable injustice to the assessee to force him to adopt the 
remedies provided by the Act.” 


The cases before us have got complicated on the merits by reason of the confessions 
and the resultant rather mvolved orders of the Director. An examination would 
be required in each case whether the confession has been accepted as true or not. 
If it is only a question of quantum of penalty, that 1s not normally a matter for 
consideration by this Court ın writ jurisdiction If ın any particular case we are 
convinced that 1f the applicant should be compelled to follow the remedy by way of 
appeal, palpable injustice may be done to him, the case may call for interference 
here. Where the error or illegality 1s so patent and obstrusive as to touch the 
conscience of this Court, interference would be called for here and now, notwith- 
standing the availability of remedy by way of appeal. If the penalty levied, ın 
any case, is so heavy and ıt is clear that the penalty would break the applicant and 
that he would not be able to deposit the penalty amount and prosecute the appeal, 
the case may, 1f other circumstances warrant and certiorare would be appropriate, 
call for exercise of discretion in favour of the applicant. The applicants here 
ex face, on their own showing, have violated the law and they are seeking to escape 
from the penalty imposed Their call for justice from midstream should be heeded. 
if otherwise they will snk But, if they are not weighed down by the penalty and 
if we feel that they can safely cross the stream and reach the prescribed forum where 
relief may be had, we would hesitate to pollute the pure fountain of justice by going out 
of the way. 


I have indicated in broad outline the general principles on which the cases 
before us will have to be considered and discretion exercised For the exercise of 
discretionary jurisdiction it is neither feasible nor desirable to rigidly lay down in 
advance rules that should govern the discretion Then it will cease to be discre- 
tionary. One safe and permanent rule is to be perpetually aware that the discre- 
tion has to be exercised judicially, judiciously and with reason. I have dealt 
only with two of the ımportant questions which arise for consideration ın these 
cases. While I am in agreement on both the aspects with the ultimate conclusion 
arrived at by my Lord the Chief Justice, I might have in my reasoning followed a 
more zigzag path. My Lord the Chief Justice has dealt ın extenso with certain 
other features common to all the cases and as regards these matters I am in entire 
agreement. All the cases will now have to be considered individually ın the light 
of the preliminary judgments. 


VMK. Ordered accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR. Justice M. NATESAN. 


Kalyanasundara Nadar and another . O Âbpellanis* 
v 


Muthuraman Respondent. 


Master and servant—Specific Relef Act, secon 21 (6)—-Wrongful termination of servants’ 
services—Relatronship between master and servant contractual and not statutory— 
Rights of dismissed servant— Whether entitled to a declaration that he continues in service 
and for reinstatement—Damages for breach of contract of service—Measure of — Principles. 


If the service is contractual and there are no statutory regulations which would 
govern the service, any termination not in accordance with the contract would 
be a breach of contract Whether there has been termination or not 1s a matter for 
inference from circumstances If there ıs repudiation of the contract between 
the parties, 1t would be a case of wrongful] termination of the service and the 
person aggrieved ın such a case would be entitled only to damages 


‘Whenever there 1s termination of service a distinction has been drawn between 
cases where the relationship between the master and servant is governed by 
<ontractual obligations and cases where the relationship 1s governed by statutory 
obligations The remedies of an aggrieved party would vary as the breach is 
of the one or the other The distinction ıs one on principles In the case of 
breach of contractual obligation a party may either treat the contract as broken 
and sue for damages or may refuse to accept the repudiation of the contractual 
obligations as a breach discharging the contract, treat the contret as alive for 
performance and sue for specific performance of ıt. But the law must permit 
specific performance of the contract Contracts are not always specifically 
enforceable In a case of employment between master and servant section 21 (b) 
of the Specific Relief Act would make the remedy by way of specific performance 
of the contract unavailable In such cases the remedy would be only damages. 
But where an employment ıs governed by statutory obligations and terminable 
only ın the manner provided by the statute, there could be no valid or effective 
termination of the contract, unless the procedure prescribed by the statute 1s 
complied with by the party mtending to termınate the contract The contract 
would otherwise, in law, continue to subsist between the parties. The action 
which terminated the contract not being in accordance with the statute would be 
n lland void They are cases of ultra vires acts properly so called In such a case 
the servant may be entitled at the discretion of the Court to a declaration that 
‘the termınatıon ıs null and void, and that he continues in the employment of the 
master It ıs only when termination of service 1s challenged on the ground 
‘that there 1s breach of statutory obligations and the action terminating the service 
as ultra vires, the suit cannot be said to be one for enforcing a contract of personal 
service, The special circumstance which may permit of a declaration 1s either 
the violation of statutory rules and regulations in the matter of termination or 
constitutional provisions. 

On facts held, that the action of the management amounts to a wrongful dis- 
missal and repudiation of the contract and that there can be no question of any 
ultra wires act or of the act of termination of services being a nullity. There is no 
statute prescribing or circumscribing the manner ın which the services should be 
terminated by the management. The plaintiff can have neither a declaration 
that he contmues ın the service of the school nor an order for reinstatement in 
service, but, there can, however, be a declaration that the plaintiff’s services were 
wrongfully terminated. 


Regarding the quantum of damages, applying the principles laid down in 
Buckham v. Drake, (1849) 2 H LC. 579 and in Tanjore Permannat B-nk Ltd. v. 
Munuswamı, I L.R. 1964 (1) Mad. 434, it was held, that the amount fixed by the 
lower Courts was not excessive. 








*SA No 1836 of 1963. ıst April, 1967. 
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Appeal against the decree of the Subordinate Judge, Tuticorin, ın Appeal Suit 
No 185 of 1962, preferred against the decree of the District Munsif of Srivaikuntam 
in Original Suit No 245 of 1961. 


K. Hariharan, for Appellants. 
V. Shanmugham, for Respondent 


The Court delivered the following 


JupGment —The manager and correspondent of the Asoka Vidyalayam. Higher 
Elementary School, Kachınavılaı, and the school represented by him are appellants. 
in this second appeal The appeal arises out of an action by the respondent herein, 
a higher grade trained teacher and permanent employee of the school whose services. 
were terminated by the management The respondent as plaintiff averred in 
his plant that the order terminating his services was illegal, unjust and arbitrary 
and prayed tnter alza for a declaration that he contmued or must be deemed to con- 
tinue as the assistant teacher of the school, for his 1e nstatement as a tezch r and 
for a money decree directing the management to pay him the salary and allowan- 
ces attached to the post which had accrued The learned District Munsif, 
Servaikuntam, decreed the suit as prayed for giving a declaration that the 
plaintiff continues or must be deemed to contmue as an assistant teacher of the 
school and consequently a mandatory injunction directing the defendants to 
reinstate the plaıntıffas an assistant teacher He assessed the damages for the 
period from rst October, 1959, to Ist June, 1961, at the sum of Rs 1,472 and 
granted a money decree for the said amount On appeal the learned Subordinate 
Judge of Tuticorin confirmed the decree 


The main defence for the management on the merits of the case was, that the 
plaintıff voluntarily left the service of his own accord on goth September, 1959, and. 
that the management under the special circumstances of the case even desisted from. 
insisting on a three months’ notice in accordance with the rules which govern the 
service It was stated that having got himself relieved from the service at his own 
request, he again approached the defendants for re-employment and when this was 
turned down he came out with a case that his services were terminated wrongfully. 
The service register of the plaıntıff contains an entry that the plaintiff was relieved 
on 30th September, 1959, at his own request. The plamtiff’s signature may be 
seen on the page and may be related to the entry. The plaintiff’s case with reference 
to this entry and his signature thereon was, that his signature was obtained with 
reference to an entry on the same page in an earlier column relating to an increment 
awarded to him, and that the entry relating to termination of his services at his 
own request was a subsequent interpolation, behind his back It ıs his case that 
a fraud has been played upon hım by the management The plaintiff was employed. 
in the school as a permanent teacher on Ist June, 1957 According to him when 
on 30th September, 1959, he was informed by the new headmaster of the school 
that his services had been terminated with that date and that he need not attend. 
the school from and after Ist October, 1959, he immediately sent an appeal to the 
District Educational Officer, Tirunelveli South, complaining of the ımproper termi- 
nation of his services While the District Educational Officer dismissed the plam- 
tiff’s appeal on further appeal the Divisional Inspector of Schools, Madurai, set 
aside the order of the District Educational Officer and directed the management to- 
reinstate the plaıntıff As the defendants in spite of the order of the Divisional 
Inspector of Schools passed on 17th September, 1960, failed to reinstate the plaintiff, 
after repeated demands he filed the suit out of which this second appeal arises on 
23rd June, 1960 


The plaintiff does not rest his case on the order of the Divisional Inspector of” 
Schools directing the management to remstate him It ıs conceded on both sides 
that the order is purely directory and cannot be enforced by a suit. As pomted out 
by Anantanarayanan, J., (ashe then was) ın Ramaswamı v State of Madras?, the only- 
a mma 
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penalty the management will have to face by not giving effect to the order, may 
be the withdrawal of recognition or of financial aid by the State. On the merits 
the Courts below have accepted the plaintiff’s case and held that the broad probabılı- 
ties and the subsequent conduct of the parties as borne out by the ımmediate step 
the plaintiff had taken to seek redress clearly esatblıshed that the plaintiff had affixed 
his signature only in proof of his knowledge of one event namely, the grant of an 
increment with effect from ist June, 1959 and not ın acknowledgment of correctness 
of the entry relating to termination of his services with effect from the evening of 
goth September, 1959. This findings purely one of fact and 1s not open to challenge 
in second appeal. It is manifest that the management has plzyed a faud 
on the tezcher. The management had the custody of his service register 
and behind his back having taken his signature for one purpose, they had 
interpolated ın the register that he was relieved from his service at his own request. 
The effect of the entry would not be to terminate his service. Fraud vitiates the 
action and ıt must be deemed to be zon est anda nullity But the entry 1s only evi- 
dence of the termmation ‘There 1s evidence that the plaıntıff was refused permis- 
sion to attend to his service on Ist October, 1959 Even on 30th September, 1959 
he had been informed that his services were terminated from that date The 
plait proceeds on the basis that there was an illegal and arbitrary termination 
of his service on goth September, 1959 On this state of facts, the contention now 
urged before me in second appeal on behalf of the appellants 1s that the relationship 
between the parties being contractual, there could be no mandatory injunction for 
reinstatement nor could there be a declaration granted that the plamtff contınues 
in the service of the defendants Itis contended that at the most, 1f the termination 
of his services was wrongful, the plaintiff would be entitled to clam damages, and 
that on the facts of the case he would be entitled to just three months’ salary as 
damages. The argument in this form had been addressed even ın the Courts below 
but ıt was overruled The Courts below would hold that ın the circumstances the 
purported termination ıs no termination at all 


It ıs not contended for the plaınıff that there are statutory rules or regulations 
governing the employment in question. It 1s not argued that the relationship bet- 
between the parties is not contractual The service register does contain certain 
rules in the matter of termination of service Rule (mı) provides that no teacher 
shall ordinarily leave a school without giving three months’ notice to the manage- 
ment and no management shall dispense with the services of a teacher without giving 
three months’ notice to him except for adequate disciplinary reasons approved by the 
District Educational Officer. In Elizebeth Rajagopalan v Athiya Gham (Second 
Appeal No 1713 of 1962), Ramamurtı J, pomts out that having regard 
to the fact that practically all the schools receive financial aid in 
the form of grants from the State Government, the management with 
a view to secure and maintain grants from the Government, would 
be following rule 13 of rules relating to Elementary Schools whenever they take 
action against any member of the staff The learned Judge further points out that 
in the service registers of the members of the staff who joined service later, rule 13 
framed by the Government has been specifically incorporated, and that there 1s no 
justification for making any distinction between one shcool and another ın the matter 
of tenure and conditions of service of the members of the staff The learned Judge 
referring to these aspects of the matter observes that ıt 1s quite possible to draw the 
inference that the school authorities and the members of the staff impliedly accepted 
rule 13 as governing the conditions ofservice However, no final opınıon was given 
in the matter and the learned Judge proceeded to consider the case on the condition 
of servie set forth ın the register The condition therein considered 1s identical with 
the condition found ın the service register of the present plaintiff On the facts. 
of the case ıt was held that the stage had not been reached when it could be postu- 
lated ın terms and conditions of service that the services had been validly terminated 
for adequate disciplinary reasons approved by the District Educational Officer. 
There is no question in the present case that the services of the plaintıff had not been 
terminated. As already stated 'the plamt proceeds on the basis of a termination the 
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contention, however, being that the termination is illegal and non esi. If the service 
is contractual and there are no statutory regulations which would govern the service, 
any termination not in accordance with the contract would be a breach of contract. 
Whether there has been termination or not is a matter for inference from circum- 
stances If there is repudiation of the contract between the parties, ıt would be a 
case of wrongful termination of the service and the person arggrieved ın such a case 
would be entitled only to damages We may in the present case ıgnore the fraudu- 
“lent entry as non est But the management has refused to continue the teacher in 
service on the agreed terms of the employment This amounts to a wrongful dis- 
missal and repudiation of the cont act. In Rubel Bronze and Metal Company and Vos, 
In rel, it is stated : 


“ Dismissal may be effected by conduct as well as words A man may dis- 
miss his servant if he refuses by word or conduct to allow the servant to fulfil his 
contract of employment. The refusal must of course be substantial in the sense 
that it is not a mere repudiation of some minor eights of the servant or of non-vital 
provisions of the contract of employment. The question is ever one of degree. 
If the conduct of the employer amounts to a basic refusal to continue the servant 
on the agreed terms of the employment, then there is at once a wrongful dismissal 
and a repudiation of the contract” 


In the instant case the parties have proceeded on the basis of termination of service 
and the validity of the decree now impugned must be examined on that assumption. 
Clearly the management ın this case on 30th September, 1959, repudiated the con- 
tract of servic and forbade the teacher from continuing his service. It 1s their 
case that he voluntarily got himself relieved of the post. That has been found 
against But the fact remains that the management treated the services of the plain- 
tiff as terminated, and so informed the plamtiff There was a de facto termmation 
of his services, he was excluded from taking hus place among the staff and prevented 
from working as a teacher ‘True the exclusion was wrongful a clear case of wrong- 
ful termination of services 


The question 1s whether in such a case there could be a declaration and a 
decree for reinstatement as now provided For the appellants reliance 1s placed 
on S$ R Tewarı v. District Board, Agra?, where ıt 1s said . 


“ Under the common law the Court will not ordinarily force an employer to 
retain the services of an employee whom he no longer wishes to employ. But this 
rule 1s subject to certain well-recogmised exceptions. It 1s open to the Courts in 
an appropriate case to declare that a public servant who 1s dismissed from service 
in contravention of Article 311 continues to remain im service, even though by so 
doing the State ısın effect forced to continue to employ the servant whom ıt does 
not desire to employ o Sımılarly under the industrial law jurisdiction of the labour 
and industrial tribunals to compel the employer to employ a worker, whom he 
does not desire to employ, 1s recognised. The Courts are also invested with the 
power to declare ınvalıd the act of a statutory body, if by doing the act, the 
body has acted in breach ofa mandatory obligation imposed by statute even if by, 
making the declaration the body 1s compelled to do something which it does not 
desire to do . Sti E A e e vü 


It must be pointed out that the powers of a statutory body are always subject to 
the statute which h s constituted ıt, and must be exercised consistently with the 
statute and the Courts have, in appropriate cases, the power to declare on action 
of the body illegal or ultra mres, even if the action relates to determination of 
employment of a servant.” 


Its not the case that there is any statutory or constitutional service guarantee ın the 
instant case. The relationship between the plaintiff and the management is purely 
contractual. The educational rules which may govern the service of a teacher had 
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been repeatedly held to be admınistrative in character and not enforceable statu- 
torıly See Sampoornam v. The Dinstonal Inspector of Schools! and Gunabushanam v. 
Manager and Correspondent®. The plaintiff did not occupy any special position, which 
made the relationship other than contractual, and industrial labour law has no 
application. 


Whenever there 1s termination of services a distinction has been drawn between 
«cases where the relationship between the master and servant 1s governed by contrac- 
tual obligations and cases where the relationship 1s governed by statutory obligation. 
“The remedies of an aggrieved party would vary as the breach 1s of the one or the 
other. The distinction 1s one on principles. In the case of breach of contractual 
obligations a party may either treat the contract as broken and sue for damages or 
may refuse to accept the repudiation of the contractual obligations as a breach dir- 
charging the contract, treat the contract as alive for performance and sue for specific 
performance of it. But the law must permit specific performances of the contract. 
Contracts are not always specifically enforceable For instance in a case of 
employment between master and servant section 21 (b) of the Specific Relief Act 
would make the remedy by way ofspectfic performance of the contract unavailable. 
In such cases the remedy would be only damages But where an employment is 
governed by statutory obligations and terminable only in the manner provided by 
the statute, there could be no valid or effective termination of the contract, unless the 
-procedure prescribed by thestatute ıs complied with by the party mtending to 
terminate the contract. The contract would otherwise, in law, continue to subsist 
between the parties. The action which termmated the contract not being in 
accordance with the statute would be null and vord They are cases of ultra vires 
acts properly so called In such a case the servant may be entitled at the discretion 
of the Court to a declaration that the termination is null and void, and that he 
continues ın the employment of the master 


In Dr S Dutt v Unwersity of Delhi ?, the respondent before the Supreme Court, 
the University of Delhi, terminated the services of the appellant who was a Professor 
of Chemistry in that University There was an award in the matter and the validity 
of the award came up for consideration before the Supreme Court. With reference 
to the provision ın the award the High Court took the view that the contract of service 
between the appellant and the respondent was a contract of personal service, that, the 
award had the effect of specifically enforcing such contract of personal service, and 
that, therefore, ıt offended section 21 (6) of the Specific Relief Act Before the 
Supreme Court ıt was urged for the appellant that the declaration that the appel- 
Jant continued ın servi-e under the university inspite of his dismissal by the latter 
provided ın the award was a declaration which the law permitted to be made, and 
that, therefore, there was no error on the face of the award as looked upon by tho 
High Court. Reliance was placed for the appellant on the decision of the Judicial 
Committee in High Commissioner for Indiav IM Lall*, where the Judicial Committee 
had in fact made such declaration. Repelling the argument of the appellant that 
such declaration would be valid, the Supreme Court said (at page 1054) : 


“That Lal’s caset, was not a case based on a contract of personal service. 
Indeed the contract of the respondent in that case provided that he service was“‘to 
continue during the pleasure of His Majesty, His Heirs and Successors, to be sıgni- 
fied under the hand of the Secretary of State for India”. The respondent had 
‘been dismissed by an order made under the hand of the Secretary of State for 
India, and as he was lable to be dismissed at the pleasure of the Crown, he could 
‘base no complaint against his dismussal on the contract of service and did not, in 
fact, doso He founded this surt on the claims that his dismissal by the Crown 
from the Indian Civil Service of which he was a member, was void and of no 
effect as certain mandatory provisions of the Government of India Act, 1935, had 
De m mm A ANN 
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not been complied with. The Judicial Committee accepted this claim and there- 
upon made the declaration that the purported dismissal of the respondent was 
void and inoperative and he remained a member of the Service at the date of 
the institution of his suit. The declaration did not enforce a contract of personal 
service but proceeded on the basis that the dismissal could only be effected in terms 
of the statute and as that had not been done, it was a nullity, from which the 
result followed that the respondent had continued in service. All that the Judicial 
Committee did in this case was to make a declaration of a statutory invalidity of 
an act, which is a thing entirely different from enforcing a contract of personal 
service.” 


The aforesaid observations of the Supreme Court clearly show that it is only 
when termination of service is challenged on the ground that there is breach of 
statutory obligations and the action terminating ‘the service as ultra mres, the suit 
cannot be said to be one for enforcing a contract of personal service. The Supreme 
Court ın this case clearly brings out the distinction between a breach of contractual 
obligation and violation ofa statutory obligation in terminating the services of am 
employee. Earlier their Lordships of the Supreme Court observed (at page 1054): 


“'The award held that the appellant had been dismissed wrongfully and mala 
fide. Now, it is not consequential to such a finding that the dismissal was of no 
effect, fora wrongful and mala fide dismissal is nene the less an effective dismissal 
though it may give rise to a claim ın damages. The award, no doubt, also said 
that the dismissal of the appellant was ultra vires but as well be seen later, it did 
not thereby hold the act of dismissal to be a nullity and, therefore, of no effect.” 


In the instant case there can be no question of any ultra vires act or of the act of 
termination of service being a nullity. There is no statute prescribing and cırcum- 
scribing the manner in which the services should be terminated by the management. 
In Vine v. National Dock Labour Board}, Viscount Kilmuir, L.C., said : 


“ Here, the removal of the plaintiff’s name from the register being, in law, a 
nullity, he contmued to have the right to be treated as a registered dock worker 
with all the benefits which by statute, that status conferred on him.” 


In that case the plaintiff was a dock labourer employed in the reserve pool by the 
National Dock Labour Board, the defendants, in the case, under the scheme set 
up by the Dock Workers (Regulation of Employment) Order, 1947. The plaintiff’s 
dismissal was held invalid, as the Local Dock Labour Board had no power under 
the scheme to delegate to a disciplinary commuttee their disciplinary powers given. 
by clause 16 of the order. Lord Keth observed: 


“ This is not a straightforward relationship of master and servant. Normally 
and apart from the intervention of statute, there would never be a nullity in, 
terminating an ordinary contract of master and servant. Dismissal might be 
in breach of contract and so unlawful but could only sound in damages.” 


In Barber v. Manchester Regional Hospital Board?, referring to Vine v. National Dock 
Labour Board’, it was observed: 


“'There the plaintiff was working under a statutory scheme of employment, 
and clearly in those circumstances all the Lords of Appeal who dealt with the 
case in the House of Lords took the view that it could not be dealt with as though 
it were an ordinary master and servant claim in which the rights of the parties. 
were regulated solely by contract Here, despite the strong statutory flavour 
attaching to the plaintiff’s contract, I have reached the conclusion that in 
essence it was an ordinary contract between master and servant and nothing 
more In those circumstances I feel bound to apply the general rule stated by 
Lord Keith and to reach the conclusion here that the plaintff’s only remedy 
against the board is the recovery of damages.” 
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Reference may also be made to Francis v. Kuala Lumpur Councillors!, a decision of 
the Privy Councıl, where Lord Morns observed. 


“ In their Lordship’s view, when there has been a purported termination of a 
contract of service a declaration to the effect that the contract of service still 
subsists will rarely be made. ‘This ıs a consequence of the general principles of 
law that the Courts will not grant specific performance of contracts of service. 
Special circumstances will be required before such a declaration 1s made and its 
making will normally be in the discretion of the Court. In their Lordship’s 
view there are no circumstances in the present case which would make it either 
just or proper to make such a declaration.” 


The special circumstance which may permit of a declaration as seen from the case 
law is either the violation of statutory rules and regulations in the matter of termina- 
tion or Constitutional provisions In Redge v. Baldwin?, a case of dismissal of a 
chief constable by the Watch Committee, it was said: 


“ The law regarding master and servant is not in doubt. There cannot be 
specific performance of a contract of service, and the master can terminate the 
contract with his servant at any time and for any reason or for none. But if he 
does so in a manner not warranted by the contract he must pay damages for 
breach of contract. So the question in a pure case of master and servant does. 
not at all depend on whether the master has heard the servant in his own defence: 
it depends on whether the facts emerging at the trial prove breach of contract. 
But this kind of case can resemble dismissal from an office where the body employ- 
ing the man is under some statutory or other restriction as to the kind of contract 
which it can make with its servants, or the grounds on which it can dismiss them. 
The present case does not full within this class because a chief constable 1s not the 
servant of the watch committee or indeed of anyone else.” 


In Vidyodaya Uniwersity v. Sılva3, a case from Ceylon the Privy Council again restated. 
the principle with reference to a University professor, quoting the above passage in 
Ridge v. Baldwin?. In support of his position learned Counsel for the appellants 
cited also Mohanakrishniah Nardu v Natonal Bank of Indiat, Krishna Rao v. Anjaneyulu®, 
G. T. M. Committee v Narasasah®, Surendra Nath v. I. A. Corporation’, Tata Chemicals 
Lid. v. Kalash? and Ram Babu v. Divisional Manager, L 1.G.? In the last case referred. 
to above, it is observed: 


“In other words, the general law of master and servant to the effect that 
the servant is at the pleasure of the master will stand in every case except in those 
where the same has been abrogated either by a statutory provision or by special 
contract. In the case of Government servants to whom Article 311 of the Consti- 
tution 1s applicable and in those cases where the provisions of the Industrial 
Disputes Act are applicable the general law that a servant is at the pleasure of 
the master stands abrogated to the extent to which the provisions of the Consti- 
tution or the Industrial Disputes Act provide. 


The petitioner’s case as I have already said above cannot be governed by the 
provisions of the Constitution and Article 311 would not apply to his case. It 1s 
also clear that the provisions of the Industrial Disputes Act will not apply to his 
case and it 1s equally clear that neither there 1s any statutory provision nor a 
contract which curtails, modifies or takes away the power of the Corporation to 
dismiss the petitioner at pleasure and the petitioner cannot claim for himself a 
teñure of “good behaviour.” For these reasons I am of the opinion that no 
writ of mandamus can be issued in the circumstances of the present case.” 
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In S. R. Tewar: v. District Board, Agra!, the Supreme Court referred to this case 
Ram Babu v. Dıwsıonal Manager, L.I.C 2, with the following observations: 


“In Ram Babu Rathaur’s case?, the Court had to consider the question whether 
an employee of the Life Insurance Corporation whose employment was terminated 
could claim a writ of mandamus restoring him to the service of the Corporation, 
or a writ of ceritorarı quashing the proceeding of the Corporation. The Corpo- 
ration is an autonomous body and 1s not a department of the State, and the rela- 
tion between the Corporation and its employees 1s governed by contract, and no 
statutory obligation 1s imposed upon the Corporation in that behalf. The Court 
was therefore right ın holding that the relationship between the employee and 
the Corporation had to be determined ın the absence of any statutory provision 
or a special contract, by the general law of master and servant.” 


In view of the aforesaid observations of the Supreme Court on Ram Babu Rathaur’s 
case*, there can be the least hesitation in holding that ın the present case the plaintiff 
can have neither a declaration that he continues in the service of the school nor an 
order for reinstatement in service. No decision contra has been placed before me 
for the plamtiff Learned Counsel for the plaintiff-respondent referred to the 
decision of this Court in Sarangapanı v. K. H. S. E. Society® The decision is by a 
Division Bench But the question now under consideration was not the subject- 
matter of any discussion In that case the management of a school terminated the 
services of a teacher and the teacher preferred an appeal to the Director of Public 
Instruction under clause 10 of the agreement between him and the school authori- 
ties. The Directo: of Public Instruction passed an order holding that the order 
terminating the services of the teacher was null and void and that the 
teacher must be remstated in service forthwith Rajagopalan, J., before 
whom the writ petition came ın the first sistance held that the 
order of the Director of Public Instruction was vitiated, and on appeal 
his view of the learned Judge was notaccepted The Division Bench restored the 
order of the Director of Public Instruction. Whether the order of Director of 
Public Instruction directing reinstatement of the teacher ın the school service could 
be enforced by the teacher against the management and whether a civil Court can 
pass such an order was not the subject of consideration ın the case. This Court 
merely restored the order of the Director of Public Instruction as not vitiated by 
any irregularity or illegality. It did not issue any writ of mand-mus, nor did ıt 
grant any declaration There was no enforceable order of reinstatement ın that 
case by the cıvıl Court. Therefore, the decision cannot be an authority for the 
contention that there could be specific enforcement of a simple contract of employ- 
ment The other two decisions cited on behalf of the plaintiff The Dıwsıonal 
Inspector of Schools v Ramachandran*, and Elizabeth Rajagopal v Athiya Gam”, also will 
not help the plaintiff In neither of the cases did the question come up for consi- 
eration. In the former case the learned Judge Ramamurti, J , particularly points 
out that im that case 1t was not claimed that the authorities of the school wanted to 
put an end to the services of the plaintiffon any ground whatever other than age, 
and that the controversy related only to the correct date of birth of the plaintiff. 
The declaration originally sought for ın that case was the correct date of birth of 
the teacher and at the time when the plaintiff instituted the swt, he was still 
in service There was no question of termination of the services of the plaintiff at 
that time and the proposition the learned Judge had to consider was whether the 
plaintiff could claim a mere declaration to establish the correct date of birth without 
further consequential relief In the latter case Elizabeth Rajagopal v Athiya Gam’ 
no doubt there was a declaration by the trial Court, that the plaintiff continued 
in service of the school. But mandatory injunction for reinstatement ın service was 
not granted There was only a decree for money, being the salary due to the 
plamtff On appeal by the management, the suit was dismissed ın its entirety 
and this Court in second appeal restored the decree of the trial Court. I have 
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already referred to the basis of the decision in that case. The charges levelled against 
the plamuff were not investigated and the learned Judge observed that the matter 
was still sub judice though the District Judge had expressed his opmion againt the 
teacher and m favour of the management when he did not have all the materials 
before him. There was no dispute on the quantum. of damages and the learned. 
Judge referred to the money portion of the claim as damages. In that case this. 
Court only restored the decision of the trial Court There was no discussion whether 
a declratory decree as now claimed could be given. The points raised before me 
in the form were not raised before the learned Judge in that case. 


From the above discussion 1t follows that the provisions in the decree declaring 
that the plamtff continues as a teacher in the school and directing the defendants 
to reinstate the plaintiff as an assistant teacher ın the school have to go. To retain 
these provisions 1s to specifically enforce the contract of service. There can, however, 
be a declaration that the plaintuff’s services were wrongfully terminated It follows 
from the finding, that the plamtff was not relieved from the service on his own 
request and that the termmation of the plaintiff’s services was not ın accordance 
with the contract. It1s this finding which makes the management lable for breach 
of contract of service, entitling the plamtiff to damages The declaration that 
would go against law ın a case like the present, 1s a declaration that the termination 
of service ıs a nullity, and the plaintıff continued in service notwithstanding a 
purported termination. 


The management questions also the money portion of the decree. But here 
the decree for Rs. 1,472 has not been awarded merely as arrears of salary and allow- 
ances accrued, but as damages. The appellants would contend that the plaintiff 
at the most would be entitled to three months salary. But in this case the plaintiff’s 
service register was not handed over to him immediately. Ünder rule 13 (1) (2) 
of the rules relating to elementary schools every teacher working in a school under 
private management except schools under Railway management shall possess a 
‘Teacher’s Service Register issued by the District Educational Officer. For the 
plaint:ff to join in any other school he would have to produce his service register. 
The plaintiff got back his service register only in February, 1961. His services 
had been terminated on goth September, 1959 in the most fraudulent manner 
behind his back, the management taking advantage of their custody of the service 
register which is the property of the plaintiff. The Educational Department had 
allowed the appeal of the Teacher and directed his reinstatement. The teacher 
might have normally expected his being re-entertaıned by the same school, as other- 
wise the school would incur the penalty of forfeiting the State grant. As stated 
already the teacher’s certificate was received by the plaintiff only in February, 
1961, about the close of the school year and normally it would take some time for 
a to find employment in some other school. In Beckham v. Drake), Erle, J.» 
observed : 


“The measure ofdamages.............. is obtained by considering what is 
the usual rate of wages for the employment here contracted for, and what time 
would be lost before a similar employment could be obtained ” 


In Tanjore Permanent Bank Ltd. v, Munuswamı?, Veeraswami, J , set out the principles. 

for assessment of damages in the case of wrongful dismissal between master and 
servant thus $ 

“Where an employment is contractual and the terms of which provide or do 

not provide for the manner of termination of service, the principles for assessing 

- damages to be awarded for wrongful dismissal are not in doubt The basis of 

damages ın such cases is breach of contract of service either because the stipulated 

notice was not given for termination or in the process of termination, the requisite 

procedure has not been followed. Where the contract provides for the manner 

of termination, as for instance, a month’s notice or a month’s pay in lieu of such 








1. (1849) 2 HLC. 579, 606, 608. 2 ILR (1964) 1 Mad 434, 435 
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notice, normally that will be the measure of damages But in addition to that, 
on account of the fact that the employee has been wrongfully dismissed from service 
the tıme that may probably be taken and the reasonable chance of getting re- 
employment should be kept in view Where the contract did not provide for 
the manner of termination a reasonable period of notice or pay in heu of such 
notice would be a basis together with the additional factor I have mentioned for 
assessing damages There may be exceptional cases where other circumstances 
may well enter into the computation of the quantum of damages, as for instance, 
employment ın a specialised department in which case alternative employment 
will be difficult to get.” 
In the light of the above principles the sum of Rs. 1,472 awarded as damages for 
the period from rst October, 1959 to Ist June, 1961, as the salary and allowances 
which the teacher would have received if he had continued in service cannot be 
said to be excessive. It may be that the appellate Court has regarded the amount 
as arrears of pay in the view it has taken that there was no termination of service 
at all. But ultimately the appellate Court has only confirmed the decree of the trial 
Court which as stated above has assessed the figure only as damages. It cannot be 
said that the trial Court erred on principle in assessing the damages at the said figure. 
It is in perfect accord with the prmciples found enunciated in decided cases. 


In the result clause 3 of the decree of the trial Court confirmed by the appellate 
Court awarding the plaintıff a sum of Rs. 1,472 as damages will stand confirmed. 
Clauses 1 and 2 of the decree of the trial Court shall stand deleted. A declaration 
will be given that the plaint:ff’s services were not terminated by the defendants 
rightly and in accordance with law. The second appeal is allowed to the extent 
above indicated and dismissed in other respects. “On the question of costs, having 
regard to the disreputable conduct of the management the plaintiff would be 
entitled to his full costs throughout. No leave. 


S.V.J. —_ Appeal allowed ın part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR. Justice K. S. VENKATARAMAN. 


Gopala Konar .. Appellant * 
v. 
Subramania Asari and another .. Respondents 


Givil Procedure Code (V of 1908), sections 2 (2), 47, 96 and Order 21, rule 58—Pariy 
smpleaded, exonerated but not struck off the record—Effeci—Suzt against son as the legal 
representative—Exonerated but not struck off the record—Ex parte decree against the 
other defendant—Execution of decree—Atiachment of property—Claim preferred by the 
son upheld by the Court—Appeal to the District Court by the decree kolder—Competency 
—Practıce. 


Father and mother sold a property to 7, while the son sold the same property to 
P. T. filed a suit for damages for breach of covenant of title, against the mother 
and (as the father was dead) the son, impleading him as the legal representative. 
Subsequently the son was exonerated but his name was not struck off the record. 
In execution of the ex parte decree, the decree holder attached certain properties 
“The son preferred a claim, under section 47 and Order 21, rule 58 and the same 
was allowed. The District Court refused to entertain an appeal agaihst the order: 
Hence the second appeal. i 

Held: The appeal to the District Court is competent. iy 


If a party’s name is struck off the record, he no longer remains a partycand 
section 47 of the Code will not apply, but if his name is not struck off and he is 
only exonerated from the suit, the question wheth»r he continues to be a party 
for the purposes of section 47 would depend on the circumstances in which he 
was impleaded in the suit. 

ee ER 111 ee 


*AAAOQO. No rir of 1964. gth January, 1968. 
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Where a party ought not to have been impleaded atall butstıll had been implea- 
ded and was subsequently exonerated, the duty of the Court was to strıke off his 
name from the record, and if instead of adopting the correct procedure, the Court 
merely exonerated him, it would not matter and his name must be deemed to 
have been struck off the record. 

But where a claim was made against a party on some basis, but the plaintiff 
abandoned his claim as against that party and the party was exonerated, the party 
would still be a defendant in the suit for the purpose of section 47 of the Code. 

On facts, 

The son was impleaded as the legal representative having the assets of his 
father liable to satisfy the claims. Therefore he has been properly impleaded 
in the suit and section 47 read with section 2 (2) of the Code render the decision 
of the District Munsif, a decree, which is appealable to the District Court. 


Abdul Sac v. Sundara Mudaliar, (1930) 59 M L J. 932: I.L.R. 54 Mad. 81 (F.B.)ş 
referred. 

Appeal against the Order of the District Court, Tiruchirapalli, dated 22nd 
February, 1964 and made in S. R. No. 38 dated 2nd January, 1964 (E.A. No. 81 
of 1963 in O.S. No. 61 of 1960 on the file of the Court of the District Munsif, 
Ariyalur). 

K.N. Balasubramaniam, for Appellant. 

K.S. Naidu, R. Vizaiyan and A. Venkatachalam, for Respondent. 


The Court made the following 

ORDER.—The question involved is, whether an appeal lay to the District Court 
of Tiruchirapalli against the order of the District Munsif of Ariyalur dated 12th 
November, 1963 in E.A. No. 81 of 1963 in O.S. No. 61 of 1960. The facts are these. 
One Thangamuthu Konar purchased a house for Rs. 500 from one Ponnuswami 
Asari and his wife Pappammal on aist July, 1953. Subramania Asari, son of 
Ponnuswami Asari, however, claimed the property to be his and sold it to one 
Paramasiva Udayar. Paramasiva Udayar removed the superstructure of the 
house. Thangamuthu Konar defended his purchase but was unsuccessful. There- 
upon, he filed O.S. No. 61 of 1960 for damages for breach of covenant of title con- 
tained in the sale deed dated 21st July, 1953. He impleaded Pappammal as the 
first defendant in that suit, as she was one of the vendors. Ponnuswami Asari was 
by then dead. Thangamuthu Konar therefore impleaded Subramania Asari 
(as 2nd respondent) as the legal representative of Ponnuswami Asari, liable to 
Satisfy his claim out of the assets of Ponnuswami Asari, if any, in his hands Subse- 
quently, however, Subramania Asari was exonerated but his name was not struck 
off the record A decree was passed on 21st October, 1960, for Rs. 584-69, the first 
defendant allowing the suit to proceed ex parte. 


Thangamuthu Konar assigned the decree to one Gopal Konar, who levied 
execution and attached some house belonging to Pappammal. Subramania Asari 
intervened with a claim petition, E A. No. 81 of 1963, claiming the property as 
hısown His petition itself purported to be under Order 21, rule 58 and section 47, 
Civil Procedure Code His claim was allowed by the learned District Munsıf 
by his order dated 12th November, 1963. Against that Gopala Konar filed an 
appeal to the District Court, but the District Court held that no appeal lay and 
that the remedy of Gopala Konar was only a suit under Order 21, rule 63, Civil 
Procedure Code. Gopala Konar urged that the matter was one under section 47, 
Civil Procedure Code, and therefore an appeal lay. But that contention was rejec- 
ted by the learned District Judge. This second appeal has been preferred 
against the order of the learned District Judge. 

The law on this point has been laid down in the Full Bench decision in Abdul 
Sac v. Sundara Mudalıar!. It is pointed out there that if a party’s name is struck 
off the record, he no longer remains a party and section 47, Civil Procedure Code, 
fr rN 


1. (1930) 59 MLJ 932: LL.R. 54 Mad. 8: (F.B.). 
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will not apply, butifhis name 1s not struck off and he is only exonerated from the suit, 
the question whether he continues to be a party for the purpose of section 47, Civil 
Procedure Code, would depend on the circumstances in which he was impleaded. 
in the suit. Suppose, for instance, he ought not to have been made a party to 
the suit at all, but still had been ımpleaded and was subsequently exonerated, the 
duty of the Court was to strike off his name from the record, and if, instead of adopt- 
ing the correct procedure, the Court merely exonerated hım, ıt would not matter 
and his name must be deemed to have been struck off the record. In contrast to 
this will be a case where a claim was made against a party on some basis, but the 
plaintiff abandoned his claim as against that party and the party was exonerated.. 
in such a case the party would still remain a defendant in the suit for the purpose 
of section 47, Cıvıl Procedure Code. This ıs also made clear in the Explanation to 
section 47, Civil Procedure Code, which says 


“For the purposes of this section, a plaintiff whose suit has been dismissed, a 
* defendant against whom a suit has been dismissed and a purchaser at a sale in 
execution of the decree are parties to the suit.” 


The question, therefore, is why Subramania Asari was impleaded at all in the suit 
and why he was exonerated I have gone through the plaint in OS No 61 of 
1960 a certified copy of which has been furnished by learned Counsel for the appel- 
lant Paragraphs 10, 11, 12 and 17 of the plaint show that Subramania Asari was. 
impleaded on the footing that he was the legal representative of Ponnuswami Asari. 
and had the assets of Ponnuswami Asari in his hands and was therefore hable to 
satisfy the claim of Thangamuthu Konar against the assets of Ponnuswami Asari. 
This is a case,therefore, where ıt cannot be said that he ought not to have been made 
a party to the suit at all. Sri K.S Naidu, learned Counsel for Subramania Asari, 
urges before me that the contention of Subramania Asari is that long before 21st. 
July, 1953, there had been a partition between Porinuswamı Asari and Subramania 
Asari and therefore Subramanıa Asari had nothing to do with the claim of Thanga- 
muthu Konar. But the partition could not put an end to his status as the heir and. 
legal representative of his father Ponnuswami Asari on the latter’s death, and it was 
on that footing he was impleaded in the suit. Merely because the plamtiff aban- 
doned his claim against him, he would not cease to be a party to the suit. Hence, 
it is clear that section 47, Civil Procedure Code, applies and, as we have seen, even 
Subramania Asari quoted section 47 in his application and if section 47 applies, 
the decision of the learned District Munsif is a ‘decree ’under the definition in. 
section 2 (2), Civil Procedure Code, and will be appealable as such under section 96, 
Civil Procedure Code. The learned District Judge was therefore wrong in refusing 
to entertain the appeal. His order 1s set aside and he is directed to admit the appeak 
and dispose of ıt according to law. No order as to costs. 


V.S. —— Order accordingly. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :-—Mnr. Justice K. S. VENKATARAMAN. 
P. P. Krishnan .. Appellani* 


v 
J. Thailambal .. Respondent, 


Hindu Marriage Aci (XXV of 1955), sechons 24 and 25—Pehton for nullity of marnage 
by husband—Order under section 24 for interrm maintenance and expenses made in favour 
of wfe—If becomes nexecutable by withdrawal of petition for annulment by husband. 


Section 24 of the Hindu Marriage Act contains no limitation that an order for- 
interim maintenance and expenses made thereunder will cease to have force if 
the husband against whom the order 1s passed chooses to withdraw the proceed- 
ings for nullity of marriage ınıtiated by him. When the husband chooses,to 


net RL GE, 


*AAAO No 30 of 1965. ; goth’ February, 1968. 
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drag the wife to the Court by filmg a proceeding and ifıt is shown that the wife 
has no sndependent income, the husband must necessarily provide her with interim 
maintenance and the necessary expenses and he cannot be allowed to wipe out 
this liability after the order is passed by choosing to withdraw from the petition- 
His being allowed to do so would only amount to harrassment of the wife, for the 
expenses might have already been incurred by the wife. 


Section 24 applies not merely to the respondent in the main petition but could 
also be invoked by the petitioner ın the main petition 1tself, whether ıt be the wife 
or the husband When the provision 1s of such a far reaching character, it would. 
defeat the purpose of the provision 1f the Court were to hold that the benefit 
of the section 1s to depend on the caprice of the petitioner in not choosing to 
proceed with the main petition. ` 


Appeal against the order of the District Court, Madurai, in C M A. No. 19 of 
1964—E.A. No. 237 of 1962 ın OP No. 39 of 1958, Sub-Court, Dindigul. 


A. Sundaram Ayyar, for Appellant. 
K. Sı Ramaratnam, for Respondent. x 
The Court delivered the following > 


Jupcmenr.—The facts giving rise to this appeal are these: The appellant# 
Krishnan, and the respondent, Thailambal, were duly married according to Hindu 
rites. But, unfortunately, differences arose latterly. On 8th December, 1958, 
the husband filed O P. No. 39 of 1958 (Sub-Court, Dindigul) under section 12 of 
the Hindu Marriage Act, 1955 for declaring the marriage a nullity on the ground 
of alleged impotency of the respondent. During the pendency of the above petition 
the wife filed an application, İ.A. No. 31 of 1959, on 23rd June, 1959 under section 24 
of the Act for interim maintenance and expenses of the proceeding. Actually even 
before O P. No 39 of 1958 was filed, she had filed M.P. No. 324 of 1958 on 23rd. 
August, 1958 under section 488, Criminal Procedure Code, before the Sub-Divisional 
Magistrate of Usilampatti. After fing O.P. No. 39 of 1958, the husband moved. 
fora stay of the enquiry into that petition pending disposal of O.P. No. 39 of 1958. 
This application was rejected by the learned Magistrate He filed a Criminal 
Revision Case No. 167 of 1959 in this Court against that order. This Court granted 
stay of M.P. No. 324 of 1958 and allowed the wife to file an application for 
maintenance in O.P. No. 39 of 1958. It was thereafter that the wife filed I.A. No. 
3I of 1959. 

On 18th February, 1960, the trial Court z.e., the learned Subordinate Judge, 
made an order in I A. No. 31 of 1959 directing the appellant herein to pay Rs. 50 
per month for maintenance from the date of the petition and Rs. 250 towards 
expenses of the proceedings—as a condition precedent for the trial of the main 
petition, O P. No. 39 of 1958. The husband carried the matter ın appeal in C.M.A. 
No. 13 of 1959 to the learned District Judge. The learned District Judge reduced 
the amount for the expenses to Rs. 200 and otherwise confirmed the order of the 
learned Subordinate Judge The above order was passed on 26th October, 1960. 
Thereafter on 24th November, 1960, the husband made an endorsement in 
O.P No. 39 of 1958 that he did not have the means to comply with the order for 
payment of maintenance and the expenses and that he was not pressing the 
original petition. The original petition was dismissed on 29th November, 1960. 


M P. No. 324 of 1958 was renumbered as M C. No. 1 of 1959 and came on 
for enquiry before the Magistrate. On gth March, 1961, the parties entered into 
a compromise by which the husband agreed to pay at Rs 32 per month from oth 
March, 1961, the first of such payment being payable on roth April, 1961. The 
husband says that he has been paying the amount ever since 


The wife filed E A. No. 237 of 1962 in OP. No. 39 of 1958 on the file of the 
executing Court (Sub-Court, Dindigul) for recovery of a sum of Rs. 1,077-26 and 
for transferring the decree for execution to the Sub-Court at Ootacamund, where 
the appellant was employed. This amount was made up of Rs. 831-66, the main- 

42 
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tenance ordered in I A. No 31 of 1959 and confirmed in CMA. No 13 of 1960 
for the period 23rd June, 1959 to 24th November, 1960. Secondly, it included 
a sum of Rs. 200 being the expenses as ordered in G M.A. No. 13 of 1960. The 
remainder represented the costs of the execution. 


The husband resisted E A. No. 237 of 1962 on the grounds—one, that the order 
passed on 18th February, 1960 ın I.A No. 31 of 1959 and confirmed with modifica- 
tion in C M A. No. 13 of 1960 was not executable and ceased to have effect when 
the appellant made the endorsement on 24th November, 1960, that he was not 
pressing the O.P. and as a result the O.P. itself was dismissed. The contention is 
that the order was only meant as a condition precedent to the appellant having the 
benefit of proceeding with the trial of O P. No. 39 of 1958 and that when he did 
dot choose to proceed with that matter, the order had no other efficacy. The 
second objection was that even if the above contention was not accepted, the parties, 
byjentering into an arrangement or compromise on gth March, 1961 in M.C. No. 1 
‘of 1959 intended to abrogate the order for interim maintenance and expenses passed 
in ILA. No. 31 of 1959 and confirmed in C M A. No. 13 of 1960 with modification. 


These contentions were rejected by the executing Court and, on appeal, by 
‘the learned District Judge. Hence this further appeal by the husband. In the 
pppeal, the same two objections are repeated by the appellant’s Counsel 
Sn A. Sundaram Iyer. 


Section 24 of the Act reads:— 


= “Where in any proceeding under this Act it appears to the Court that either 
the wife or the husband, as the case may be, has no independent income sufficient 
„for her or his support and the necessary expenses of the proceeding, it may, on 
the applıcation of the wife or the husband, order the respondent to pay to the 
petitioner the expenses of the proceeding, and monthly during the proceeding 
such sum as, having regard to the petitioner’s own income and the income of 
the respondent, it may seem to the Court to be reasonable.” 


Section 28 of the Act says:— 


“ All decrees and orders made by the Court in any proceeding under this 
Act shall be enforced in like manner as the decrees and orders of the Court made 
in the exercise of its original civil jurisdiction are enforced, and may be appealed 
from under any law for the time being in force; Provided that there shall be no 
appeal on the subject of costs only.” 


The terms of section 24 under which the order sought to be executed was passed, 
contain no limitation that the order will cease to have force if the husband against 
whom the order ıs passed chooses to withdraw the main petition Section 28 further 
enacts that the order passed under 24 can be enforced in like manner as a decree and 
order of the Court made in the exercise of the original jurisdiction In other words, 
it could be executed in the manner sought by the respondent. Section 28 therefore 
reinforces the view that the order passed for interim maintenance and expenses 
underYsection 24 could be enforced, notwithstanding the fact that the husband 
chooses to withdraw from the application. . 


The object underlying section 24 would also be defeated if the order under 
section 24 were to lose its efficacy on the husband choosing to withdraw from the 
petition of his own choice. The object underlying section 24 is to provide the wife 
with interim maintenance durmg the pendency of the proceeding and also with the 
necessary expenses for defending the proceedings. When the husband chooses,to 
drag the wife to the Court by filing a proceeding and if it 1s shown that the wife 
has no independent income the husband must necessarily provide her with interim 
maintenance and the necessary expenses and he cannot be allowed to wipe out this 
liability after the order is passed by choosing to withdraw from the petition His being 
allowed todoso would only amount to harrassment of the wife, for the expenses 
might have already been incurred by the wife It may be noted further that 
section 24, as it is worded, applies not merely to the respondent ın the main petition 
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but could also be invoked by the petitioner in the main petition itself, whether it be 
the wife or the husband It means that an indigent wife can bring a proceeding 
under the Act and claim interrm mamtenance and expenses from the husband if the 
husband is able to make provision thereof Conversely, an indigent husband can 
bring proceeding against the wife and get interim maintenance and expenses from 
the more prosperous wife. When the provision 1s of such a far reaching character, 
it would defeat the purpose of the provision if the Court were to hold that the benefit 
of the section is to depend on the caprice of the petitioner in not choosing to proceed 
‘with his petition. 


The order under section 24 of the Act, will, no doubt, be current only during 
the pendency of the proceeding before the trial Court, but its efficacy cannot be 
otherwise destroyed on the ground that the main petition has been withdrawn by 
the petitioner. 


There appears to be no decision so far, either way, on the question now under 
consideration, but the cases which have been brought to my notice contain observas 
tions which support the view which I have taken. In Mahalıngam Pillai v. Ambavalh, 
Ramaswami, J., with his characteristic thoroughness, if I may say so with respect, 
has exhaustively dealt with the case-law on the several aspect of the provisions of 
the Act, point (2) discussed by him related to alimony, interim alimony during the 
pendency of the proceeding and permanent alimony. At page 299 the learned 
Judge observes: 


“ The Special Marriage Act, 1954 in section 39, the Hindu Marriage Act in 
section 28 and the Madras Act VI of 1949 in section 5, provide that all orders 
made by the Court shall be enforced in the lıke manner as the decrees and orders 
of Court made in the exercise of the original civil jurisdiction are enforced and 
may be appealed from under the law for the time being in force.” 


The learned Judge further observes that section 28 of the Hindu Marriage Act, 
1955, provides for execution of the orders of the Court and therefore orders granting 
alimony pendente late could not|only be executed by the wife, but when these payment 
are made condition precedent for the taking up of the trial of the petition and these 
orders are not complied with, the petition can be dismissed. In that case an order 
for interim maintenance had been passed in appeal by this Court but had been 
contumaciously disobeyed by the husband. It was however not made a condition 
precedent for the hearing of the appeal Hence the learned Judge directed that 
an opportunity should be given to the husband to pay up the arrears, or in the 
alternative the appeal would be dismissed. 


In Malkan Ran v. Krishna Kumar3, a Bench of the Punjab High Court held that 
section 28 of the Act would not prevent the Court from exercising its inherent power 
and staying the trial of the main petition if the order for interim maintenance and 
expenses is not obeyed It was recognised that section 28 enables the party to 
recover the amount by taking execution proceedings. 


In Mst. Mukan Kanwar v. Ajitchand®, it was merely held that the order passed 
under section 24 of the Act would have currency only during the proceeding in 
the trial Court and would not have effect in the appellate Court, but that the appel- 
late Court should pass a fresh order under section 24 of the Act in view of section 107, 
Civil Procedure Code, (made applicable under section 21 of the Act). In Dr. 
Tarlochan Singh v. Mohinder Kaur‘, the same point was decided and in the course of 
the'judgment, the learned Judge, Dua, J , points out that the order passed by the 
trial Court could be executed under section 28 of the Act and he relies on the Bench 
decision in Malkan Ram v Krishan Kumar.* In Bhunohwar Prasad v. Dropata Bar”, 
it was recognised that the order under section 24 of the Act could be enforced in 


1. (1966) 2 MLJ. 289 4. ILR (1963) 1 Punj 74: ALR. 1963 
2. AIR 1961 Puny 42. Punj. 249. 

3. LLR (1960) Raj 1500: AIR 1961 Raj 5 ALR. 1963 Madh. Pra. 259. 
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execution under section 28 and further it was held that in addition the trial Court 
could stay the trial if the amount was not paid. 


On behalf of the appellant, the decision of Veeraswami, J , in Doratswami v. 
Gourndaswami+, was cited But that is not relevant for the point under discussion. 
In that case, interim stay of execution of a decree for possession was granted on 
certain terms. The terms were not complied with ın full. Consequently, posses- 
sion was taken. It was held that when the terms were not complied with, the 
interim stay ceased to have its force. There the interim stay ceased to have force 
because of its own terms and there was already the decree in favour of the respon- 
dent entitling the respondent to take possession Here in the instant case the 
order passed under section 24 of the Hindu Marriage Act does not contain any 
such limitation as an interim order of stay. 


Chaudhari’s Commentary of the Hindu Marriage Act, 1955 (1957 Edn.) under 
section 24 (note 11 at page 323) and Saxana’s Commentary, 3rd Edition, under 
section 24 (note 3 at page 370) are also to the effect that the order under section 24 
of the Act could be enforced ın execution by virtue of section 21 of the Act 


I therefore repel the first contention of Sri Sundaram Iyer that the order was 
not executable and ceased to have effect when the appellant withdrew the petition 
and the original petition was dismissed. 


The second objection has no substance either Indeed, the intention of the 
parties must have been that the wife must have the benefit of the order already 
passed in I.A No. 31 of 1959, because, otherwise it is un-understandable that having 
filed the petition for maintenance, on 23rd October, 1968 itself, she agreed to give 
up all the benefit of the order she had secured ın I.A, No. 31 of 1959 and was con- 
tent to receive maintenance at the rate of Rs. 32 per month only from gth March, 
1961. The appeal may justly be characterised as frivolous and it 1s accordingly 
dismissed with costs. 


V.K. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice A. ALAGIRISWAMI. 


Appeal dismissed. 





M. Rodgers .. Petstoner* 
v. See 
M. Prakash Rao Naidu .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (2) (ii) (a)— 
Sub-lettsing—Application for evrction—Tenant of bustness premises—Leasing the 
machinery an the premises to another and taking rent— Business run by the lessee—No 
share to the tenant tn the business—If entails eviction. 


The tenant who was running the Press in the buildings (a business premises) 
with his machinery, stopped the business and his previous manager was running 
a Press as a lessee of the machinery. The petitioner-tenant had no share in that 
business. In an application for eviction on the ground of sub-letting. 


Held, The tenant is liable to be evicted on the ground of sub-letting. 


The machinery cannot be run unless it is placed in the premises where it is 
situate. So, the lessee of the machinery also gets the advantage of the use of 
the business premises also. Therefore the lease amount which the lessor receives 
should contain in it an element of rent for the building which ıs used to house the 
machinery as well as the rent for the use of the machinery. It 1s unbelievable. 
that the lessor would take rent for the use of the machinery alone and not take 
any rent for the use of the business premises and agree to pay the rent himself. 








1. AIR 1963 Mad 207. 
#G.R.P, No. 2413 of 1967. 18th April, 1968. 
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It 18 not an answer under these circumstances against the charge of sub-letting to 
say that the lessor does not take anything separately from the lessee by was of 
rent for the building itself or that he himselfis paying the rent to the landlord 
and sub-lessee 1s not paying the rent to the landlord. 


Subbanna Sasiry v. Abdulla, (1959) 2 MLJ 25 (N.R.C.) and Venkatarama 
dyer v Renters Lid., (1951) 2 M L.J. (NR C.) 57, referred - 


Petition under section 25 of Madras Act XVIII of 1960 praying the High Court 
to revise the order of the Court of the Third Judge, Court of Small Causes, Madras, 
dated 6th October, 1967 and madem M P No 735 of 1967,m H.R A No 708 of 
1966 (H. R. C. No 3998 of 1965) on the file of the Court of the Second Additional 
Rent Controller, Madras. , 


M. Krishnaswamy, for Petitioner 
T. R. Srinwasa Ayyar, for Respondents. 
The Court delivered the following 


“  Jupcment —This is a petition under section 25 of the Madras Buildings (Lease 
and Rent Control) Act by a tenant, who has been ordered to be evicted at the 
instance of the landlord ın pursuance of an order in H R.A. No. 708 of 1966 filed by 
ithe landlord against the dismussal of his application for eviction of the tenant by the 
learned Rent Controller The eviction was sought for on two grounds, wilful 
default in payment of rent and subletting The Rent Controller found against the 
landlord on both the grounds But the learned appellate Judge has taken a different 
view on both the grounds As any one of the grounds ıs sufficient to justify the 
-order of eviction, I shall confine myself to the grounds regarding subletting. Admıt- 
tedly, the building 1s a business premises. The tenant has got his machinery there. 
He was running some journals previously and now he has stopped running them. 
“There is one Ambika Litho Press there now which 1s being run by one Narayanan, 
who was previously the petitioner’s manager Admittedly also the petitioner has 
no share ın the business and the Ambica Litho Press 1s the lessee of the machinery 
‘belonging to the petitioner. Now the machinery cannot be run unless ıt 1s placed 
‘in the premises where it 1s situate So, the lessee of the machinery also gets the 
advantage of the use of the business premises also Therefore, the lease amount 
-which the lessor receives should contain in ıt an element of rent for the building 
“which 1s used to house the machinery as well as the rent for the use of the machinery. 
This is mere commonsense It ıs unbelievable that the lessor would take rent 
for the use of the machinery alone and not take any rent for the use of the business 
‘premises and agree to pay the rent himself. He should have stipulated for a lease 
amount which includes both the elements It1s not an answer under these circum- 
‘stances against the charge of subletting tosay that the lessor does not take anything 
-separately from the lessee by way of rent for the building itself or that he himself 
is paying the rent to the landlord and the sub-lessee 1s not paying the rent to the 
landlord I am not satisfied that the decision relied upon by the petitioner and 
reported in Subbanna Sastry v. Abdulla! can help the petitioner. On the other hand 
‘the decision ın Venkatarama Iyer v. Renters Ltd.*, is directly against the petitioner. 


This Civil Revision Petition 1s dismissed as one without merits. ‘Time for vacate 
äng three months. 
VS. Petition dismissed. 


a. (1959) 2 MLJ. (NRG) 23. 2. (1951) 2 MLJ NRG.) 57. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mnr, Jusrice A. ALAGIRISWAMI, 


Vellinayagi e» Petitioner* 
v. 
T. Subramaniam .. Respondent. 
Hindu Mamage Act (XXV of 1955), sections 12 (1) (d) and 12 (2) (b) (ü)—Petitionr 
~- for annulment of marriage under section 12 (1) (d) filed beyond the period prescribed 
by sechon 12 (2) (b) (11)—WNot mainta:nable—-Delay cannot be condoned. 

What is laid down in section 12 (2) (b) («) of the Hindu Marriage Act is a 
condition subject to which alone a petition for annulling a marriage under section 
12 (1) (d) could be filed It is not a period of limitation and section 5 of the 
Limitation Act cannot apply. Compliance with section 12 (2) (6) (ii) is therefore 
a condition precedent to the entertamment of a petition under section 12 (1) (d) 
and the Court has no jurisdiction to condone the delay in filing it. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Sub-Court, Tanjore, dated 7th September, 1966 in I.A. No. 11 
of 1966 in O.P. No. 6 of 1966. 

“ F. N. Krishna Rao, for Petitioner. 
S. Ramalıngam, for Respondent. 


“= The Court made the following 


pır 


ÖRDER —This is a petition to revise the order of the learned Subordinate Judge 
of Thanjavur in I.A. No 11 of 1966 in O P. No. 6 of 1966 O. P. No. 6 of 1966 was. 
filed by the present respondent for annulment of his marriage with the petitioner. 
Along with the original petition No 6 of of 1966, he filed the interlocutory appli- 
cation out of which this Cıvıl Revision Petition arises for condonation of the delay of 
of one year, six months and twenty four days in presenting the petition. The parties. 
were married on 28th June, 1963. The petitioner gave birth to a child on 26th 
February, 1964. The petitioner (respondent) intimated to the Municipal authorities 
on 8th March, 1964, disownıng the said child. Thereafter he filed the petition for 
annulment of marriage on 6th January, 1966 On behalf of the petitioner (herein) 
objection was taken that the Court had no jurisdiction to condone the delay in the 
presentation of the petition for annulment of the marriage and that the conditions. 
laid down in section 12 (2) of the Hindu Marriage Act were conditions subject to 
which alone an application for annulment of a marriage under clause (d) of 
sub-section (1) of section 12 could be maintained. The learned Judge thought that 
the question for decision in the case was whether the petition for excusing the 
delay was a bona fide one and whether the petitioner had not filed the petition. 
under section 12 on a bona fide mistake of fact. He also thought that in a 
matrimonial case it would be very difficult to apply strictly the law of limitation 
because when the Hindu Marriage Act alone provided for dissolution of the martial 
tie on the ground of the wife being proved to have been conceived on the date of 
the marriage by a person other than the petitioner it would not be possible for the 
husband to obtain the relief under any other law and that by excusing the delay 
no injustice would be caused I am afraid question of bona fide mistake of fact 
does not arise in this case. We are not now concerned with the question whether 
the requirements of sub-clauses (i) and (2) of clause (b) ofsub-section (2) of sec- 
tion 12 are satisfied. We are only concerned with the question whether the 
requirements of section 12 (2) (b) (2) have been satisfied. Sub-clause (2)? of 
clause (b) of sub-section (2) of section 12 is as follows . 


“ Notwithstanding anything contained ın sub-section (1) no petition for annul- 
ling a marriage — 
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(b) on the ground specified in clause (d) ofsub-section (1) shall be entertained 
unless the Court is satisfied (i).. . (:2) that proceedings have been instituted in 
the case of a marriage solemnised before the commencement of this Act within 
the year of such commencement and ın the case of marriages solemnised after 
such commencement within one year from the date of the marriage.” 


What is laid down in sub-clause (12) 1s a condition subject to which alone a 
petition for annulling a marriage could be entertained. It is not a period of limita- 
tion. Section 5 of the Limitation Act cannot apply to this case, because section 
29 (3) of the Limitation Act of 1963 provides.— 


“ Save as otherwise provided in any law for the time being in force with respect 
to marriage and decree, nothing in this Act shall apply to any suit or other pro- 
ceeding under any such law.” J 


The wording of section 12 (2) of the Hindu Marriage Act is more or less similar 
to the wording of section 9 of the Provincial Insolvency Act, which is as follows :— 


“ (9) (1) A creditor shall not be entitled to present an insolvency petition. 
against a debtor unless... (e) the act of insolvency on which the petition is groun- 
ded has occurred within three months before the presentation of the petition.” 


A Full Bench of our Court in the decision reported in Chenchurammana v. 
Arunachalam, has laid down that the period of three months fixed ın section 9 (1) (e) 
of the Provincial Insolvency Act is not a period of limitation but is a condition to an. 
adjudication and accordingly an act of insolvency, which has occurred more than 
three months prior to the presentation of the petition, is not available as a ground of 
adjudication. I may also point out that a Bench of the Bombay High Court in 
Sayalagram Kacherroo Bhatrao v. Yachadachat Salvaram Mistra?, has taken the view 
thatı— 


“ Compliance with section 12 (2) (6) of the Hindu Marriage Act, 1956, is a 
condition precedent to the entertainment of a petition under section 12 (1) (d) 
of the Act, and therefore, a petition filed beyond the period mentioned in section 
12 (2) (b) (21) of the Act cannot be saved by reason of the provisions of section 10 
of the General Clauses Act, 1897.” 


With respect I follow the decision of the Bench It follows therefore that the 
learned Subordinate Judge had no jurisdiction to allow I A. No. 11 of 1966 and. 
condone the delay. The civil revision is allowed. I.A. No. 11 of 1966 will asa. 
consequence stand dismissed. No order as to costs. 


V.K. ——— Petitton allowed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT *—MR. Justice T. RAMAPRASADA Rao. 


Annamalai Mudaliar .. Petitioner" 
v. 


Perumal and others .. Respondents. 


Motor Accidents Claims Tribunal—Award secured from, against owner of motor vehicle—. 
Gannot be executed in a cnl Court. 


Under rule 18 of the Madras Motor Accidents Claims Tribunal Rules the 
several provisions of the First Schedule to the Civil Procedure Code, and mentioned 
therein, are made applicable to proceedings before the Claims Tribunal. It is 
significant to note that Order 21, Civil Procedure Code relating to execution of 
of decrees and order 1s conspicuously absent in rule 18. The argument therefore 

EE NN ae “eb semte. 
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that execution petitions are not maintainable in a civil Court as there 1s a specific 
exclusion as regards the applicability of Order 21, Cıvıl Procedure Code, to 
proceedings before the Ti:bunalis not only well founded but also justified 
especially when the Legtislature has expressly provided for the recovery of 
amounts covered by the award, from the insurer as envisaged ın section 110-E 
of the Motor Vehicles Act Obviously there is a lacuna in the Act in that 
there is no specific provision to execute the award of the Claims Tribunal 
through the media of a cıvıl Court as agaist persons other than the insurer. 


(Need to mtroduce suitable amendments to remove the lacuna stressed ) 


Petitions under Article 227 of the Constitution praying the High Court to 
revise the order of the District Court of Salem in E P No.5 0f1966n MACA. 
No. 37 of 1962, ın E. P No 6 of 1966 ın M A.C A. No. 56 of 1962, ın E P. No. 7 of 
1966 in M.A.C.A. No. 58 of 1962, respectively. 


S. Jagadeesan, for Petitioner. 
N. R. Raghavacharı and the Additional Government Pleader, for Respondents. 
The Court delivered the following 


Jupcment.—In this batch of Civil Revision Petitions, an interesting question 
has been raised, but the result, however, as is to be presently demonstrated, 1s very 
unfortunate. The petitioner ın all these petitions 1s the same and 1s the owner of 
motor vehicles. The respondents are the legal representatives of three deceased 
persons who were involved ın a fatal accident. The question that is argued ın these 
petitions is whether the award secured by the respondents from the Accidents 
Claims Tribunal constituted under the Motor Vehicles Act, can be executed in a 
cıvıl Court. The respondents filed execution petitions on the foot of the award 
secured by them from the Accidents Claims Tribunal, ın the Court of the District 
Judge, Salem An objection was raised by the petitioner that the Execution 
Petition is not maintainable in the civil Court as there 1s no provision for such 
execution of an award under the Motor Vehicles Act. The learned Dı trict Judge, 
‘however, thought that the Civil Procedure Code, is applicable to the execution of 
such awards through the media of civil Courts, and held that the execution petitions 
were maintainable. As agamst the said order, the owner of the vehicles, the peti- 
tioner herein has come up to this Court canvassing the legality of the said order 


Mr. Venkataswamı, learned Counsel for the petitioner, contends that the 
Motor Vehicles Act 1s a self-contained code by itself and in the absence of any 
provision therein enabling a claimant to file the award secured by him or her from 
the Accident Claims Tribunal ın the ordinary cıvıl Court of the land (for purpose 
of execution) no relief as such ın execution can be obtained by the claimant. He 
relied upon certain provisions of the Act and the rules made thereunder and con- 
tends that the order of the learned District Judge 1s vitiated. The respondents, 
however, contending contra, would state that once execution ofan order of a tribunal 
is entrusted ın the hands of civil Courts which are the ordinary Courts of the land, 
then the normal principle that the common law of the land 1s automatically attracted 


should apply to the instant case and ın this view the execution petitions are main- 
tainable. 


Itis no doubt a normal norm of law that 1f once matters are entrusted to a civil 
‘Court for purposes of adjudication and disposal, then the law which governs such 
civil Courts would apply ın the absence of any specific prohibition or interdict 
in that behalf Motor Accidents Claims Tribunal ıs constituted under section 110 
of the Motor Vehicles Act, and ıt has the power to deal with applications for compen- 
sation arising out of an accident of the nature specified in section rro Such 
accidents may involve death or bodily injury to persons Section 110-B enables 
the Claims Tribunal to pass what 1s characterised as an “award” For purposes 
of the present discussion, we are not concerned with sections 110-C and 110-B, 
Section 110-E however has to be necessarily quoted. It says:— 
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“Where any money 1s due from an insurer under an award, the claims tribunal 

< may, on an application made to it by the person entitled to the money issue a 

certificate for the amount to the Collector and the Collector shall proceed to 
recover the same in the same manner as an arrear of land revenue.” 


Under this provision, any award of the Claims Tribunal, in so far as ıt concern 
an insurer, is executable, ın the sense that the claimants may obtain a certificate 
for the purpose from the Claims Tribunal, on the basis of which the Collector of 
the district concerned is empowered to proceed to recover the same as if it is an 
arrear of land revenue. Under rule 18 of the Madras Motor Accidents Claims 
Tribunal Rules, the several provisions of the First Schedule to the Civil Procedure 
Code, and mentioned therein, are made applicable to proceedings before the Claims 
Tribunal It is Significant, however, to note that order 21 relating to execution of 
decrees and orders ıs conspicuously absent in rule 18 of the above rules. It is in 
such a conspectus of the statutory provisions that the argument ıs advanced by 
the learned Counsel for the petitioner that execution petitions are not maintainable 
in a civil Court as there is a specific exclusion as regards the applicability of Order 
21, Civil Procedure Code, to proceedings before the Claims Tribunal. The argu- 
ment is not only well founded, but ıs also justified when the Legislature has 
expressly provided for the recovery of amounts covered by the award from the 
insurer as envisaged ın section 110-6 ie 


Obviously there is a lacuna in the Act in that there 1s no specific provision to 
execute the award of the Claims Tribunal through the media of a civil Court as 
against persons other than the insurer. That such a lacuna does exist has been 
pointed out by a Division Bench of this Court in K Gopalakrishna v Sankaranarayanan 
and others,’ M. K. Subramanıa v. K. Gopalakrishna and others®. It ıs apposite to extract 
an excerpt therein which is very pertinent. O 


,“ But if really no machınery is provided for in Chapter VIII of the Act, the 
remedy of the clamant 1s only to file a suit on the award, which creates a debt 
against the driver of the vehicle and such a suit would not be barred by reason 
of section 110-F ofthe Act. Itıs for the Legislature to make provision ın Chapter 
VIII of the Act, for enforcing claims against other parties such as the driver. 
Evidently no such provision has been made as a party would generally be satisfied’ 
by getting his claims enforced by proceeding summarily agaist the insurer on 
the strength of the Collector’s certificate obtained in pursuance of the award.” 


In the instant case, however, it 1s very unfortunate that the insurer has been exone- 
rated and hence the complication 


That there is a lacuna in the Act in so far as the realisation of the fruits of the 
award of the Clas Trıbunal by a claimant as against a person other than the 
insurer is very conspicuous. The instant case should obviously be an eye opener 
to the competent authorıty'to suitably modify or amend the Act so as to make it 
feasible for persons like the respondents who have lost their parents or near and 
dear relations in the fatal accident to realise the fruits of their labour through the 
ordinary process of law. If such persons are driven to the necessity of filing suits 
and facing litigation, then the very purpose of the award of the Claims ‘Tribunal 
would be lost. In this case, I directed the Additional Government Pleader to 
address a letter to the concerned authorities to take up the matter forthwith and 
see that necessary amendments are made to the statute or the rules so that the 
consequential reliefs may be efficaciously enjoyed by persons who deservedly are 
entitled to its fruits. It appears that a letter has been sent by the learned Additio- 
nal Government Pleader, but it 19 not known what action has been taken. It is 
imperative that this gulf should be bridged as early as possible. 


With greatest restraint and being compelled to do so, I am disagreeing with 
with the order of the learned District Judge. It is also desirable that when the 
Legislature undertakes to amend the present law it should take care to see that the 
rr rrr ae 
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unfortunate victims or their legal representatives, as the case may be, are not to 
be deprived of their legitimate rights of compensation by technical rules such as 
limitation, etc. With these observations, the Civil Revision Petitions are allowed. 
There will be no order as to costs, 


V.K. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :-—Mr. Justice A, ALAGIRISWAMI, 


K. Ramdass - .. Appellant” 





Petitons allowed. 


t 
{I 


v. i 
P. Samu Pillai .. Respondent, 


Tort—Defamation—Complaint made to police officer—If absolutely privileged. i 


A complaint to a police officer from its very nature as a statement which the 
complainant ıs prepared later, 1f called upon to do so, to substantiate upon oath 
ıs absolutely privileged and no action for defamation m respect thereof 1s main- 
tainable l 

Case-law discussed. | : 

Appeal against the decree of the District Court, Thanjavur ın AS. No 48 of 

1963, preferred against the decree of the District Munsif of Nagpattinam in O.S. 


No. 95 of 1962. 
T S. Kuppuswamy Iyyer, for Appellant. i 
P. R. Gopalakııshnan and B Soundarapandıan, for Respondent. 
The Court delivered the following aa ; od 


Jupcment.—This second appeal arises out of a suit for damages for defamation. 
The defamation consists of a complaint by the appellant to the police m which he had 
stated ın connection with a theft, that the respondent alone was his enemy in all 
respects and that the theft might have been commutted only by him to give trouble 
to him The trial Court took the view that the appellant bona fide and reasonably 
thought that the respondent (plaintiff) might have been responsible for the theft and 
could not, therefore, be said to have ‘defamed the respondent. The lower appel- 
late Court took the view that the complaint does not admit of any other interpreta- 
tion than that respondent must have committed that theft and, therefore, allowe 
the appeal and ‘decreed the suit, © \ 

In this Court, the only pomt taken before me is that the complaint'given by 
the respondent 1s absolutely privileged and that therefore, the lower appellate 
Court was wrong ın having allowed the appeal and decreed the respondent’s claim. 
Clearly this contention has got to be upheld in view of the decisions of this Court 
in Bapalal & Co v. Krıshnaswamı Iyer’, King, J , after an exhaustive review of all the 
decisions on the question, held that a complaint to a police officer from its very 
nature as a statement which the complainant ıs prepared later, ıf called upon to 
do so, to substantiate upon oath, 1s absolutely privileged. Abdur Rahman, J., in 
a case reported in the same volume at page 538 Vettappa Kone v. Muthukaruppa®, 
also took the same view. Both the learned Judges referred to an earlier Bench 
decision of this Court ın Sanjeev: Reddi v Konert Reddi?, in which Coutts Trotter,C J. 
and Viswanatha Sastri, J., took the view that statement made in a complaint to a 
Magistrate under section 107 Criminal Procedure Code, and,a repetition of the same 
statement before a police officer to whom the Magistrate referred the complaint 
for enquiry and report are absolutely privileged and no action for defamation in 
respect of such statement 1s maintainable In that case though the original com- 
plaint was before a Magistrate and therefore absolutely privileged, it could plausibly 
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be argued, that a statement made before a police officer when a complaint made 
to a Magistrate 1s referred by him to the police for investigation, should be held to 
be equally privileged like the statement or the complaint before the Magistrate. 
All the same the view of the Law taken by the Bench is categoric At page 319 
Coutts Trotter, C J., puts the principle thus— 


“I am, therefore, of opinion that the statements made to the police officer 
which could only be made with a view to their being repeated on oath before the 
Magistrate were absolutely privileged.” 


The learned Judge referred to the statement of law in Watson v. M'Ewanl, ın 
which Lord Halsbury stated— 


“ It is very obvious that the public policy which renders the protection of wit- 

» nesses necessary for the administration of justice must as a necessary consequence 

involve that which is a step towards and is part of the administration of justice, 

namely, the preliminary examination of witnesses to find out what they can 
prove. 


After referring to the statement of law by Lord Halsbury, Coutts Trotter, € J. 
proceeded— 


“ I take that as clearly implying that all statements made by a potential witness 
as a preliminary to going into witness box are equally privileged with the state- 
ments made when actually in the box in Court.” 


Viswanatha Sastri, J, referred to the Bench decision ın In re Afuthuswamy 
Naidu*, where it was held that a defematory statement ın a complaint to a Magis- 
trate was absolutely privileged and while dıscussıng the question whether any such 
privilege could be claimed ın respect of statements made to the police the learned 
Judge referred to the decision of Seshagiri Aıyar, J , In re Kakımara Anjaneyalu®, to 
the effect that the rule of law that parties before the Court are absolutely privileged 
cannot be extended to the case of complaints to a police constable Then he went 
on to refer to the casein Watsonv M’Ewan}, already referred to and held that where 
a Magistrate referred a matter to the police for investigation, statements made to the 
police were also absolutely privileged. The case in Samıvı Redd: v Koneri Reddi, 
as I mentioned, was a case of a complaint made to a Magistrate which was referred 
to the police for investigation and therefore it could be said that as the statement 
made to the police was only following a complaint made to a Magistrate that was 
privileged But the statement of law as laid down by Coutts Trotter, C J. 1s cate- 
goric and this was accepted by King, J., and Abdur Rahman, J. The Calcutta 
High Court Madhabchandra Gose v. Nirode Chandra Gose®, took the same view. In 
fact Ghose, J , referring to the decision in Watson'v. M’ Ewan}, stated that in a sense 
statements made to the police appear to be on stronger ground than statements 
made to a solicitor, as reported ın the case of Watson v. M’Ewan That also was a 
case where the complaint was made to the police in the first instance The decision 
of this Court relied upon by the respondent ın T. Ayyangar v. K.S. Ayyangar’, 
cannot help hım In that case the petition which was sought to be made the basis 
of a claim for defamation was held, on the facts, not to be a petition where an action 
was sought to be taken under section 107, Criminal Procedure Code and that in 
the absence of the basis for any belief by the defendant that he was making these 
statements with a view to repeat them on oath at subsequent judicial proceedings 
to be taken by the Deputy Inspector-General of Police the defendant was not free 
from lability for damages. 


In Mayu v Lakshman Prasad’, a distinction was drawn between a complaint to 
the police which ın fact led to judicial proceedings and one which did not and the 
complaint in the latter case was held not to privileged As would be observed 
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fiom the Calcutta decision and the decisions of this Court such a ground of 
distinction 1s not made either by this Court or by the Calcutta High Court. 
Reliance was placed on behalf of the respondent on the decision of the Bombay 
High Court in Marog: Sathasw v Goduba Narayanarao ‘The learned Judge 
who decided that case refers to the Calcutta High Court decision and this 
Court’s decision and prefers to follow the earlier decision of the Bombay High Court 
in Ganagapagounda v Basayya® But 1t is not open to me to do so and I am bound 
to follow the decision of this Court and following the decision, I hold that the com- 
plaint by the appellant to the police was absolutely privileged The appeal therefore 
has got to be allowed Itis accordingly allowed and the suit will stand dismissed. 
But ın view of the uncertain position of law, both parties will be directed to bear 
their own costs throughout. 

V.K. ———— Appeal allowed, 


"IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. Justice A ALAGIRISWAMI. 


, 


Kariyan Chettiar and another .. Appellants* 
v. g 
T. Rangia Gọundar and another .. Respondents. 


Limitation Act (IX of 1908), ‘Article 134-B—Kattalai trustee—Alienaton of properhes— 
Trustee shll alive and not replaced—No removal or resignation—General trustee of the 
temple. appointed by the Board—Suit by general trustee to recover kattalar properties— 
If barred by lumitation—Principles—Sutt by a worshipper to recover temple propertres— 

© Competent—Trust. 


The plaintiff, as a general] trustee, appointed by the Religious Endowment 
Board, sued to recover the kattalai properties alienated by kattalai trustee, who 
was alive on the date of the suit, and who had not been replaced by another 
trustee. On the applicability of Article 134-B of the Limitation Act. 


Held, the suit is not barred by limitation under Article 134-B of the Limita- 
_ tion Act. nai 


The plaintiff as a trustee appointed by the Board is entitled to maintain the 
suit It is also well established that any worshipper of a temple can institute a 
suit to recover the temple property which has been wrongfully, alienated by a 
trustee. 


Where the temple trustee and the kattalai trustee are different persons and the 
latter had alienated the properties endowed for the kattalai, it is open to the 
general trustee of the temple, if the actual trustee who has alienated the properties 
is still alive, to institute a suit to recover the kattalai properties. 


The trustee who has alienated is still alive, he has not left the village, he has not 
resigned nor has be been replaced by some other trustee either appointed by the 
Board or de facto trustee, who has taken over the performance of the trustee’s 
duties. It cannot therefore be held that the alienor trustee has beén removed from 
the trusteeshıp or that he has resigned Article 134-B could have no application 
as none of the contingencies contemplated by that Article have taken place 


Srinivasa v. Ramaswamy (1967) 1 SQ J. 645 : (1967) 1 An WR (S.C) 141: 
(1967) 1 MLJ (SC) ışı : (1966) 3 S.C R. 120: A.LR. 1966 S C. 859, referred. 


Appeal against the Decree of the District Court, Coimbatore, in Appeal Suit 
No. 19 of 1963 preferred against the Decree of the Court of the Subordinate Judge 
of Coimbatore in Original Suit No. 119 of 1960. 

R. Destkan, for Appellant 

R Ramalıngam and S. Sehuratnam and A S. Venkatachalamurtls, for Respondents. 


~ 
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The Court delivered the following 7 


JUDGMENT.—The defendants are the appellants In 1904 one Venkata Chetty 
and one Rangammal executed a deed of trust Exhibit A-1 ın favour of Mamam 
Kahappa Goundar. In 1924, Kalıappa Goundar’s nephew, the present third 
defendant, sold these properties under Exhibit A-2 in favour of one Billiammal. 
Bıllammal has conveyed her rights ın favour of the first defendant and the first 
defendant has created a maintenance right in favour of the second defendant over 
the suit properties The plaintiff who ıs the trustee of Sri Kulandarvelayutha- 
swamı Devasthanam, Kurundamalaı, filed the suit out of which this second appeal 
arises, for possession of the suit properties on the ground that the properties had been 
endowed in favour of the Devasthanam ‘The contentions of the defendants 
were firstly that the effect of the document executed by Venkata Chetty and 
Rangammal in favour of Kahappa Gounder was that he became the owner of the 
properties and the properties were merely charged with expenses of certain charities 
to be performed under the deed, secondly that the sale by grd defendant was for 
legal necessity, thirdly that plaintiff is not entitled to maintain the suit and lastly 
that the suit 1s bared by lımitation 


There is no substance ın any one of the first three contentions. As regards 
the first, it is clear that Exhibit A-1 was not gift deed in favour of Kahappa 
Gounder. A reading of the document would make it clear that he was merely 
constituted a trustee for performing poojas and rathotsavams of the Devasthanam, 
which were used to be done earlier by the persons who created the deed No 
beneficial interest has been given to Kahappa Goundar himself There can, there- 
fore, be no question of Kahappa Gounder becoming :the owner of the properties, 
and the properties being merely charged with expenses of the charities Kahappa 
Goundar was merely a trustee. 


As regards the second point clearly the sale is not for legal necessity Exhibit 

A-2 shows that the present third defendant, who executed ıt, found ıt difficult to 
look after the suit properties and also to lease the same or realise the lease amount, 
and therefore, he was alienating the same It 1s also stated that as there was no 
roper way to go to the lands by cart or otherwise, the properties were being sold 
in order that the third defendant might purchase other properties instead Admit- 
tedly, the third defendant has not purchased any other property. The reason 
mentioned above cannot be put forward at all, as sufficient justification for the sale 
or its constituting legal necessity justifying the sale After all the persons, who have 
purchased the properties were enjoying the same and apparently they are able to 
er those lands So the contention of the legal necessity for the sale has got to 
ail, 


As regards the third point the plaintıff ıs appointed by the Hindu Religious and 
Charitable Endowment Board as a trustee for the temple Even apart from these 
considerations, ıt is well established that any worshipper of a temple can institute a 
suit to recover the temple property which has been wrongfully alienated by a trustee. 
The third defendant has executed Exhibit A-2 merely as a trustee and therefore, the 
plaintiff can maintain this sut 


Lastly comes the question of limitation On this pomt the contention on behalf 
of the defendants is that the third defendant having sold the properties in 1924 and 
not having had anything to do with the temple or with the trust after that date, the 
suit is barred by lımıtatıon under Article 134-B of Schedule I of the Limitation 
Aet The contention on behalf of the plaintiff ıs that as the third defendant is 
still alıve and has not been removed, nor has he resigned, the surt ıs m time Defen- 
dants r and 2, who are persons in‘ercsted ın the property, have in paragraph 17 
of the written statement stated as follows on this point: i. ; 

“ The plaintiff has not chosen to state from when Muthuswamy Gounder has 

not been functioning as a trustee These defendants do not admıt that Muthu- 
swamy Gounder has not been removed or resigned so as to give a cause of action 
for the plamtiff to file this suit,” 
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The contention 1s put ın a very involved way. They do not say whether Muthu- 
swamy Gounder has or has not been removed or has or has not resigned The third 
defendant himself also does not say whether he ıs stilla trustee. Ali that he says 
in paragraph 5 of hts written statement 1s as follows :— 


“ The defendant has administered the trust properly when he was actually 
in charge of trust and the allegations to the contrary are all false. As aheady 
stated this defendant and his father have spent more than Rs 6,000 from their 
funds for the purpose of protecting the interests of the temple This defendant 
no doubt was hable to render accounts in respect of the amounts recerved and 
when the proper person approaches him for the rendering of the amounts, this 
defendant will be prepared to do so. In fact, he is anxious for a settlement of 
accounts since actually a sum of Rs. 1,000 will be due to this defendant from the 
trust.” 


Thus, he has not repudiated the trust He has not stated that he 1s no longer the 
trustee He admits his liability to render accounts and even his statement that he 
has administered the trust properly when he was actually ın charge of the trust, ıs 
not quite clear as to whether subsequently he has been admınısterıng the trust or 
not However, strictly speaking, the thud defendant cannot be said to have either 
resigned or removed from the trusteeshıp or to have cecsed. to be the trustee. 


Reliance was placed upon the decision m Bhuban Mohan Koley v Narendra Nath 
Konwar”, where ıt was laid down that a shebait has no vested interest ın the debutter 
property; he 1s a mere manager of the idol to wh«m the property belongs and being 
a manager, he ceases to be a shebait when he ceases to manage the property and 
carry on the worship of the idol Now in this case neither the third defendant nor 
Kaliappa Gounder were ın charge of the temple duties They were merely in the 
position of Kattala: trustees and, therefore, this decision cannot be applied to the 
tacts of this case The decision in Ramlagan Gossain v Nandıpat Mohton® ıs not at 
all ın pomt On the other hand in Sanyasamma v Vireswaraswamı?, ıt has been laid 
down that ıt 1s not the cessation of trusteeshrp gencrally that matters for purposes 
of the application of Article 134-B, that the cessation must be by means of the three 
events referred to in the third column of the article, death, resignation or removal, 
that the prior trustee may have alienated wrongfully all properties belonging to 
the trust, but that does not mean that he has ceased to be trustee and that the period 
of limitation will start only from the date of the order of appointment of the new 
trustees and formal removal of the prior trustee Now all these cases may not be 
very much in point after the decision of the Supreme Court in Srinivasa v, Ramaswamy’, 
on which the appellants rely, The fact in that case were as follows ' 

One Pachai Kandai Udayavar was the trustee of a temple. Almost all the 
properties belonging to the temple had m course of time been alienated and the 
alienors were no longer interested, either ın the temple or stayıng ım the village itself 
Worship m the temple for 27 years had been performed by other people and the 
alienor and his son had left the village more than 25 years earlier. But they were 
alive on the date of suit. The Hindu Religious and Chartiable Endowment Board 
appointed the plaintiffs ın that suit as trustees in June, 1948 and ın that order ıt was 
stated that there was no legally constituted trustee of the temple On these facts, 
the trial Judge held that the alienor must be deemed to have resigned ‘his office and 
left it. The first appellate Court held that the transferor and his family had been 
claiming beneficial interest in the properties all along and that they were not holding 
the same as managers of the trust and that, therefore, confirmed the finding of the 
trial Judge On the question of possession though on a somewhat different ground 
the High Court relied on the fact that the alienor was still alive and so held that the 
plea of adverse possession could not be sustained. The Supreme Court in discussing 
this question observed as follows : 
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2. AIR 1938 Pat 143 (SG)141 (1967)1 MLJ (SC) 141 (1966) 
3 (1951)2 MLJ sgı 'AI.R 1952 Mad 3SCR 120;AIR 1966SC 859 

ıyı, 


Íj MESSRS. ICCO ENGINEERS V APPELLATE ASST. COMMR. 343 


“ Unfortunately, the question as to whether the facts proved ın thıs case did not 
show that the alienor had been removed from office by other persons who were 
in management of the temple de facto has not been discussed by the High Court. 
In our opinion, all the facts which nave been brought on the record in relation to 
this aspect of the matter, clearly show not only that the alienor disposed of all 
the property and left the village, but also that for the last 25 years or so, the 
management has been taken over by other persons who are acting as de facto 
managers of the temple. ‘This evidence appears to us to show that the alienors 
had becn removed from management of the temple, and other persons have taken 
up the postition as de facto managers, and this position has lasted for more than 
25 years If that be so, there 1s no escape fiom the conclusion that more than 
12 years have elapsed since the date of the removal of the previous manager who 
transferred the properties in question, and so, if a suit were brought by respon- 
dents 1 to 3 on the date when they were appointed trustees by respondent No. 4 
it would be baried under article 134-B.” 


It would be noticed that the principle of that decision would not apply to the 
facts of this case Here, we are not concerned with the manager of the temple 
alienating the temple properties, neither Kalıappa Gounder, nor the third defen- 
dant, were the managers of the temple, nor had there been any change ın their 
position asın the case before the Supreme Court. When the sunt was filed, defendant 3 
was alive It 1s not a case where like the alienors in the Supreme Court case they 
had left the village altogether. In a case like the present one where the temple 
trustee and the Kattalaı trustee are different persons and the latter had alienated 
the properties endowed for the Kattalaı, ıt 1s open to the general trustee of the temple, 
if the actual trustee who has alienated the properties is stil] alive to institute a suit 
to recover the Kattalaı properties The trustee who has alienated 1s still alive, he 
has not left the village, he has not resigned, nor has he been replaced by some other 
trustee either appointed by the Hindu Religious and Charitable Endowment Board 
or de facto trustee, who has taken over the performances of the trustee’s duties It 
cannot, therefore, be held that the third defendant in thus case has been removed 
from his trusteeship, nor has he resigned Article 134-B could have no application, 
as none of the contingencies contemplated by that Article have taken place in this 
case, 


The suit 1s, therefore, in time and the Second Appeal is dismissed as one with- 
out substance Parties will, however, bear their own casts as what has happened 
is not due to the mistake wholly on the part of the defendants, 

No leave. 


V.S. = Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR, Justice K. VEERASWAMI AND MR. Justice T. RAMAPRASADA 
Rao. 


Messrs. Icco Engineers e. Petitioner” 
a 
Appellate Assistant Commissioner (Commercial Taxes-111). 
Madras- to. , .. Respondents, 


Madras General Sales Tax Act (I of 1959), section 31 (1), Prowsos 1 and 2—Scope. 


The second proviso to section 31 (1) could not be mixed up with or both the 
provisos could not be read into one another. They provide for two separate 
matters If and when the admitted tax is fully paid the appeal becomes enter- 
tainahle Nevertheless, the question of limitation may arise In that event, 
the relevant proviso would be the first one which enables the officer in case there 
is sufficient cause to excuse the delay. 








#W.P, No. 2076 of 1968. 12th August, 1968, 
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Petition under Article.226 of the Constitution of India praying that in the circum- 
stances stated therein, the High Court will be pleased to issue a writ of certiorari 
calling for the records in R. C. No. 1464 of 1967 on the file of the respondents herein 
and quash the order dated 4th April, 1967 made therein. 


S. C. Shah, for Petitioner. , 
The Assistant Government Pleader, for Respondent. 
'The Judgment of the Court was delivered by 


Veeraswami, F —-There was a delay of eight days in filing the appeal before the 
Appellate Assistant Commissioner (Commercial Taxes), Madras-1o, and also while 
presenting the appeal the second proviso to section 31 (1) was not complied with. 
Later on the admitted tax was paid. But it appears on a wrong view of the matter 
the Appellate Assistant Commissioner. found that the appeal was out of time and 
dismussed ıt, stating that there was no sufficient cause for the delay. 


We do not think that the second proviso could be mixed up with or both the 
provisos could be read into one another. They provide for two separate matters. 
If and when the admitted tax is fully paid the appeal becomes entertaıable. 
Nevertheless, the question of lımıtatıcn may arise. In that event, the relevant 
proviso will be the first one which enables the officer in case there 1s sufficient cause 
for the delay to excuse the delay. In the circumstances of this case we are satisfied 
that there was sufficient cause. 


The writ petition 1s allowed There will be a duection to the Appellate Assis- 
tant Commissioner aforesaid to entertain (the appeal) and dispose it of in accordance 
with law. No costs, i ' 


' V.K. ——— f Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT .—MR. Justice A. ALAGIRISWAMI. 
Mrs. Kamalam Paul .. Appellant* 


v. ” 
G. H. Rama Rao .. Respondents. 


Cuil Procedure Code (V of 1908), Order 21, rule 66 (2) (e)—Tenms of Proclamation— 
Fixation of upset price—Elaborate reasons need not be given, 


There 1s no doubt that no aucticn can be held without an upset price bemg 
fixed Otherwise only the judgment-debtor will suffer. In fixing the upset 
price, the Court has necessarily got to take mto consideration various factors and 
it 1s not necessary that the Court should gıve elaborate reasons for fixing the upset 
price After all upset price only represents the price below which the Court is 
not prepared to accept offers for the property. Even though the upset price may 
be fixed at a certain figure there ıs no objecticn to any purchaser buying the 
property for the value given by the judgment-debtor or even more. 


Petitions under section 115 of Act V of 1908, praying the High Court to revise 
the order of the Court of the (Principal) Subordmate Judge, Coimbatore dated goth 
January, 1968 and madem E.P. No. 257 of 1967 in O.S. No. 219 of 1966. 

R. A. Kalan, for Appellant. 

K. S. Champakesa Iyengar and K C. Srinwasan, for Respondents. 

The Court delivered the followmg 


Jupcmenr —This 1s a petition to revise the order of the learned Subordinate 
Judge of Coumbatore in E P No 2570f 1967m OS No 2190f1956. Insettling the 
terms of the proclamation of sale of the hypotheca, the lower Court made the followmg 


— AT nm. 
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order. — 


“ Amin’s value Rs. 20,000; Decree-holder’s value Rs. 17,000; Judgment-debto1’s 
value Rs 50,000. Encumbrance nil Upset price Rs 20,000” 

The grievance of the petitioner 1s that the fixation of the upset price at Rs 20,000 
by the lower Court 1s purely arbitrary and not guided by any exercise of judicial 
discretion and that the Court should have fixed the upset price at Rs 50,000 

I see no question of jurisdiction nor any mistake of law which vıtıates the order 
of the lower Gourt Order 21, rule 66 (2) (e) of the Code of Civil Procedure 
says that the terms of the proclamation shall specify the value of the property as 
stated (1) by the decree-holder and (u) by the judgment-debtor. That has been 
done ın this case and thus the rule in question has been complied with The only 
thing about which something may have to be said ıs the fixing of the upset price. 
There 1s no doubt that no auction can be held without an upset price bemg fixed. 
Otherwise, ıt will only become a Dutch auction In Thrruvengadaswamy Iyengar v. 
Govındaswamy Udayar?, whichis usually relied on as an authority for the proposition 
that ıt 1s enough if the valuation of the property as mentioned by the decree-holder 
and the judgment-debtor ıs mentioned ın the sale proclamation and that the Court 
ais under no obligation to fix its own value, ıt ıs stated at page 662 as follows :— 


“ Having regard to the fact that in this case the Commuissioner’s calculation has 
also been set out ın the proclamation, the criticism based on the ground of possible 
confusion ıs not open On the reason of the thing also, we are unable to see why 
it should be nezessary for the Court to fix the valuation more especially when the 
reserve price 1s also generally, fixed by the Court, and the price fetched at a sale often 
depends not on what may be called the ıntrınsıc value of the property but on the 
demand for the property at the tıme of the sale” 


Thus the necessity for the reserve price which 1s called the upset price has been 
xecognised by the Bench which decided that case Without an upset price beng 
Fixed it ıs not possible to hold an auction at all Otherwise only the judgment- 
debtor will suffer. In fixing the upset price, the Court has necessarily got to take 
into consideration various factors and it isnot necessary that the Court should give 
elaborate 1easons for fixmg the upset price. After all, upset price only represents 
the price below which the Court 1s not prepared to accept offers for the property. 
Even though the upset price may be fixed at Rs 20,000 there 1s no objection to any 
purchaser buying the property for Rs. 50,000 which is the value given by the judg- 
ment-debtor or for even more. 


There are no merits in the Cıvıl Revision Petition and it 1s dısmıssed. 


VE. ——— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

Present —Mr Justice M M Ismar 
M. S. Dakshinamurthi Mudahar Petationer* 


‘Guardians and Wards Act (VIII of 1890), sections 7 to 10 and 29—Application under, by 
father for appointing or declaring hım as guardian of Hindu mınor— Maıntaımabılıiy 


Under the Hindu law, a father 1s the natural guardian of his minor son and 
‘he does not require any order from any Court appomtıng hım or declaring hım 
as the guardian of his mmor son Consequently an application by the father 
‘for the purpose of appomting him or declaring him as the guardian of the minor 
in respect of properties belonging to the mmor would not be maıntainable 
under the provisions of the Guardians and Wards Act, 1890. This position 
gets further strengthened after the enactment of the Hindu Minority and 
Guardianship Act, 1956 

Petition under section 10 of the Guardians and Wards Act for appointing the 
petitioner as Guardian of his minor son etc. 


T A. Ramaswamy Reddy, for Petitioner. 


I (1928)I LR şı Mad 655:55 MLJ 363 
+ O.P No. 164 of 1968 


17th September, 1968. 
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The Court made the following 


ORDER —This 1s a petition under sections 7 to 10 and 29 of the Guardians and 
Wards Act read with clause 17 of the Letters Patent, for appomtimmg the petitioner 
herem as the guardian of his minor son and enabling the petitioner to mortgage a 
particular item of property belonging to the muor, for fixing the mamtenance of 
the mınor and also the remuneration of the petitioner It 1s stated that the pro- 
perties which belong to the mmor have been settled on the minor by his paternal 
grandfather under deeds of settlement, dated 19th July, 1955 and 7th March, 
1962 


The first question for consideration 1s whether this petition for appomtment of 
the petitioner as the guardian of his minor son ıs maintainable at all There are 
two decisions of this Court, both of them by Benches, holding that under the Hmdu 
Law, a father ıs the guardian of his mmor son and he does not require any order 
from any Court appomting hım or declarıng hım as the guardian of his minor son 
and consequently an application for such a purpose under the Guardians and 
Wards Act ıs not mamtamable The said decisions are Sivasankara Mudahar v. 
Radhabaa Ammal, and Abubacker v Maryamma® The learned Counsel for the 
petitioner contends that these decisions deal with the appomtment of the father as 
the guardian of the person of his mmor son But these decisions do not make any 
distmction between the appomtment of a guardian of the person of the minor or 
the property of the mmor, smce under the personal law applicable to the mmor,, 
the father 1s the natural guardian of both the person and the property of the mmor 
On the other hand, Mr T A Ramaswami Reddy, learned Counsel for the petitioner, 
brought to my notice a decision of this Court in Theruvengada Mudahars In re? (In 
the matter of A T Vasudevan and others, mnors) That case was concerned with 
the appomtment of the father as the guardian of his mmor sons ın respect of the 
jomt family property belonging to the father as well as the minor sons In my 
opon, the guardianship with reference to the undivided interest of a mor in 
a jomt family property stands on a different footing from the guardianship ın respect 
of the property belonging to the minor exclusively and that distincticn has been 
given statutory recognition ın secticn 6 of the Hindu Minority and Guardianship 
Act, 1956 ıtself That section provides that the natural guardians of a Hindu 
minor, ın respect of the mimor’s person as well as ın respect of the minor’s property 
(excluding his or her undivided interest m joint family property), are in the case of 
a boy or an unmarried girl—the father, and after him, the mother Therefore, 
even before the enactment of the Hindu Minority and Guardianship Act, the Courts 
have recognised the distinction between the appointment of the father as the guardian 
of his minor son in respect of the mmor’s property and the appomtment of the father 
as the guardian of h s mınor son ın respect of his undivided interest in the joint 
family property Hence the decision m Theruvengada Mudalıar?, which only dealt 
with the appomtment of the father as a guardian ın respect of the undivided interest 
which the mınors had ın the. joint family property cannot be of any assistance to 
support the case of the petitioner ın this case Then Mr T A Ramaswamt 
Reddy rehed on the decision ım Seera Reddi v Chenna Reddi*, In that case an applı- 
cation under section 10 of the Guardians and Wards Act was made by a father for 
declaring him as the guardian of his minor son and that application was dismissed 
by the learned District Judge But on appeal a Bench of this Court reversed that 
conclusion It may be of interest to note that the judgment itself pomts out the 
two grounds on which the learned District Judge dismissed the application The 
first reason was that since the death of the mınor's mother ummediately after the 
birth of the munor, the father had married a second wife and was at the relevant 
time lıvıng ın the house of the serond wife’s father and the second reason which 
impelled the learned District Judge to reject the application was that the petition 
to the lower Court was made 19 months after and therefore there was undue delay 
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in the making ofıt The learned Judges of this Court did not agree with these two 
reasonings of the learned District Judge and allowed the appeal It was not argved 
before the learned Judges and the learned Judges did not have occasion to cc nsider 
the question whether the father, bemg the natwal guardian under the personal 
law, could have been appointed or declared as the guardian of his minor scn under 
the provisicns of the Guardians and Wards Act Therefcre, ın my view, this deci- 
sion also does not support the case of the petiticner The learned Ccunsel for the 
petitioner also relied on the decision in Sakthi v Kuppathammal}, 'That case dealt 
with an applicaticn made under sections 29 znd 31 of the Guardians and Wards 
Act by a guardian appomted under the provisions of that Act befcıe the enact- 
ment of the Hindu Mmority and Guardianship Act, 1956 Basing himself cn this 
decision, Mr Ramaswami Reddy argued that even after the enactment of the Hindu 
Minority and Guardianship Act, an order has been passed under the provisions. of 
sections 29 and 31 of the Guardians and Wards Act But Mr Rzmaswami Reddi 
has overlooked cne crucial and significant fact, namely, ın that decision, in OP. 
No 67 of 1953, that 1s,1n a petition filed under the provisicns of the Guaidians and 
Wards Act, 1890 Before the enactment of the Hindu Minority and Guardianship 
Act, 1956, the guardian was appointed and that guardian applied for direction or 
permissicn under secticns 29 and 31 of the Guardians and Wards Act, 1890 Further 
there is nothing m that decision to show that ın the orıgınal petition itself, ıt was the 
father of the minor, who was the natural guardian under the personal law applicable 
to the minor, was appointed as the guardian of the prcperty cf the minor under the 
provisions of the Guardizns and Wards Act Therefcre, that decisicn also dces not 
advance the case of the petiticner any further with regard to his present petition fcr 
appomtment as the guardian under the Guardians and Wards Act, 1890 


Consequently, the position even before the enactment cf the Hindu Minority 
and Guardianship Act, 1956 was that the father of a Hindu mıncr, being the natural 
guardian under the personal Jaw applicable to the minor, did not require the surpcrt 
of any order of any Ccurt under the provısıcns of the Guardizns znd Wards Act, 
1890 and therefore, an applicaticn by hm fcr the purpcse cf appomting hım or 
declaring him as the guardian was not maintamable under the previsicns cf that 
Act That postien gets further strengthened after the enactment cf the Hindu 
Minority and Guardianship Act, 1956 No doubt the later statute itself ceclz1es 
that the provisions contained theiem are not ın dercgaticn of the previsicns ccn- 
tamed ın the Guardians and Wards Act 1890 At the same time, the statutory 
declaration contamed ın section 6 of the Act declaring the father as the natural 
guardian of both the person and the property of his minor scn will inevitably lead 
to the conclusion that an application by the father for appomtıng him or declaring 
him as the guardian of his mmor son under the provisions of the Guardians anc 
Wards Act will not he. 


Mr Ramaswamı Reddy argued that for certam other basic 1easons, ıt must be 
held that such a petiticn 1s mamtamable The reascns, advanced by the learned 
Counsel ıs that the natural guardian may not be in a pesiticn to deal with the pro- 
perty of the minor even for the benefit of the minor, and therefore he must be armed 
with a declaration or order of appointment by the Court to enable him to deal with 
the property of the mmor with the permission of the Court Whether any justifi- 
cation or plausibility could have been claimed ın support of such an argument before 
the enactment of the Hindu Minority and Guardianship Act, 1956 or not, at any 
rate, after the enactment of that statute, no significance whatever can be attached 
to such an argument Sub-section (1) of secticn 8 of that Act provides that the 
natural guardian of a Hındu mmor has power, subject to the provisions of that 
section, to do all acts which are necessary or reascnable and prcper for the benefit 
of the mınor or for the 1ealisation, protection cr benefit of the mincr’s estate, but the 
guardian can in no case bind the minor by a perscnal ccvenant Sub-secticn (2) 
provides that the natural guardian shall not, withcut the previcus permussicn of 
the Court (2) mortgage or charge, or transfer by sale, gift, exchange or otherwise, 
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any part of the immovable property of the minor, or (4) lease any part of such 
property for a term exceeding five years or for a term extending more than one year 
beyond the date on which the mmor will attam majority; and these provisiors corres- 
pond to sections 27 and 29 of the Guardians and Wzrds Act Sub-sections (3) and 
(4) of section 8 of the Hindu Mınorıty and Guardianship Act, 1956 correspond to 
sections 3o and 31 of the Guardians and Wards Act, 1890. Thus there are suffi- 
cient and adequate statutory provisions m the Hindu Mmority and Guardianship 
Act enabling a natural guardian to approach the Court for necessary permission 
or direction, corresponding to the provisions contained in the Guardians and Wards 
Act, 1890, which a guardian appointed or declared under that Act, can have 
recourse to. Therefore, simply on this ground ıt cannot be contended that the 
natural guardian must be held entitled to apply for his appointment as the guardian 
under the provisions of the Guardians and Wards Act, 1890. 


Under these circumstances, I hold that this petition under sections 7 to 10 and 29 
of the Guardians and Wards Act and clause 17 of the Letters Patent for appoınt- 
ment of the petitioner as the guardian of his minor son ın respect of the properties 
settled on the minor by his paternal grandfather ıs not mamtamable and ıs lable 
to be dismissed and accordingly 1s dismissed. 


VK. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mr Justice K. S VENKATARAMAN AND MR, Justice K S. 
RAMAMURTI 
Mamor Doraıraj also called Karuppiah Pillai alas Aıyaswamı 
by his next friend and maternal uncle V. Chıntamanı Appellant * 


v. 
K. KR Karuppiah Ambalam alkas Karuppiah Pillai akas Periayya, 
and others Respondents. 


Partnership Act (IX of 1932), section 42—Partnership consisting of two pariners—Deaih 
of one of them—Effect of 

Civil Procedure Code (V of 1908), section 20 and Order 8, rules 3 to 5—Inshtution of sui— 
Jurısdıctaon— Suri for accounts of dissolved parinership—Assets of partnership in the shape 
of immovable properties in foreign country—No dispute about trtle—Institution of sut 
where defendant restdes—Mazntarnability—Absence of specific demal ın written statement 
—Effect of. 

Registration Act (XVI of 1908), sections 1 (2) and 17 (1) (b)—Object and applicability of— 
Compromise deed—Immovable properties situate an foreign country— Whether requires 
registratıon—Admıssıbılıty of 


As pointed out in Commissioner of Income-tax v Seth Govindram Sugar Mills, (1965) 
2 ITJ 170: (1965) 2 S.CJ 289 AIR. 1966SC 24, a firm of two partners 
necessarily gets dissolved on the death of one of the partners and to such a partner- 
ship the phrase “ subject to contract between the partners ” cannot apply, because 
a partnership necessarily involves a minimum of two partners Even where the 
legal representatives of the deceased partner take his place and carry on the business 
with the other partner, it will only be a new partnership. 


The ımportant prıncıple to bear in mind ıs that the suit here 1s essentially an 
action xn personam against a defendant who is amenable to the jurisdiction of the 
Subordınate Judge’s Court, Devakottai It 1s an accepted principle that in such 
cases the Court (where he resides) will have jurisdiction to try the action The 
partnership has assets ın the shape of ımmovable properties in Malaya, and there 
is no dispute about the title of the partnership to those assets, so far as the plaıntıff 
and the first defendant are concerned Once it is ascertamed whether any 
amount ıs due from the first defendant and if so the quantum thereof, ıt may well 
happen that the parties may agree about the valuation of the assets in Malaya 


*Appeal No. 349 of 1962, 26th September, 1968, 
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and the defendant may pay the proportionate share thereof to the plaintiff ın 
India itself which the plaımtıff may accept In sucha case the plamtıff need not 
go to the foreign Court m Malaya at all. Secondly, even if ıt 1s necessary to sell 
the ımmovable property ın Malaya ıt may be done by a receiver appomted by 
the Subordinate Judge’s Court, Devakottai, and, under the rules of Private Inter- 
national Law and Comity of Nations, the foreign Court in Malaya 1s bound to 
recognise the appointment of the recerver. Thirdly, even if ıt should become 
necessary for the receiver to remove any unpedıment or obstruction from any third 
party ın Malaya the receiver can seek the aid of the foreign Court and the action 
will be tried according to the laws prevailmg ın Malaya (held, the Subordinate 
Judge’s Court had jurisdiction to entertam the suit and, if ıt becomes necessary, 
the Court would have jurisdiction to appomt a receiver to realise the assets of 
the partnership (including ummovable properties) situate m Malaya 

After construing the terms of Exhibit A-5, it was held that ıt merely recites the 
pre-existing rights of the parties in the immovable properties of the partnership 
in Malaya, (2) it does not deal with any specific ımmovable property and allot 
it to one or the other of the parties; and (3) the Indian Registration Act of 1908, 
and m particular section 17 (1) (b), would apply only to India and carnot apply 
to ummovable properties situate m Malaya The object of the legislation 1s 
only to provide for compulsory registration in respect of immovable prcperty 
in India so that the title may be clear, and it is no concern of the Indian Legis- 
lature to legislate with respect of the title of immovable properties in Malaya, 
Indian Registration Act could not prescribe for the registration of a document 
like Exhibit A-5 ın so far as 1t deals with immovable properties sitvate in Malaya. 
Held, Exhibit A-5 was admissible. = 

The written statement does not specifically traverse the allegation that the 
defendant was absent from Indıa and hence under Order 8, rules 3 to 5, 
the first defendant must be deemed to have admitted the periods of his absence. 

Appeal against the Decree of the Cowt of the Subordinate Judge, Devakottaı, 

in Original Suit No. 16 of 1957. 
A. Sundaram Iyer, for Appellant. 
T. R. Srimvasan, for Respondent. 


The Judgment of the Court was delivered by 

Venkataraman, 7 —-This appeal has been filed by the plamtiffin OS No. 16 of 
1957 on the file of the Subordınate Judge’s Court, Devakottaı, against the judgment 
and decree dismissing his sut. The suit is for taking acccunts ofa dissolved partner- 
ship and is directed against the first defendant Karuppiah Ambalam ‘The suit 
has been dismissed on two preliminary grounds: (z) that in part ıt involved the 
determination of title to immovable property situate ın Malaya, a foreign territory; 
and (2) lmitation. 


The following geneological tree will show the relationship of the parties’ 
Solayappa (died on 19-1-1946) 
| 


Ayyachamy (died on 30-3-50) Periannan alhas Muthukannu 
Married Visalakshi (died on 14-5-50). Married 


° (and defendant) Ponnalagı (3rd defendant). 
| 


Mınor Doraıraj (Plaintiff) | 





Solaimalai Ramaswami 
(4th defendant). (5th defendant). 
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The plaıntıff”s grandfather Solayappa and the first defendant Karuppiah Ambalam 
were sons of sisters They carried on a partnership busmess in Malaya under the 
name and style of KR PR Mantm Oniginally the busmess was at Mantin and 
later ıt was ın Sıramban This partnership ıs admitted. It ıs also cc mme n ground 
that Solayappa had 3/4 share and the first defendant 1/4 share Sc layappa died on 
ıgth January, 1946 Section 42 cf the Partnershıp Act says, “ Subject to contract 
between the partners, a firm ıs dissolved by the death of a partner” As pointed 
out by their Lordships of the Supreme Ccurt in Commissioner of Income-tax v Govindram 
Sugar Mills1, a firm of two partners necessarily gets dissolved cn the death cf cne of 
the partners and to sucha partnership the phrase, “subject to contract between the 
partners ” cannot apply, because a partnership necessarily involves a mmimum of 
two partners Even where the legal representatives of the deceased partner take 
his place and carry on the business with the other partner, ıt will chly be a new 
partnership The plamt, however, states maccurately that there was a contract 
between Solayappa and the first defendant that the partnership shculd ccntinue 
without dissolution even in the event of the death of cne cf the partners, by the legal 
representatives taking his place But, ın substance, the case in the plait 1s that a 
new partnership came into existence on the death of Solayappa, between his scns 
Ayyachamı and Pertannan cn the one hand, and the first defendant on the other. 
Paragraph 13 of the plant alleges. — 


“ He (first defendant) has caused the partnership business KR BR to be ccnti- 
nued at Seramban without break and without brmging abcut dissolution and 
treatmg Ayyachamy and Periannan as partners of the continuing business in 
the place of their deceased grandfather (In the plamt Solayappa ıs thrcughcut 
referred to as the grandfather) He caused the continuity cf the firm to be recog- 
nısed and registered according to the requirements of the law of Malaya by mtro- 
ducmg their names and carried on the firm under his exclusive directions and 
management ” 


This ıs also made clear ın the other paragraphs, lıke paragraphs 7 and 14. 


The plant further states that Ayyachamy and Periannan were given to drmking 
and other bad habits and, therefore, Ponnalagi, the wife of Periannan, actıng as 
the next friend of her minor sons, Solamalai and Ramasamı, instituted a sut, OS. 
No 33 of 1948, on the file of the Subordinate Judge’s Court, Devakottaı, cn grd 
November, 1947, for partition In that suit Ayyachamy was the first defendant, 
Perıannan alias Muthukannu was the second defendant and Karuppiah Ambalam, 
the first defendant ın the present suit (OS No 16 of 1957) was the third defendant 
‘Two other persons, with whom we are not now concerned, were ımpleaded as 
alienees. It will be seen that Ponnalagı and her sons Solamalaı and Ramasamı are 
respectively defendants 3 to 51s the present suit In that swt the assets cf the part- 
nership KR PR in Malaya were described ın the ‘C’ Schedule to the plamt. 
"That suit was compromised on 5th April, 1949 Exhibit A-5 1s the certified copy 
of the compromise Its terms are very important, particularly clause (1). We 
shall set out clause (1) ın original and also give a free translation of all the clauses 


“Qas poula Irra C Schedule- sor. sor Fbhugssurs 
AGI sr. prisa Tra Arig Qarar gms AGD 


(1) Gro Arvudâr sg Gul swul 1,2 Or Dwr Asar saluşgi 
Gerhucar 2bhuUVSHSEG 3 umgd, 8-b ArAnA QG umoeurs 
Oy sw AQsOAg Bbg wbg Gy Gerwad gouw Gos 
IDG Oy. mi- waar marad aparumg Gas 1,2 and 3 Are 
UrAEIG MELTE Oy sel gursgi BLÉS UGASI ” 


“ Regardıng the shop set out m the C-Schedule of the plamt, we have compro- 
mused as follows — í 





+ 


ı (1965)2ITJ 170 (1965)2SGJ 289 (1965) 3 SCR 488. AIR 1966 SG 24. 
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1. The above shop at Sıramban was carried on for a long tıme between 
Solayan Ambalam, the father of defendants 1 and 2 with three shares, and the 
third defendant (Karuppiah Ambalam, the present first defendant) with one 
share. After the death of the said Solayan Ambalam, the above partnership 
as being carried on without a break as a partnership between defendants 1, 2 and 
3 with the shares as before. 


2 The remittance of $ 2,000 sent recently from the above shop by the third 
defendant (first defendant ın OS. No 16 of 1957) has been properly settled by 
looking into the accounts 


3 In regard to the taking of accounts otherwise of the said partnership 
busıness, after the first and second defendants take out letters of admınıstratıon 
after payment of duty to the deceased Solayan Abalam, we shall divide accordmg 
to our shares the assets of the partnership in specie or their sale proceeds and at 
that tme we shall finalise all the accounts 


4. Taking the shares of the shop as four, when the accounts are finally settled 
as stated ım clause (3), the 14 shares belonging to the family of the second defendant 
(Periannan alas Muthukannu) shall be divided, by the plamtiffs (present defen- 
dants 4 and 5) taking one share and the second defendant (their father Periannan 
taking a half share 14 shares out of four will be taken by the first defendant 
(Ayyachamy, father of the present plaintiff). The third defendant (first defen- 
dantin OS No 16 of 1957) will take one share (Stated simply, ıt will be seen 
that this recognised that the shares of Ayyachamy and Periannan were together 
three as against the one share of Karuppiah Ambalam, the present first defendant 
and there 1s a division znier ala between Periannan and his two sons, the two scns 
‘bemg the mınor plaıntıffs ın that suit 


5 Since the shop at Sıramban 1s a partnership andıts assets are mostly ım- 
imovable properties ın foreign territories, the assets of the said shcp are excluded 
from the sut Hence ıt is prayed that the Court may record this and remove the 
C Schedule from the plaint and the third defendant without costs ” 


The above compromise was signed on behalf of the plamtiffs therein by their 
next friend Ponnalagi and by the first three defendants ım that swt, namely, 
Ayyachamy, Periannan and Karuppiah Ambalam (present first defendant) The 
‘plant asserts that the above compromise recites what was actually the fact, namely, 
that the partnership busmess was carried on without a break even after the death 
of Solayar Ambalam, as between Ayyachamı, Periannan and Karuppiah The 
plaint further states that the first defendant was throughout ın charge of the busıness 
in Sıramban and particularly after the death of Solayappa, and that the other 
two partners, Ayyachamı and Periannan did not take any interest because of their 
profligate habits. The plaint charges the first defendant with gross acts of embezzle- 
ment Ayyachami the father of the plamtiff died on goth March, 1950 and 
Periannan (father of defendants 4 and 5) died on 14th May 1950 Paragraph 18 
of the plant states that the firm became dissolved without any doubt on goth 
March, 1950 and still more indisputably on 14th May, 1950 and that the first 
defendant without handing over the assets to the plaıntıff and defendants 4 and 5, 
misappropriated them The plaint, therefore, prays for account frem 18th January, 
1946, but that was on the footing that the first defendant utilised the assets of the 
old partnership See, for mstance, paragraph 13 of the plamt, where it 1s stated 
that on 12th April, 1947 the first defendant opened a new account for the KR PR. 
firm by transferrmg all the assets and liabilities of the firm to the new account 


The plaınt also refers to three 1tems of properties as thottam properties and states 
that they were the exclusive properties of Solayappa bought with the funds of the 
jomt family of which he was the kartha or manager though the sale deeds for two 
of those properties stood ın the name of the first defendant The accounts of the 
ancome of those three properties were no doubt maintamed along with the accounts 
of the KR PR firm, but separately The plamt prayed for an account of the 
income of those properties as well against the first defendant 
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Originally the suit was filed with Doraıraj as the first plaintiff and Solamalaı and. 
Ramasamı as plamtiffs 2 and 3. But at the instance of the plaintiff they were 
transposed, by an order ın I.A No. 184 of 1959, dated 7th April, 1959, as defendants. 
4 and 5, and that ıs how they have been described ın the above narration as defen- 
dants 4 and 5 The explanation for this appears to be that the first defendant 
settled the clams of defendants 3 to 5 outside Court The plaint was filed on 5th 
April, 1957, more than three years after goth March, 1950, the date of the dissolu- 
tion, according to the plaintiff The delay 1s sought to be explained on two grounds: 
(1) the absence of the first defendant from India ın Malaya for certain periods which 
have to be excluded under section 13 of the Lamitation Act, 1908 (the Act applicable 
when the suit was laid); (u) the plaıntıf was a minor. The fifth defendant was 
stıll a minor ‘The fourth defendant attamed majority on 21st January, 1956 but 
the suit was filed within three years therefater 


The suit was ccntested by the first defendant cn the following grounds : (1) 
There was no agreement between Solayappa and the first defendant that the partner- 
shıp should continue even after the death ofcneofthem Further such an agreement 
is out of question ın a case where there were only two partners (2) The partnership 
came to an end on 19th January, 1946. No new partnership was formed between. 
Ayyachamy, Periannan and the first defendant. (3) The orıgmal partnership came 
to an end on ıgth January, 1946 by the death of Solayappa. Ayyachamy and 
Periannan were competent to give a valid discharge cn behalf of their sens, (the 
plamtiff and defendants 4 and 5) ın 1espect of the accounts of the firm which was 
dissolved on 19th January, 1946 and no suit having been filed by them within three: 
years of 19th January, 1946, no cause of action survived to the plaintiff or defendants 
4 and 5 and the suit was time-barred (4) The thottam properties were not the 
exclusive properties of Solayappa but belonged to the partnership and the first 
defendant was entitled to 1/4 share m them (5) There was thus a dispute abcut 
title to the ımmovable properties lymg ın Malaya and even for giving a relief of 
accounting of the income thereof, the Subcrdinate Judge’s Court, Devakottaı, had. 
no jurisdiction The first defendant was not ın charge of the firm. Solayappa 
had been ın charge of the firm durmg his life-time and after hım that partnership 
which was dissolved on his death was wound up, and ın the ccurse of such winding. 
up Ayyachamy and Periannan and also thew two widows, Visalakshi and Pcnnalagi, 
received payments from the first defendant ın full quit of the clams of the plaintiff 
and defendants 4 and 5 They also were ım management. The first defendant 
was, therefore, not lable to account at all. He did not commit any acts of muis- 
appropriation (7) Exhibit A-5 1s inadmussible for want of registration Accord- 
ing to the first defendant, ıt dces not meañ that there was any partnership between 
Ayyachamy, Periannan and the first defendant On the other hand, ıt wculd only 
show how accounts should be taken of the partnership which had beccme dissolved 
on the death of Solayappa Further, Exhibit A-5 contemplates that letters of 
admınıstratıon had to be obtamed for Sclayappa and the suit as framed withcut 
obtaimmg letters of admınıstraticn was not maintainable. 


Several issues were framed, but, as mentioned already, the learned Subordi- 
nate Judge dismissed the suit on the prelummary grounds of lımıtatıcn and jurisdic- 
tion On the question of lumıtatıon, the learned Judge tcok the view that no new 
partnership came into existence as between Ayyachamy, Periannan and the first 
defendent and that the original partnership got dissolved cn the death of Sclayappa. 
He also thought that Exhibit A-5 required regıstratıcn and that, ın any case, it 
was only a piece of evidence on the question, whether the old busmess was cared 
on between Ayyachamy, Periannan and the first defendant As against Exhibit 
A-5, there were clear statements m Exhibit A-r, the plant filed in OS. No 33 
of 1948, that the partnership between Solayappa and the first defendant had become 
dissolved on 18th Jaauary, 1946 and accounts had to be taken of that dissolved 
partnership 


On the question of jurısdicticn he held that it was clear from the 
decision of the Bench of this Court (Wadsworth and Rajamannar, JJ.) in 


1) MINOR DORAIRAJ y. KARUPPIAH AMBALAM (Venkalaraıran, J.). 35%} 


Nachappa Chethar v. Muthukaruppan Chettiar, and the Statement of Law in 
Halsbury’s Laws of England (Vol. 6 Hailsham’s Edn.) that the Subordinate 
Judge’s Court, Devakottar, could not adjudicate on the title of the thottam 
properties situate in Malaya, and that even the relief of accountmg of the mcome 
therefrom involved an adjudication. of the title of those properties and that con- 
sequently the Subordmate Judge’s Court had no jurisdiction 


The question of juısdıctıon 1s fundamental, but the posıtxn has been consi- 
derably simplified, because ın this Court the plaintiff has filed a memorandum 
through his learned Counsel giving up the contention that the thotiam properties 
belonged to Solayappa, and accepting the first defendant’s contention that the 
properties belonged to the partnership and that the appellant’s grandfather wasonly 
entitled to three-fourth share therem The positicn thereft re 1s very sumple, namely, 
that here ıs a suit for taking accounts of a dissolved partnership against a defendant 
who ıs resident withm the lmuts of the jurisdiction of the Devakottaı Subordinate 
Judge’s Court The partnership has assets in the shape of immovable properties 
ın Malaya, and there 1s no dispute about the title of the partnership to those assets, 
so far as the plamtiff and the first defendant are concerned Under these circum- 
stances, the prıncıple and commcnsense inform us that there can be no objection 
to the Devakottaı Subordımate Judge’s Court trying the sut Once ıt 1s ascertained 
whether any amount 1s due from the first defendant and if so the quantum thereof, 
it may well happen that the parties may agree about the valuation of the assets m 
Malaya and the defendant may pay the proporticnate shaie thereof to the plaıntıff 
m India itself which the plamtiff may accept In such a case the plaintiff need not 
go to the foregn Court ın Malaya at all Seccndly, even if ıt 1s necessary to sell] 
the immovable property ın Malaya, it may be dene by a receiver appointed by the 
Subordinate Judge’s Court, Devakottaı, and, under the rules cf Private Internatıcnal 
Law and the Comity cf Nations, the foreign Ccurt in Malaya 1s bcund to reccgnise 
the appomtment of the receiver Thirdly, even if ıt should beccme necessary for 
the receiver to remove any ımpedinent or obstruction from any third party in Malaya 
the receiver can seek the aid of the foreign Ccurt and the action will be tried accord- 
ıng to the laws prevailing ın Malaya From any pomt of view, therefore, there 1s no 
possibilty of the decree passed by the Subordinate Judge’s Ccurt, Devakotiaı, 
becoming meffective or useless. Therefore, ıt ıs clear that the Subordinate Judge’s 
Court, Devakottaı, will have jurisdicticn » such cases These propesiticns, which 
accord with principle and commonsense, of ccurse fmd place ın the leading text 
books and ın several decisicns, Englısh and Indian They will be found collected. 
in the leading text bcoks and digests 


The important principle to bear m mind ıs that the suit here ıs estentizliy an 
action tn personam egainst a defendant who ıs amenable to the jurisdicticn cf the 
Subordinate Judge’s Ccurt, Devakottaı It ıs en accepted principle that in «uch 
cases the Court (where he resides) will have jurisdicticn to try the acticn Jn fact, 
in England the principle has been extended even to a İcıcıgner, usually resident 
abroad, but who happens to come to England even tempcrarily, provided that the 
writ in the action 1s served upon hım when he ısın Englend The laws thus stated 
in 7 Halsbury, page 6, paragraph 4 (the reference 1s always to Simcnds Edn ). 


“The Englısh Ccurts have jurisdicticn (subject to the excepticns 1¢ferred to 
below) to entertain an acticn ¿n fersonom zgaınst any peiscn who 1s wiln the 
jurisdiction at the tıme when the writ in the action 1s served upcn hım, bcwever, 
transitory his sojourn m England may be.” 


Agam, even thcugh the general principle 1s that the English Ccurt will not have 
jurisdiction to try an action mvolving the determination of title to foreign immov- 
ables, there are some exceptions, which have thus been stated at page 33 of 
Halsbury Vol. 7 — 





1. (1946)1 M.LJ. 310 ILR. (1946) Mad. 858 
45 
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“ The English Courts have power to exercise a jurisdiction an personam, m respect 
of foreign ummovables agamst persons locally within therr jurisdicticn, m cases 
where there ıs an equity between the parties arısıng from contract, fraud, or tıust, 
provided that the decision of title ıs not directly mvolved, and provided that such 
equity does not depend for its existence cn the lex loce of the foreign immovable 
Such an equity must be ofa personal nature, thatis, there must be either a fiduciary 
relationship or privity of some other kind between the parties for the Courts will 
not exercise their jurisdiction m order to enforce English prıncıples cf equity 
against third persons who have acquired a good title by the local law, or (ın the 
absence of privity between the parties) to impose on a foreign immovable a burden 
other than that which the local law requires ıt to bear ” 


The exceptions do not obviously apply here. It 1s on the above prıncıple that ıt 
has been held that “the English Courts have jurisdiction to order the specific 
performance of any contract relating to foreign unmcvables which the lex loci rer 
niae allowed to be carried mto effect.” (see page 36) 


Again, at page 32 1t is stated 


“ The Englısh Courts have jurisdiction to order an account of rents and profits 
between tenants ın common of a foreign immovable ” 


At page 37 ıt ıs stated 

“The English Courts have jurisdiction to order an account of the rents and 
profits of a foreign ummoveable agamst any person liable to account in respect 
thereof, and ın a suitable case a receiver will be appomted The Court does not, 
and cannot, by its order put a receiver in possession of foreign ımmoveables, 
but any party to the action ın which the order 1s made who prevents the necessary 
steps from bemg taken to enable the receiver to take possession according to the 
lex loct ret setae 1s guilty of contempt ” 


Again, at page 5g ıt 1s stated: 


“ The English Courts have (with very few exceptions) jurisdicticn to entertain 
an action relating to a contract, wherever made, ın all cases where the parties are 
effectively before the Court, as where personal or substituted service of the writ 
has been effected on the defendants ın England ön 

Cheshire in his Private Internaticnal Law, ın Chapter XVI (page 523 of the 

Seventh Edn and page 582 of the Fifth Edn ) states— 


“ The objection that a Court has no jurisdiction owing to the foreign situs of 

the res luizgiosa 1s fatal to an action zn rem, but ıs no answer to an action zn personam,” 
He quotes the followıng passage from Lord Sellborne ın Ewing v. Orr Ewing}. 

“ The Englısh Courts of Equity are, and always have been Courts of conscience 
operating ın personam and not ın rem and in the exercise of this personal jurisdicticn 
they have always been accustomed to compel the performance of contracts and 
trusts as to subjects which were not either locally or ratione domicilit within. their 
jurisdiction ” 


We may also quote here the dictum of law of Blackburn, J , ın the same case 
(page 46) 
“ The jurisdiction of the Court of Chancery 1s en personam It acts upon the 


person whom ıt finds within its jurisdiction and compels him to perform the duty 
which he owes to the plamtiff” 


Cheshire also states, at pages 505 and 506 of the Seventh Edn. (page 559 of 
the Fifth Edn.), two exceptions to the prıncıple that a possesscry or prcprietary 
title to foreign land 1s not justiaable m England The first ıs stated thus 


1. (1883)9 AC 34at4o 53 LJ Ch 435 
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“ If the conscience of the defendant 1s affected im the sense that he has become 
bound by a personal cblıgatıon to the plamtiff, the Court, ın the exercise of its 
juusdiction in personam will not shrmk from ordermg him to ccnvey or otherwise 
deal with foreign land” 

Thus doctrine was established ın Penn v Baltimore! We are not concerned with 
the other exception : 

The same principle 1s also stated ın Dicey’s Conflict of Laws (Seventh editicn) 

at pages 151, 155, and 169 
Kerr on Receivers, Thirteenth Edn (1963) states (at page 93) 


“Tt ıs not necessary, in order that the Ccurt may have jurisdicticn to z ppcint 
a receiver, that the property ın respect of which he 1s to be appomted shculd be 
in Englend, or indeed, ın eny part of Her Majesty's Domunıons, thcugh the extent 
to which the recerver may be able to obtaım pcssessicn of the prcperty depends 
on the Lex Loc: Persons have been appointed to receive the rents and profits 
of real estates and to convert, get ın and remit the proceeds of property and assets, 
am cases m which the estate or property ın question has been in Ireland, in the 
West Indies, ım India, m Canada, m China; in Italy; m America, in New South 
Wales; ın Jersey, ın Brazil ard ın Peru. But the Ccurt will not make such an 
-order if ıt would be useless Althcugh the Ccurt has no power of enforcmg its 
orders and decrees ın places beyond the jurisdiction, the recerver may be 
authorised to proceed abroad, or to appomt an attorney, and a party to the cause 
who resists him or his attorney will be guilty of contempt ” 

Sımılariy, ın 32 Halsbury (at page 410) dealing with Receivers, ıt 1s stated: 


“A receiver may be appointed of property situate ım a foreign country 
Although the Court ıs unable to enforce delivery cf possession ıt may direct an 
enquiry as to the best means of obtaming possession and make any necessary order 
on a defendant within its jurisdiction It 1s usual to authorise the Receiver to 
appoint an agent to act m the foreign country The Court will recognise a person 
in the positicn of a receiver appomted by a foreign Court ” 


We shall now 1efer to some cf the cases chrcnologıcally Houlditch v Marquess 
of Donegall?, was a case decided as early as 1834 by the House of Lords The 
head-note sums up the position correctly and 1s as follows — 


“ The creditors of a person resident in Ireland, filed a bill ın the Enghsh Court 
of Chancery, and obtamed a decree for an acccunt, etc and afterwards (the 
property of the debtor lymg chiefly ın Ireland) filed a bill in the Court of Chancery 
there, praying to have the full benefit of the preceedings m the English suit The 
‘Court of Chancery in Ireland dismissed such seccnd bill as for want of jurisdiction. 
Held that the judgment of the Court cf Chancery ım Ireland was erroneous, 
that the proceedings m the English Court of Chancery were in the nature of a 
foreign judgment, and were to be treated as such in Ireland, namely, as prema 
dace evidence of right in the party who had obtamed the judgment. Held also 
that this House could either remit the case with directions, or appoint a Receiver, 
and take such other proceedings as the Court of Chancery in Ireland might have 
done ” 


A reading of page 481 shows that the House of Lords ordered a Receiver to be appom- 
ted and further directions were reserved to the Court of Chancery in Ireland 


In Bunbury v. Bunbury®, the Englısh Court directed the Master to appomt a 
manager of the estate ın a foreign territory ın the West Indies 


Hinton v Gallt, was a case of 1854 where the Master of the Rolls appomted a 
Receiver for the estate of the deceased Galli situate ın Italy and authorised the 
Receive: to appomt an agent in Italy 

ı (1750) 1 Ves Sen 444 3 1 Beavan-1, 318 at 336 (1839) 8 LJ. 
2 (1834)? Clark and Fimnelly’s Reports 470 Ch 297 at 302 
6 ER 1232 4 24 LJ Ch iar 
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Hendrick v. Wood!, was a decision of the Vice-Chancellor ın 1861, and ıt ıs an 
mmterestıng case, because it resembles ours The plamtıff wanted inter alia to realise 
the remaınıng assets of a firm, the assets bemg situate ın Jamaica, and wanted a 
receiver to be appomted The head-note correctly sums up the position 


_ “ The plamtıff being m England, filed a bill for an account agaist the executors 
of a deceased partner, some of whom were ın England, but actmg ın concert with 
the others, who were in Jamaica; the partnership property being also in Jamaica; 

“ —Held, upon a plea to the jurisdiction by the executors resident ın Jamaica, 
that the suit was properly instituted ın this country (England) ” 


Then comes the decision of the House of Lords ın 1883 in Ewing v. Orr Ewing. 
We have already quoted from the speeches of Lords Selborne and Lord Blacburn.. 
It was held that the English Court had jurisdiction to administer the trusts of the 
will as to the whole estate, both Scotch and Englısh, and that as no proceedings 
were pending ın a Scotch Ccurt by which the interests of the plaintiff could have 
have been equally protected, the jurisdiction was not discretionary, but that the 
decree was a matter of course. 


In Bolton v. Curre®, a case of 1894, the English Court appomted a receiver of 
a foreign property ın Ireland. 


In Maudslay v. Maudslay Sons and Field*, ıt was stated :-— 


“Tt ıs well settled that the Court can appoimt receivers over property out of 
the jurisdiction This power, I apprehend, ıs based upon the doctrıne that the 
Court acts zn personam The Court does not, and cannot attempt by its order to 
put its own officer ın possession of foreign property, but ıt treats as guilty of con- 
tempt any party to the action in which the order 1s made who prevents the neces- 
sary steps being taken to enable its officer to take possession according to the laws 
of the foreign country. See Keys v. Keys*, where special directions were given. 
to a receiver as to the best mode of getting m an Indian debt; and Smith v Smath® 
where ıt was pointed out that a receiver of property ın Jersey and in France would 
have to recover possession according to the laws of thcse countries ; and m. 
Houlditch v Marquis of Donegal’, the House of Lords held that the Court of Chancery 
in Ireland ought to appomt a receiver ın a suit mstituted to carry into effect a 
deciee of the Court of Chancery ın England by which a receiver had been appoin~ 
ted over estates in Ireland ” ots 


Kerr on Receivers also refers to other Instances, which are found collected ın. 
Seton’s Judgments and Orders (Seventh Edn. at page 776, etc) where receivers 
were appointed of foreign properties 


We shall now refer to some of the Indian decisions. In Durgadasv Jat Naram?, 
a suit was brought for dissolution of a partnership ın the Aligarh Court The cause 
of action arose within the jurisdiction of that Court. The parties were residing 
within that jurisdiction. The defendant, however, pleaded that the Court had 
no jurisdiction because the factory which belonged to the parties was situate outside 
the jurisdiction of that Court. The trial Court upheld this contenticn and ordered 
the plamt to be re-presented to the proper Court That decision was affirmed in 
appeal In revision to the High Court, the learned Judges set aside the orders of 
the Courts below and held that the Aligarh Court had jurisdiction They pomted. 
out that the Court would have jurisdiction (under section 20, Cıvıl Procedure Cede) 
unless the jurisdiction was excluded by section 16, but the jurisdiction was not so 
excluded because there was no dispute about the title to the immovable property 
which was admitted to be partnership property. It was pointed ont that section 
16 (a) relatmg to recovery of ımmovable property would apply only to a case 
where the title of the plaintiff ıs denied by the defendant and the plaintiff seeks to 
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gecover the property from the defendant For the same reason clause (d) of 
section 16 would not apply because there was no dispute about the rıght to ımmove- 
able property or mterest m immovable property. The principle of this decision 
directly applies to the facts of the case before us, in view of the memorandum of the 
Plamtıff filed ın this Court giving up his exclusive claim to the thetiam properties 
an Malaya. 


Ismahi v Ismail Abdul!, was a case where there was a partnership consisting of 
three persons, the plamtiff the first defendant and one Sulemanj It carried on 
busıness at Chanchai ın Delagoa m South Africa It was managed by the first 
defendant at Ghanchaı In 1902 Sulemanjı ded The plaintiff filed the suit m 
Bulsar ın Surat District for dissolution of the partnership and for taking accounts 
Both the plamtiff and the defendants were within the jurisdiction of the Bulsar 
Court Objection was, however, taken that the Court had no jurisdiction over the 
-property of the partnership situate in South Africa and could not appoint a receiver 
to take possession thereof This objection was upheld by the trial Court (Suboıdı- 
mate Judge). But on appeal the learned Judges of the High Court held that the 
Bulsar Court had jurisdiction They observed — 


“ Section 20 of the Cıvıl Procedure Code clearly gives the Courts jurisdiction 
to decide any suit within the local limits of whose jurisdiction the defendant 
resides, subject to lımıtatıons prescribed ın sections 16 to 19 But it must be 
admitted that none of those limitations apply to this suit If therefore, the plan- 
tiff and the defendant were within the jurisdiction of the Bulsar Court, the plaintiff 
could file a suit agaist, the defendant for dissolution of partnership, even althcugh 
that partnership commenced and was carried on ım foreign territory It might 
be difficult to take the accounts of the partnership. That ıs purely a matter 
for the plaintiff’s consideration, while there can be no doubt that a Court can 
appoint a receiver of property outside its jurisdiction and even ın foreign territory, 
although the receiver ın endeavouring to take possession of the suit property will 
have to apply and will be subject to the law of the territory m which the property 
is situated But all those questions have nothmg to do with the question of juris- 
diction of the Bulsar Court, which 1s prima facie entitled to pass a decree in favour 
of the plamtıff agaist the defendant for dissolution of partnership and for accounts 
unless the Indian law of limitation bars the plamtiff’s remedy in the Indian 
Courts * 


‘This decision, again, directly applies to our case. 


The above decision was followed by the same High Court in Chandulal Madhavlal 
~v. Maneklal Lalluram®, and a receiver appointed by a Court of the Baroda State was 
recognised as a proper party for the purpose of filing suits in the British Courts 


In Sunder Singh v Ganga Ram?, the High Court upheld the order of appomtment 
-of receiver by the British Court in respect of property situate m an Indian State and 
observed that the proper course would be to direct the defendant, who was admıt- 
tediy m possession of the property to hand over the property to the receiver Some 
-of the cases discussed by us were referred to and followed 


There is a full discussion of the legal position m Pritht Singh v Thakur Ganesh 
Prasad Singh*, where the question arose, on an application filed by the mortgagor 
“under the provisions of the United Provinces Agriculturists Act, 1934, for a declara- 
tion that the mortgage of the properties situate ın Banares District and in Banares 
Statë (then a native State) had become discharged on account of the mortgagee 
‘having been ım possession of the properties for the period prescribed by the Act. 
The suit was brought m the Court m Banares District and it was held that, though 
-the relief of redemption of the property ın Banares State could not be given ın 
-view of the provisions of section 16 of the Civil Procedure Code, the Court ın Banares 
District had jurisdiction to order an account to be taken of the rents and profits 
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derived from both sets of properties for the purpose of giving the relief which the 
applicant actually desired It was ın that connection that the whole question of 
the jurisdiction of a Court in respect of property ın foreign territory was discussed. 


The decision m Nachiappa Chethar v Muthukaruppan Chethari, relied on by 
"the learned Subordınate Judge, ıs clearly distingmshable The sut there was 
for partition and some of the assets were immovable properties in Ceylon where the 
joint family had. been carryıng cn money-lendıng busıness It wasa trading family. 
There was also dispute about title to some cf the immcvable properties ın Ceylon... 
One of the objections of the defendant was that the Subordinate Judge’s Court, 
Devakottaı, had no jurisdiction ın respect of the properties m Ceylon This con- 
tention was upheld by the trial Court (Subordinate Judge’s Ccurt, Devakottaı), 
and relief was given by the trial Ccurt only ın other respects The plaıntıff prefer- 
red an appeal ın respect of the Ceylon prcperties His learned Ccunsel scught to 
get out of the difficulty of jurisdiction by urging that the ummoveable prcperties m 
Ceylon belonged to the partnership and what was sought was cnly a dıvısıcn of the 
assets of the partnership and, if so, the Subordinate Judge’s Ccurt, Devakottaı, 
would have jurisdiction The learned Judges reccgnised that in the case of a bare 
partnershyp owning properties ın Ceylcn, a suit for the dissolution of the partner- 
ship and accounts could be brought m Devakottaı, but rejected the contention on 
the ground that the case before them was that of a trading family and in the case of 
a trading family even the partnership assets a be deemed to be joint family 
properties It was therefore a simple case of partition of ummovable properties 
belcnging to the jomt family and from that point of view the Subordinate Judge’s 
Court, Devakottai, had no jurisdicticn In the present case, however, the members 
forming the partnership did not all belcng to a jomt family, because the first defen- 
dant was a stranger Hence, that decision dces not apply On the ccntiary, it 
1s pertinent to remark that the very decision recognises that in the case of a partner- 
ship, such as the one we have here, ıt is permissible to bring a suit for accounts of 
the dissolved partnership, even though some of the assets may be in the shape of 
ımmovable properties cutside India where there 1s no dispute about title The 
principle on which jurisdiction of the Indian Court has been reccgnısed 1s that the 
normal remedy of the parties 1s only to sell the assets of the partnership and to a share 
thereof after meetmg the debts That principle has been affirmed by their Lord- 
ships of the Supreme Court ın Narayanappa v Krıshnappa? 


In Ramanathan Chethar v Narayanan Chethar®, a partition suit was brought by 
the sons of a jomt Hindu family against their father Some of the prcperties were 
ın Ceylon and ın Burma In respect of them the plaintiffs did not seek any partı- 
tion, but prayed for an account of the mcome therefrom Mack and Krishnaswamy 
Nayudu, JJ held that from the date of severance of the joint family that particular 
relief could be awarded on the principle that ıt was an action in personam, arising out 
of a simple agency or equity, and they distinguished Nachiappa v Muthukaruppan!. 


For the above reasons we have no hesitation in holding that ın this case the 
Subordinate Judge’s Court, Devakottaı, had jurisdiction to entertain the suit and, 
if ıt becomes necessary, the Court wovld have jurisdiction to appoint a receiver to 
realise the assets of the partnership (includmg immovable properties) situate in 
Malaya 


Before leaving this point of jurisdiction, it 1s necessary to 1efer to two matters 
which were adverted to during the arguments It was stated by Sn T R Srm- 
vasan, the learned Counsel for the contesting respondent (first defendant), that 
a suit had been brought ın Malaya for the same relief which the plamtiff has sought 
ın the present suit At that stage the learned Counsel did not give any particulars 
of the suit, and Srı A Sundaram Iyer, the learned Counsel for the appellant explained 
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that the suit referred to was a sut for accounting of the come from the thottam 
properties on the footing that they belonged exclusively to Solayappa and thereafter 
to the plamtıff and the others, and that the suit had nothing to do with the taking 
of accounts of the dissolved partnership Sr: Sundaram Iyer further admitted that 
ın view of the memorandum filed by the plaintiff before us ın this Ccurt, accepting 
the contention of the first defendant that the thotiam properties also belong to the 
partnership and the relief of accounting which the plamtiff would get cn that basis 
ın the present surt, the plamtiff would necessarily have to abandcn the sut filed in 
Malaya for that purpose This was what took place before we reserved judgment 

But after we reserved judgment, Sr1 TR Srinivasan took our permissicn to file 
the papers in Civil Sut No 120 of 1966 cn the file of the High Ccurt m Malaya 

It was explamed by Sri Sundaram Iyer that that suit was filed by the plaintiff 
after the Subordinate Judge of Devakottai dismissed the present suit, OS No 16 of 
1957, and for the same relief of accounting of the dissolved partnership Sri 
Sundaram Iyer explamed that the plamtiff adopted that ccurse, because he cculd 
not be certain that this appeal filed by him would be successful Sri Sundaram 
Iyer further pointed out that because of the pendency of this appeal, the defendant 
himself had obtained stay of the trial of the said suit, CS No 120 0f 1966 It is 
obvious that the suit, C S. No 120 of 1966, cannot be an impediment to the 
disposal of this appeal and a further trial of the suit, OS No 16 of 1967. 


That brings us to the point oflimitation As already pomted out, the real case 
of the plamtiff ıs that after the death of Solayappa on 19th Janvary, 1946, a new 
partnership came into existence between Ayyachamı, Periennan and the first 
defendant and that ıt was dissolved on goth March, 1950, the date of the death of 
Ayyachamı The learned Subordinate Judge finds that there was no such partner. 
ship and that the only partnership was that between Solayappa and the first defen- 
dant which came to an end on 19th January, 1946 In coming to this ccnelusion 
he was mainly influenced by the recitals ın the plaint in O S No 33 of 1948 (Exhibit 
A-1) and he was disinclmed to attach any ımportance to Exhibit A-5 and, in 
fact, ın his opmion, Exhibit A-5 was inadmissible fcr want of registration We 
shall presently show that this objecticn of non-registration 1s not valid and that 
Exhibit A-5 1s admissible If once Exhibit A-5 ıs held to be admissible, it 1s abso- 
lutely clear therefrom that there was a partnership between Ayyachamı, Periannan 
and the first defendant and ın that partnership Ayyachamı and the sons of Periannan 
were also entitled to a share The first clause of Exhibit A-5 clearly recites that 
the original partnership was carried cn even after the death of Solayan Ambalam 
without a break but as a partnership between the three defendants with their shares 
as before The share of Solayappa was three and that of the first de'endant was 
one The share of Solayappa was further sub-divided, Ayychami having 14 
shares and Pertannan’s branch having three shares In Periannan’s branch, 
Periannan was entitled to a half znd lus two sons were entitled to cne share In 
our opmion Exhibit A-5 constitutes a contract binding on the parties thereto, 
includıng the first defendant and ıt 1s therefore not open to him to assert anything 
to the contrary 


It has been argued by Sri T R. Srinivasan, the learned Counsel for the first 
defendant that Exhibit A-5 only means that the accounts had been settled till then, 
and cannot mean that the old partnership was contmued without a break upto 
5th April, 1949 We are entirely unable to accept this argument in view of the 
clear recital ın clause (1) of Exhibit A-5 and the futher recital of the shares of the 
new partners in clause (4) After all, there ıs nothing surprising in the old partner- 
ship continuing for practical purposes without a break, though the partners would 
be different, the assets of the old partnership being utilised for the new partnership 
Instances of this can be found ın Ahinsa Bıbıv Abdul Kader Saheb? and Mi Sughra v 
Babu?, where ıt 1s pomted out that the assets of the old partnership would form_the 
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capital contribution of the new partnership and in order to determine the capital 
contribution ıt may be necessary incidentally to take an account even of the old 
partnership 


Sri T R Srınivasan, however, contends that there was no continuance of the 
partnership after the date of Exhibit A-5 (5th April, 1949) That question has 
not been gone into yet. We propose to remit that question for tral by the trial 
Court, giving an opportunity to both sides to adduce the necessary evidence. But 
that can only relate to what happened after 5th April, 1949 So far as what 
happened between 19th January, 1946 and 5th April, 1949, Exhibit A-51s clear and 
cannot be contradicted by the first defendant The parties must proceed on the 
footing, and likewise the Court must proceed on the footing, that there was a partner- 
ship without a break from ıgth January, 1946 to 5th April, 1949, and that the assets 
of the old partnership were utilised for that purpose. 


Once we arrive at the above position, ıt will be seen that the suit ıs in tıme 
even if it should be held hereafter that there was no partnership after 5th April, 
1949. We shall refer to that later. We proceed straightaway to a consideration of 
‘the important question whether Exhibit A-5 is inadmussible for want of registration 
‘The objection is that ıt requires 1egistration under section 17 (1) (4) of the Indian 
Registration Act of 1908 Section 17 (1) (4) reads as follows — 


“17. (1) The following documents shall be registered, 1f the property to 
which they relate 1s situate in a district in which and 1f they have been executed 
on or after the date on which, Act XVI of 1864 or the Indian Registration Act, 
1866, or the Indian Registration Act, 1871, or the Indian Registration Act, 1877 
or this Act came or comes into force, namely .— 


(b) other non-testamentary instruments which purport or operate to create, 
declare, assign, limit or extinguish, whether ın present or ın future, any right, 
title or interest, whether vested or contingent, of the valuc of one hundied rupees 
and upwards, to or ın immovable property ” 


Tt 1s urged that Exhibit A-5 declares the rights of the parties in immovable pro- 
‘perties though ın Malaya and requires registration under section 17 (1) (b). In 
passing ıt may be noted that no objection has been taken on account of the non- 
registration of Exhibit A-5 ın respect of other properties situate in British India and 
-covered by the other Schedules ın the suit, O S. No. 33 of 1948, presumably because 
they were the subject-matter of the suit and registration would ke unnecessary ın 
view of section 17 (2) (vt) of the Act In our opinion, there 1s absolutely no sub- 
stance in this objection that Exhibit A-5 requires registration m respect of the 
immovable properties of the partnership m Malaya. There are at least three 
reasons, each of them good, for our view (2) ıt merely recites the pre-existing mght 
of the parties ın the ımmovable properties of the partnership in Malaya, (u) ıt 
-does not deal with any specific immoveable property and allot it to one or the other 
«of the parties; and (zz) the Indian Registration Act of 1908, and in particular 
-section 17 (1) (b) would apply only to India and cannot apply to immovable pro~ 
perties situate in Malaya. 


It will be convenient to take up reasons (1) and (22) together In Bageskwari 
Charan Singh v Jaganalh Kuarı!, the r Lordships of the Privy Council approved the 
view of West, J, ın an early Bombay case that the word ‘declare’ occuring in 
„section 17 (1) (b) will apply only to those mstruments which bring about a definite 
change of legal relation to the property by an expression of will embodied in the 
document referred to and will not apply where ıt merely recites the pre-existing 
-facts In the case before West, J , in Sakha Ram Krıshnapı v. Madan Krıshnapı?, the 
document in question acknowledged the pre-existing title of the eldest brother 
M of the executants to che sites on which the brother M was putting up houses. 
“West, J , ın holding that it did not require registration observed: 
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“ Here, however, the document 1s not itself one which declares a 1ight ın im- 
movable ptoperty, m the sense probably mtended by section 17 There‘ declare’ 
15 placed along with ‘ create,’ ‘ assign * ‘ limit,’ or ‘ extinguish’ a ‘ right,’ ‘ title or 
interest,’ and these words ımply a definite change of legal relation to the property 
by an expression of will embodied in the document referred to I think this 1s 
equally the case with the word ‘declare’ It umplies a declaration of will, not 
a mere statement of fact, and thus a deed of partition, which causes a change of 
legal relation to the property divided amongst all the parties to ıt, ıs a declaration 
in the mtended sense, but a letter contammg an admission, direct or xferential, 
that a partition once took place, does not ‘ declare’ a right within the meaning of 
the section ” 


Their Lordships of the Privy Council observed — 


“ Though the word ‘ declare’ might be given a wider meamng, they aie satisfied 
that the view orıgınally taken by West, J, 1s right. The dıstınctıon 1s between 
a mere recital of a fact and something which ın itself creates a title The dis- 
tinction has been acted on ın cases connected with martgages by deposit of docu- 
ments of title ye ‘In the present case the statement in the petition of 
the respondent did not create any night in the Thakur It merely acknowledged 
as a fact that such right was his. There was therefore no necessity for registra- 
tion.” 


The above decision was followed with approval by their Lordships of 
the Supreme Court in Nachiappa Chettiar v Subramaniam Chethrar?, and Narayanappa v. 
Krıshnappa?, already referred to, where the document was construed as merely 
recıtıng a fact which had taken place earher. It will be seen that in the present 
case there was no dispute at the time of the compromise m OS No 33 of 1948 
about the shares of the parties Clause (4) there merely recited what was common 
ground between the parties, and did not bring about any change in the legal rela- 
tion of the parties with respect to the properties. 


Secondly, Exhibit A-5 did not allot any specific item of immovable property 
to any of the parties It does not even say that the properties have necessarily to 
be divided in spec ın the respective shares It contemplated that the pioperties 
mught have to be sold and accounts finalised which 1s the normal mode of working 
out the rights of partners, as pointed out in Narayanabpav Krıshnappa?, already referred 
to. According to Exhibit A-5, even if it should become necessary to divide the pro- 
erties i specie, that had to be done by any instrument which was to come mto 
existence later when the accounts were finally settled It did not therefore create 
or declare any interst ın any particular item of property ın any of the parties 


Thirdly, it is clear that the Indian Registration Act, 1908 cannot apply to 
ammovable propertiesin Malaya Section 1 (2) of the Act says that the Act extends 
to the whole of India except the State of Jammu and Kashmir, and itis provided 
that the State Government may exclude any districts on tracts of country from its 
operation The Act therefore dees not purport to apply to any ımmoyable pro- 
perties outside India The scheme of the Act also confirms this Section 17 says 
that the documents specified there'n shall be registered if the property to which 
they relate ıs situate m a district m which, and 1f they have been executed on or after 
the date on which, the Registration Acts of 1864, 1866, 1871, 1877 or 1908 came or 
comes intoforce Section 5 of the Act says that for the purposes of the Act the State 
Government shall form districts and subdistricts Section 5 of the Act says that for 
the purposes of the Act the State Government shall form districts and sub-districts 
Sections 28 to 31 contam important provisions about the place of registration In 
the case of documents relating to immovable property, they shall normally be 
presented for registration ın the office of the Sub-Registrar within whose sub-district 
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the whole or some portion of the property to which such document relates, 1s situate. 
Sections 64 and 65 contemplate that the Sub-Registrar, on receiving a document 
relating to ummovable property, shall send copies of the registered deed to every 
other Sub-Registrar ın whose jurisdiction any part of such property may le The 
idea 1s obviously to make the registration complete to anybody who wants to inspect 
the title These provisions are remforced by section 49 which says that no document 
required by section 17 or by any provision of the Transfer of Property Act, 1882, 
to be registered, shall affect any ımmovable property comprised therein, etc. These 
provisions, particularly the provisions about the place of registraticn, are totaly 
inappropriate in the case of a document lıke Exhibit A-5 dealmg with immovable 
properties in Malaya. The Indian Registration Act of 1908 dces not and cannot 
prescribe ın which place such documents can be registered The importance cf the 
place of registration can be recognised from the fact that if no part of the properties 
hes in the jurisdiction of the Sub-Registrar to whom the document is presented, 
the documents canrot be registered by that Sub-Registrar and, if for the purpose 
of secming registration some property 1s fictitiously mentioned, the registration will 
be void This has been held by the Privy Council ın Harendralal Roy Chowdary v. 
Harıdası Debi 4 See commentary ın Mulla’s Registration Act, under section 28. 
In short, the object of the legislation 1s only to provide for compulsory registration. 
ın 1espect of ımmovable property ın India so that the title may be clear, and ıt 1s 
no concern of the Indian Legislature to legislate with respect to the title to ummova- 
ble properties ım Malaya. 


This position is also settled in Private International Law. In 36 Halsbury 
page 430, the law is stated thus — 


“ Statutes 1elating to land are presumed to have been intended to bind all land 
within the territory to which they extend, but not land situated elsewhere.” 


As authority for the latter position ıt has quoted the decision of the House of Lords 
in British South Africa Co. v Companhia De Mocambique? There a suit was brought in 
England by the plaınıff to recover damages for a trespass said to have been com- 
mutted by the defendant-company to the plaintiff’s mines situate ın South Africa. 
The reliefs of declaration of title and injunction which had been originally prayed 
for were given up The House of Lords held that the question of title to properties 
situate in South Africa was involved and that the English Court could not try such a 
suit Their Lordships quote Story’s Conflict of Laws Story himself quotes the 
following landguage of Wattel - 


“ In such a case, as property of this kind 1s to be held according to the laws cf 
the country where ıt 1s situated, and as the right of granting ıt is vested in the ruler 
of the country, controversies relating to such property can only be decided in the 
state in which ıt depends ” 


We have seen that this 1s also what has been stated m 7 Halsbury, at pages 30, 31, etc. 


The same position is 1e1terated ın the other leading text books * Craies on 
Statute Law ; Maxwell, Dicey’s Conflict of Laws , and Cheshire’s Private Inter- 
national Law Thus in Craies on Statute Law, Chapter XVII, page 448 (Sixth 
Edition) it 1s stated 


“ All the authorities in England and the United States recogmise ın its fullest 
import the principle that real estate or immovable property 1s exclusively subject 
to the laws of the Government within whose territory it is situated It 1s subject 
to the lex situs” 


Similarly in Maxwell, ın Chapter VI, it is stated - 
“ Another general presumption is that the Legislature does not intend to exceed. 
its jurisdiction. Primarily legislation ofa country is territorial” See page 138, 
etc). 
Poa e İL A. 
1. (1914) TLR. 41 Cal 972 (PG): LR. 41 2. LR. (1893) AG Goz (H.L) 
IA 110 27 MLJ. 80: 23 I.C. 637. 
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The same position ıs stated ın Dicey’s Conflict of Laws m several places ; for 
instance (Seventh Edition) Introduction (page 4) rule 18 (pages 147 to 152 ) rule 85 
(page 512, etc.) 


In Cheshire (Seventh Edition) the law 1s to be found in pages 503 to 505, 
among other pages 


It ıs unnecessary to refer to the other Eagl:sh decisions Turning to the deci- 
sions in India, there seem to be only a few In Venkatappayyav Venkata Ranga Row! 
the plaintiffs sued for the recovery of the Zamındarı of Munagala situated ın Krishna 
District from the second defendant who was ın possession claiming to be the duly 
adopted son of the daughter of the late Zamindar who represented the eldest branch, 
marked A ın the genealogical tree On the question of adopton ıt was found by the 
learned District Judge who tried the suit that there was a written authcrity to ad ypt 
given to the widow of the late Zammda: The late Zamındar and his widow were 
domiciled ın the then Nizam’s domınıons The law of Hyderabad did not require 
registration of the authority to adopt butıt was contended on behalf of the plaintiffs 
that nevertheless ıt had to be registered under section 17 (b) of the Indian Regis- 
tration Act of 1908, because claim was made to immovable property ın Krishna 
District ın British India on the basis of that written authority to adopt ~The learned 
District Judge found that the authority to adopt was registered in British India with- 
in four months of ıts being brought into British India under the provisions of section 
26 of the Registration Act The learned District Judge decreed the suit The plain- 
tiffs preferred the appea! It was heard by Wallis, CJ, and Sadasiva, Ayyar, J. 
Wallis, G J., held that the authority to adopt ın that case did not require registra- 
tion under the Indian Registration Act He observed :— 


“The first question which arises 1s, whether the provision ın section 17 of the 
Indian Registration Act which requnes authorities to adopt not contamed in a 
will to be registered, has any applıcatıon to an authority to adopt given in 
Hyderabad, outside British India, by a subject of that State domiciled there. If 
not, such an authority 1s a not ‘ document required by section 17 to be registered ? 
within the meaning of section 49 of the Act, and it not affected by the provisions 
of that section Now the limits of legislative authority aie territorial, and the 
Indian Legislature in particular has authority to legislate only for British India 
and British subjects in Native States Prima facie, therefore, 1ts enactments ave 
not to be construed to apply to acts done outsice British India even by British 
subjects.” 


At page 302 he observed — 


“ That (section 17 (3) ) 1s a provision affecting status The Indian Legislature 
has no authority to legislate as to the status of the subjects of Native States domi- 
ciled ın such States and this provision cannot ın my opmion on the well established 
rules of constıuctıon be read as extending to an authority to adopt conferred ın 
Hyderabad by a subject of that State domiciled there, whose only connection with 
British India was that his wife owned property there. Qvestions of the validity 
of adoptions made outside Biitish India by persons who are not British subjects 
may arise m our Courts, not only in connexion with claims to succeed to immovable 
property situated m British India, but also m “ other ways too numercus to men- 
tion, and ıt would in my opinion be altegether opposed to the accepted cannons 
of construction to attribute to the Indian Legislature when it mserted ın the Regis- 
tration Act what 1s now section 17 (3) an intention to interfere im any way with 
the questicn of such adoptions which is a matter outside 1ts competence Fecr 
these reasons, I am of opmion that the provisions of the Indian Registraticn Act 
did not apply to the authority to adopt the second defendant , and that it is 
unnecessary to consider the further questicn whether these picvisions Were m 
fact complied with.” 

LLL CAA A LL LLL o o 
1. (1920) ILR. 43 Mad. 288 38 MLJ 149 
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Sadasiva Ayyar, J , also was of the opinion that section 17 (3) of the Act could 
not apply to the document ın that case and that primarily section 17 (3) would only 
apply m 1especi of authorities to adopt executed by persons domiciled in British 
India. He further observed — 


“ As regards the concession given m section 26 to have certam documents, 
including an authority to adopt executed out of Brıt'sh India, prsented for regis- 
tration within four months after ıt ıs brought into British India, it was, ın my 
opinion, intended to meet the case of a person domiciled in British India travelling 
abroad (in Europe or America, etc ) , or even ına Natıve State on a pilgrimage 
and suddenly finding himself ın a bad state of health, executıng an authority to 
adopt ın favour of his wife to be used by her.” 

Though on the above view 1t would seem to have been unnecessary to consider 
the further questions, the learned Judge considered the further question and agreed 
with the learned District Judge that the decument was presented for registration 
within British India within four months after its arrival ın India and that the presenta~ 
tion, of the document by the natural father of the second defendant who was then a 
mınor was proper presentation by a representative of the minor for the purpose of 
the Act (sections 32, 40) > 

The decision on the last pomt was affirmed by thew Lordships of the Privy 
Council The decision ıs reported in Venkatappayya v Venkata Ranga Rao! ‘The 
appeals of the plamtıffs were dismissed by the Privy Council on that basis Because 
the appeals could be dismissed on that short ground, ther Lordships did not think 
at necessary to discuss the further question whether really the authority to adopt 
did not require registration m India They observed — 


“ Neither ıs ıt necessary to discuss the important but somewhat abstruse ques- 
tion, whether the respondent being at that tıme resident ın and subject of the State 
of the Nizam, can rely upon the unquestioned fact that his status as an adopted 
«hild was accepted by the Courts ın the Nizam’s dominions, as a binding decision 
on the question of his status precluding all dispute as to the fact and lawfulness 
of his adoption.” 

From this it cannot be urged that their Lordships meant to throw any doubt on the 
findings of Wallis, C J., and Sadasıva Ayyar, J , that the Indian Registration Act 
had no extra-territorial jurisdiction In any case, itis clear that the Indian Regis- 
tration Act could not prescribe for the registration of a document like Exhibit A-5, 
in so far as.it deals with ummovable properties situate in Malaya. 


Sukriti Bala v. Hemanta Kumar?, was a case where ın execution of a money decree 
the decree-holder agreed to accept a lesser sum of Rs. 9,000 and on behalf of the 
judgment-debtor, his wife the appellant offered security of her immovable property 
The decree-holder sought to proceed agamst the appellant ın respect of her property. 
Objection was taken on the ground that the charge created by the compromise had 
not been registered. The objection was repe'led on the ground that the provisicns 
of the Indian Registration Act did not apply to the area where the decree ın ques- 
tion was passed or the adjustment was recorded, because that area was the Khasi 
and Jaintia hill tracts. This is a direct decision on the point. i 


? In Ramanathan Che'tiar v Somasundaram CGhettiar?, the question was one of limita- 
tion ın a suit on a mortgage executed and registered ın Burma ın respect of properties 
there by persons who were of Indian domicile (Ramanathapuram Dıstrıct) The 
creditors gave up therr security and claimed only personal relef against them in the 
Dıstrıct Court of Ramanathapuram. One of the acknowledgments by the debtors 
was dated 12th June, 1941, and the next acknowledgment was 31st March, 1947 
If Article 115 applied the lımıtatıon was three years, but 1f Article 116 applied the 
limitation would be sıx years. That turned on the question whether the mortgage 
document could be deemed to be registered within the meaning of Article 116, 


Oa Soa eS ee eS e e 
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Ramachandra Ayyar, C J., and Ramamurtı, J, held that the word “registered? 
occurring in Article 116 meant ‘ registered’ under the law ın force ın India and 
since the document was not registered according to the law m India, Article 116 
would not apply and so the suit was time-barred This may be taken to be a con- 
verse of the case before us, but the underlying principle 1s of some relevance m the 
present case. 


In the result we hold that Exhibit A-5 does not require registration. It is 
admissible and creates a bındıng contract, namely, that there was a partnership 
between Ayyachami, Periannan and the first defendant, from ıgth January, 1946 
upto 5th April, 1949 at any rate We shall consider the question of limitation on 
the assumption more favourable to the fist defendant, namely, that there was no 
partnership after 5th April, 1949 Article 106 willapply. The suit would normally 
have to be brought within three years from 5th April, 1949, but the suit was filed on 
5th April, 1957 Section 13 of the Limitation Act will, however, come to the rescue 
of the plaintiff It says that the tıme durmg which the defendant has been absent 
from India shall be excluded. Paragraph 25 of the plamt says — 


“ The plaintiff understands that the ist defendant has been absent from India 
in Malaya from 17th March, 1947 to 19th May, 1948, 25th August, 1948 to 29th 
June, 1952 and from goth January, 1955 to 24th December, 1956 both days 
inclusive ” 


The written statement does not specifically traverse this and hence under Order 
8, rules 3 to 5 the first defendant must be deemed co have admitted the pericds cf his 
absence Apart from this, the learned Subordinate Judge finds ın his judgment, 
with reference to the several exhibits, as follows (page 10) * 


“... . O. the first defendant was ın Malaya from 17th Maıch, 1947 to 
19th May, 1948. He agam left India on 13th August, 1949, and returned to 
India on 29th June, 1952 He agam went to Sıramban on agrd January, 1955, 
and ieturned to India on 24th December, 1956. These particulars are available 
from Exlubıts A-30, A-31, A-32, B-20, A-63, A-84 and A-85.” 


This finding was not challenged before us by the first defendant’s learned Counsel. 
We accept it, though the periods are somewhat shorter than the periods mentioned 
in the plant. Even taking these reduced periods, ıt will be seen that they work out 
to a period of five years, eleven months and nineteen days of absence from India. 
If this ıs excluded, the suit 1s ın ume, even taking 5th April, 1949,as the starting point. 
Of course, a fortior: the suit would be in tıme if the partnership had contınucd till 
goth March, 1950. We would add that the benefit of this reasoning on the question 
of limitation will enure for the benefit of the second defendant as well, if she has a 
share. 


A minor contention of the learned Counsel for the first defendant 1s that letters 
of administration have not been taken out for the deceased Solayappa as contem- 
plated ın Exhibit A-5 and that, till they are taken out, the suit cannot proceed ın 
the Subordinate Judges Court, Devakotta1 $11 Sundaram Iyer for the appellant 
stated that letters of admınıstratıcn had been taken out to the estate of the late 
Solayappa by the first defendant himself We do not think ıt necesary to go nto 
that question, because ın our view, even if letters of admınıstratıon have not becn. 
taken out so far, that will not be an impediment to the jurisdiction of the Subordimate 
Judge’s Court, Devakottaı If necessary, letters of admınıstratıon cen be taken 
from the Malaya Court in due course 


A more substantial contention, however of the learned Counsel for the first 
defendant 1s that, even if we should find, on the basis of Exhibit A-5, that there was a 
partnership between Ayyachamı, Periannan and the first defendant from 1gth 
January, 1946 to 5th April, 1949, we shculd not further find straightaway that the 
first defendant was lable to account He submits that Ayyacham: and Periannan 
also took part in the management and shared the proceeds This question has not 
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e been gone mto and must also be zemitted for trial by the learned Subordınate 
udge 

The learned Counsel further contends that, as a matter of construction, Exhibit 
A-5 itself provides that the partnership between ıgth January, 1946 and 5th April, 
1949, should be wound up by all the parties Lemg in management of the properties 
without anyone being liable to account exclusively He submits that factually 
also each of the parties was in possession of some property or the other and that 
consequently the first defendant 1s not hable to account This is contested by the 
learned Counsel for the appellant This question again 1s left open 


Accordingly, we set aside the judgment and deciee of the learned Subordinate 

Judge and we record our findings as follows — 

(t) The suit ıs mamtaınable ın the Subordınate Judge’s Court, Devakottaı. 

(241) Exhibit A-5 constitutes a valid contract on the basis of which the parties 
must proceed, namely, that there was a partnership between Ayyacham, Periannan 
and the first defendant even from ıgth January, 1946 upto 5th April, 1949, and that 
the shares are as ındıcated ın Exlubıt A-5 Since the first defendant has settled 
the matter with defendants 3, 4.and 5 the dispute will be outstandıng only as between 
the plamtiff and the second defendant on the one hand and the first defendant on 
the other. 

(viz) We find the suit ıs within tıme. 


The suit 1s remitted for trial on the further pomts of dispute between the parties 
and ın particular the following : 
> (2) Whether the partnership contmued from 5th April, 1949 to goth March, 
1950? 
(zi) Which of the parties are lable to account , m particular whether the 
first defendant is hable to account and 1f so from what date? 
(zz?) What are the shares of the plaintiff and the second defendant ? 
(w) To what relief will the parties be entitled ? 


Besides the evidence already on iecord the parties will be entitled to adduce 
further evidence. The suit must be disposed of expeditiously. The parties will 
bear their own costs in the appeal. The Court-fee paid on the memorandum of 
appeal will be refunded to the appellant. Costs ın the trial Ccurt will abide the 
result of the suit. In the meanwhile the first defendant who 1s said to have collected 
the costs from the plaintiff must pay back the costs to the plaıntıff 


SVJ. ——— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
k Present —MR Justice K. S RAMAMURTI AND MR Justice T. RAMAPRASADA 
AO 
H.T Vira Reddi .. Appellant* 
v. 
Kıstamma .. Respondent 
Letter Patent (Madras), Clause 15—-Appeal under, to Dıvison Beneh”of High Court from 


judgment of single Fudge rendered in firs appeal—Furisdiction and scope ‘of enqury— 
Findings of fact uf and when can be interfered with 


Hindu Marnage Act (XXV of 1955), sections 10, 13 and 23-—Relief under secteons 10 or 
13—Nature and standard of proof required— Access * and ‘ non-access’-—-Meaning of— 
Proof. 


Per Ramamurtı, 7 The jurisdiction of the Bench and the scope of an enquiry in 
an appeal under clause 15 of the Letters Patent (Madras), agamst the judgment 
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of a single Judge of the High Court rendered m the excrcıse of hus appellate juris- 
diction (m a first appeal), will be the same as the jurisdiction of the Bench and 
the scope of an enquiry m an appsal from the decision of a single Judge of the 
High Court disposmg of original suits that ıs to say, the Bench will have un- 
doubted jurisdiction to examine the facts and the evidence and reach iis own 
findings thereon But though the powers under clause 15 are thus wide and 
unguatıfed, the Bench would be reluctant and would not lightly interfere with 
the findings of the single Judge of the High Court 

The oft-quoted note of warning that a Judge sıttıng ın appeal not havmg had 
the opportunity of seemg and hearmg the witness and observing their demeanour 
should thmk twice and more than twice before reversing the findings of fact 
arrived at by the trial Court which has had that opportunity, would not apply 
to a case where the Judge was only drawing his inference from the evidence on 
record and probabilities of the case Where important consideration bearing on 
the question of credibility have not been taken into account or properly weighed 
either by the tnal Judge or by a Judge of the High Court cn appeal and where the 
question of the probability of the story given by the witnesses clearly indicate that 
the view taken by the trial Court and the appellate Court 1s wrong, the Bench will 
have no hesitation ın reversmg the findings on such question The Bench ıs free 
to reach its conclusion, where it 1s a question of inference on facts based upon 
probabilities, circumstances of the case and the assessment of the oral evidence, 
where the trial Judge has not recorded any distmct opınıon about his ımpressıon 
‘based upon his observations of the demeanour of the witnesses and the way m 
~which evidence was given by them 

Case-law discussed. 

As a general rule, there cannot possibly be any dispute that m matrımonıal 
proceedings the Court ıs vigilant to see that the burden of proof 1s satisfactorily 
and properly discharged by the applicant and that the respondents putting 
forward a false defence ıs not regarded as sufficient by itself to estabhsh the truth 
of the applicant’s case At the same tıme, the putting forward of false defence 
“will destioy the respondent’s credibility This dces not, however, mean that in all 
cases, irrespective of the precise setting and the nature of the rival theories, the 
‘Court cannot take into account its own findings that the versicn of the other side 
is .otally false In numerous cases ıt will have a bearmg upon the inference to 
‘be drawn upon the probabilities and the surrcundıng circumstances of the case 
and the assessment of the petitioner’s case Again, when there are only two dia- 
metrically opposite rival versions and the case dces not admit of any other theory 
the finding of the Court that the case of cne of the parties 1s totally false may have 
some bearmg and relevance cn the assessment of the truth of the other version. 
Indeed in many cases, the case may not admit of a treatment of the two rival 
versions, ın two separate water tight compartments 

For a limited purpose, depending upon the particular facts of each case and 
also depending upon the nature of the competing 11val theories, ıt will not be 
amproper for the Court to take mto consideration, the fact that the case of one 
party has been proved to be completely false At the same tıme, ıt has to be 
‘borne in mind that that by itself would not amount to holding that the applicant 
has discharged the burden. 


In matrimonial cases ıt 1s better for the Judge to apply the same standard for 
all his findimgs. 


Per Ramaprasada Rao, 7 As the word ‘access’ and ‘ non-access’ are words 
of significance ın matrimonial causes, we are bound to adopt the timorous course 
of construing such words of art 1n its correct and not in some vague and extended 
meaning ‘The word ‘ access’ can be explamed as an ındıcıa of opportunity for 
marital intercourse Like any other physical fact ıt could be proved by direct 
or circumstancial evidence (o Direct evidence can only be secured through the 
spouses concerned Such evidence 1s admissible but should be considered with 
caution and with a lynx eye As conoboraticn of such evidence 1s practically 
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impossible and indeed, not required, the surrounding circumstances, an overalB 
picture and the conduct of the parties do act as legal accessories to weigh such. 
uncorroborated testumony. 

Even ın cases where adultery or any other matrimonial offence ıs alleged, the 
offence complained of should be proved beyond reasonable doubt. Undcubtedly 
matrimonial proceeding ıs an ordinary civil proceeding But as ıt involves the 
disruption of marital tie, law ımposes a stricter degree of scrutiny of the evidence 
if uncorroborated. Such corroboration 1s demanded as a rule of precaution and 
prudence so that a well structed mind may be able, after brıngıng to bear its 
own observations and experience of lıfe, to judge from the pros and cons of each. 
particular case, whether the sole ps: dıxıi renders possible the theory set cut 

Appeal under clause 15, of the Letters Patent against the Order of Jagadisan, J , 
dated 14th November, 1963 and made ın A A O. No. 83 of 1961 preferred to the 
Hogh Court agamst the Order of the City Civil Court, Madras, dated grd 
November, 1960 in O P. No. 63 of 1960 

V. Tyagarajan and P. Venkataswam, for Appellant. 

T. K. Rajagopalan and S. S Rajagopalan, for Respondent. 

The followmg Judgments were delivered — 

Ramamurtı, J —I have perused the judgment of my learned brother, with 
respect, I entirely agree with his reasonings and conclusions. The only justification 
for my writtmg a separate judgment ıs (as Lord Campbell observed in Peers v 
Piers, t the tremendous responsibility that ıs cast upon us while rendermg this 
decision which will have grave and serious consequences upon the status of 
child We have bestowed anxious and careful thought over all the aspects 
of the matter and have reached the clear conclusion that applying all the 
standards of strict proof beyond all reascnable doubt, as insisted in all matrimc mal 
cases, the appellant had made cut a case for judicial separaticn under secticn 10 
(1) (f) of the Hmdu Marriage Act, 1955 (referred to herem as the Act) z.e , cn the 
ground that the respondent had had sexual mtercourse with some person other than 
the appellant. The prayer for a decree of divorce under section 13 (1) (2) cf the 
Act on the ground that the respcndent was bving in adultery was not pressed befcre 
us Ina proceeding under secticn 13, for decree of divorce, on the ground of adul- 
tery, ıt 1s necessary that the course of immoral conduct must be more or less conti- 
nuous and isolated lapses and acts of immorality would not suffice On the other 
hand, for the relief of yudicial separation under section 10 (1) (f), the party aggreved. 
will be entitled to that relief even if he proves one single act of infidelity cn the part 
of the wife, she having had sexual in‘ercourse with a stranger In the instant case, 
the attempt of the appellant has been to establish beyond all reasonable dovbt 
that his wife severed her ccnnections and left the appellant once for all on 17th 
November, 1957, after a serious quarrel, that thereafter, there had been no kind 
of access whatsoever between the couple and that he had not even Icoked at the 
face of the respcndent, with the result, that the female child which was born to the 
respondent on 23rd December, 1958, 402 days after the final severance of ties and 
separation, was born only as a result of the respondent’s sexual mtercourse with 
somebody other than the petitioner, the appellant herem. In other words, the 
appellant 1s not relying upcn any evidence either of himself or of other witnesses 
having actually seen the respondent having sexual intercourse with a third party 
He solely relies upcn the single fect of the respondent giving birth to a female child 
after an interval of 402 days of the separation or the severence of ties as husbend and 
wife. The only crucial questicn that arises 1s whether the respondent left Madras 
and the appellant cnce for all, on 17th November, 1957, and settled down with her 
parents ın her native village near Bellary 

As against this (omitting her case about the several episodes ın her marnied lıfe 
during her stay with the husband) the rival version of the respondent 1s that she 
became pregnant through the appellant in Ugadi, middle of March, 1958, that this 
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pregnancy was disclosed to R Ws 3, 4 and 5 on goth June, 1958, when they visited 
the respondent and the appellant at the latter’s bungalow ın Poonamallee High 
Road, that RW 4 gave her Tirupati Prasadam, that the respondent’s brother 
Thamma Reddi, (R W 6) and his wife came to Madras ın August, 1958 along with 
presents as 1s customary ın the case of first pregnancy, stayed wıth the respondent for 
two or three days and took her home to therr natıve place, that the confinement 
took place m a Nursmg Home ın Bellary, that dung her stay away from Madras, 
all the relations of the appellant ze, the father of the appellant, his brothers and 
their wives, cousin etc , took active interest as a rejoicing event, visited the respondent 
and gave her the usual presents and also partıcıpated in the Namakaranam ceremcny 
of the child. To prove, that she was in Madras with her husband m June, 1958 
(undoubtedly at a tıme when she had become pregnant) besides her own evidence, 
the respondent had adduced the evidence of R Ws. 3, 4 and 5 and her 
brother Thamma ReddiR W 6 The mental attitude and this conduct of the mem- 
bers of the family of the appellant durmg the period of pregnancy, at the tıme of the 
delivery in the Nursing Home at Bellary ‘and at the tıme cf the Namakaranam 
ceremony are also relied upon by the respcndent as strong background and powerful 
surrounding circumstances tending to the ınference that the pregnancy and the child 
birth was considered by all of them as an event for rejoicing and great jubilation 
and that the membeis of the family would not have assumed this cordial attitude, 
free from any suspicion ol misgivings about the pregnancy and the child birth 
It ıs obvious, that if this case of the respondent 1s true, the appellant has no case. 


. The marred lıfe of the couple had been very unhappy, and tco often, the 
relationship between the couple became embittered and strained on account of 
the frequent unhappy episodes It 15 unnecessary to embark upcn an investigation. 
as to who 1s the more guilty or blameworthy party But the overall picture which 
one gets 1s that the appellant has been a victim, subjected to any amount of harass- 
ment and humılıation from his obstinate unyielding wife who wrecked the marnied. 
life and made hfe impossible, for the appellant The answers elicited ın the course 
of the cross-examınatıon of the respondent and her witnesses give the picture that 
she ıs a willing tool in the hands of interested, designing, powerful persons behind 
the screen who were bent upon ruming the career of the appellant Surely, this 
is not a case of the respondent being an ill-treated or discarded wife. Even so, 
I propose to examine the truth of the rival versions unaffected by and without any 
reference to the relative blame or guilt of the respondent As my learned brother 
has elaborately dealt with the facts of the case, there is no need for me to reiterate 
the same and I shall straightway address myself to the crucial question whether the 
respondent was in Madras in June, 1958. 


[After adverting to the evidence ın the case his Lordship proceeded-] 


Before I examine the evidence on this aspect, it will be convenient to refer to 
the law as to the precise limit of jurisdiction of this Court and the scope of an enquiry 
in an appeal under clause 15 of the Letters Patent against the judgment of a single 
Judge of this Court. The appeal GCM A No. 83 of 1961 agamst the Judgment of 
the learned City Civil Judge was preferred to this Court under section 28 of the 
Act of 1955. The Act does not contain a 1y prohibiticn or restriction as to a further 
appeal lke section 39 (2) of the Arbitration Act, covered by the decision of the 
Supreme Court m Union of India v Mohindra Supply Co.41, with the result, that the 
appellant has got a further right of appeal to this Court under clause 15 of the Letters 
Patent The question ıs whether in such a Letters Patent Appeal, the Bench ıs. 
entitled to consider questicns and findings of facts and reach its own conclusion, 
whether affirming or differing from the findings of the learned Single Judge or whether 
the Bench is bound by the findings of fact reached by the learned Single Judge. 
Clause 15 of the Letters Patent provides (ın so far asit ıs material) — 
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“ And we do further ordain that an appeal shall he to the said High Ccurt of 
Judicature from the judgment (not bemg a judgment passed in the exercise of 
appellate jurisdiction ın respect of a deciee or order made ın the exercise cf appel- 
late jurisdiction by a Court subject to the supermtendence cf the said High curt 


) of one Judge of the said High Ccurt and that notwith- 
standing anythmg herembefore provided an appeal shall he to the said High Comt 
from a judgment of cne Judge of the said High Ccurt . ın the exercise 


of appellate jurisdiction ın respect of a decree or order made in the exercise of 
appellate jurisdiction by a Court subject to the supermtendence of the said High 
Court, where the Judge who passed the judgment declares that the case is a fit 
one for appeal.” 


Adverting to the unqualified nature of the rıght of appeal under a sımılaı 
‘provision (Clause 10 of the Letters Patent of the Lahore High Court), the Supreme 
Court in Ladlt Prasad v Karnal Distillery! observed thus,— 


“ Manıfestiy the clause confers an unqualified right of appeal to the High 
Court from the judgment of a single Judge exercismg original cıvıl jurisdiction 
Simuarly, there ıs a nght of appeal from a judgment of a single Judge hearıng a 
civil appeal where the judgment 1s not in an appeal from an appellate decree 
But agaist the judgment of a Single Judge exercising powers ın an appeal from 
an appellate decree, an appeal under the Letters Patent only hes if the Judge 
declared that the case is fit one for appeal and not otherwise There 1s no warrant 
for making a distinction between an appeal filed against the mdgment af a Single 
Judge &xercısıng orıgınal jurisdiction and a judgment ım exercise of appellate 
jurisdiction ” 


Thuis is a clear pronouncement to the effect that the jurisdiétion of the Bench and 
the scope of an enguıryın an appeal against the judgment of a learned Single Judge 
rendered ın the exercise of this appellate jurisdiction (ın a first appeal) will be the 
same as the jurisdiction of the Bench and the scope of an enquiry in an appeal from 
the decision of a learned Single Judge of this Court disposing of original suits, that 
is to say, the Bench will have undoubted jurisdiction to examine the facts and 
the evidence and reach its own findings thereon. 


This identical aspect has also been considered ın decisions of other High Courts 
In Venkataramayya v Kesavanarayana?, a Single Judge of the High Court ma first 
appeal reversed the decision of the Trial Judge In the Letters Patent Appeal befcie 
the Bench, the objection was raised that the Letters Patent Appeal was virtually 
ın the nature of a second appeal and the Bench was governed by the lımıtatıcns 
contained ın section 100, Civil Procedure Code Umamaheswaram, J , delivering 
the judgment on behalf of the Bench overruled this objection holding that there was 
no rule of law that a finding of fact arrived at by a Single Judge of the High Court ın 
a first appeal 1s not open to challenge under clause 15 of the Letters Patent and that 
the Letters Patent Appeal ıs ın the nature of rehearmg of the appeal, clause 15 being 
differently worded from section 100, Civil Procedure Code The ınhıbıtıon in 
section 100, Cıvıl Procedure Code, cannot be umported into an appeal under clause 15 
of the Letters Patent, An earlier decision of the Patna High Court ın Ramaswarup 
Singh v. Muneshwar Singh®, took the view that section 100, Civil Procedure Code, would 
apply to a Bench hearmg a Letters Patent Appeal under the corresponding clause, 
clause 10 of the Letters Patent (Patna) But later decisions have taken a different 
view on the same lines as the Andhra Pradesh High Court In Jugal Kishore v 
Umen of Indıa*, ıt was pomted out by the Bench that when the very same clause in 
the Letters Patent provides for an appeal from the decision of a Single Judge exerci- 
sing original jurisdiction as well as exercising appellate jurisdiction ıt was impossible 
to imagine that ın one case the Bench will have jurisdiction to mterfere on facts, 
but in the other, the Bench havıng no jutısdıctıon to interfere on facts, the sole 
scope of the hearing ın appeal bemg confined to mere questions of law. It was also 
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observed that it ıs a well established principle of law that unless the satute otherwise 
‘provides, an appellate Court shall have the same powers and jurisdiction of deahng 
with the questions, eithe: of fact or of law, arising in the appeal before it, as that cf 
the Court whose judgment ıs the subject-matter of scrutmy in the appeal It was 
further emphasised therein that ıt 1s only because of the special provision contained 
in section 100, Civil Procedure Code, that ın second appeals, there are well defined 
restricticns and prohibitions with regard to the mvestigation of facts The obser- 
vatıons to the contrary of Mahapatra, J , ın the earlier decision of the Patna High 
Court ın Ramaswarup Singh v Mumshwar Singh’, were distinguished as m the nature of 
obiter dicta 


We may also refer to another Bench decision of the Patna High Court 
in Salıgram v Ayodya Prasad?, m which it was held that the Bench ın dealıng with 
a Letters Patent Appeal has all the powers which could have been exercised by 
the Single Judge In view of the plam, unquahfied language of clause 15 and. the 
clear pronouncement of the Supreme Court, ıt 1s unnecessary to elaborate the pomt 
further. 


In a Letters Patent Appeal pieferred, where leave has been granted by a Single 
Judge, while disposing of a seccnd appeal, the positon will be different, for the 
obvious reascn, that the Bench hearing the appeal wil] be bound by the same statu- 
tory limitations as the Single Judge ım a seccnd appeal under section 100, Cıvıl 
Procedure Code In a Letters Patent Appeal, the Bench is concerned with the 
correctness or otherwise, of the conclusion of the learned Single Judge and if the 
latter was bound by certain lımıtatıcns, the Bench would be equally bound by the 
same For instance, in Subbarama v. Saraswalı3, when a Single Judge disposing of 
.a second appeal arismg under the Hindu Marnage Act of 1955 interfered with 

uestions of fact ın violation of section 100, Civil Procedure Code, the Bench reversed 
that findmg In Juvubar v Ningappa*, zgan ın a seccnd appeal, arising out of 
“proceedings under the Hindu Marriage Act, 1t was held that the High Ccurt cannot 
interfere with questions of fact ın view of the provisions of section 100, Civil Prcce- 
dure Code These are all cases ın which the first proceeding in the High Court itself 
“was governed by section 100, Cıvıl Procecure Code. The appeal before Jagadisan, 
J., was not under section 100, Cıvıl Procedure Code, but was a first appeal 


Though our jurisdiction and poweis under clause 15 are wide and unqualified 
the Bench 1s reluctant and does not lightly ınterfere with the findings of the learned 
Single Judge of this Court It ıs, for this reason, that barrmg appeals from the 
decisions in the original suts, other appeals under clause 15 of the Letters Patent, 
‘like writ appeals or appeals from orders of remand or decisions rendered by a Single 
Judge in the exercise of his appellate jurisdiction, (not being second appellate juris- 
diction), are posted for admussion for an mtıal scrutmy by the Bench ‘The appellant 
has to make out a clear case for mterference under clause 15. The oft-quoted note 
of warnmg that a Judge sıttıng ın appeal not havıng had the opportunity of seeing 
and hearmg the witnesses and observing ther demeanour should think twice and more 
than twice before reversing the finding of fact arrived at by the trial Court which 
has had that opportunity, does not apply in the instant case as the learned Single 
Judge was only drawing his inferences from the evidence on record and the probabı- 
lities of the case Where important considerations bearmg on the question of 
credibility have not been taken into account or properly weighed either by the Trial 
Judge or by a Judge of this Court on appeal and where the question of the probability 
of the story given by the witnesses clearly indicate that the view taken by the trial 
Court and the appellate Court ıs wrong, this Court will have no hesitation in rever- 
sing the findings on such questions. We are free to reach ovr own conclusion, 
where ıt 1s a question of inference on facts, based upon probabilities, circumstances 
of the case and the assessment of the oral evidence, where the trial Judge has not 
recorded any distinct opimon about his impression based upon his observations of 
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the demeanour of the witnesses and the way ın which evidence was given by them. 
It may be useful to extract the followmg observations of the Supreme Ccurt ın 
Radha Prasad v. Gajadhar Singh’, where the Supreme Court has specifically dealt 
with the power of the appellate Court ın the matter of appreciation of evidence and mmterference. 
with a finding of fact 


“ This question of the proper approach of the Court of Appeal to decisions cn 
questions of fact arrived at by the trial Court was considered by this Ccurt in 
Sarju Prasad v. Fwaleshwart Pratap Narain Singh®. Mukherjee, J , while delivermg. 
the judgment of the Court observed — 


“In such cases the appellate Court has got to bearın mind that it 
has not the advantage which the trial Judge had m having the witnesses. 
before him and of observmg the manner ın which they deposed ın Court 
This certainly does not mean that when an appeal hes on facts, the appel- 
late Court 1s not competent to reverse a finding of fact arrived at by the trial 
Judge The rule is and 1t 1s nothing more than a rule of practice—that when 
there 1s conflict of oral evidence of the parties on any matter ın issue and 
the decision hinges upon the credibility of the witnesses, then unless there 1s some 
special feature about the evidence of a particular witness Which has escaped the 
trial Judge’s notice or there ıs a sufficient balance of ımprobabılıty to displace 
his opınıon as to where the credibility les, the appellate Court should not mter- 
fere with the finding of the trial Judge on a question of fact’ The position of 
law, in our opinion, 1s that when an appeal les on facts rt 1s the tight and the duty of the 
appeal Court to consider what its decision on the question of facts should be, but ın coming 
to 1ts own decision it should bear ın mind that ıt ıs looking at the printed record 
and has not the opportunity of seemg the witnesses and that it should not lightly 
reject the trial judge’s conclusion that the evidence of a particular witness should. 
be believed or should not be believed parti ularly when such ccnclusicn is based 
on the observation of the demean our of the witness in Court But, this does not 
mean that merely because an appeal Court has not heard or seen the witness tt will in no case 
reverse the findings of a trial Fudge even on the question of credibility, of such question depends 
on a fair consideration of the matters on record When ıt appears to the appeal Court 
that important considerations bearing on the questior of credibility have not been. 
taken mto account or properly weighed by the trial Judge and such considerations 
including the question of probability of the story given by the witnesses clearly 
indicate that the view taken by the trial Judge 1s wrong, the appeal Ccurt should. 
have no hesitation ın 1eversing the findings cf the trial Judge on such questions. 
Where the question 1s not of credibility based entirely on the demeanc ur of witneses 
observed in Court but a question of inference of one fact from proved primary facts 
the Court of appeal ıs ın as good a position as the tral Fudge and ıs free to reverse the findings 
if it thinks that the inference made by the trial Fudge ıs not justified ? 

(After analysmg the evidence and holding that the respondent’s version of the 
case could not be accepted his Lordship proceeded ) 

Learned Counsel for the respondent, Mr T K Rajagopalan, invited our atten- 
tion to some of the decisions and contended that the party who seeks relief, whether 
under section 10 or under section 13 of the Act must adduce strict, satısfactory 
proof, that the standard of proof shculd be as high and rıgoıc us as in a criminal case 
and that the relief should not be granted cn the mere balance of prc bz bilities or on 
the basis of the benefit of doubt. As part of this argument, learned Cc unsel also 
urged that the fact that the respondent had failed to esteblish her case 2s pleeded 
by her and that the evidence adduced by her, oral or documentary, has been f und 
to be false and did not support her, would not in any menner help the appellent m 
the matter of discharging the heavy burden cast upon him to establish his case by 
clear positive, satisfactory evidence While we egree with a major porticn of this 
submussion, we are of the view that there 1s no wariant ım law for this extreme con- 
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tention It ıs sufficient to refer to the decision of the Supreme Ccurt in E F 
White v. Mrs K O White, as to the perspective of approach while deciding disputes 
in matrimonial causes The Supieme Court has observed that Courts ın India 
-while decidmg matrimonial causes, 

* shall act and give relief on prmciples and rules which ın the opımon of the 
‘Court are as nearly as may be conformable to the principles znd rules cn which 
the Court for Divorce and Matrimcnial Causes in England fo: the tıme bemg 
acts and gives relief” 

From this decision, ıt 1s clear that while awarding relief under section 23 of the 

Act, the Court must be satisfied beyond all reasonable dcubt and that what is 
required ıs that there should be a stiict enqwry imto the matter The word 
“strict? 1s sufficiently apt to describe the measure and lugh standard of proof. 
While pointing out that the two jurisdicticns, matrimonial and criminal, are district 
jurisdictions, the Supreme Court has extracted with approval, the statement cf the 
law by Lord MacDermott in Prestone Jones v Prestone Jones”, to the effect that the 
expression ‘ satisfied ? ın the statute means, ‘satisfaction by proof beyond reason- 
able doubt’ and that the standard of proof drawn from the criminal law is not a 
safe or proper analogy. 

As regards the precise umport of the standard of proof beyond reasonable dcubt, 

dt may be useful to refer to the followmg observations of Denning L J. in Miller v 
Mimster of Pensions’. 

“It need not reach certamty, but ıt must carry a high degree of probability 
Proof beyond reasonable doubt does not mean proof beyond the shadow of a 
doubt The law would fail to protect the community ıf it admitted fanciful 
possibilities to deflect the course of justice If the evidence 1s so strcng against 
aman as to leave only a remote possibility ın his favour which can be dismissed 
with the sentence, ‘ of course ıt ıs possible, but not ın the least prcbable,’ the case 
1s proved beyond reasonable doubt, but nothmg short of that will suffice ” 

This rule has been applied and followed in a recent Bench decision of this Ccurt 

Zn Subbarama v Saraswath4, approving the statement of the law by Venkatadrı, J., 
in Varadarajulu Nadu v Baby Ammal® In Bıpımchandra Shah v. Prabhavatı“, the 
‘husband sought divorce agaist the wife cn the ground that she had deserted the 
‘husband for more than four years prior to the commencement of the proceeding. 
The question was whether during the entire period of four years, the wife stayed away 
with the defınıte contmued, unbroken animus of not coming back to the husband 
or whether she had subsequently changed her mental attitude during that period 
and was anxious to jom the husband The wife’s case that she did not leave or 
desert her husband voluntarily and of her own free will but the husband actually 
drove her out of the hcuse was not accepted Even so, on the facts, the Supreme 
‘Court found.that after the wife left the husband of her own accord during the interval 
of 4 years the wife did not stick on to her decision but changed her mind and was 
-prepared to jomm the husband The Supreme Court observed at page 188 that 


“ the fact that the wife pleaded a case of constructive desertion by the husband 
and failed to establish that case would not necessarily lead to the conclusion that 
the husband had succeeded ın proving his case ” 


‘Learned Counsel for the respondent relied upon those observations It ıs needless 
to say that those observations should be understood ın the light of the particular 
facts of that case As a general rule, there cannot possibly be any dispute that in 
‘matrimonial proceedings the Court 1s vigilant to see that the burden of proof 1s 
satisfactorily’ and properly discharged by the applicant and that the respondent’s 
~putting forward a false defence is not regarded as sufficient by itself to establish the 
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truth of the applicant’s case At the same tıme, the putting forward of false defence 
will destroy the respondent’s credibility This does not, however, mean that m 
all cases, irrespective of the precise settiag and the nature of the rival theories, the 
Court cannot take into account 1ts own findings that the version cf the other side 1s 
totally false In numerous cases ıt will have a bearıng upon the ımference to be 
drawn upon the probabilities and the surrounding circumstances of the case and the 
assessment of the petitioner’s case Again, when there are only two diametrically 

opposite rival versions and the case dces not admit of any other theory the finding of 
the Court that the case of one of the parties 1s totally false may have scme bearing 
and relevance on the assessment of the truth cf the other version. Indeed ın many 

cases, the case may not admit ofa treatment of the two rival versions, ın two separate 
water tight compartments For mstance, ın this case if the case of the respondent 

that she left onlyin August, 19581s found against, thereis no other case that she left 

on some date other than November, 1957 and ze, between November, 1957 and. 
August, 1958 In this connection, ıt may be relevant to refer to a significant observa- 

tion ın the decison n E 7 Whitev. Mrs. KO White, already referred to. In that 
case the husband asked for the dissolution of his marriage on the ground that the wife 
had committed adultery by staymg for several days in the Central Hotel, Patna, along 

with one Mr David The wife, m contesting the petition, demed the whole episode 

of her stay in the Central Hotel along with Mr. David. The Supreme Court found. 
that her defence was totally false, but that she stayed in the hotel and in the hght 

thereof, assessed the evidence adduced by the husband and found the wife guilty of 
adultery This is what the Supreme Court observed at page 443. 


“The wife in the witness box wholly denied the episode of the Central Hotel 
including her stay there, which has deprived the Courts of her explanation. We 
are, therefore, unable to get any assistance from her or as a matter of that from 
respondent 2 as to what happened ın the hotel at Patna ” 


In the instant case, the wife respondent came forward with a false case about 
the circumstances under which she left the husband and the other events following 
thereafter. By this dubious conduct, she had deprived the Courts of her true expla- 
nation Even ım criminal cases, ıt is permissible for the prosecution to rely upon the 
fact that the explanation given by the accused ın his statement under section 342, 
Criminal Procedure Code, 1s patently false and opposed to the established facts: 
and circumstances of the case I am of the view that for a lumited purpose, depend- 
ing upon the particular facts of each case and also depending upon the nature of the 
competing rival theories, ıt will not be improper for the Court to take mto consıdera— 
tion, the fact that the case of one party has been proved to be completely false At 
the same time, it has to be borne in mind that that by itself would not amount to 
holding that the appellant has discharged the burden There is no need to refer to 
the other cases reed upon by learned Counsel for the respondent because we are 
resting our conclusion not upon mele balance of probabilities or on the theory of 
benefit of doubt or even on the ground that the respondent’s defence is false. We 
are satisfied that takıng the evidence adduced on the side of the appellant, along 
with the probabilities and surrounding circumstances of the case, the appellant has 
proved beyond all reasonable doubt that the separation of the couple was ın Novem-- 
ber, 1957. 

[After analysing the rest of the evidence His Lordship said :] 

Tt only now remains to consider the two circumstances strongly used against 
the appellant by Jagadisan, J , as powerful conduct evidence. The first is the failure 
to send an immediate reply to the telegram, Exhibit A-1, containing the news of the 
birth of the child. The learned Judge himself in the later portion has stated that 
having regard to the cırcumstances of the case, the prestige of the family, the conduct 
of the appellant was a fair and reasonable attitude and anybody ın his position. 
would have done the same thing. I may, in this connection, refer to the observa— 
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tion of Lord Dennmg in Joyce v Joyce), that ın matrımomal cases, ıt 1s better for 
the Judge to apply the same standard ın all his findings In that case, the tral 
Judge used some set of circumstances ın two contexts mutually inconsistent and 
this ıs how Lord Dennmg put the matter — 


“ He very rightly acquitted the wife and the party cited of the charge of adultery 
saying that he was ‘not sure’ that there was adultery between them But then 
he seems to have taken the suspicicus circumstances into acccunt ın ccnsidering 
whether to exercise discreticn ım her favcur He said . ‘I am left with a feeling 
of grave suspic n as to whether the party cited has committed adultery with the 
petitioner and she with hım IfI had to decide this case on a balance of proba- 
bilities, I would make a finding of adultery ” 


So hus findings depended on the difference ın the standard of proof On the 
one hand, ın considering whether the chaige was proved against her, he had to 
be ‘sure’, that is, be satisfied beycnd a ressonable doubt , and he acquitted her 
On the other hand, m considermg discretion, he could Icok at it on a balance of 
probabilities and ın effect find her guilty. It reminds me cf Hornal v Neuberger 
Products Lid ?, where different findings were made by a Judge according to the 
standard of prcof he applied I think that such a difference 1s very undesirable 
Its better for the Judge'to apply the same standard ın all his findmgs He shculd 
ask himself ‘Am I satisfied that adultery has taken place ®’ If, yes, he shculd 
find her guilty If no, acquit, her, aad having acquitted her, he should not take 
it agaist her when exercismg discretion.” 


I am also of the view that the appellant was well advised ın keeping quiet at that 
moment and ıt 1s not right nor fair to expect him to send an immediate protest while 
his wife had not even been dischaiged'fiom the Nursing Heme It must be bcrne 
in mind that the appellant’s father and the respcndent’s mother are very near relat- 
tives, brothers and sisters Is ıt right to expect of the appellant to send an immediate 
reply to Exhibit A-1, even while the respondent was m the Nuising Heme, charging 
her with adultery, proclaımıng the child as a bastard and threatening the wife with 
Court proceedings ? To expect any such conduct cn the part of the husband would 
mean to expect hun to behave not hke a human being, but a beast devoid of all 
culture. 

[The second circumstance adverted to above has been deleted as unnecessary ] 


The result 1s that the judgment of the learned City Civil Judge and Jagadısan,J , 
are set aside The question of appropriate relief which wculd meet the end of 
justice on the peculiar facts and circumstances cf the case poses a problem This 
case ıs a typical ımstance of best ıllustraticn of the proverbial saying “ Justice delayed 
is justice dened ” When the appeal came before the first Bench, my Lord, the 
Chief Justice and Natesan, J , attempted to compose the differences between the 
parties But as the compromise proposals did not take any shape, the Bench directed 
the postıng of the appeal before us Even at the commencement of the hearing, 
Counsel on both sides stated that there is no questicn of any settlement The final 
rupture and separation between the parties tcok place more than ten years back and 
the appellant ıs made to suffer for the mevitable delay of Court proceedings and this 
Court taking the final decision ın his favour, setting aside the erroneous views held 
up till now. The maxim actus curae nemnem gravabi—' An:act of the Ccurt shall 
prejudice no man ”, has been applied in varying contexts so that no party suffers 
any prejudice through the instrumentality of the Court and the Court proceedings. 
Precedents are not wanting ın which by the application of this salutary principle of 
justice underlying this maxım, judgments have been entered retrospectively to meet 
the justice of the case, the decision taking effect for a period long anterior to the date 
of the judgment—Vide Broom’s Legal Maxims, roth Edn. page 73, 1939 Edn. 
Tf the award of the relief of judicial separation has not been delayed, the appellant 
would have been entitled to the relief of divorce under section 13, sub-secticn (1-4) 
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sub-clause (z) read with section 23, there having been no reunion between the parties 
for the past over ten years. The question whether m this proceeding itself, there 
can be a decree for judicial scparation dating back to the date of the petition and a 
decree for divorce under section 13, sub-section (1-4), sub-clause (1) was debated 
an the course of the hearmg and whether ın view cf the language ın section 13, the 
Court will have jurisdiction to award the relief of divorce ielying upon the funda- 
mental legal maxim referred to above In view of the fact that our decision may 
not be the final say in the matter, we took the view that ıt would only complicate 
matters if we were to award the relief of divorce under section 13 _It is unfortunate 
and a matter for regret that besides suffermgs of every land ın his married life, the 
appellant has to wait for another two years before there can be a final legal severance 
of his marital ties In this view, we are not expressing any final opınıon as to the 
jurisdiction of the Court to mould the relief in matrımcnıal causes by the combined 
“operation of section 10 and section 13 read with section 23 of the Act. i 


‘The appeal ıs accordingly allowed. I agree with my learned brother about the 
„order as to costs ' : 


Ramaprasada Rao, 7 —The appellant (husband) 1s seeking judicial separation 
-from the respondent (wife) who 1s his father’s sister’s daughter The marital life of 
the spouses was not rosy and was always ımpregnated with unhealthy and unhappy 
-pm pricks The appellant married the respondent according to the Hindu rites 
in 1943 at Maradagırı ın former Bellary district ın the composite State of Madras 
The appellant was a student then Exceptmg for one month, July, 1948, the res- 
pondent ıs stated to have been residing with her parents till 1948 This was so even 
-when the appellant left for the United Kingdom for higher studies. On his return 
ın 1953, the respondent jomed him ; but even then her consortrum with him was for 
a short while She left agam for her parents’ house and joined him at the ınterven- 
.tion of elders after the appellant shifted to No. 439, Poonamalle High Road, a promi- 
-nent highway in the City The appellant’s version is that he was bearmg with all 
the idiosyncrasies of his wife with assiduous patience and in fact was anxious to 
~have a child. The respondent was subject to an operation for conception in or 
about the year 1956. The wife however was not responsive, and, accordmg to the 
appellant, she was 1adifferent and was averse to share the common bed, thus making 
the life of the appellant most unhappy The respondent, however, denies that she 
„ever kept herself aloof from the consortium of her husband, and, ın fact, she could 
-not wm over the affections of her husband because she was not good looking and 
~uneducated Her complaint ıs'that she was being constantly nagged by her husband 
because of her backward social qualities: We are not however concerned ın this 
. case with facts attendant and relating to physical or mental cruelty The primor- 
dial fact, which 1s the primary setting on which the bedrock of the petition under the 
Hindu Marrıage Act; 1955 filed by the appellant rests, and as is now contended, 1s 
that the respondent 1s guilty of sexual mtercourse with a third party, other than 
- himself, within the meaning of section 10 (1) (f) of the Act, and hence the appellant 
is entitled to judicial separation on that ground It may be noted that though origi- 
- nally the petition was founded on the ground of adultery and a divorce was sought, 
the appellant pressed his claim at the appellate stage though not at the tral stage, 

- for judicial separation. That the petitioner can ask for the lesser relief of judicial 
separation, though ın the first instance divorce was sought, ıs indisputable: and 
rightly therefore the learned Counsel for the respondent did not demur to the course 
adopted by the appellant hoth before Jagadisan, J, who heard the appeal an 

~ before us. $ 
The primary facts on which this petition is sought to be sustained, after founder- 
“ing the charge of adultery, may be noted As already stated, the spouses, though 
~- under the same roof, were not living happily Complaints and cross complaints 
were the order of therr living. According to the appellant, the rendition of conjugal 
rights by the respondent was an anathema to her, ın spite of lus honest overtures 
to consummate the marriage. Such domestic bickerings took an abnormal turn, 

+ that according to the appellant, she would not talk to him freely, she would cook 
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for herself in the bedroom, she would not permit him to sleep with her on some 
pretext or other, and her hostility and aversion towards him reached the zenith ın 
1957. The respondent however denies such a state of affairs and would have it 
that it was the appellant who was avoiding her and was taking a delight in freely 
mixing up with other ladies of questionable character. On 17th November, 1957, 
the respondent is reported to have left the abode of the appellant after spittmg and 
cursing the appcllant. In such a huff she left along with her brother and sister-ın- 
law that she went in a taxi, though her husband was possessed of a car and was 
quite opulent at that time. The respondent no doubt admits of the parting, but 
would say that she ceremoniously left him with her brother quick with child m 
August, 1958 and everything was normal tll then It is not m dispute that the 
respondent gave birth to a child on 23rd December, 1958 It is also common 
ground that the appellant had no access to the respondent after she left her husband’s 
abode The crucial question is, when she left No 439, Poonamallee High Road, 
Madras, her husband’s residence. If, according to the appellant, she left on 17th 
November, 1957, then the child born on 23rd December, 1958, cannot be the appel- 
lants and that circumstance by itself would satisfy the ingredients of section 10 (1) 
(f) of the Act. If, on the other hand, the respondent left in August, 1958, as spoken 
to by her, the appellant should fail. 


If the version of the respondent that she left in August, 1958 is accepted, then 
the issue whether the appellant did have access to the respondent during the crucial 
‘period necessarily looms large. As the words “ access” and “non-access ” are 
words of significance in matrimonial causes, we are bound to adopt the timorous 
course of construing such words of art in its correct and not ın some vague and 
extended meaning. The word “ access * can be explained as an indicia of oppor- 
tunity for marital intercourse. Like any other physical fact it could be proved by 
‘direct or circumstancial evidence Direct evidence can only be secured through the 
spouses concerned. There was once a controversy in India—whether in bastardy 
proceedings, evidence of either spouse 1s admissible. In fact, a moot question was 
raised, whether the rule in Russell v. Russell’, precluding such admission of the 
evidence of the husband is adaptible to Indian conditions. The final authoritative 
pronouncement 1s now rendered by the Supreme Court ın Venkateswarlu v. 
Venkatanarayana*, wherein their Lordships say that there is nothing in the Evidence 
Act to prevent the spouses giving evidence of non-access. 


In this case, the appellant who ıs a manofstatus and a wellknown doctor, was 
anxious to have a child He had an operation done to his wife in 1956. As stated 
already, the married life was quite normal But the appellant’s anxiety to have 
‘children, after 14 years of marriage, can easily be visualised. The respondent was 
rigid and melastic. She grew more turbulent and in 1957 there was a complete 
breakdown He would say that after 1956 “ the quarrels increased and we lived 
separately in the same house not having access to each other”? The explosive 
conduct of the respondent when she left her husband’s roof m a taxi after having 
cursed and spat at the house 1s a strong circumstance to reflect the mind of the res- 
pondent and ın what circumstances she left. This incident throws considerable 
cloud on the propriety of the behaviour of the respondent ın relation to her matri- 
monial home It is no doubt imperative for the Courts to foster and protect the marital 
tie as it ıs a matter concerning society at large and 1s of grave public importance. 
A fortor: ıt is so, when a matter arises whether the husband should be deemed to have 
access to the wife at the crucial tıme such that the resultant child may be legitumised 
instead of bastardised. In this case non-access to the wife before she left is spoken 
to by the husband Such evidence ıs admissible, but should be considered with 
caution, and as pointed out by Panchapakesa Ayyar, J, in Dr. Dworaka Ba v. 
Prof Nainan®, with a lynx eye. As corroboration of such evidence is practically 
ımpossible and indeed not required, the surrounding circumstances, an overal 
picture and the conduct of the parties do act as legal accessories to weigh such 
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uncorroborated testimony. Even in cases where adultery or any other matrimomal! 
offence is alleged, the offence complained of should be proved beyond reasonable: 
doubt. Undoubtedly, matrimonial proceeding 1s an ordinary civil proceeding. 
But as it involves the disruption of marital tie, law imposes a stricter degree of 
scrutiny of the evidence, 1f uncorroborated Such corroboration 1s demanded as a 
rule of precaution and prudence so that a well instructed mind may be able, after 
bringing to bear 1ts own observations and experiences of life, to judge from the pros 
and cons of each particular case, whether the sole zps dixit renders possible the theory 
set out The words of Sinha, J , ın Bipinchandra Shah v. Probhavatı!, may be usefully 
quoted. 

“|... .. though corroboration is not required as an absolute rule of law the 
Courts msist upon corroborative evidence, unless its absence 1s accounted for to the 
satisfaction of the Court In this connection the followmg observations of Lord. 
Goddard, C J , m the case of Lawson v. Lawson?, may be referred to —‘ These 
cases are not cases ın which corroboration 1s required as matter of law. It ıs 
required as matter of precauton ” 


In the ultimate analysis, the evidence of the husband and other evidence and. 
circumstances ought to be clinching and cogent to exclude the possibility of ınno- 
cence of the person against whom the matrimonial offence 1s alleged 


(After examining the evidence His Lordship said :]. 


From the above discussion we are constrained to take the view that ever 
before she left her husband’s abode, the appellant did not have ‘ access’ to her or 
opportunity for sexual intercourse during the year 1957. 


[On the question as to when the respondent left her husband His Lordship. 
after discussing the evidence said | 
We have no hesitation to hold that the respondent left in November, 1958 and not 
in August, 1958. 

We have now to consider whether the matrimonial offence within the meaning 
of section 10 (1) (f) can be said to have been committed by the respondent, beyond. 
reasonable doubt 

[After discussing the evidence on this aspect His Lordship proceeded .} 

As pointed out by a Full Bench of this Court ın John Howe v. Charlotte} Howe, 


“a child born eleven months after the cessation of marital intercourse was. 
illegıtımate and that the petitioner was entitled to a divorce ”. 


We need not go so far, as the overwhelming probabilities in this case assuredly 
point out that a marital offence within the meaning of section 10 (1) (f) has certainly 
been committed and ıt has been brought home to the respondent beyond reasonable- 
doubt. Mere strictures on the appellant for not having expressly mentioned about 
the curious circumstances of the birth of a child after the respondent left him in. 
November, 1957 would tantamount to mincing matters Itis an accepted canon 
of law as stated by Brown L J ın Gropoor v. Smth*, “ Courts do not exist for the 
sake of discipline, but for the sake of deciding matters m controversy ” Followmg 
the sahent princtple we find that the respondent, after the solemnisation of # the 
marriage, had sexual intercourse with a person other than her spouse. Whilst 
rendering our finding as such, we have borne in mind that the question of legitimacy 
1s of ımportance to the State and to the child and that this universal adage has to 
be applied in a matrimonial action. 

Learned Counsel for the respondent however relied upon Subbarama Reddıar v. 
Saraswat Ammal®, to state that this Court whilst exercising jurisdiction under the 
Letters Patent ought not to interfere with the findings of fact rendered by the karned. 
Appellate Judge. Subbrama Reddiar v. Saraswati Ammal®, was a case ın which 
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Venkatadri, J , vırtvally heard a second appeal ın a mətrımomal action In those 
circumstances Anantanarayanan, O CJ, (as he then was) and Ramakrishnan, J- 
were of the view that the findings of the lower Court are binding in second appeal 
and Venkatadn, J , had no jurisdiction to re-assess the evidence and come to any 
other conclusion even if the learned Judge thinks that the evidence ought to be 
appreciated differently or that some part of the testimony ought not to be believed- 
We may however advert to a decision of the Division Bench of this Court in Md. 
Maracawr v Veyanne Thevar1, and to the dicta of the Supreme Court ın Earmst John 
White v. M/s Katheleen Olwe Whte?. Rajammannar, C J, and Rajagopala Ayyan- 
gar, J., ın Md. Maracaw v. Veyanna Thevar', observed — 

“ Ordinarily, we are never inclined to interfere ın cases where one learned 
Judge has exercised a discretion, but in the circumstances of this case, we are 
convinced that the learned Judge wrongly refused to exercise the discretion ın 
favour of the appellant, and we are not satisfied that the ground on which the 
learned Judge refused to exercise this discretion in his favour 1s well-founded ” 

More apposite is the following observation of Kapur, J, speaking for the 
Supreme Court in Earmst John White v. M/s Kathelean Olive White? : 

“ The Supreme Court will not ordinarily interfere with the findings of fact given 
by the trial yudge and the appeal Court ; but if in giving the findings the Courts 
ignore certam important pieces of evidence and other pieces of evidence which 
are equally ımportant are shown to have been misread and misconstrued and if 
the Supreme Court comes to the conclusion that on the evidence taken, as a whole 
no tribunal could properly as a matter of legitimate inference arrive at the con- 
clusion that it has, interference by the Court will be called for ”’. 

While respectfully adopting the observations of the Supreme Court as above, 
we may point out that that was a case ın which the Supreme Court interfered ına 
matrimonial case. We have already amply justified our stand in coming to a con- 
clusion different from Jagadisan, J The learned Appellate Judge was not exercis- 
ing jurisdiction in second appeal either In certain important particulars, the 
evidence has been misread and misconstrued. We are therefore of the view that the 
findings of fact of the lower appellate Judge in the peculiar circumstances of this 
case can be re-assessed by us ın the manner we did as above. Having regard to 
the normal course of events and human conduct, we find that the appellant has 
proved his case that the respondent is guilty of an offence within the meaning of 
section 10 (1) (f), and whilst therefore allowing the appeal, grant the appellant a 
decree for judicial separation This appeal is therefore allowed, but in the peculiar 
circumstances of this case, there will be no order as to costs 


VE. e Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice T. RAMAPRASADA Rao. 


Annavi Moopan and another . Petiteoners* 
v. 
Munia Moopan . Respondent. 
Madras Cultwwating Tenants (Payment of Fair Rent) Act (XXIV of 1956), sections 4 and 15— 
Scope— Tenant raring sugarcane crop on the leasehold lands without the permission of 
the landlord—Act, not contemplating fixation of fair rent for sugar cane crop—Landlord, 
of could claim farr rent—Order 7, Rule 77, Gevıl Procedure Code 
The Madras Cultivating Tenants (Payment of Fair Rent) Act, 1956, whilst 
providing for the fixation of fair rent ın the case of wet land where the normal 
produce 1s paddy, it avoids to advert itself to cases where the main crop 1s sugar- 
cane, plantain or betel vines, etc. In the instant case, ıt 1s not in dispute that 
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the tenant is raising, as his main crop, sugarcane If sugarcane is the main 
crop raised by the tenant, nothing in Act XXIV of 1956 shall apply to such a 
land, during the period when such land, is used for such a crop (section 15). 
That being so, the question arises whether Exhibit B-2, even if it could be consi- 
dered as the fair rent fixed under Act XXIV of 1956 and within the meaning of 
section 4 of that Act, can at all have any effect on the claim projected, as at present, 
by the landlords, for an increased rent, on the basis that the tenant is raising 
sugarcane and not the ordinary wet crop of paddy 


In a case where the tenancy does not expressly connote the rent payable by the 
tenant to the landlord, then the Courts have jurisdiction, as ın the United King- 
dom a jury has, to fix what is known as reasonable market rent for the property 
and avoid unjust enrichment to the tenant. 


Under Order 7, Rule 7, Civil Procedure Code, the Court is entitled to grant 
such relief as it thinks just and as ıt ıs necessary in the circumstances of a case. 


Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the Decree of the Court of the District Munsif, Karur, dated 27th August, 1965 and 
passed in S.C.S. No. 11 of 1965. 


K. Sarvabhauman and T. R. Mam, for Petitioner. 
Respondent not represented. 
The Court delivered the following 


Jupement —Though this Civil Revision Petition arises under section 25 of the 
Provincial Small Cause Courts Act, it raises a very ınteresting and ımportant ques- 
tion oflaw. It is very unfortunate that the defendant is not represented before me. 


The plaintiffs as landlords filed a suit for recovery of a sum of Rs. 312-50, 
said to be due by the defendant towards rent, which, according to them, was payable 
by the defendant, in respect of the occupation of their lands It is common ground 
that the defendant 1s the tenant of the petitioners. The petitioners purchased the 
property on gth June, 1963 The respondent-defendant was m occupation of the 
suit lands, long prior to the purchase by the plamtiffs, and he was also a tenant 
under the predecessor-in-interest of the plaintiffs. It 1s also common ground that, 
under Exhibit B-2, fair rent was fixed for this tenement in the occupation of the 
defendant, in or about December, 1956 The case of the plamtiffs is that after 
1963 the defendant began to raise sugarcane crop on the leasehold lands without 
. their permission and concurrently did not oblige himself either under a contract or 
by any arrangement to pay increased rent, for using the lands for purposes of 
raising sugarcane crop. For the year Sobakrithu, the defendant cultivated sugar~ 
cane crop but paid only a sum of Rs. 487-50, which was the far rent fixed ın Exhibit 
B-2. When the landlords protested and demanded “a fair rent,’ which, according 
to them was at Rs 5 per cent., the defendant refused to comply with the demand, 
and, therefore, the plamtffs had to file the suit to recover the sum of Rs. 312-50, 
being the balance payable by the defendant based on their estimate of rent. No 
doubt the plaintiffs have characterised this amount as rent. The defendant took 
up the position that the plaintiffs are not entitled to anythmg more than the agreed 
rent, and as such agreed rent has already been paid, no further amount is payable. 
The learned District Munsif who went into the question found that the plaintiffs 
were not entitled to claim anythmg more than the fair rent. He was of the view 
that, in the absence of any fresh agreement between the parties, no claim for mcreased 
rent or money equivalent for such unauthorised use and occupation could be 
claimed by the plamtiffs, when Exhibit B-2 was in force. He found that the rent 
fixed in Exhibit B-2 was for cultivation of any crops, and thus he dismussed the suit 
of the plamtffs The present revision petition is against the said decree and judg- 
ment of the learned District Munsif. 


‘Rent’, no doubt, is not defined both in the Madras Cultivating Tenants 
Protection Act, 1955 and m the Madras Cultivating Tenants (Payment of Fair 
Rent) Act, 1956. But the latter enactment evolved a procedure to reckon what is 
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known as fair rent under the Act. This is what is provided for in section 4 of the 
Act. There is, however, no definition of rent even in this Act Section 6 of the 
Act provides that, where ın respect of any land faır rent has been determined under 
the Act, it shall continue in force for five years. One other important provision. 
which has a bearing on the discussion to ensue is section 15, which reads as follows : 


“ Nothing in this Act shall apply to any land during the period when such land 
is used for raismg as mam crop, sugarcane, plantain or betel vines or any crop 
which does not give any yield for a contmuous period of two years or more from 
the tme of cultivation or to any contract merely for collection or harvesting of 
produce of any kind ” 


The mam contention of Mr. T R. Mani, learned Counsel for the landlords, 
is that the lower Court failed to see that, ın the circumstances of this case, the plain- 
tiffs are not helpless to call upon the Court, as a civil Court, to exercise its yurısdıc- 
tion to fix the fair rent as popularly understood, notwithstanding the fact there is 
no subsisting contract as 1s statutorily understood He would rely upon several 
passages in Halsbury’s Laws of England, Woodfall on Landlord and Tenant, Hill 
and Redman’s Law of Landlord and Tenant and Anson’s Law of Contract. It is 
necessary to consider the passages cited by him, to find whether the civil Court, 
placed in the circumstances as it 1s, has jurisdiction to fix what can be termed as 
reasonable compensation that has to be paid by the tenant who is admittedly in 
occupation of the landlord’s property, in the absence of a contract to that effect 
between the parties Halsbury (Vol. 23) at page 559 (paragraph 1229) says: 


“ Provided there ıs no lease under seal the landlord may also bring an action 
for use and occupation to recover a reasonable satisfaction for the lands held or 
occupied by the tenant. This remedy ıs available where a person has been in 
occupation of land without an agreement fixing the amount of rent. ....” 


The following passages from Woodfall on Landlord and Tenant (26th Edition) 


appearing at pages 488, 504 and 506 are apposite. At page 488, the learned author 
says. 


“ The action which can in such case be maintained is not to recover rent, but 
for damages due on an implied agreement to pay for the use of the landlord’s. 
property, and arises rather out of what may be called a quasi-tenancy than from 
the strict relation of landlord and tenant.” 


At page 504, the following passage occurs : r 


“ He who holds another’s premises with his permission, but without an express 


bargain as to the rent, agrees to pay what a jury may find the occupation to be 
worth ” 


At page 506, the learned author proceeds to say- 


“ But the jury may give the landlord à larger sum for the contmued occupation, 
if there be circumstances to show that such increased rent was expected by him 
ın the event of the tenant holding over, and that such expectation was known to 
and not repudiated by the tenant” 


The passage extracted from Halsbury 1s repeated in Hill and Redman’s Law of 
Landlord and Tenant. It is not necessary for me to repeat the same. The basis 
on which a jury can assess a clam in the case of a quasi-contract or a guası-tenancy, 
as the case may be, has been well laid down by Anson ın his Law of Contract (21st 
Edition). At page 539, the learned author says that a quasi-contract 1s one under 
which the rıght to recover money does not arise from any agreement of the parties 
concerned, but ıs imposed by the law, so that ın this respect a guasi-contract resem- 
bles a tort. The author says at page 540 


“The principle is, then, one of unjust benefit, or unjust enrichment; and this 
benefit may have been conferred on the defendant by the plaintiff humself, or 
by some person other than the plamtıff” 
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In the light of the above principles, ıt is very clear that Courts are not helpless 
in adjudicating the rights of parties in relation to quasi-tenancies or quasi~contracts. 
A common example which could be cited where Courts exercise such jurisdiction 
is, when amounts are paid under the doctrine of guanlom merui Even though 
no wages are fixed as between an employer and employee, and if the employer 
takes such services from the employee, and the latter works for him m the expecta- 
tion of securing reasonable and lawful wages, then the law compels the employer to 
pay hım reasonable wages under the doctrine of quantum mermt. Thus also 1s equally 
based on the principle of quasi-contract and avoidance of unjust enrichment It 
is an accepted canon of justice, euqity and good conscience that no one can enjoy 
other’s properties to the detriment of that other Courts are zealous to checkmate 
such notorious aggrandisement and ımproper negation of the normal benefits to 
which the owner of a property would be entitled from his tenant We also 
find illustration of this equitalbe principle im section 70 of the Contract Act as 
well 


The question, however, is as to how and m what manner Courts can afford 
reliefs to the affected party in such cases The Madras Cultivating Tenants? (Pay- 
ment of Fair Rent) Act, 1956, whilst providing for the fixation of fair rent ın the case 
of wet land where the normal produce 1s paddy, it avoids to advert itself to cases 
where the main crop 1s sugarcane, plantain or betel vines etc In the instant case, 
it ıs not m dispute that the tenant ıs raising, as his main crop, sugarcane. If sugar- 
cane 1s the main crop raised by the tenant, nothing ın Act XXIV of 1956 shall apply 
to such a land, during the period when such land 1s used for such a crop (section 15). 
That being so, the question arises whether Exhıbıt B-2, even if ıt could be consi- 
dered as the fair rent fixed under Act XXIV of 1956 and within the meanmg of 
section 4 of that Act, can at all have any effect on the claim projected, as at present, 
by the landlords, for an mcreased rent, on the basis that the tenant 1s raising sugar- 
cane and not the ordinary wet crop of paddy In my view, the landlords could, 
and the plaıntıfIs ın the ınstant case can, project such a claim. 


My reasons are that, on the principles laid down by the learned authors as above, 
in a case where the tenancy does not expressly connote the rent payable by the 
tenant to the landlord, then the Courts have jurisdiction, as in the Umted Kingdom 
a jury has, to fix what 1s known as reasonable market rent for the property and avoid 
unjust enrichment to the tenant I have already stated that ıt would be the very 
negation of the rights of the landlord, if the tenant were to contmue im occupation 
of the holding and raise a mam crop like sugarcane to the detriment of the landlord 
and without his authority, and yet would refuse the lawful demand for payment of 
increased rent by the landlord as prevailing ın the locality. Mr Justice Natesan, 
in an unreported decision ın C R P. No. 1894 of 1962 had occasion to consider a 
very simular question, and was of the view that Courts could ın such circumstances 
consider what can be the fair rent for the land in question. It was, of course, not 
necessary for the learned Judge to fix the rent1in that case, as ıt proceeded on a 
different basis altogether. 


Having thus far upheld the right of the landlords to reasonable compensation, 
so as to avoid unjust enrichment on the part of the tenant, what is the procedure to 
be adopted to fix such rent which was not the subject matter of agreement or arrange- 
ment between the landlords and the tenant? The normal basis ıs the market rent 
or fair rent that ıs beng obtained for similar land ın simular locality in the vicmuity 
In the instant case, evidence was let in to the effect that a sum of Rs. 5 per cent is 
the prevailing rent ın the locality for such land cultivating sugarcane and plantain 
"This was not adverted to by the learned District Munsif He dismissed the sut on 
the only ground that, ın the absence of a contract between the parties or an enforce- 
able arrangement which could be conceived by law, he was unable to interfere and 
grant the relief. This approach to the problem ıs obviously incorrect, because 
the landlords in such circumstances ought not to be left without a remedy He has 
a right to collect rent Hus suit cannot be summarily dismissed, even though he 
hhas such a right, because rights and remedies are correlated, and 1t is the duty of the 
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Court, in the exercise of its jurisdiction, to find a relief, so that the just rights can 
be worked out It is no doubt true that the plamtıfis have claimed an amount as 
rent But, under Order 7, rule 7, Civil Procedure Code, the Court ıs entitled 
to grant such relief as ıt thinks just and as ıt ıs necessary in the circumstances of a 
case I am satisfied that this 1s a case m which, though the nomenclature employed 
by the plaıntıffs ıs rent, yet they have to be paid reasonable compensation which has 
to be evaluated and which has not been done by the lower Court The respondent 
ıs not represented and ıt would not be fair that I should embark upon such an enquiry 
in this cıvil revision petition m this Court To enable the respondent to 
have an opportunity to let ın evidence regarding the prevailing rent ın the locality 
and also to enable the petitioners to state therr case that Rs 5 per cent 1s the reason- 
able rent payable by the respondent-defendant, I feel it 1s necessary, ın the interests 
of justice, that the case should be remitted to the file of the learned District Munsif 


For the above purpose, while, therefore, setting aside the order of the learned 
District Munsıf, the case is remitted to his file to have a fresh enquiry, as to the 
‘quantum of rent to which the petitioners-plaintffs are entitled and which the respon- 
‘dent—defendant has to suffer in the circumstances Both parties will be permitted 
to let ın evidence. The costs will abide by the result. 

V M.K. ———— Petitioner allowed Remanded 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT CMR M ANANTANARAYANAN, Chief Justice AND MR. JUSTICE 
M NATESAN 
Sathıyamurthı Transport Co , Vellore . O Petıtoner* 
v. 
‘The State Transport Appellate Tribunal, Madras and others Respondents 


Motor Velucles Act (IV of 1939), sections 47 (3) and 64 (1) (1)—Motor Vehicles Ruless 
Rule 14.7 (as amended by G.O. Ms No 1852, dated 28ih May, 1965)—Order passed 
by R T.A under section 47 (3)—Appeal under sechon 64 (1) (1) by a existing operator— 
Competency. 

An existmg operator, if he considers an order under section 47 (3) is preyudicial 
to him, 1s an aggrieved person He ıs therefore entitled, ın view of the recent 
amendment to rule 147 of the Motor Vehicles Rules, to prefer an appeal under 
section 64 (1) (2) of the Motor Vehicles Act, from an order passed by the Regional 
Transport Authority under section 47 (3). 

Lakshminarain Agarwal v State Transport Authority, UP. (1968) 2 S.G J. 74, 
followed Regional Transport Authority v Metiupalayam Coonoor Service, (1965) 1 
MLJ 341 -LLR (1964) 2 Mad 641. held no longer good law. 

Petitions under Article 226 of the Constitution praying the High Court to 
issue writs of certiorar: calling for records connected with the order of the Tribunal 
in Appl. No 336 of 1966 etc and quash the orders therein. 


M N. Rangackan, V. GC Palamswam, K. Thirumala, V Subramaman, G. $. 
Prakasa Rao, G Ramanswam and A R. Ramanathan, for Petitioner. 

S. Parthasaratkı, M. Kalyanasındaram and The Government Pleader, for 
Respondents. 

The Order of the Court was made by 

Natesan, 7 —In these writ petitions the short question for consideration 1s whether 

an existing operator can prefer an appeal as a person aggrieved under section 64 (1) 
(0 of the Motor Vehicle Act 1939, from an order passed by the Regional Transport 
Authority under section 47 (3). This question has been referred to a Bench by 
our learned brother Kailasam, J , ın view of the decision of this Court ın Regzonal 
Transport Authority v Mettupalayam Coonoor Serwcel, In that decision a Division 





*WP Nos 2077 of 1966, etc. roth January, 1968, 
1 LLR. (1964) 2 Mad 641 (1965)1 MLJ 341 
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Bench of this Court consıdered the guestion whether a revision can be filed against 
an order passed. under section 47 (3). At the time the decision was given, no appeal 
was provided from an order under that section. Since then an amendment has been 
made to rule 147 of the Motor Vehicles Rules by G.O. Ms. No 1852, dated 28th 
May, 1967. The new sub-rule (2) of rule 147 runs thus :— 


“ Under clause (1) of sub-section (1) of section 64, the followimg orders of the 
Regional Transport Authority or its Secretary and the State Transport Authority 
or its Secretary shall also be appealable subject to the restrictions laid down in 
sub-rule (1).” 


Then follow the orders that could be appealed against. The orders made 
appealable are set out in clauses (a) to (m) of sub-rule (2). By clause (1) an appeal 
is provided from an order passed by the Regional Transport Authority undér sub- 
section (3) of section 47. But the provision for appeal under the sub-rule is subject 
to the restrictions laid down in sub-rule (1) of section 64, and the relevant provision 
gives night of appeal to a person aggrieved by any order which may be prescribed. 
in section 64 (1) (1). So though the rule prescribes that an order passed under 
section 47 (3) is appelable, the appeal, can only be by an aggrieved person. 


The question 1s whether an existing operator could be considered to be a person 
aggrieved by an order under section 47 (3) In the case referred to above the dec 
sion wherein necessitated the reference, after cobserving that the revisional power 
under section 64 (2) could be exercised only when a person seeking the exercise of 
that power 1s aggrieved, ıt is remarked (at page 346) : 


“ That an order under section 47 (3) ıs general in character has now been 
recognised in the recent decision of the Supreme Court Abdul Mateen v Ramkavlash', 
to which we have made reference earlier. No existing operator can obviously 
be affected by a mere decision on the part of the Regional Transport Authority 

. to put additional stage carriages on a particular route or to open up new route. 
His grievance can arise only if actually additional buses are put on the route, 
that is, when a permit is granted. . . .. . Therefore an existing operator 
cannot have any right to challenge the order of the Regional Transport Authority 
under section 47 (3).” 


If this view has to hold the field, the right of appeal now provided will not be 
available to the existing operators. In the connected batch of writ petitions we 
have elaborately considered’ the position of an existing operator in relation to an 
order under section 47 (3) and we have expressed the view that an order under 
section 47 (3) may substantially affect him. But for the recent decision of the 
Supreme Court ın Lakshminarain Agarwal v. State Transport Authority, U P.2, which has 
been made available to us, 1t might have been necessary for us to refer the question 
now raised to a Full Bench. As it is, in view of this decision of the Supreme Court, 
we are absolved from the need for any elaborate consideration of the question In 
that case the Allahabad High Court was of the view that an existing operator had. 
no say in the matter of determination of the strength on a route under sub-section. 
(3) of section 47 and it was in the discretion of the Regional Transport Authority 
to determine the strength on a route, after considermmg the various matters 
enumerated in clauses (a) to (f) of sub-section (1) of section 47 The question was 
whether a revision lay under section 64-A of the Motor Vehicles Act, from an order 
under section 47 (3) by an existing operator. 


Meeting the argument for the State, that no revision lay at the instance of an. 
existing operator because he cannot be called an aggrieved person, the Supreme 
Court remarks — 


“ We are unable to say that no existing operator can be aggrieved by an order 
made under section 47 (3), ıncreasıng or decreasing the number of stage carriages; 
it would depend on the facts and circumstancs of each case. In a particular case 
it may be to his advantage and he then would not file a revision against ıt, but 


1. (1963) 38.C R 523.AIR 19635C 64 2 (1968) 2 SCJ 74 
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if he files a revision when an order made under section 47 (3) is prejudicial to his 
interests, there is no ground for denying hım the right to approach the revisional 
authority and seeking its order. An order under section 47 (3) affects the future 
workıng on a route and we are of the view that such an order would have repercus- 
sion on the working of the existing operators, whether for their good or not”. 


It is clear that on the expression of opinion by the Supreme Court, the view 
taken by this Court in Regional Transport Authority v. Metiupalayam Coonor Service}, 
cannot be considered as good law. An existing operator, if he considers an order 
under section 47 (3) is preyudicial to him, is an aggrieved person. He is, therefore 
entitled in view of the recent amendment, to prefer an appeal under section 64 (1). 
The orders of the Transport Appellate Tribunal rejecting the appeals before it as 
not maimtamable, are set aside. The Appellate Tribunal will have to re-entertain. 
the appeals on its file and dispose of them according to law. By writs of certorare 
the orders passed by the State Transport Appellate Tribunal are quashed and the 
appeals released for fresh disposal. No order as to costs. 


V.K. —— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice N. KRISHNASWAMI REDDY 
Ramaswami .. Accused 


Prevention of Food Adulteration Act (XXXVII of 1954), seckons 2 (1) (1), 7 (1) and 16 
(1) (a)—Addıton of preservative to the sample of milk saged and application of freezing 
point method—Analysts’ report—Conviction, uf sustamable. 


If formalin is added as a preservative ın prescribed quantities, there cannot be 
any justıficatıon for any inference that the sample of milk sexzed might have under- 
gone such alteration by natural causes as to render the analysis unreliable with. 
regard to proof of adulteration. If ıt is clear from Analysts’ report that he has 
applied. the recognised method of analysis namely, Hortvet’s freezing pomt method. 
Therefore the respondent has to be convicted under section 7 (1) read with sections 
16 (1) (a) and 2 (1) (1) of the Prevention of Food Adulteration Act. 


Crl.R C No. 1210 of 1967 (Case Referred No. 10 of 1967).—Case referred for the 
orders of the High Court under section 438 of the Crimınal Procedure Code, by the 
District Magistrate (7), Madurai, ın his letter dated 6th October, 1967. 

CA. No 883 of 1967.—Appeal under section 417 of the Code of Criminal 
Procedure, 1898, against the order of acquittal made by the Court of the Sub- 
Divisional Magistrate, Usilampatti, in GC. No. 213 of 1967. 


The Public Prosecutor, for Appellant. 





Petition allowed. 


R. Sanianam, for Accused. 


The Court made the following 


Orver.—The Criminal Revision Case is a reference by the District Magistrate, 
Madurai, and the Crimmal Appeal has been preferred by the Public Prosecutor 
against the order of acquittal of the respondent by the Sub-Divisional Magistrate, 
Usilampatti. The order of acquittal by the Sub-Divisional Magistrate cannot at all 
be supported and the reasons given by the Magistrate are quite unsatisfactory. 


The facts of the prosecution case are briefly these P W. 1, the Food Inspector, 
filed a complaint agamst the respondent under section 7 (1) read with section 16 (1) 
(a) and section 2 (1) (1) of the Prevention of Food Adulteration Act for having 
exposed for sale and sold a mixture of cow and buffalo’s milk at Vanjı Odai Street, 
Bodı, on 25th April, 1967, which on analysis was found to contain 33 per cent. of 
added water as calculated from the freezmg pomt. The sample was taken by 





1. LLR (1964) 2 Mad. 641 (1965)1 MLJ 431 
*CrLR C No 1210 of 1967 
G Ref No. 10 of 1967 and CA. No. 883 of 1967. 
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the Food Inspector from the respondent on 25th April, 1967 He added 16 drops 
of formalin ın each of the three sample bottles of milk ın the presence of PW 2. 
He gave one sample bottle to the accused (respondent), sent one bottle to the Public 
Analyst and retained the third one himself The Public Analyst in his report 
Exhibit P-4 certified that the sample was preserved with formalin and that no change 
had taken place ın the constitution of the article He has stated the analysis was 
done by him according to Hortvet’s method of freezing pomt and he found that the 
sample contained 33 per cent of added water. The Sub-Dıvısıonal Magistrate 
acquitted the respondent on the grounds (1) that the quantum of water in terms of 
litre or mıllılıtres has not been stated ın the Analyst’s report and (2) that the Food 
Inspector did not keep the sample of milk ın refrigeration or ice before and during 
despatch of milk to the Analyst and therefore the report of the Analyst about adultera- 
tion cannot be safely rehed upon The learned Sub-Divisional Magistrate rehed 
upon. the decision ın Gwalior Munıcıpalıiy v Kishan Swaroop*, which has no bearmg 
at all to the facts of this case On the other hand, in In re, Ayyavoo?, ıt was held that 
the certificate of the Public Analyst that no change had taken place ın the constitu- 
tion of the article that would mterfere with the analysis would be sufficient It 
appears that this decision was not brought to the notice of the learned Sub-Dıvısıonal 
Magistrate In the case relied on by the Sub-Divisional Magistrate, rule 20 of the 
Prevention of Food Adulteration Rules was not complied with and the quantity of 
formalin added to the sample of milk was only half of the strength prescribed by the 
said rule. In the instant case, 16 drops of formalin were added to each of the 
sample bottles If formal ıs added as a preservative ım prescribed guantıtıes 
there cannot be any justification for any inference that the sample seized. might have 
undergone such alteration by natural causes as to render the analysis unreliable with 
regard to proof of adulteration It is also clear from the Analyst’s report that he 
has applied the recognised method of analysis, namely, the freezmg pomt method. 


In these circumstances, the order of acquittal has to be set aside The respon- 
dent is convicted under section 7 (1) read with sections 16 (1) (a) and 2 (1) (1) 
of the Prevention of Food Adulteration Act, and takmg the circumstances of the 
ase, I impose a sentence of fine of Rs 25, ın default to undergo two weeks simple 
imprisonment Time for payment of fine three weeks. The appeal 1s accordingly 
allowed and the reference ıs accepted. 


VMK. ———— Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR Justice K. VEERASWAMI. 
Varadarajulu Naidu .. Petitoner* 


U. 
Inthirani Ammal and another Respondents. 


Cil Procedure Code (V of 1908), Order 21, rule 58—Aitachment before judgment followed 
by re-attachment after judgment—Effect—Second clam petition after re-attachment— 
Competency. 


The effect of an attachment before judgment followed by a re-attachment after 
judgment would be that the attachment before judgment merges into the re-attach- 
ment. Where thus an earlier attachment merges mto a later attachment a 
second claim petition would be competent notwithstanding the fact that an 
leas claim petition preferred immediately after the earlier attachment had been 

smussed. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Munsif of Kallakurichh in EA No 290 of 1965 ın OS No. 
252 of 1963 





1% AIR 1965 MP 180 
2. (1964)1 ML J 443 (1964) M.-L J (Ori) 
*GR.P. No. 2516 of 1965. 8th February, 1968. 
# 
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N. Varadarajan, for Petitioner. 
R. G Rajan and Ethuraşulu, for Respondents. 
The Court delivered the following 


JUDGMENT -—This ıs a petition to revise an order of the District Munsif of 
Kallakurıchı allowing a claim petition filed by the two respondents There was an 
attachment before judgment on 28th March, 1963 The respondents preferred a 
claim which was dismissed on 16th August, 1963. The petitioner decree-holder 
applied on 18th July, 1964, for re-attachment after getting the decree transferred to 
the Court below for the purpose of execution That petition was dismissed on 26th 
September, 1964, for default of the decree-holder He took out another execution 
petition for re-attachment and sale It was at that stage the respondents again made 
a claim which has been allowed 


It is urged for the petitioner that the second claim petition by the respondents 
was not maintainable This is on the ground that the attachment before judgment 
should be taken to continue right through I think that this means that the attach- 
ment before judgment and the re-attachment could co-exist, which can never be. 
The effect of re-attachment 1s that the attachment before judgment, assuming 
that it contınued when the earlier petition was dismissed, merged in it. The 
result of ıt ıs the respondent would have another opportunity to file a claim This 
‘view seems to receive support from the observation of Ramesam, J , in Meypappa 
Chethar v Chidambaram Chethar+ The learned Judge said : 


“ Just as the effect of the two attachments of the same property in execution of 
the same decree 1s merely that the property 1s under attachment, the first attach- 
ment merging ın the second, similarly the effect of an attachment before judgment 
followed by a redundant re-attachment after judgment ıs merely that the property 
is under attachment In such cases, ıt ıs meaningless to say that the property 1s 
under two attachments It is still more meaningless to say that one attachment is 
dropped but another subsists All the earlier attachments, in all such cases, 
merge into the last.” 


Where the earlier attachment merges in the ‘ last’, a second claim petition 1s 
competent , See The Dharapuram Janopakara Nıdhı Lid. v. Lakshmınarayana Chettiar? 
which has been followed by me in SA. No. 316 of 1963. 


The petition ıs dismissed with costs. 
VK. —— — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MR. JUSTICE A ALAGIRISWAMI. 
Annamalai .. Petitroner* 


Madras City Police Act (LUI of 1888), sectzon 3— Public place * meaning of —Tea-stall, uf a 
public place. 


On the question whether a tea-shop can be a public place under section 3 of 
the Madras City Police Act, keld that a tea shop ıs a place to which the public 
can have access and they have a right to resort to a tea-shop and the keeper of the 
tea-shop cannot exclude any person who comes to his hotel to be served refresh- 
ments and therefore a tea-shop 1s a public place 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of the Special First 
Class Magistrate, Shevapet, dated 29th March, 1966 and passed in ST R. No 118 


of 1966. 

| a A a m m m a ea ad 
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K. Sarvabhauman, for Petitioner. 
Caluin Jacob. for Public Prosecutor, for State. 
The Court made the followıng 


ORDER —The petitioner has been convicted by the Special First Class Magistrate, 
Shevapet, under section 75 of the Madras City Police Act, for having been guilty 
of indecent behaviour ın a public place, that 1s a tea-shop and sentenced to pay a 
fine of Rs. 10. The only pomt argued is that a tea-shop cannot be said to be a 
public place. ‘ Public place’ is defined ın section 3 of the Act as meaning a place 
including a road, street or way, whether a throughfare or not, and a landing place 
to which the public are granted access or have a right to resort or over which they 
have a right to pass. In Mangubha: v. Emperor}, a hotel has been held to be a place 
to which the public are permitted to have access In the Crown Prosecutor v. 
Moonooswamy*, an arrack-shop has been held to be a public place within the meaning 
of section 75. In Natarajan v. State®, a barber’s saloon has been held to be a public 
place, as defined in section 3 of the City Police Act. There is no doubt that a tea 
shop 1s a place to which the public can have access and they have a right to resort 
to a tea-shop and the keeper of the tea-shop cannot exclude any person who comes 
to his hotel to be served refreshments. It ıs, therefore, quite clear that the tea-shop 
in this case would be a public place and consequently ıt should be held that the 
eel has been rightly convicted for having behaved imdecently ın a public 
place. 


The Criminal Revision Case is, therefore, dısmıssed. 
VMK. ——— Revision dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice P. RAMAKRISHNAN, 
Southern India Tannery, Tıruchirapplli es Petitioner 


v 
The Industrial Trıbunal, Madras and another .. Respondents. 


Industrial Dispute—Gratuty scheme—Iniroduction of—Relevant factor—Duspute regarding 
necessity to frame a gratmiy scheme for a concern—Reference to industrial Tribunal— 
Sponsoring of such dispute by a substantial number of workmen— Necessity. 


That the financial resources of a concern would be a relevant factor for deciding 
the necessity of a gratuity scheme is settled by authority. It 1s also settled that 
the fact that one concern is’required to frame a scheme and another similar 
concern is not so required will not amount to discrimination. 


There can be no doubt that a dispute about the necessity to frame a gratuity 
scheme for the workers of a concern, is from the outset a collective industrial dis- 
pute and there is no question of the necessity of sponsorıng such a dispute either 
by a majority of the workers im the concern or by a substantial number of 
them, before a reference could be made to the Industrial Tribunal. 


Petition under Article 226 of the Constitution of India, praying the High Court 
to issue a writ of cerftorarı calling for the records of the first respondent in I.D. No. gı 
of 1964 and quash its award, cated 14th December, 1964. 


K. N. Balasubramamam, for Petitioner. 

S. Ramaswam, for Respondent No. 2. 

The Court made the following 

ORDER.— On a reference by the Government of Madras, the Industrial Tribunal 


Madras, considered the issue whether the demand of the workers employed ın certain 
tanneries ın Tiruchirapalli for the ıntroductıon of a Gratuity Scheme 1s justified. 


ett 


ı. ATR 1930 Bom 369 3. (1963) M W.N. (Gri ) 172 
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andifso to formulateascheme, in ID, No. 31 of 1964 There were nine tanneries 
concerned in this case They were all respondents as against the Secretary, 
Tiruchi Tannery Workers Union, Tiruchi, who was the claimant. The Southern 
India Tannery, Tiruchirapalli, the petitioner ın this writ petitions; was the fifth 
respondent in the industrial dispute. The Tribunal came to the conclusion that in 
respect of tanneries other than the petitioner herein, their financial position was so 
poor that the burden of a gratuity scheme, if imposed on them, would be ‘ the last 
straw that would break the camel’s back.” But no such impediment arose in the 
case of the petitioner whose financial position was considered quite sound, and that 
justified the introduction of a gratuity scheme ; and a detailed gratuity scheme was 
also outlined in the order of the Industrial Tribunal. Apparently, there was an 
argument before the Tribunal that the reference by the Government regarding the 
dispute, above mentioned was not sponsored by a majority of the employees of the 
establishment who were also members of the Union and who claimed, the benefits. 
But the Tribunal observed that from the outset this was not an individual dispute, 
but a collective dispute affecting all the workers in the petitioner’s establishment and 
therefore there was no necessity for the dispute bemg sponsored by a majority of 
the employees of the establishment or at least by a substantial number of them. 
Finally, the Tribunal framed a scheme in respect of the employees m the petitioner’s 
concern and desisted from doing so in the case of the remamimg concerns 


Against the above order of the Tribunal, the petitioner has filed this writ peti- 
tion under Article 226 of the Constitution of India praying for the issue of a writ 
of cerhorarı quashing the order of the Tribunal. 


When the writ petition came on for hearing, the learned Counsel appearing 
for the petitioner has not been able to contradict the findings of the Tribunal that 
all the tanneries, except the fifth respondent therein, had very poor and limited 
resources and. that the framing of a gratuity scheme would be an additional burden, 
which they would not be able to bear. But such a consideration will not apply to 
the case of the petitioner In fact, the order of the Tribunal shows that all the res- 
pondents, except the petitioner herein, filed their profit and loss accounts and 
balance-sheets to substantiate their contention about their limited resources. But 
the petitioner reframed from domg so. Even ın the affidavit set out ın the writ 
petition, this petitioner has not alleged that his financial position is such that the 
gratuity scheme would be an intolerable burden on him. That the financial 
resources of a concern would be a relevant factor for deciding the necessity of a 
gratuity scheme 1s settled by authority. It 1s also settled that the fact that one 
‘concern is required to frame a scheme and another concern is not so required will 
not amount to discrimination. In Gujarat Engineering Co. v. Ahmedabad Mis. Indus- 
trial Workers Umon+, the Supreme Court has observed as below — 


“The fact that ın similar other concerns there is no gratuity scheme for the 
benefit of workmen must be held immaterial in adjudicating on the demand for 
introduction of a gratuity scheme. The proper way to look at the problem is that 
if a gratuity scheme can be introduced in a concern taking into account 1ts financial 
position, ıt should not be refused sımply because no gratuity scheme is in force 
in similar other concerns.” 


Consequently, no substantial objection could exist for the framing of a gratuity 
scheme so far as the petitioner 1s concerned The petitioner has not attacked the 
details of the gratuity scheme framed by the Tribunal. In fact it appears to be a 
reasonable scheme which will not be an undue burden on the management. 


The further argument of the learned Counsel for the petitioner is that the 
dispute referred by the Government to the Industral Tribunal for adjudication is 
not a collective industrial dispute, because the requisite number of members of the 
establishment have not sponsored the resolution of the Union concerning the dispute. 
But the learned Counsel for the respondent points out that the principle about the 
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sponsoring of an individual dispute by a collective body of workmen was laid down 
in Bombay Umon of Journalists v Hindu, Bombay, while dealıng with a dispute which 
at the outset was only an individual dispute For ascertainmg whether what was 
at the mception an individual dispute, had acquired the character of a collective 
dispute, the test is whether at the date of the reference, the dispute was taken up or- 
was supported by the Union of the workmen or by an appreciable number of the 
workmen of the employer, against whom the dispute ıs raised by an individual 
workmen This principle has been laid down by the Supreme Court in Workmen v. 

Dharampal Premchand?. ‘There can be no doubt that a dispute about the necessity 
to frame a gratuity scheme for the workers of a concern, is from the outset a collective: 
industrial dispute and there is no question of the necessity of sponsoring such a dispute 
either by a majority of the workers in the concern or by a substantial number of 
them, before a reference could be made to the Industrial Tribunal to deal with it. 
There are no merits ın this writ petition which is dısmıssed with costs. Advocate’s 

fee Rs 150. 


V.K. Petition dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR JusricE K VEERASWAMI AND Mr Justice T RAMAPRASADA 
Rao. 


The Deputy Commissione: of Commercial Taxes, Madurai Dn Petstioner* 
v. 


Srı Ravi Auto Stores, Dealers in Auto Spare Parts by its partners 
S. Tharmarajan and another . Respondents. 


Madras General Sales Tax Act (I of 1959), Schedule I, Entry 41— “ Electrical goods ”— 
What are— Welding electrodes—If “‘electrical goods” to attract Entry 41. 


Though the words “electrical goods” are easily understood ın common 
parlance, it 1s one of those cases which are more easily understood than defined. 
satisfactorily It ıs neither possible nor desirable to embark on a preparation 
of an exhaustive list of what constitutes electrical goods, within the meaning of 


Entry 41. 


To attract Entry 41, intrmsically the goods in question must be “ electrical’ 
goods ” and secondly their use cannot be had without electrical energy Merely 
because an article cannot be used without electricity, ıt may not be decisive It. 
is necessary that apart from that fact, the article by its very nature, answers the 
description “ electrical goods ” 


Welding electrodes, though cannot be used without electrical energy in welding; 
process, do not appear by themselves to be “ electrical goods ” as to attract tax 
under Entry 41. 


Petition under section 38 of Act I of 1959 prayıng the High Court to revise 
the order of the Sales Tax Appellate Tmbunal, Madurai, dated 1oth January, 1964 
in T.A. No 16 of 1963 etc 


K. Venkataswam, The Additional Government Pleader, for Petitioner 
S. Jayalaksımı Shanmughavel, for Respondents. 
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The Judgment of the Court was delivered by 


Veeraswam, F-—The question in this case, is whether welding electrodes are 
electrical goods, to attract Entry 41 of Schedule I to the Madras General Sales Tax. 
Act of 1959 The Tribunal has taken the view that they are not. Its reasoning is 
that ın the mstant case welding electrodes are not themselves used with electrical 
energy This ıs with reference to the language employed by Entry 41, which is 


“ AJl electrical goods, instruments, apparatus, appliances and all such material’ 
the use of which cannot be had except with the application of electrical energy, 
including fans, lightmg bulbs, electrical earthernwares and porcelain and all 
other accessories and component parts either sold as a whole or m parts ” 


The aspect of the entry relating to the use of the article with electricity only 
was introduced for the first tıme in 1959 Prior to that, section 3 (2) (v) the predeces- 
sor of the present Entry 41 was 


“ All electrical goods, mstruments, apparatus and appliances, including fans 
and lighting bulbs, electrical earthernware and porcelain and all other accessories”. 


Articles which fell withm Entry 41 are taxable at the point of first salem the State 
at six per cent. 


It is contended for the Revenue, which 1s the petitioner before us, that, since 
welding electrodes cannot be used except with the application of electrical energy, 
they should be regarded as electrical goods attracting Entry 41. In our view, 
the argument lays too much stress on the user of the article with electrical energy. 
That, no doubt, ıs a test for purposes of Entry 41, but ıs not the only test. Before 
applying the test, the goods must be capable of classification as electrical goods 
Though the words are easily understood ın common parlance, ıt 1s one of those cases. 
which are more easily understood than defined satisfactorily. Also, as pointed out by 
this Courtın William Facks and Co Ltd v State of Madras*,1t is neither possible nor 
desirable to embark on a preparation of an exhaustive list of what constitute 
* electrical goods,’ within the meaning of Entry 41. But we are not satisfied that 
the Tribunal, in the view it took, was erroneous In Willsam Jacks and Co Lid v 
State of Madras!, this Court held that a lathe fitted with electrical motor which could 
not be used except with electrical power was not by itself “ electrical goods,” 
Intrinsically, the goods in question must be electrical goods and secondly their use 
cannot be had without electrical energy Merely because an article cannot be 
used without electricity, ıt may not be decisive Itis necessary that, apart from that 
fact, the article by its very nature, answers the description of electrical goods For 
instance, the use of a motor car cannot be had without batteries or dynamo fitted. 
to ıt. But on that account, can ıt be said that motor car is ‘ electrical goods’? The 
answer ıt seems to us, should be m the negative 


Likewise, ın electro-plating, solution of silver or gold particles ıs used through 
which electricity ıs passed ın the process of electro-platmg In our view, because 
electro-plating by that process, cannot be had without the use of electricity, 1t can- 
not be said that the silver or gold particles are electrical goods by themselves. In 
the same way, electrodes, though cannot be used without electrical energy in welding 
process do not appear by themselves to be electrical goods. What after all, is the 
difference between silver or gold particles in the solution used m the process of 
electroplating and welding electrodes, except that, in the latter case, instead of 
electrodes being ın the form of particles, they are ın the form of solid rods? These 
copper rods styled as electrodes are conductors of electicity and electricity 1s used 
for the purpose of heating up the pointed ends of the rods ın the process of welding 
so that m the very process the copper rods gradually disappear We do not say 
that this phenomenon by itself entirely contributes to testmg whether electrodes by 
themselves are electrical goods What we have ın mind ıs that electrodes are but 
copper rods which are melted by electrical power ın welding. Looked at from that 
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‘point of view, it seems to us that welding electrodes are not by themselves electrical 
goods ‘Thats the view the Tribunal has taken and, im any case, we are unabie 
to say that it 1s incorrect 


The petition is dismissed with costs Counsel fee Rs too 
V.K. EAT Petton dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :— MR. Justice K VEERASWAMI AND MR Justic—e A ALAGIRISWAMI, 


K. S. Doraiswami Nadar (died) and others Appellants* 
v. 
Vinayaka Ratnaswami Nadar and others Respondents 


Limitation Act (IX of 1908), Artecles 136 and 137—Sut for partition—Sut pending, of any 
number of applications for final decree permissible. 


Partetion suit—Preliminary decree passed, but sut subsequently dısmıssed—Dısmıssal of the 
suit, of within the power of the Court. 


In a pending partition suit, any number of applications for passing final decree 
in parts are permussible. 


The Court of the Subordmate Judge itself having passed the preliminary 
decree, it was entirely beyond its power to dismiss the suit which would have the 
effect of nullifying the preliminary decree. 


Appeal against the order in I A. No. 3 of 1961 in OS No 44 of 1953 and the 
decree m Original Suit No 44 of 1953 on the file of the Court of the Subordinate 
Judge, Tirunelvelı, dated 29th September, 1961. 


S. Sıtarama Iyer and S Rajarama Ayyar, for Appellant. 
V. Ratnam, for 2nd Respondent. 


The Judgment of the Court was delivered by 


Veerswam:, 7 —The order of the Court below appears to be clearly wrong The 
first appellant who was the plamtiff-alienee of the properties comprised m Schedule 1 
to the plaint sued for partition and separate possession thereof, ımpleadıng the two 
sons of the late Chokkalinga Nadar and his two widows as well as some alienees. 
A preliminary decree for partition was passed on 26th November, 1954, by compro- 
mise. The application for passing a final decree was made on goth July, 1960 and 
8th December, 1960 The Subordinate Judge took the view that the application 
was out of tıme and dismissed ıt. Curiously he also dismissed the surt. 


The reason for the order of the Court below is based on clause 3 of the prelumi- 
nary decree which is 


“3 That the parties shall be at liberty to apply for final decree but since the 
subject-matter of the several items of properties which are in the possession of 
various defendants herein is also the subject-matter of the two appeals against 
the decrees of this Courtm O.S No. 149 of 1951 and O.S. No 74 of 1952 pending 
before the High Court, the parties shall apply for a final decree after the result 
of the said two appeals and that if the two appeals are not disposed of within 
three years from this date the parties be at liberty to apply for final decree so as 
to be in time” 


“The Subordinate Judge thought that the application for final decree should have 
been filed at least within three months of the disposal of appeals on 2nd August, 
1957 There is something to be said ın support of this interpretation But what 
the Subordinate Judge completely overlooked was that an application for passing 
a final decree in a partition suit is not in execution but in a pending sut and as such 
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any number of applications for passing final decree ın parts are permissible Neither 
Article 136 nor Article 137 in the present Limitation Act nor the corresponding 
articles ın the repealed enactment would apply to applications for passing final 
decrees This position is so well settled that ıt 1s hardly necessary to refer to any 
authority The Subordinate Judge was also wrong ın dismissing the suit itself 
without appreciating its implications The Court of the Subordinate Judge itself 
has passed the preliminary decree and ıt was entirely beyond ıts power, therefore, 
to dismiss the suit which would have the effect of nullifying the preliminary decrec 


The appeal is allowed and the order of the Court below is set aside. The 
application for passing final decree will be restored to its file and be disposed of 
according to law No costs 


VMK. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. Justice K. VEERASWAMI 


Chinnaswamı Naıcker Petition er* 
v. 
Kandasamı Goundar and others Respondents. 
Cuil Procedure Code (V of 1908), Order 6, rule 17—Amendmeni of plaint—When can be 
allowed 


In the absence of an enabling provision, if on the date the application for amend- 
ment was made the suit would have been barred. by limitation, there 1s no escape 
but that the application has got to be dismissed on the ground of limitation. 
No doubt amendment of pleading should be freely allowed, at whatever stage ıt 
ıs asked for But, this can only be subject to pleas as to limitation or other preju- 
dice to the other party. The principle 1s that an application for amendment of 
the pleading should be within the tıme allowed for the institution of the suit. 


Petitions under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the District Munsif'Periakulam, dated 4th September, 
1967 and made nm IA No 878 of 1967 ın OS No. 773 of 1966 and IA No 877 of 
1967 ın OS No. 773 of 1968 respectively. 


K. 5. Desikan, for Petitioner 
T P Gopalakrishna Ayyar, for Respondents. 
The Court made the following 


ORDER —In my view the decision of the Court below 1s correct The summary 
order was made on 16th June, 1966 There is no dispute that the suit should be 
instituted within a year of that date, and that, ıt should be in a representative 
capacity Vide Madina Biin v Ismail Durga Association’, The suit was filed on 
sth September, 1966 and the written statement on 21st November, 1966 The 
defendants pointed out, ın the written statement, the defect, to wit, the suit was 
not ın a representative capacity The issues were framed on 28th November, 
1966 and the suit came up for trial twice, but was adjourned every tıme The 
petition for amending the plant, to make the suit a representative one, was filed 
only on 21st July, 1967. The Court below took the view that the application should 
be dismissed on the ground of lımıtatıon. 


The view taken by the Court below 1s unsustainable No doubt amendment 
of pleading should be freely allowed, at whatever stage it ıs asked for But, this 
can only be subject the pleas as to limitation or other prejudice to the other party. 
If the suit had been instituted on 21st July, 1967 ıt would undoubtedly be barred 
by limitation Mr. Destkan for the petitioner urges that Madina Bibs v Ismail 
Durga Association}, 1s distinguishable on the ground that there application for, amend- 

*CRP Nos 1802 and 1803 of 1967 25th October, 1968, 
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ment of the plaint was taken out after issues had been framed and the trial held 
thereon But I see no difference ın principle, whether the amendment is sought 
for after the expiry of the period of limitation and at the stage of trial, before or 
after The principle ıs that an application for amendment of the pleading should 
be within the time allowed for the institution of the suit 


Reference for the petitioner ıs also made to Ayyamperumal Chettiar v Palmand 
Chetizar1. Ramaswamı, J , held, in sımılar circumstances, that an amendment should 
be freely allowed That was a suit by an attaching creditor under Order 21, 
rule 63 of the Code of Civil Procedure to establish his right to attach and bring 
to sale certain property by avoiding a transfer of the property on the ground that 
it had been made with the mtent to defeat his clam The learned Judge, in view 
of Madina Bıbı v Ismail Durga Association®, was aware that such a suit should be 
brought ın a representative capacity ın compliance with Order 1, rule 8 of the 
Code On the question of lımıtatıon, the learned Judge observed that ıt was by 
then well settled that in a sut of this nature, where on account of ignorance or mis- 
apprehension there was no prayer that the decree that may be passed should be 
for the benefit of all the creditors, amendment should be freely allowed even at a 
late stage 


With respect, I am not able to share that view The question is one of lımıta- 
tion and not one of sympathy or expediency If excusing the delay 1s permissible, 
that is another matter. In the absence of an enabling provision, I do not see how, 
if on the date the application for amendment was made the suit would have been 
barred. by limitation, there ıs any escape but that the application has got to be dıs- 
mussed on the ground of mutation, and that ıs the principle laid down in Madina 
Bilt v Ismail Durga Association? As I said, on principle that case is not distinguish- 
able from the mstant one 


The petitions are dismissed, but with no costs 
SVJ ——— Petitions dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR. Justice M NATESAN 
The Municipal Council, Karur, represented by its Commussioner Appellant* 


v. 
V Pasupathı Muthuraja . Respondent. 


Contract Act (IX of 1872), sechons 5 and 25—Madras District Muncpalhes Act, 
sections 68, 68-A and 69—Public auction by Commissioner—Highest bidder with- 
drawng hs bid before acceptance by Council, the only authority to accept  offer— 
Effect of uithdrawal—Contract, whether concluded—Lrobiltty of the hughest bidder for 
damages for breach of contract 


It 1s a well established rule that at an auction, the auctioneers calling for bids 
is not an offer, which 1s accepted by the highest bidder It 1s the bid that consti- 
tutes an offer and the auctioneer may accept or reject the bid Before 1ts accep- 
tance, the bidder has the liberty of revoking his offer Quite often in conditions 
of auction sale, a provision ıs found that bidding shall not be retracted The 
term as such would be inoperative ın law there being no consideration for assenting 
not to retract from the bid That there may be an obligation not to retract, ıt 
must be suppoited by consideration or there must be some statutory provision 
having the force of law providing against the withdrawal of the bid 


Only a concluded contract can bind both the parties and for such a contract 
to come into existence, the offer and related acceptance must be absoiute and not 
qualified or conditional A provision not to resile from an offer before final 


——— 
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acceptance, unless supportéd by consideration, has no legal validity and what is 
called a provisional acceptance by the offeree could be withdrawn before the 
performance of the conditions of the provisional acceptance Till then there can 
be no contract ın law and neither party would be bound Once the terms of 
the provisional acceptance are fulfilled 1t becomes a concluded contract and 
neither party can resile In the absence of any legal obstacle a bid could be 
withdrawn before the contract gets completed by final acceptance, however, the 
intermediate situation pending the final act on the offeree’s side which would 
bring about a concluded contract 1s termed, provisional acceptance, conditional 
acceptance or qualified acceptance. 

On facts held, that there was no contract between the Municipality and the 
defendant The Commissioner, who conducted the auction had no authority 
to enter into any contract or accept any bid, and the offer had been withdrawn 
before 1t could be accepted by the Council, the only authority that could accept 
the offer There was no contract for the defendant to be charged with for 
breach. 

Appeal against the Decree of the Court of the Subordinate Judge, Tiruchirapalli, 
dated goth August, 1962 m Appeal Suit No 150 of 1962 preferred against the Decree 
of the Court of the District Munsif of Karur, m Original Suit No 429 of 1960 

G Ramanujam and K Gopalaswamı for Appellant. 

$. Amudacharı, for Respondent. 


The Court delivered the following 


Jupcment —The Municipal Council, Karur, has preferred this Second Appeal 
against the decision of the learned Subordinate Judge of Tiruchirappalh, reversing 
that of the District Munsıf, Karur, and dismissmg the Municipality’s suit for recovery 
of a sum of Rs 2,651 as damages from the respondent heren ‘The facts, which 
have led up to this appeal may be briefly stated At a public auction held of the 
Non-Vegetaııan Tea Stall near the Karur Municipal Bus Stand for the year 1960- 
61, by the Commussioner of the Municipality on 15th February, 1960, the respon- 
dent was the highest bidder, his bid bemg a rent of Rs 276 per mensem The 
next bid was Rs 275 permensem Before the acceptance of the bid by the Munici- 
pal Council, the defendant on 23rd February, 1960 revoked the bid and requested 
the Council not to accept his bid Nevertheless, the Council on 8th March, 1960, 
passed a resolution accepting the defendant’s bid and on the defendant refusing to 
execute a rent deed and pay advance as provided for under the terms of the lease, 
conducted a re-auction on 22nd April, 1960 The highest bid at the re-auction 
was a rent of Rs 51 per mensem The Municipality accepting this bid, has filed 
the suit against the defendant clarmıng the difference ın bids for the year as damages 
It ıs the defendant’s case that the price was boosted at the original auction by some 
of the Municipal officials, the rival bidders bemg persons of no substance or means 
and that in the previous year the bid was only Rs 10 per mensem He found that 
a fraud had been played upon him and therefore, withdrew his bid before its accep- 
tance He contended that there was no completed contract for any breach and 
to sustain any liability for damages He further pointed out that the Municipality 
could have under the terms of the auction, accepted the next ummediate bid of 
Rs 275 per mensem instead of holding a re-auction 

The principal question for consideration 1s, whether there 1s a concluded con- 
tract on 15th February, 1g60 when the defendant’s bid was the hıghest and was 
reserved by the Commussioner of the Council, who conducted the auction for accep- 
tance of the bid by the Municipal Council While it 1s contended for the Munici- 
pality that there has been a conditional acceptance of the bid subject to affirmation 
by the Council, ıt 1s the case of the defendant that there was and there could be no 
acceptance of the bid by the Commissioner and that therefore, there was no contract 
tll the acceptance of the bid by the Council Before its acceptance, he had duly 
revoked the offer 

The lease ın this case was offered by public auction conducted by the 
Commissioner of the Municipality It ıs a well-established rule that at an auction, 
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the auctioneers callmg for bids is not an offer, which is accepted by the highest 
bidder It ıs the bid that constitutes an offer and the auctioneer may accept or 
reject the bid Before 1ts acceptance, the bidder has the hberty of revoking his offer 

It may also be stated that quite often ın conditions of auction sale, a proviso 1s found 
that bidding shall not be retracted The term as such would be moperative in law 
there being no consideration for assenting not to retract from the bid To imply 
such a term ıs to postulate that there ıs a contract to enter mto a contract That 
there may be an obligation not to retract, it must be supported by consideration or 
there must be some statutory provision having the force of law providing against 
the withdrawal of the bid Section 5 of the Indian Contract Act entitles the 
maker of a proposal to revoke the proposal at any tıme before the communication of 
its acceptance is complete as against hım  Itis based on the prmczple found in 
section 25 of the Act that an agreement made without consideration 1s void What 
has to be seen now is whether there has been an acceptance of the bid preventing 
the defendant from resiling, or there is any provision under the Madras District 
Municipalities Act or the statutory rules made thereunder having the force of law 
which would create a statutory bar against the withdrawal of bids at a Municipal 
auction Sections 68, 68-A and section 69 of the District Municipalities Act deal 
with contracts by Municipalities Section 68 (1) provides that the Council may 
delegate to the Chairman or a committee consisting of two or more members the 
power of makıng on its behalf any contract whereof the value or amount does not 
exceed Rs 1,000 and sub-clause (2) provides that m respect of a contract whereof 
the value or amount exceeds Rs 1,000 the sanction of the council for the making 
thereof should be obtamed before the same 1s made Section 68-A provides for 
rules being prescribed regarding the conditions on which contracts may be made 
and the mode in which contracts may be made or sanctioned by or on behalf of 
of the Municipal Councils and section 69 deals with mode of executmg contracts 

The learned Counsel appearing for the Munıcıpalıty has not drawn my attention 
to any statutory rule or provision which would enable the Municipality to impose as 
a condition at its auctions that a bid made to the Commissioner shall not be 
withdrawn before acceptance or refusal by the Municipal Council The matter 
has, therefore, to be examined under the ordinary law governing contracts between 
private parties 


The contract in this case 1s a lease for a period of one year and the value exceeds 
Rs 1,000 The Municipal Council is therefore the authority that has to sanction 
and accept the contract and that is not in dispute The auction was held by the 
Commissioner and ıt ıs not contended that the Commissioner had any power ın 
himself to accept the bid and conclude the contract of lease Clause 4 of the con- 
ditions of lease provides for initial cash deposit by tending bidders o Without 
such deposit a person would not be permitted to bid It reads, that on the conclu- 
sion of the auction the deposits made by the unsuccessful bidders would be returned 
and that at his discretion the Commissioner may retain also the deposit of the next 
highest bidder till the auction was confirmed by the Council or the Gommuttee for 
acceptance on their sanction The Commissioner may for reasons, exclude from 
the auction any person and refuse to accept his deposit He may also refuse to 
accept any bids The most ımportant condition 1s 11 ın terms of which after the 
close of the auction, the auction lists have to be placed before the Municipal Council 
for approval in accordance with section 68 of the District Munıcıpalıtıes Act The 
Council alone, the condition provides, has got the right to select and approve the 
bid and grant the lease The Council has power to reject the highest bid or any 
other bid without showmg any reason to the bidder and no claim for damages could 
be made on such rejection There are provisions for execution of the document, 
evidencing the contract registration, etc, on the acceptance of a bid Here, we 
are not concerned with the same What is relevant for us 1s that the conditions of 
the auction as they stand, show no power in the Commissioner, who conducts the 
auction to accept the highest bid The District Municipalities Act does not permit 
hım to doso The final acceptance of the bid is left to the Council. The Commis- 
sioner has only to carry to the Council the bids 
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Counsel on both sides relied on and referred to the decision of Satyanarayana 
Rao, J, in Rajanagaram Village Co-operative Society v Veeraswam: Mudal? In that 
case a property was put up ın auction by the Co-operative Society and the sale was 
got knocked down in favour of the highest bidder subject to the approval of a 
Mahasabha and the Chittoor District Central Bank The sale was approved by 
resolution of the Bank and there was no question that the Mahasabha had not 
approved the same The only pomt was, the resolution of the Bank was not 
communicated to the successful bidder When he demanded a conveyance, the 
Bank cancelled its resolution and directed a resale of the property, which resulted 
in the suit for specific performance giving rise to the second appeal Satyanarayana 
Rao, J , observed ın the course of the judgment as follows — 


“ An absolute acceptance ıs whether the sale officer, or the auctioneer as the 
case may be, 1s given full authority to accept a bid unconditionally A provi- 
sional acceptance means that the auctioneer had only a right to receive the bids 
and pass them on to his superior, who 1s the final authority to confirm and con- 
clude the contract In that case the auctioneer acts merely as a sort of conduit 
pipe to convey the highest bid to the superior Conditional acceptance has the 
effect of binding the highest bidder to the contract if finally there is the approval 
or confirmation by the superior person indicated in the terms of sale He cannot 
resile from the contract, ıt 1s not open to him to withdraw the offer as ın the case 
of a provisional acceptance and if there ıs approval the contract becomes coneluded 
and becomes enforceable ” 


The Courts below rely upon the aforesaid decision for their different views in the 
present case The learned District Munsif thought that there was a conditional 
acceptance of the offer by the Commissioner of the Municipality and that therefore, 
the auction bidder cannot withdraw his bid The learned Subordinate Judge 
concludes that this ıs a case of a provisional acceptance and therefore, the bidder 
could at any time withdraw before acceptance by the Councal The learned 
District Munsif has clearly misunderstood the decision On the facts, the present 
would be a case of provisional acceptance as found in appeal The reference to 
‘conditional acceptance ın the above cited decision does no doubt give some difficulty. 
It has been the subject of criticism by a Division Bench of the Andhra Pradesh 
High Court in Raghunadha Reddy v State of Hyderabad?, and m Pollock and Mulla’s 
Indien Contract Act, 8th edition An acceptance which 1s qualified ceased to be 
an abceptance that could complete a contract m law It 1s pomted out im the deci- 
sion of the Andhra Pradesh High Court, that where the offer and acceptance culmina- 
ting ın a concluded contract are themselves subject to conditions and are not final, 
there is no contract at all till the conditions are fulfilled and an offer before the 
fulfilment of these conditions can be withdrawn The Editors of Pollock and Mulla’s 
Indian Contract Act consider that Rajanagaram Village Co-operative Society v Veersıwamı 
Mudal}, 15 a case of a condition precedent where the bidder could have retrac- 
ted his offer before final acceptance That ıs how I also view the case and on my 
reading of the case I do not think that the learned Judge Satyanarayana Rao, J, 
viewed otherwise The learned Editors dissent from what they see as the reasoning 
in the case that even when the offeree has full power to accept the offer, if he gives 
only a qualified acceptance, the offerer cannot withdraw although the offeree 1s 
not finally bound by it, and point out that acceptance is either absolute or condi- 
tional and there cannot be any half way between the two I have examined the 
decision in Rajanagaram Village Co-operative Society v Veeraswamı Mudali+, with great 
care and in my view the observations therem are with reference to the facts of the 
case In that case admuttedly the sale officer had authority to accept the bid on 
behalf of the defendant The bid had also been approved by the Mahasabha and 
the Bank Before a formal communication of the approval when the offeror clarmed 
‘specific performance, the society resiled from the contract In the circumstances, 
all that the learned Judge particularly decides 1s, that once a conditional accept- 
ance is communicated, there is no need or necessity for a further communication of 
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the fulfilment of the conditicn The communication of the acceptance twice 1s 
not needed, that is, once when the conditional acceptance 1s made and again when 
the condition is fulfilled 


Now under section 4 of the Indian Contract Act the communication or accep- 
tance is complete as against the proposer when it 1s put in the course of transmission. 
to him so as to be out of the power of the acceptor and as against the acceptor, 
when ıt comes to the knowledge of the proposer It 1s in the hght of section 3 of 
the Indian Contract Act, the above principles relating to acceptance ın section 4 
and in the context of the facts of the case the observations of the learned Judge 
have to be read The learned Judge has proceeded ın the view that there was due 
acceptance of the contract In the case of an auction by a statutory or public 
authority where there are provisions governing the acceptance of contracts on 
behalf of the authority, and the terms of the auction indicate the same, one may if” 
the features of the auction warrant infer that specific communication of the final 
acceptance 1s dispensed with by the offeror when there 1s a conditional acceptance 
and the final acceptance 1s the formal official act of acceptance of the authority 
Waiver of communication of acceptance may be inferred from the nature of the 
transaction, as in Domumon Building Corporation Lid v The King1, a case of offer to 
a public authority, when there ıs a public act of acceptance by order ın council. 
I do not understand the learned Judge as sanctionmg the position, that before 
the approval of the contract by the Mahasabha and the Bank ın that case, the offeror 
could not have withdrawn, that would be going against the fundamental principles 
of the law of contract In that case, the suit was by the offeror to enforce the con- 
tract as a concluded one The learned Judge only says that on approval, the con- 
tract becomes concluded and enforceable In the context, to my mind, these 
observations involve the view that till approval, ıt does not bind the bidder 
also The bidder could have withdrawn before the approval by the Mahasabha 
and the Bank, as there was no plea that conditions of the sale having statutory 
force prevented the withdrawal of the bid The only distinction the learned 
Judge makes between provisional acceptance and conditional acceptance 1s 
that ın the latter case, no further communication of the final acceptance 1s 
necessary at the completion of the contract In the case of a conditional 
acceptance defined by the learned Judge the person who takes the bid has the power 
to accept subject to approval by a superior authority Thats not to say that there 
1s a binding contract on the one side and not on the other, when there 1s what 1s 
called conditional acceptance It ıs not necessary for the purpose of the present 
case to discuss the rulc as to communication of acceptance in the case of provisional 
or conditional acceptance of the contract The reasoning of the learned Judge 
does not, as I see ıt, run counter to the statement of the law ın Pollock and Mulla 
that 1f an acceptance 1s conditional, the offeror can withdraw at any moment until 
the absolute acceptance has taken place Only a concluded contract can bind 
both the parties and for such a contract to come into existence, the offer and related 
acceptance must be absolute and not qualified or conditional Conditional accep- 
tance here considered must be distinguished from contracts entered into condition- 
ally, that ıs, cases of conditions subsequent ‘These expressions, ‘ provisional 
acceptance’ and ‘ conditional acceptance’ are not statutory phrases, but conveni- 
ent words coined to denote a stage in the formation of the contract They indicate 
one thing with certainty, that the proposal or offer has been made and communı- 
cated and that ıt has not been finally accepted To my mind there can be no 
two views about ıt, that conditional acceptance if by that ıs meant, some condi- 
tion to be fulfilled for the acceptance of the contract to be binding, any consensus 
of other parties on the offeree’s side having a decisive voice ın the matter of the 
acceptance of the offer before acceptance becomes absolute, 1s no acceptance at 
all In such a case, the offer 1s still under consideration at the other end to use a 
more popular expression still ın the stage of negotiation, awaiting acceptance to 
bring about a contract There 1s either an acceptance of the offer or not, and only 
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if there is acceptance by those who could decisively accept subject to_ provisions 
relating to communication of acceptance, the contract comes into existence 


In Somasundaram Pilla: v Pyovncıal Government of Madras! the Division Bench 
-observes 


“'To have an enforceable contract there must be an offer and unconditional 
acceptance A person who makes an offer has the right of withdrawing ıt before 
acceptance, in the absence ofa condition to the contrary supported by consıdera- 
ton Does the fact that there has been provisional acceptance make any diffe- 
rence? We can see no reason why ıt should A provisional acceptance cannot 
in itself make a binding contract There must be a definite acceptance or the 
fulfilment of the condition on which a provisional acceptance 1s based ” 


“The aforesaid observations make ıt clear that a provision not to resile from an offer 
before final acceptance, unless supported by consideration, has no legal validity and 
-what 1s called a provisional acceptance by the offeree could be withdrawn before 
the performance of the conditions of the provisional acceptance ‘Till then there 
can be no contract ın law and neither party would be bound. Once the terms of 
the provisional acceptance are fulfilled 1t becomes a concluded contract and neither 
party can resile I would put it, in the absence of any legal obstacle a bid could 
be withdrawn before the contract gets completed by final acceptance, however, 
the mtermediate situation pending the final act on the offeree’s side which would 
bring about a concluded contract is termed, provisional acceptance, conditional 
acceptance or qualified acceptance 


In the light of the above discussion ıt 1s clear that there was no contract in the 
present case between the Municipality and the defendant The Commissioner, 
who conducted the auction had no authority to enter into any contract or accept 
any bid He had to carry the highest bid to the Council for 1ts consideration and 
before the Council by its resolution accepted the bid, the defendant had specifically 
and in writing revoked his bid and requested the Council not to confirm the lease. 
The offer had been withdrawn before ıt could be accepted by the Council, the only 
authority that could accept the offer There was nothing to forbid revocation of 
the bid before its acceptance Under section 5 of the Indian Contract Act, an offer 
may be revoked at any time before the communication of its acceptance 1s complete 
as against the proposer In the present case, there has been no acceptance of the 
offer by the Municipality before the revocation of the proposal. It follows that 
«there was no contract for the defendant to be charged with for breach. 


In the result, the second appeal fails and ıs dismissed with costs No leave. 


S.V.J. Appeal dismissed. 


Gam tints term mk 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Appellate Jurisdiction.) 


Present —MR M ANANTANARAYANAN, Cluef Justice AND Mr Justice 
M NATESAN 


A Venugopala Chettiar .  Appellant* 
v. 
The State represented by the Secretary, Food and Agriculture 


Department, Madras and others Respondents 


Madras Foodgrams Dealers Lacensing Order (1958)—Lacensee under—Punishment of 
suspension of licence imposed, by concerned authority, on the ground that several charges of 
infringement of the terms of licence were proved—Court, in writ proceedings, however, 
holding that only one charge was duly proved—Order of suspension uf can be sustained by 
Court 


Where the punishment of suspension of licence for a specified period was impo- 
sed on a holder of a licence under the Madras Foodgrains Dealers Licensing 
Order on the ground that the several charges framed against him for alleged. 
infringement of the terms of the licence were duly proved, but the Court in a. 
writ petition filed against this order 1s of opimon that only one of the charges. 
could be said to have been substantıated, the Court can still sustain the punish- 
ment imposed if it ıs satisfied that the authority would have passed the order on. 
the basis of the charge proved 


State of Maharashtra v Takkamcre, (1967) 2 SGJ 705 . ALR. 1967 S.C. 
1353, relied on 


Obviously, this 1s a question of the actual facts and the extent to which a reason» 
able nexus can be established, between the surviving charge and the punishment 
imposed. 


Appeal under Clause 15 of the Letters Patent against the order of the Honourable 
Mr. Justice Srinivasan dated ıgth August, 1963, and made ın the exercise of the 
Special Original Jurisdiction of the High Court ın Writ Petition No. 533 of 1961 
presented under Article 226 of the Constitution of India to issue a writ of certiorari 
calling for the records in GO Ms No 1350, dated 12th April, 1961, on the file of 
the Government of Madras confirming the order of the District Revenue Officer, 
Thanjavur in RC No 38659/60 G-8, dated 15th August, 1960, confirming the 
order of the Commercial Tax Officer, Thanjavur in R G. No. 8029/59 G.S, dated. 
2ıst June, 1960, and quash the said order. 


G Ramaswamy, for Appellant 
The Assistant Government Pleader, for Respondents. 


The Judgment of the Court was delivered by 


Anantanarayanan, G 7 —The writ appeal ıs within a united compass, and, stated. 
very briefly, ıt really ınvolves the interpretation and application of the principle 
laid down by their Lordships of the Supreme Court in State of Maharashtra v. B K. 
Takkamore!, to the facts of the case. 


The facts are that the appellant was the holder of a licence under the Madras. 
Foodgrains Dealers Licensing Order, 1958. Charges were framed against him for 
alleged ınfrıngement of the terms of the licence, and derelictions of duty ın the light 
of obligations undertaken by the lıcensee There were four such charges, two of 
them related to possession of excess stock on physical verification, and the third 
charge related to transport on 21st July, 1959 of 70 bags of rice, for sale, outside the 
State to Kerala, without the issue of a sale bill as required by condition 5 of the: 
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licence. The fourth charge related to non-delivery of a large quantity of rice 
towards procurement 


The charges were held proved, and the writ appellant was pumished, by his 
lcence being suspended for a period of nine months This was confirmed by the 
District Revenue Officer, on appeal It was ultimately reduced to a period of 
suspension for three months by the Government The writ appellant then filed 
W P. No 533 of 1961 for quashing the orders m this matter, and the petition was 
heard by Srınıvsan, J., and dismissed 


It 1s umportant to note that, in the course of his Judgment dismissing the writ 
petition, the learned Judge appears to have come to the conclusion that the fourth 
charge was totally baseless, and that charges 1 and 2 also could not be held substan- 
tiated But the learned Judge agreed with the Departmental Authorities in hold- 
ing that charge 3 was entirely proved It ıs seen by us from the record that, with 
regard to charge 3, the licensee attempted to put forward a factual explanation con- 
cerning that state of the transported grain, and hus failure to issue the sale bill, 
which he was unable to substantiate. Hence, smce charge 3 alone remained as 
a proved charge, the learned Judge had necessarily to address himself to the question 
whether the punishment ultumately imposed could be sustained, or should be inter- 
fered with ın writ jurisdiction The learned Judge referred to the dicta of the 
Supreme Court in State of Orissa v Bidyabushan+, and, after a detailed discussion, 
«ame to the conclusion that the infringement of condition 5 of the licence, namely, 
charge 3, could relate to, and justify, the actual penalty umposed in the case, not- 
withstanding that the other charges had failed This ıs the one point stressed before 
us by learned Counsel for the writ petitioner Mr. Ramaswamı. 


We may notice that the judgment of the Supreme Court in State of Orissa v. 
Bıdyabhushan1, has been discussed ın State of Maharashtra v. Takkamore?, and reference 
has also been made to other available precedents on this particular principle. In 
State of Orssa v Bıdyabhushan!, the principle was stated ın the form that, where 
certain of the charges are found to be non-existent or vitiated by a total absence of 
proof, and only some of the charges or a single charge can be held to survive, the 
question 1s whether the order may nevertheless “ be supported on any finding as 
to substantial misdemeanour for which the punishment can lawfully be imposed ” 
In the latest decision, that passage has again been set forth, and the princuple 1s 
enunciated in the form that, even if certain of the grounds are found to be non- 
existent or irrelevant, the order can be sustained, if the Court 1s satisfied “ that 
the authority would have passed the order on the basis of the other relevant and 
existing grounds ” 


Obviously, this 1s a question of the actual facts, and the extent to which a 
reasonable nexus can be established, between the surviving charge or charges, and 
the punishment imposed, In the present case, one charge definitely did survive, 
and has been held to be proved byall the authorities below and by the learned Judge. 
In a sense, it may be characterised as technical, but, nevertheless, it is a charge of 
some significance, for the reason that ıt relates to an infringement of an important 
term of the license, and the explanation sought to be put forward by the licensee 
for this infrmgement, was never substantiated. Obviously, to test the reasonableness 
of the connection between the surviving charge and the order, the penalty has to 
be scrutimsed In this case, ıt 1s penalty of deprivation of rights under the licence, 
for a period of three months The Authorities could very well have mmposed that 
penalty, even 1f this had been the only charge, and might well have done so without 
rendermg themselves liable to any averment of excessive harshness Hence, on 
the criterion as stated by their Lordships, and applying ıt to the facts of this case, 
we do not think that there 1s room for interference ın writ jurisdiction 


The writ appeal has accordingly to be dismissed. But we must make it clear 
that, in our view, since the Authorities were content to umpose only a suspension 
for a limited period of three months, even at a stage when the other charges were 
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considered relevant and established, equitable considerations do seem to require a 
review of the actual quantum of punishment, at the present stage Certainly, for 
the proved charge, suspension of the licence would be a proper punishment But 
the Authorities may consider whether the period of suspension ought not to be 
substantially reduced, since the three other charges were found by the learned Judge, 
to be not at all supported by evidence. 

With these observations, the writ appeal is dismissed. No costs 

VK. ——— Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mr. Justice K. VEERASWAMI 


Vathsala Petitioner * 
v 
N. Manoharan . Respondent 


Husband and wfe—Marnage—Ex parte decree of nullity of marriage—Respondent filing 
an application to set aside the ex parte decree—Petetioner contracting a second marrage 
relying upon the decree of nullity of marriage—Respondent’s application, if becomes 
infruciuous 


When an order of nullity of marriage 1s made and the law allows an appeal as 
well as an application to set aside an ex parte order and actually those remedies 
have been resorted to, any act of the parties as for instance, the petitioner con- 
tracting a second marriage pending final disposal of those remedies availed of cannot 
have the effect of rendering them mfructuous Where such remedies are provided 
from an order, the order should be subject to the result of the application to set 
aside the ex parte order or the result in the appeal 

Petition under section 115 of Act V of 1908 praying the High Court to revise 

the Order of the Court of the Subordinate Judge of Pudukkotta: dated goth Novem- 
ber, 1966 and made mI A No 64 of 1966 in O P. No. 6 of 1965 


K Gopalacharı, for Petitioner 

N Srıvatsamanı, for Respondent 

The Court made the following 

ORDER —Thıs ıs rather a peculiar case. The petitioner instituted an Origmal 
Petition for a declaration that her marriage with the respondent ın this Court was a 
nullity because of his impotency. A decree for nullity was eventually granted, 
but ex parte The petitioner and her father had given evidence and there was 
also the report of the medical examınatıon of the respondent That was the basis 
on which the ex parte decree was made The respondent filed an application to 
set aside the ex parte decree, and at the same time, also filed an appeal from the 
order The appeal has been withdrawn But the Court below has set aside the 
ex parte decree, ıt bemg of opinion that sufficient cause for the absence of the respon- 
dent was made out In the meantime, relymg upon the decree declaring the 
marriage to be a nullity, the petitioner contracted a second marrage The peti- 
tioner pressed before the Court below that the respondent’s application for settmg 
aside the ex parte decree became for that reason infructuous. The Court below 
declined to accept that view 

In my view the Court below was right. But learned Counsel for the petitioner 
refers me to Makanmurarı v Kusumkumarı!, and contends that at the tıme the second 
marriage was contracted, the decree for nullity was in force and therefore it was 
a valıd marriage He says if that be so, the pendency of the application to set aside 
the ex parte decree could not mvalıdate ıt and adds that if the respondent wanted to 
prevent the second marriage, he should have applied to the Court below for a 
prohıbıtory order against the petitioner and that having not been done, the appl- 
rr a 
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cation for setting aside the ex parte decree should have been dismissed. It is true 
that the decision relied upon by the petitioner goes a long way to support her But, 
with great respect, I am unable to concur ın that view. What appears to me is that 
when an order of nullity of marriage is made and the law allows an appeal as well 
as an application to set aside an ex parte order and actually those remedies have 
been resorted to, any act of the parties pending final disposal of those remedies 
availed of cannot have the effect of rendermg them infructuous, so to speak Where 
such remedies are provided from an order, the order should be taken to be valid. 
and ın force, but only subject to the result of the application to set aside the ex parie 
order or the result ın the appeal To hold otherwise would mean that by an act of 
the party, he can successfully defeat the lawful remedy accorded to the aggrieved. 
person. ltıs true the filmg or pendency of an application to set aside an ex parte 
decree or an appeal does not work as an automatic reversal of the order But once 
an application ıs allowed and the ex parte order 1s set aside, the order passed ın 
such an application reopens the trial, or if the appeal 1s allowed, the order made in 
the appeal should be taken to be the order that should have been passed at the 
trial. Thats the principle of Chandra Mohin Srivaisava v Avinashi Prasad Srivatsava. 
The principle laid down in that decision has general application. The Supreme 
Court pointed out that on dissolution of marriage, a spouse can lawfully marry 
only when there 1s no right of appeal against the decree dissolving the marriage or 
if there 1s a right of appeal, the tıme for filing of an appeal has expired or the appeal. 
presented has been dismissed 

The petition is dismissed No costs. 

VM.K ——— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. Justice N KRISHNASWAMI REDDY 


Anjali Devi . Pehhoner* 


Madras Prohibition Aci (X of 1937), section 4 (i) (j3)—Revision petitioner found ın the 
company of persons who consumed liquor—Petetioner denying consumption of alcohol— 
Smell and external symptoms found on the petitioner, of sufficient to find the petitioner 
gualty 


Because a woman keeps company with persons who consumed liquor with the 
bottles and other materials by their side, ıt cannot be said that she must also have 
consumed alcohol It is possible that an inference that she also drank liquor 
may possibly be drawn, but, however, such inference cannot be irresistible. 
The symptons found by PW 1 on the revision petitioner by themselves are not 
sufficient to conclude that the petitioner had consumed brandy She demed even 
before PW 1 that she had consumed brandy, when two others had admitted 
before him In view of the denial of the revision petitioner, PW 1 should have 
necessarily made scientific tests instead of depending upon the mere smell. She 
will be entitled to the benefit of doubt. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Sixth Presidency 
Magistrate, Saidapet, Madras, dated 2oth December, 1967 in CC No. 7553 of 
1967. 

S Govındasıvamınatkan for M Naayanamurtkı and Ranjt Jacob, for Petitioner. 


The Assistant Public Prosecutor, for State 

The Court made the followmg 

ORDER —The revision petitioner Anjali Devi, a cine actress has been convicted 
under section 4 (1) (7) of the Madras Prohibition Act and sentenced to ımprıson- 
ment till the rising of Court with a fine of Rs 25 and ım default of payment of fine 
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to undergo sumple imprisonment for one week by the Sixth Presidency Magistrate, 
Madras 


The revision petitioner along with two others, Anjaneyalu and Kumma Reddi, 
were found inside a car, parked at the junction of the Mullıkuppam Road and the 
South Beach Road, with a bottle of ‘ Haywards’ Brandy and a bottle of ‘ Vat 69’ 
Whisky, at about 11-45 P.M on rgth September, 1967 o Anjaneyalu pleaded guilty 
in respect of the charges framed against hım whereas the revision petitioner as 
accused-2 and Kumma Reddi as accused-1 who had been tried together were con- 
victed under section 4 (1) (4) Accused-1 Kumma Reddi admitted that he consumed 
brandy but denied possession of liquor bottles The revision petitioner denied 
possession as well as consumption of liquor. 


The brief facts of the prosecution case are these’ P.W. 2-Dhanaraj, Inspector of 
Police, Vigilance, Madras, on information proceeded to Mullıkuppam Road, 
‘Oceanic Hotel at about 11-45 P.M on roth September, 1967, and found the car 
APU 8355 parked on the Mullıkuppam Road. Kumma Reddi was found seated ın 
the drivers seat. Behind him, on the rear seat, the revision petitioner and 
Anjaneyalu were seated By the side of Kumam Reddı, on the front seat, there 
was a green coloured box (M.O.1) in which , * Haywards’ Brandy bottle (MO 2) 
containing 12 ounces, a bottle containing about 6 ounces of ‘ Vat 69’ Whisky 
(MO 3), an empty glass tumbler (MO. 4) and five empty soda water bottles 
(M O. 5 series) were found P W. 2 arrested all the three persons and seized M Os. 
1 to 5 At about 1-30 AM. the same might, P W. 1 Dr. Ramachandran, casualty 
Medical Officer, Government Royapettah Hospital, Madras, examined Kumma 
Redd: and the revision petitioner Kumma Reddi admitted before P W. 1 that 
he had consumed brandy , but the revision petitioner demed having consumed 
alcohol. P.W 1 found the followmg symptoms on the revision petitioner 


“ Her eyes were congested, pupils dilated and not reacting to light and her 
breath was smelling of brandy ” 


He was of the opınıon that she had consumed brandy but not under its influence 


The revision petitioner in the Court admitted that she was in the company of 
the other two persons but denied that she had consumed brandy 


It admits of no doubt that the symptoms found by P.W. 1 on the revision peti- 
tioner would not suffice to infer that she had consumed brandy. As a matter of 
fact, the learned Magistrate himself, following the decisions of our High Court and 
the Supreme Court found that the external symptoms by themselves were not con- 
clusive of the fact of consumption of a prohibited variety of alcohol But he was 
persuaded by the fact thatshe was found in the company of two others who admittedly 
consumed brandy ın the car and that bottles of whisky and brandy were found in 
the same car and that, therefore the revision petitioner could be reasonably inferred 
to have consumed brandy. He has also taken into consideration that the revision 
petitioner had not stated that she had taken any medicinal preparation containing a 
fair percentage of alcohol which might have stimulated the symptoms found on her. 
‘That he was clearly persuaded by this circumstance can be seen from the observa- 
tion made by him in his judgment ın the followmg emphatic terms 


“ But, unlike in these reported cases we have the significant and clinching 
circumstance that a bottle of brandy and a bottle of whisky (M O. 2 and M O. 3) 
had been found by their side ın the same car at the tıme of the arrest of A-1, A-2 
and D.W.ı There is also the further circumstance that A-1 and DW. 1 on 
their own showing, had also consumed brandy and whisky respectively out of 
M O. 2 and M O. 3 at the time. These circumstances, would cumulatively, lead 
but to the one irresistible mference that A-2 also had consumed either brandy out 
of MO. 2 or whisky out of MO 3, ıt 1s immaterial which ” 


It is possible that an inference of this kind may possibly be drawn ; but, how- 
ever, such inference cannot be irresistible. Because a woman keeps company with 
persons who consumed liquor with the bottles and other matenals by their side, 
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it cannot be said that she must also have consumed alcohol The symptoms found. 

by PW ron the revision petitioner by themselves are not sufficient to conclude that 

the petitioner had consumed brandy. The additional circumsantce that the 

revision petitioner was found in company with the other two persons with the liquor 

bottles by their side could not, ın my view, even cumulatively lead to an ırresistıble 

aa as observed by the learned Magistrate, that she must have consumed. 
quor. 


It will be significant to note that only one glass tumbler was [seized Normally 
it could be expected that 1f three people were drinking, there would be at least three 
tumblers It 1s not the case of PW 2 that he saw the revision petitioner and two 
others actually consuming the liquor. 


The revision petitioner has taken a consistent stand that she has not consumed. 
hquor She denied even before P W. 1 that she had consumed brandy, when two 
others had admutted ıt before him. In view of the denial of the revision petitioner, 
PW 1 should have necessarily made scientific tests mstead of depending upon the 
mere smell. He could have taken the blood and urme of the petitioner for analysis 
to ascertain the presence of alcohol The Supreme Court in State of Andhra Pradesh 
Madıga Boosenna', observed that merely trusting to the smelling sense of the prohibi- 
tion officers, and basing a conviction on an opinion expressed by those officers under 
the circumstances, cannotyustify the conviction of the accused and that better proof, 
by a technical person, who has considered the matter from a scientific point of view, 
is not only desirable but even necessary 


Taking an all round view of the case, I am of the opinion that the evidence let 
in by the prosecution 1s not sufficient to hold conclusively that the revision petitioner 
consumed prohibited alcohol She will be entitled to the benefit of doubt. 


The revision case is allowed and the petitioner is acquitted Fine if paid, will 
be refunded to her. 
V.M K. —— Revision case allowed- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice M. M. Ismarmı. 
Natesa Pillai .. Appellant* 


vu. 
Koneri Naicker and another Respondenis. 


Lamitation Act (IX of 1908), Articles 28 and 36—Applicability of—Plainteff alleging that 
he was not lable for the kıst and that there was illegal dıstramt for recovering the same— 
Limtation—Starting point—Proper Article—Applicability of. 


The complaint of plaintiff being that the last was not payable for the particular 
fash year by him and that it was payable only by Thanjı Ammal and that the ist 
defendant ıllegaliy distrained his two bulls for recovering the kist from him, Article 
28, being specified ın relation to the cause of action of the plamtiff, applies. 


Held on facts the suit 1s barred. 


Appeal agaist te Decree of the Court of the Subordinate Judge, Vellore, ın. 
Appeal Sut No 86 of 1963, preferred against the Decree of the Court of the 
District Munsif of Tiruvannamalai ın Orıgınal Suit No 264 of 1961. 


1 (1967)L.W (Cr)103 (1968) MLJ (Gri) 57 . (19968) 1 ANWR (SG)57:AJR 1967 
12 . (1968) 1 SGJ 160. (19683)1 MLJ (SG) SC 1550 
* SA No 522 of 1964. 18th March, 1968. 
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T R. Ramaclandran and K. Chandramoulz, for Appellant. 
N Sıvamanı and M. V Krishnan, for Respondent No. 1. 
Government Pleader, for Respondent No. 2. 

The Court delivered the following 


Jupcmenr —The lands covered by Patta No. 55 in Naraıyaur Village in 
Tiruvannamalai Taluk belonged to one Thanji Ammal She mortgaged the same 
to the plaintiff for Rs 700 On that mortgage, the plaintıff filed OS No 7 of 1956 
on the file of the Court of the District Munsif of Tiruvannamalai and got a decree, 
executed ıt and himself purchased the property in Court auction The sale was 
confirmed on gth February, 1959, and the plaintiff obtained delivery of possession 
on 6th March, 1960 On i2th June, 1959, the first defendant, Village Munsif 
of Naraıyur Village suddenly went to the plaintiff’s house and demanded Rs 9-75 
as kist for faslı 1368, ın respect of lands covered by Patta No 55 and served a distraint 
order The plamtff represented that he was not hable to pay and that only Thanji 
Ammal was liable to pay. The first defendant thereupon attached two bulls belong- 
ıng to the plaintiff In view of that, the plaıntıff paid the sum of Rs 9-75 to the 
first defendant under protest and got the bulls released Thereafter on 25th 
February, 1961, the plaintiff mstituted OS No 264 of 1961 on the file of the Court 
of the District Munsif of Tiruvannamalai for recovery of the said sum of Rs 9-75 
from the first defendant and the State of Madras represented by the Collector of 
North Arcot District at Vellore, ımpleaded as 2nd dfendant The defendants 
raised several defences and the learned District Munsif framed the necessary issues 
arising out of the pleadings The learned District Munsif by his judgment and decree 
dated 1st October, 1962, held that the suit as far as the and defendant (State of 
Madras) was concerned, was liable to be dısmıssed on the simple ground that the 
notice contemplated by section 80 of the Code of Cıvıl Procedure was not served. 
Though he also came to the conclusion that the State could not be made lable for 
the tortious acts of ıts subordinates, the same was unnecessary, in view of his finding 
that the suit as such was not maintainable as against the State of Madras. As far 
as the end defendant was concerned the learned District Munsif came to the con- 
clusion that the case came under section 59 of the Madras Revenue Recovery Act 
and the suit was barred by limitation with reference to the provisions contained in 
the said section Against this judgment and decree the plaintiff preferred AS 
No 537 of 1962 on the file of the District Court, North Arcot District, which was 
transferred as AS No. 86 of 1963 on the file of the Court of the Subordinate Judge, 
Vellore, and was disposed of by the learned First Additional Subordinate Judge on 
11th October, 1963 The learned Subordinate Judge disagreed with the conclusion 
of the learned District Munsif with regard to the question of limitation against the 
first defendant and decreed the suit of the plaintiff as againt the first defendant. 
Hence present second appeal by the first defendant in the suit 


Mr T R Ramachandran, learned Counsel for the appellant, contends that 
the conclusion of the learned Subordinate Judge on the question of lımitatıon 1s 
erroneous in law The learned Subordinate Judge has expressly found that the sut 
did not fall within the scope of section 59 of the Madras Revenue Recovery Act. 
However, ıt 1s not clear by whatArticleof the Limitation Act the suit was governed, 
in the opinion of the learned Subordinate Judge, since except referring to the argu- 
ment advanced on behalf of the plaintiff that Article 36 of the Lımıtatıon Act applied, 
he himself had not given a finding as to which Article of the Limitation Act applied 
to the sut The contention of Mr. Ramachandran 1s that Article 36 has no applı- 
cation, but ıt is only Article 28 that ıs applicable to the suit in queson On the 
other hand, Mr M V Krishnan, learned Counsel for the plaintiff contends that 
the surt ıs really governed by Article 36 of the Limitation Act, 1908 Therefore, 
the question for consideration before me ıs whether ıt ıs Article 28 or Article 36 
of the Limitation Act, 1908 which apphed to the suit, because, if it 1s Article 28 
that 1s applicable, the suit 1s barred by limitation and on the other hand, 1f it 1s 
Article 36 that ıs applicable, the suit 1s not barred by l:mitation, 


i), SRINIVASAMURTHY MANDIRAM v. VADUVAMBAL (Veeraswami, J.). 407 


The said Articles are — 





Description of sut Perwd of Time from which period begins 
Limitation. to run 





—_— 





28 For compensation for an illegal, One year The date of the distress. 
irregular or excessive distress 
36 For compensation for any mal- Two years When the malfeasance, mis- 


feasance, mısfeasance or non-feas- feasance or non-feasance 
ance independent of contract takes place 

and not herein specifically pro- 

vided for 


In my opinion, the language contained ın column No 1 of the said two Articles 
itself indicates that ıt is Article 28 that applies to the suit instituted by the plaintiff 
The facts narrated above will clearly show that the complaint of the plaıntiff was 
that the kıst was not payable for the particular faslı year ın question by the plaintiff 
and it was payable only by Thanji Ammal and the first defendant legally distrained 
his two bulls for recovering the kıst from hım Therefore, in my opimon, Article 
28, being specific in relation to the cause of action of the plaintiff, is the Article which 
applied to the present suit Consequently the suit of the plaintiff which was insti 
tuted on 25th February, 1961, when the distraint was effected on 12th June, 1959, 
was beyond the period of limutation prescribed by Article 28 of the Lımıtatıon Act, 
1908 

Under these circumstances, I allow the Second Appeal, set aside the yudgment 
and decree of the learned Subordinate Judge and restore those of the learned 
District Munsıf. There will be no order as to costs ın the Second Appeal No leave. 

SVJ — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT *—MR Justice K VEERASWAMI 


Srınivasamurthy Mandıram by its Managıng Trustee 
Venkatasubbiah Petrtioner® 


v 
Vaduvambal . Respondent. 

Lvl Procedure Code (V of 1908), sectton 11—Doctrine of res yudıcata— Scope —Applica- 
butty to order under section g of the Madras City Tenants Protection Act, 1921. 


The doctrine of res judicata covers an adjudication both on factual as well as 
legal matters That a different view of the law has been subsequently taken will 
not affect the applicability of the doctrine 

There 1s nothing ın the scheme of the Madras City Tenants Protection Act, 1921, 
which bars the application of the doctrine of res judicata to an order under section 
9 thereof It may be that when the landlord files a second suit for ejectment, the 
tenant would have the right of filing an application under section g. But the 
proceedings in this application would be governed by the principle of res judicata. 

Petition under section 115 of Act V of 1908 praying the High Court to revise the 

order of the City Cıvıl Court, Madras in IA No 106 of 1964 ın OS No 2907 
of 1963 

V Srinivasan, for Petitioner. 

N Viraman and E. $. Raja, for Respondent. 

The Court made the followmg 

ORDER —Thıs petition by the landlord is directed against an order of the Fifth 

Assistant Judge of the City Cıvıl Court, Madras He had filedasmtOS No 359 
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of 1960 for ejectment and to recover arrears of rent. The defendant filed an appli- 
cation under section g of the Madras City Tenants Protection Act, 1921 Both the 
suit and the application were dısmıssed The dismissal of the suit was rested on the 
ground of want of notice under section 11 ‘The application under section g was. 
dismissed because, ın the view of the Court of the Explanation to section g, the 
plaıntıff as a trustee had no power to execute a sale in favour of the defendant except 
for necessity In taking that view, the Court below purported to follow Sıyananda. 
Gramanı v Mohammed Ismal The landlord subsequently brought OS No. 2907 
of 1963 for eyectment and for recovery of arrears ‘The tenant taking advantage of 
this, filed over again an application under section 9. Pending that suit, the Court 
below heard the application and allowed ıt In doing so, it was of opınıon that the 
previous order on the earlier application under section g did not operate as res judicata. 
It also noted that the view expressed in Sıvananda Gramanı v. Mohammed Ismail, no: 
longer held the field in view of Sundareswarar Devasianam v Marimuthu? The aggrıe- 
ved landlord ıs before this Court ın revision. 


It has been held in Vedachala Natcker v Doratswamı Mudalıar3, that having regard. 
tothe scheme of the Act, the application under section 9 is independent of the suit 
and can be prosecuted even if the suit 1s withdrawn. Section g-A provides for an 
appeal from an order under section g The very question as to whether the plaintiff 
in his capacity as a trustee of the institution, which is a Bajana Madam, 1s entitled , 
to sell 1s raised over again as between the very parties It seems to me that merely 
because the view on which the previous order on the earlier application under section. 
g was based no longer holds the field because Sundareswarar Devasthanam v Marimuthu® 
takes a different view, it does not follow that it set the matter at large as between the 
parties The doctrine of res judicata covers an adjudication both on factual as 
well as legal matters That a different view of the law has been subsequently 
taken will not affect the applicability of the doctrme I am ınclıned, therefore, to 
think that the Court below 1s not right ın its view that the previous order did not 
operate as a bar to an order on the subsequent application 


It 1s, however, argued that the fact that a different view of the law has been 
taken subsequently made a difference Ido not accept the contention The obser- 
vation I have made earlier ıs an answer Neither Annamalı © Co Lid v Cibgathullah. 
Sahıb*, nor Ramaswamı Redd: v Maruda: Reddi”, ın any way is of assistance to the 
respondent In the first of these cases, the earlier decision related to an entire block 
of land with buildmgs thereon This decision was held te be not res judicata on a 
subsequent occasion, where only a portion of the land without building thereon was. 
in question with reference to which section g was invoked In such circumstances, 
a Division Bench of this Court held that the earlier decision did not operate as 
res judicata There is no such change of the subject matter in the present case. 
So too, ın the second case cited, there was no final determination on the earher 
occasion on the question of permanent tenancy in appeal. The order of the trial 
Court was confirmed ın appeal only on the ground of want of notice to quit In 
that situation ıt was held that the earlier decision did not operate as res judicata 
on the subsequent occasion when the question of permanent tenancy was raised 


I do not think that there 1s anything ın the scheme of the Act, which bars the 
application of the doctrine of res judicata to an order under section 9. It may be 
that when the petitioner filed a second suit, the respondent would have the right of 
filing an application under section g But the proceedings in this application would. 
be governed by the principle of res judicata As I said, the decision on a similar or 
identical point as between the same parties cannot be raised over again and the same 
decided, notwithstanding the fact that the earlier order was a wrong order. The 
petition 1s allowed The result of ıt ıs that the application under section g will 
stand dismissed. No costs 





VK. ——— Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


PRESENT —MR ANANTANARAYANAN, Chief Justice and MR. Jusmaer 
M NATESAN. 


The Madras Distrıct Automobile and General Employees 
Union, Registered No 1383, representing the Workmen 
employed ın M/s Sundaram Motors (P ) Ltd., Madras Appellant® 
v. 
The State of Madras represented by the Secretary, Industries, 
Labour, Co-operation Department, Fort St. Géorge, 
Madras-g and another Respondents 


Industrial Disputes Act (XIV of 1947), sections 10 and 12 (5)—Selilemeni between the 
Management and the Union representing the majority of workers—Government, uf bound 
to decide on expediency of the reference on the same facts at the instance of minority Umon. 


Where there are two unions of workers in the concerned industry, or unit of 
industry and one umon which contains the majority of workers claims to have 
arrived at a settlement with the Management through negotiation ın respect of 
the very matters ın controversy, or some of them, a minority Umon like the present 
appellant cannot urge that these facts should be altogether omitted from consı- 
deration by Government, ın deciding on the expediency of the reference On 
the contrary, those facts would be perfectly relevant, and 1t would be equally 
relevant whether developments subsequent to the period or date when the issues. 
ın controversy were raised, may render the reference itself otiose 


Appeal under Clause 15 of the Letters Patent against the Order of the Honour- 
able Mr. Justice Veeraswami dated 21st July, 1964 and made in the exercise of 
the Special Original Jurisdiction of the High Court m Writ Petition No. 1345 
of 1962 presented under Article 226 of the Constitution of India to issue a writ of 
mandamus directing the first respondent to ignore the reasons contained ın the 
order dated 24th October, 1962, and to dispose of afresh according to law, the ques- 
tion whether reference under section 10 read with section 12 (5) of the Industrial 
Disputes Act is called for in respect of items of disputes mentioned as 2 and 3 1n the 
Order dated 24th Octeber, 1962 bearing GO Ms No 5250 (Labour) 


B. R Dohaof M/s Azar and Doka, for Appellant 
Government Pleader for the 1st Respondent. 
A. R, Ramanathan, for 2nd Respondent 


The Judgment of the Court was delivered by 

Anantanarayanan, C.F —The Writ Appeal ıs by a Trade Union of the workmen. 
of Messrs. Sundaram Motors (P ) Ltd, from the judgment of Veeraswamı, J, ın 
W P. No 1345 of 1962, declining to issue a writ of mandamus to the State of Madras 
to dispose of the alleged dispute afresh under section 10 read with section 12 (5) of 
the Industrial Disputes Act Its not necessary to canvass the facts at any length 
It is sufficient for us to state that the points ın controversy related to revision of 
wage scales, dearness allowance, leave facilities, bonus for 1961 and gratuity, and, 
lastly to the non-employment of one P Sambasıvan. 


A great deal of the area covered in the judgment of the learned Judge by way 
of discussion, may now be regarded as unnecessary. The learned Judge referred to 
the decisions of the Supreme Court in State of Bombay v KE P Krıshnan and others? 
and Bombay Unun of Journalists v State of Bombay?, and emphasised that the Govern- 
ment, on these authorities, would be justified ın considering the prima facie merits of 
the dispute, and in taking ınto account other relevant data which may assist the 
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‘Government to decide whether a reference would be expedient or otherwise The 
learned Judge then came to the conclusion that the Government did not act, m 
this case, on anything extraneous or irrelevant, and that the Government would 
ibe justified in takıng mto account, in the manner that they did, the settlement 
reached by another Union of the Workers, namely, T VS Workers’ Union, with 
the Management, ın regard to certain aspects of the pomts ın controversy 


It is needless for us to emphasize that where there are two unions of workers ın 
the concerned industry, or unit of industry, as m this case, and one union which 
‘contains the majority of the workers claims to have arrived at a settlement with 
the Management through negotiation ın respect of the very matters ın controversy, 
or some of them, a minority Union lıke the present appellant cannot urge that these 
facts should be altogether omitted from consideration by Government, ın deciding 
on the expediency of the reference. On the contrary, those facts would be 
perfectly relevant, and 1t would be equally relevant whether developments subse- 
‘quent to the period or date when the issues in controversy were raised, may render 
the reference itself otiose Mr Dola for the appellant Union does concede that 
such developments might have taken place and hence, that, at the present moment, 
in view of the considerable lapse of tıme since the original issues ın controversy 
were raised, it may be very difficult to state whether they are live issues, or whether 
they are not 


We may therefore point out that the learned Judge was entirely justified in 
taking these facts into consideration, and m coming to the conclusion that it cannot 
be held, ın this case, that Government acted arbitrarily or upon consideration of 
matters not germane to the subject, when they declined reference under sections 10 
and 12 of the Act It is indisputable that our power in mandamus in this case, is 
not either to direct such a reference or to constrain the Government to do so, but 
only to ask the Government to re-consider the issue Again, ıt appears to be equally 
indisputable that there ıs no bar of limitation applicable to such cases It may be 
that conditions have bettered so much, that the original issues are now academic 
It may be that other grievances have developed, or even that they are more contro- 
versial than they were, when the Union orıgınally agitated for their consi- 
eration It is always open to the Union to agitate for a fresh reference on condi- 
tions of employment as between the Union and the Management Accordingly, 
we shall leave the matter there, as far as this aspect of the writ appeal 1s concerned 


But Mr Dolia for the Union urges that the matter 1s on a somewhat different 
footing, upon the last of the issues, namely, non-employment of P Sambasıvan 
This was an independent dispute, at the mception, and, later, the worker became a 
member of this mmority Union, and the Union appears to have sponsored his 
cause We are not now statmg anything on the merits of the alleged dismussal, 
imdeed, we cannot do so, since the Government declined to make a reference But 
we find that the dismissal was in September, 1960, and that ıt was only twelve months 
later, that the Union which subsequently came into existence sponsored the dispute 
Actually, the dismissed workman himself became a member of the Union, only 
subsequently This belatedness was the reason given by the Government for declining 
to make the reference We cannot state that that ıs necessarily unreasonable or 
perverse Further, conditions might have changed now, and ıt may even be that 
the mdrvidual workman 1s employed elsewhere, or 1s no longer desirous of returning 
to this unit of industry Only the Union 1s the appellant here, and if the workman 
is still ın need of relief with regard to his alleged dismissal, ıt may be open to the 
Union to move the Government afresh, on the existing state of facts with regard to 
the worker. 


With these observations, the writ appeal 1s dismissed The parties will bear 
their own costs 


VMK. Appeal dısmıssed. 


1) NARAYANASWAMI ASARI V. STATE OF MADRAS (Venkataraman, 7.). 411 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present —-Mr Justice K S VENKATARAMAN. 


“T.M Narayanaswamı Asari Appellant* 
v 


“The State of Madras represented by the Collector of Ramnad 
at Maduraı and another - Respondents 


Cıvıl Procedure Gode (V of 1908), Order 41, rule 23—Remand of case by Appellate Court— 
Decree of the trial Court—If requires to be set aside—Necessity for such a findını— 
Practice 


The plaintiff filed the suit ın respect of strip of land lying to the north of his 
property, and obtamed the decree ın the tnal Court The subordınate Judge 
allowed the appeal filed by the defendant and dismissed the sut The High 
Court allowed the Second Appeal preferred by the plaıntıff on the short ground 
that the Subordinate Judge while relying on his inspection had not made any 
memorandum of the inspection and made it part of the record ‘The High 
Court remanded the matter for disposal The Subordinate Judge on remand, 
an turn, remanded the suit to the District Munsif with the observation that both 
parties agreed that ıt 1s necessary to fix the southern boundary and locate the 
suit property He also set aside the decree of the Munsif The plaintiff preferred 
the appeal against this order. 


Held, ıt has been repeatedly held that before the Appellate Court can remand 
the suit to the trial Court under Order 41, rule 23, Civil Procedure Code, 1t 1s 
necessary for the Appellate Court to find that the decree of the trial Court requires 
to be set aside 


On facts It cannot be said that the District Munsif should necessarily have 
proceeded to determine the question with reference to the southern boundary 
of the plaintiff’s property especially when no request to do so had been made to 
him. He may have done so, but merely on that ground the Subordinate Judge 
1s not correct ın saying that his decree should be set aside It has been laid down 
that in such cases it 1s for the Appellate Court to take the additional evidence 
which it requires and keep the appeal on its file and dispose it of ın the hight of 
the said evidence 


Appeal against the Order of the Court of the Subordinate Judge of Ramanatha- 
puram at Madurai dated 14th February, 1966 and made in AS No 35 of 1961 
(OS No 270 of 1957, District Munsif’s Court, Ramanathapuram) 


R Gopalaswamy Ayyangar and R. Alagar, for Appellant. 
The Additional Government Pleader and V Ramaswam, for Respondent 
The Court delivered the following 


Jupcment —This appeal has been filed by the plamtiff in OS No 270 of 
1957 on the file of the District Munsif of Ramanathapuram, against the order dated 
14th February, 1966 of the learned Subordinate Judge of Ramanathapuram at 
Madurai, ın AS. No 35 of 1961, setting aside the decree which the plaintiff had 
obtamed at the hands of the learned District Munsif and remaining the suit for 
fresh disposal after reissung the warrant of commussion to the same Commissioner 
who had previously inspected the property The suit concerns a strip of land marked 
yellow just south of the office of the Keelakara1 Panchayat Board (second defendant) 
and north of the property of the plaintiff The plamtiff claims it as part of his 
property and the Panchayat Board claims it asits The plan, Exhibit B-2, drawn 
by the Commıssıoner shows the property in dispute On a prior occasion the plam- 
tiff had filed the suit OS No 50 of 1946 against the Panchayat Board and succeeded 
and he contends that that decree deals with the same property However, the 
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State of Madras, who 1s the first defendant, claims that the strip of property was 
acquired in 1908 and transferred to the second defendant and the State 1s not bound 
by the decision in OS No. 50 of 1946. Hence the plamtiff instituted the suit 
O.S. No. 270 of 1957 impleading the State as the first defendant and the Panchayat 
Board as the second defendant. 


The learned District Munsif ın an exhaustive judgment dated 14th September, 
1960, decreed the suit. One of his reasons was the non-production by the Govern- 
ment of the relevant records in the acquisition of 1908. The first defendant pre- 
ferred the appeal AS No 95 of 1961, which came up before the learned Subordinate 
Judge, Sri S Kumaraswami Pıllaa He iter ala mspected thes uit property and 
after considering the materials on record, allowed the appeal and dismissed the suit. 
Against that, the plaintiff preferred SA No 551 of 1962 to this Court Kailsasam, 
J., allowed the Second Appeal on the short ground that the learned Subordinate 
Judge, while relymg on his inspection, had not made any memorandum of the 
inspection and made it part of the record as required by Order 18, rule 18, 
Civil Procedure Code He, therefore, said “* the Subordinate Judge of Ramanatha- 
puram at Madurai, will dispose of the appeal without the plan or notes of inspectiom 
by the Judge. If the Appellate Judge feels a spot mspection is necessary he may 
do so ” 


Thereafter, the matter came up before another learned Subordinate Judge 
Sri C. Ganapathyappan. The learned Judge did not make any inspection and 
did not discuss the evidence on the basis of which the learned District Munsif had 
decreed the suit But remanded the suit to the learned District Munsif on a short 
ground whichis this The plaintiff claimed that his property was north of the houses 
of Sudalaimuthu Asari and Poolan Asari and that his property measures 77 feet 
north to south on the eastern side and 72 feet north to south on the western side. 
That 1s described as Item 1 ın the plaint schedule itself The learned Subordinate 
Judge felt that one of the tests for determining to whom the suit property (the alleged. 
encroachment) belonged would be to lay the northern boundary of the houses of 
Sudalarmuthu Asari and Poolan Asari and then lay out 72 feet on the north of 
it on the western side and 77 feet on the north of it on the eastern side If that was 
done, it could be seen whether the alleged encroachment fell within the plaintiff’s 
property or not The learned Subordinate Judge has further observed 


“ Both parties agreed that it is necessary to fix the sourthern boundary and 
locate the suit property Under these circumstances I thınk ıt just and neces- 
sary, that the suit should be remanded to the trial Court which shall re-issue the 
warrant to the same Commissioner who shall fix the southern boundary of the 
suit property as described in the plaint schedule and thereafter fix the northern 
boundary of the suit property so as to ascertain whether it includes the yellow 
shade portion, that is the subject-matter of the suit The plaintiff shall bear the 
costs of the Commission For these reasons this appeal has to be allowed The 
decree and judgment of the learned District Munsif are set aside and the suit 
is remanded to the trial Court . .... .. i 


It is against this order of remand dated 14th February, 1966, that the plaintiff 
has preferred this appeal Sri R Gopalaswamy Iyengar and Srı R Alagar appearing 
for the plaimtiff-appellant do not take any serious objection to the direction of the 
learned Subordinate Judge that the southern boundary of the plaıntiff's property 
may be fixed with reference to the houses of Sudalaimuthu Asari and Poolan Asar1 
and that a Commissioner may lay off 77 feet on the eastern side and 72 feet on the 
western side But they urge that that would not justify the setting aside of the decree 
of the learned District Munsif and that the learned Subordinate Judge may keep. 
the appeal on his file and deal with the entire evidence cluding the additional 
evidence which may become available after the re-issue of the Commission. The 
contention of the learned Counsel 1s obviously correct This Court has repeatedly 
held that before the appellate Court can remand that suit to the trial Court, under 
Order 41, rule 23, Cıvıl Procedure Code, it 1s necessary for the appellate Court 
to find that the trial Court’s decree requires to be set aside It cannot be said that 
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the learned Distrıct Munsıf should necessarıly have proceeded to determine the 
question with reference to the southern boundary of the plaintıff’s property especially 
when no request to do so had been made to hım He may have done so, but merely 
on that ground, the learned Sub-Judge 1s not correct ın saying that his decree should 
be set aside. In such cases, the decisions of this Court lay down that ıt is for the 
appellate Court to take the additional evidence which it requires and keep the 
appeal on its file and dispose it of in the hght of the said evidence (See the decisions 
in Ramakrishna v Rangayya”, Ahamed Rowiher v Bathumal Beev?, Balasubramanıa v. 
Subbrah?, and my decision ın Chinnan Ambalam v Ramah Mamam and others*, 
Achammal and another v. Kistama Navdu®. 

The order of the learned Subordmate Judge dated 14th February, 1966 ıs 
accordingly set aside and he is directed to keep the appeal on his file and dispose it 
of according to law and in the light of the observations contained in this Judgment 
and the judgment of Kailasam, J , dated 1st September, 1965 in SA. No. 551 of 
1962. The parties will bear their own costs in the appeal. No leave. 


V.S. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT *—MR. Justice A, ALAGIRISWAMI 


WV. Syed Hanifa .. o Petioner* 
v 
Muhammad Khalifulla Respondent. 


Gal Procedure Code (V of 1908), section 115— Order made by Rent Controller holding that 
he was competent to act under section 4.76, Criminal Procedure Code—If subject to 
revision under section 115, Gwil Procedure Code. 

An order of the Rent Controller holding that he was competent to act under 
‘section 476, Criminal Procedure Code and lay a complaint is not subject to revi- 
sion by the High Court under section 115, Civil Procedure Code as the Rent 
Controller is not a cıvıl Court. 


Query Rent Controller if a ‘ Court? 


Petition under section 115 of Act V of 1908 praying the High Court to 1evise 
the order of the Rent Controller, Tiruchirapalh, in O.P. No. ror of 1966. 


K Ramaswam, for Petitioner. 

K Sarvabhauman, for Respondent. 

The Court made the following 

ORDER —This 1s a petition to revise the order of the Rent Controller, Tiruchı- 
rapallı, holding that he was competent to act under section 4.76, Crimmal Procedure 
‘Code, and lay a complaint against the petitioner for offences under sections 465 
and 471, Indian Penal Code 


Itshould be made clear that the Rent Controller was only deciding the question 
-of his competency to lay a complaint and he had not decided whether it was neces- 
sary ın the interests of justice to lay such a complamt That question still remains 
open 

On behalf of the petitioner it 1s contended that the Rent Controller is not a 
civil, crımınal or revenue Court, which under section 476, Criminal Procedure Code, 
is competent to lay a complaint ın respect of any offences referred to ın section 195 
(1) (b) or (c), Grimmal Procedure Code The criteria for deciding what is ‘a 
Court? has been succinctly set forth ın the decision of the Supreme Court in Kumar v. 
State of Punjab®, m para 6 — 
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j . It may be stated broadly that what distmguishes a Court 
from a quasi-judicial tribunals that it is charged with a duty to decide disputes im 
a judicial manner and declare the rights of parties ın a definite judgment To 
decide ım a judicial manner involves that the parties are entitled as a matter of 
right to be heard ın support of their claim and to adduce evidence in proof of it. 


And it also ımports an obligation on the part of the authority to decide the 
matter on a consideration of the evidence adduced and ın accordance with law. 
When a question therefore arises as to whether an authority created by an Act 
is a Court as distinguished from a quasi judicial tribunal, what has to be decided. 
ıs whether having regard to the provisions of the Act ıt possesses all the attributes. 
of a Court ” 


Applying these principles there is no doubt that the Rent Controller would be 
a ‘Court’ He decides disputes ın a judicial manner and declares rights of parties 
m a definitive judgment. Parties are entitled as a mater of rıght to be heard in. 
respect of their claim and adduce evidence in proof of ıt He has to decide the 
matter on a consideration of the evidence adduced and in accordance with law 
In all matters before the Rent Controller there 1s a ‘zs’ m which persons with. 
opposing claims are entitled to have their rights adjudicated in a judicial manner. 
The enquiry is not entrusted to an ad hoc tribunal Applying all these tests ıt would. 
appear that the Rent Controller ıs not a civil, criminal or revenue Court A learned 
single Judge of the East Punjab High Court ın Tarachand v State’, held that neither 
the Rent Controller nor the appellate authority under the East Punjab Urban Rent 
Restriction Act is a Court and therefore they cannot be held to be civil Courts with- 
in the meaning of section 476, Criminal Procedure Code For this purpose the 
learned Judge relied upon the decision of the Supreme Court referred to earlier. 
The learned Judge mentions that the Supreme Court placed reliance principally 
on a decision of a Full Bench of the East Punjab High Court ın Puitman’s Shorthand 
Academy v Dilaram © Sons? But in the Supreme Court decision, there 1s no 
reference to this decision of the Full Bench of the East Punjab High Court The 
decision of the Full Bench the Punjab High Court ın Putmans Shorthand Academy v. 
Lılaram Sons®, held that the Rent Controller and appellate authority appointed. 
under the East Punjab Rent Restriction Act of 1947 do not constitute civil Courts 
subordinate to the appellate jurisdiction of the High Court and therefore their orders. 
are not subject to revision by the High Court under section 115, Cıvıl Procedure 
Code While there may be room for argument as to whether the Rent Con- 
troller ıs or 1s not a Court there can be no doubt that the Rent Controller is not a. 
civil Court, subordinate to the appellate jurisdiction of the High Court The Full 
Bench of the East Punjab High Court did not decide the question whether the Rent 
Controller was a Court, ıt only held that he was not a cıvıl Court With respect, 
that decision 1s undoubtedly correct In this case the decision of the Rent Controller 
is not subject to revision by this Court under section 115, Crvil Procedure Code, as 
the Rent Controller is not a civil Court This ıs enough to dispose of this revision 
petition It has got to be simply dısmıssed on the ground that the decision of the 
Rent Controller not being one by a civil Court is not open to revision under section. 
115, Crvil Procedure Code, by this Court The cıvıl revision petition is accordingly 
dismissed 


The dismissal of the revision petition does not of course dispose of the questiom 
which the Magistrate might have to decide, z e , whether the offences complamed of” 
before him are offences in relation to a Court as required under section 476, Crımınak 
Procedure Code. 

VK. Petition dismissed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr Justice A ALAGIRISWAMI 


Mohamed Sali Appellani * 
v. 
Sıluvaı Arıkkanjir Fernande (died) and others Respondents. 


Iamitation Act (IX of 1908), section 14—Two Courts having jurisdiction in respect of & 
clam—Plantf filing sut in one of them on the last date of limtation—On defendant’s 
objection as to jurisdiction, plamtff taking return of the plaint for presentation to the 
other Court, by endorsing—Re-presentation to the other Court after some time after taking 
return of the plaint—Whether barred by limitation—-Whether suat deemed to be pending 
ın the first Court tll re-presented to the other Court. 


The parties cannot by consent confer jurisdiction on a Court which did 
not have jurisdiction Similarly, parties cannot by consent take away the juris- 
diction of a Court It 1s open to them to agree that of two Courts having juris- 
diction the suit should be instituted only ın one of them The present case can 
even be brought under that rule It cannot, ın any case, be said that, either 
because the plaintiff wanted the plaint to be returned to him for re-presentation 
to the proper Court or because of the order of the learned District Munsif of 
Tuticorin returning the plait, consequent of that request, the plaıntıff is debarred 
from contending that the Court of the District Munsif, Tuticorm, had jurisdic- 
tion, especially for deciding the question whether the suit is within time The 
wrong order of the learned District Munsif, Tuticorin returning the plaint 
cannot, therefore, be res judicata even for the purpose of deciding the question of 
limitation 


It 1s a well-known proposition of law that a wrong order of the Court cannot 
act to the prejudice of litigants Therefore, the wrong order of the District 
Munsif, Tuticorm, returning the plamt for presentation to the proper Court, 
cannot be held to prejudice the plaıntıffın this case The suit should be deemed 
to be pending throughout ın the right Court whether ıt be the Court of the District 
Munsif, Tuticorin or the Court of the District Munsif, Nagercoil 


Held, the suit is not barred by lımıtation. 


Appeal against the Decree of the District Court, Kanyakumarı at Nagercoil ın 
Appeal Suit No 11 of 1964 preferred against the decree of the Court of the Second. 
Additional District Munsif of Nagercoil in Original Suit No 399 of 1959 


S V Rama Iyer, for Appellant 
K C Jacob, S K L Ratanand M S Cardoza, for Respondents 
The Court delivered the followmg 


Jupcment —The defendant is the appellant The question that arises in 
this case 1s one of limitation The defendant executed the suit promissory note on 
22nd July, 1955 The swt was filed originally in the Court of the District Munsif, 
Tuticorm on 22nd July, 1958, that 1s, on the last day of lumitation The defendant 
contended that that Court had no jurisdiction to try the sut Thereupon, the 
plaintiff endorsed on the back of the plaint that the plaint may be returned to him. 
for presentation to the Court at Nagercoil where the defendant resides As a 
result of the endorsement, the plaint was returned on 6th August, 1959, and it was 
re-presented ın the Court of the District Munsif, Nagercoil, on 19th August, 1959 
The trial Court dismissed the suit holding that the suit was barred by limitation 
The lower appellate Court has allowed the appeal and decreed the suit 

It ıs not disputed that the period during which the suit was pendmg in the 
District Munsif’s Court, Tuticorin as well as the period, between the day when the 
District Munsif, Tuticorm, ordered the return of the plaınt for presentation to the 
SS a ae p= ae ee 
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proper Court and 6th August, 1959, the day on which the plaint was taken return 
of by the plaıntıff's Advocate 1s properly deductible for the purpose of computing 
the period of lımıtation But it 1s contended that the period between 6th August, 
1959 the day on which the plaintiff’s Advocate took return of the plait and ıgth 
August, 1959 the day on which the plaint was re-presented to the District Munsiff’s 
Court at Nagercoil, cannot be so deducted and that the plaıntıf”s suit 1s, therefore, 
barred by limitation The Courts below have found that the promissory note was 
executed at Tuticorin and that means that the suit was properly instituted in the 
‘Court of District Munsif, Tuticorin, ın the first instance 


On behalf of the respondent, the contention 1s that the return of the plaint for 
re-presentation to the District Munsıf”s Court Nagercoil, was wrong and the sut 
should be deemed to be pending ın the Tuticorm Munsif’s Court till the plait was 
re-presented to the Court at Nagercoil This ıs a peculiar case where both the 
Courts have got jurisdiction to try the sut Butitis urged on behalf of the appellant 
that the order of the learned District Munsif of Tuticorin returning the plaint for pre- 
sentation to the proper Court, even if wrong, is res judicata and the respondent can- 
not now raise the question that that order was wrong and that, therefore, the suit 
should be deemed to be pending ın the District Munsif’s Court, Tuticorin The 
first point to note is that there was no decision as such by the District Munsıf, 
Tuticorin, that he had no jurisdiction to try the suit. It was only on the plaintiff 
saying that the plamt may be returned to him for re-presentation to the Court of 
the District Munsif, Nagercoil, within whose jurisdiction the defendant resides, 
that the plaint was returned Moreover we are not now deciding that the Court 
at Tuticorin had jurisdiction contrary to the earlier finding of that Court to the 
contrary for the purpose of deciding whether the decree has been passed by a Court 
having jurisdiction or not It is only to enable us to decide whether the suit should 
be deemed pending ın the Court of the District Munsif, Tuticorin that we have to 
decide whether that Court had jurisdiction to entertain the suit There is no doubt 
that the Court of District Munsif, Tuticorm, did have the jurisdiction to entertain 
the suit The wrong order of the learned District Munsif, Tuticorin returning the 
plaint, cannot, therefore, be res judicata even for the purpose of deciding the question 
of lımıtatıon. We cannot consider whether the Court of the District Munsif, Tuticorin 
‘had jurisdiction or not On the very question of jurisdiction itself, possibly, the 
decision of the learned District Munsif, Tuticorin, may be res judicata But for the 
purpose of deciding the question of limitation and for deciding the question that 
arises incidentally for the purpose of deciding the question of mutation, it cannot 
be said that the decision of the learned District Munsif, Tuticorm, 1s res judicata; 
nor can it be said that the plaintiff 1s estopped from contending that the Court of 
the District Munsif, Tuticorin, had jurisdiction The parties cannot by consent 
confer jurisdiction on a Court which did not have jurisdiction Ledgard v Bull}. 
.Sımılarly, parties cannot by consent take away the jurisdiction of a Court It is 
open to them to agree that of two Courts having jurisdiction the suit should be 
instituted only in one of them. The present case can even be brought under that 
rule It cannot, ın any case, be said that, either because the plaintiff wanted the 
plaint to be returned to hım for re-presentation to the proper Court or because of 
the order of the learned District Munsif of Tuticorin returning the plaint, consequent 
-on that request, the plaimtiff is debarred from contending that the Court of the 
District Munsif, Tuticorin, had jurisdiction, especially for deciding the question 
whether the suit ıs within tıme Therefore, the decision of the Supreme Court ın 
Mohanlal v Benoy Kıshana?, cannot apply to this case Theres no doubt as held in 
that case that even an erroneous decision on a question of law operates as res judicata 
between the parties to 1t and that the correctness or otherwise of a judicial decision 
‘has no bearmg upon the question whether or not ıt operates as res judicata But 
here there was no decision on a question of law. The decision ın Chandrayya v 
Seethanna®, 1s not relevant for the purpose of this case because there the suit was filed 

1. (1885-86) 13 TA 194 (PC) 3 (1940) 1 ML, o AİR 1940 Mad. 
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in the first instance ın a Court which had no jurisdiction. The decision in Ramduit v. 
E.D Sassoon & Co.1, that where a suithas been instituted ina Court whichis found 
to have no jurisdiction and it is found necessary to raise a second suit in a Court of 
proper jurisdiction, the second suit cannot be regarded as a continuation of the 
first, even though the subject-matter and the parties to the suits were identical, 
does not apply to this case either So also the decision in Seshagırı Row v. Velayudan 
Pillar’. 


The lower appellate Court was undoubtedly right in relying upon the decision 
in Nandal v Mt Baratan?, In that case the suit was first instituted ın the Court of 
the Furst Munsif That Munsif ordered the return of the plamt on 21st April, 
1952. The pleader for the plaintiff took return of ıt on 23rd April, 1953 and it was 
re-filed ın the Court of the Second Munsif on 23rd April, 1953 itself The only 
question that was decided ın that case was that the gap of two days during which 
the plaint had remained in the custody of the lawyer for the plaintiff did not have 
the effect as if the suit which the plaintiff had origmally filed in the Court of the 
First Munsif had terminated and a fresh suit had been filed when the plaint was pre- 
sented in the other Court two days after its return In the present case ıt is not 
disputed that the tıme taken, between the date of the order ef the District Munsif 
of Tuticorin returning the plaint for re-presentation to the proper Court on 28th 
July, 1959 and 6th August, 1959 on which day the plaintiff’s pleader took a return 
of ıt, ıs deductable for the purpose of computing the limitation. But in discussing 
this question the learned Judge held as follows : 


“ But as I have already observed above, having regard to the position that in 
law the plaintiffs must be held to have rightly filed the plaint originally in the 
night Court which had full jurisdiction to try ıt, the plaintiffs cannot be prejudiced 
by any subsequent illegal order of the Munsif in returning the plaint for re-filing 
it ın another Court. It is true that the plaıntifi did not raise any objection to 
this order of the learned Munsif and their lawyer actually received back the plaint 
and re-filed ıt, but these facts, in my opinion, cannot alter the position that the 
suit must be deemed to have been filed within tıme in the right Court I also 
think that in the circumstances of the case ıt shall be deemed that the suit had 
remained pending throughout.” 


It 1s a well-known proposition of law that a wrong order of the Court cannot act 
to the prejudice of litigants Therefore, the wrong order of the District Munsif, 
Tuticorin, returning the plaint for presentation to the proper Court cannot be held 
to prejudice the plaintiff in this case The suit should be deemed to be pending 
throughout ın the right Court whether it be the Court of the District Munsıf, 
Tuticorin or the Court of the District Munsıf, Nagercoil The suit 1s not, therefore, 
barred by limitation. There are no merits in this Second Appeal and ıt is, accord- 
ingly, dismissed with costs. 


Leave granted. 
SVJ Appeal dismissed 


iene 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
(Special Original Jurisdiction.) 
PRESENT :— MR Justice P. RAMAKRISHNAN 


Ama Stores represented by its partner M T.M. Abubacker .. Petrhoner® 
v. 
The Collector of Madras, Madras-1 and another .. Respondents. 


Stamp Act (II of 1899), section 56 (1) and (2)—Chief Controlling Revenue Authority, 
Board of Revenue—Deed styled agreement—Collector—Levying stamp duty on document 
as sale—Imposition of penalty—Aggrieved party invoking power of Board of Revenue 
having control over decision of Collector—Appeal petition with a request for a personal 
hearing-—Quasi-judicral function—Obligation to gwe a personal hearing—Principles 
of natural justice—Writ 


The Registrar of Trade Marks before whom the petitioner produced a document 
stamped as an agreement, for the purpose of transferring the trade mark, was 
of the opimon that the document in question was really a sale deed and sent it 
to the Collector of Madras for impounding. The Collector construed the docu- 
ment as a sale and held a sum of Rs. 1,460-25 should be paid as stamp duty and 
Rs 250 as penalty Aggrieved against this decision, the petitioner filed an appeal 
to the Board of Revenue invoking the powers conferred under section 56 (1) of 
the Stamp Act and requiring a personal hearing. The Board of Revenue, with- 
out giving a personal hearing to the petitioner, sustained the order of the Collector 
and dismissed the appeal Hence the writ under Article 226 ofthe Constitution 


Held. The Chief Controlling Revenue Authority (the Board of Revenue) in 
the exercise of the quasi-judicial functions under section 56 (1) of the Act, ought 
to have given the petitioner a personal hearing in the disposal of the appeal 


Section 56 (1) of the Act does not mention specifically about any right of appeal 
or revision to the aggrieved party, yet ıt vests ın the Chief Controlling Revenue 
Authority a power of control over the decision of the Collector and this power 
under section 56 (1) 1s a quasi-judicial power which could be invoked at the 
instance of the aggrieved party. 


Under section 56 (2) the Chief Controlling Revenue Authority is moved to act 
by the Collector before he takes a decision, while under section 56 (1) he 1s moved. 
to act by the aggrieved party after the Collector has taken a decision. 


In the instant case the Chief Controlling Revenue Authority has taken up the 
application of the party as an “ appeal ’’ against the orders of the Collector It 
has written out an elaborate order canvassing the grounds set out by the party 
in his ‘ petition of appeal’ What was exercised by the Authority was not an 
administrative function but a quasi-judicial function invoked for the purpose 
of modifying the orders of the Collector The duty to act quasi-judicially carries 
with ıt an obligation to give an opportunity to the party for being heard, especially 
when a large amount of duty and. penalty 1s involved and where the party himself 
has asked for a personal hearmg. The proceedings have to be quashed and 
further opportunity should be afforded to the aggrieved party. 


Case-law discussed. 

Petition under Article 226 of the Constitution of India prayıng thatin the cir- 
cumstances stated therem, and in the affidavit filed therewith the High Court will 
be pleased to issue a Writ of certorar: calling for the records of the Second Respon- 
dent in BP. Rt No 6727/65 -L, dated 8th October, 1965 confirming the orders 
of the first Respondent m B2/44927063, dated 6th February, 1965 and quash the 
same. 


m m — mmm o e an 
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T. Martin, for Petitioner 
J. Kanakaraj, for Government Pleader, for Respondent 
The Court made the following 


Orver—-The petitioner Ama Stores, represented by its partner M.T.M. 
Abubacker, has filed this writ petition under Article 226 of the Constitution of India 
praying for the issue of writ of certtorare quashing respectively the orders of the Collec- 
tor of Madras, the 1st Respondent, and the Commissioner of Land Revenue, Prohi- 
bition, Excise and Settlement of Estates, Board of Revenue, Madras, the 2nd Res- 
pondent The petitioner contended that a certain document executed by him on 
25th October, 1963, was an agreement, which merely recited the facts of an already 
completed sale and also the conditions under which the sale took place Hence he 
pleaded that ıt would suffice, for the purpose of paying the appropriate Court-fee 
under the Stamp Manual, if the document was stamped as an agreement, for which 
the duty payable ıs Rs 2}. This was the duty actually paid on the document, 
vz, Rs 21. The petitioner had to bring this agreement before the Registrar of 
Trade Marks for the purpose of transferring the trade mark, but that officer was 
of the opinion that the document ın question was really a sale deed and sent 1t to 
the Collector of Madras for ımpoundıng For the levy of proper stamp duty the 
Ist respondent, the Collector of Madras, construed the terms of the document and 
came to the conclusion that ıt was a sale deed and not a mere agreement regarding 
a prior completed sale The decision of the Collector was that as a sale deed a 
stamp duty of Rs 1,460-25 should be levied, and in addition a penalty of Rs 250 
should be paid Aggrieved against the above decision the petitioner filed an appeal 
to the Board of Revenue, the 2nd Respondent who as the Chief Controlling Revenue 
Authority, has got certain powers conferred under section 56 (2) of the Act It was 
this power that was invoked by the petitioner ın his appeal agaınst the order of the 
Collector The Board of Revenue in an elaborate order passed on 8th October, 
1965, came to the conclusion that the levy of stamp duty and penalty by the Collector 
was proper and dismissed the appeal petition of the petitioner 


It ıs contended by the learned Counsel for the petitioner in this writ petition 
and that is the main ground for the rehef that he seeks that the Board of Revenue 
as the Chief Controlling Revenue Authority, whose appellate power the petitioner 
invoked, ought to have given the petitioner an opportunity for making a personal 
representation, especially, since ın his appeal petition, he had specifically asked. 
for that relief It ıs urged for the petitioner that when the Board of Revenue dis- 
posed of the appeal only on the grounds set forth by the petitioner ın the appeal 
memo. ignoring the specific request made by the petitioner that he should be heard 
there was non-compliance of the principles of natural justice. 


Reliance was placed by the learned Counsel for the petitioner on the decision 
of the Supreme Court in Board of Revenue v Vidya wate, and the decision of Srinivasan 
J, mn Annamala © Company v Disinct Registrar®, for the stand taken that a proper 
comphance with the duties ımposed by the statute on the Board of Revenue as the 
Chief Controlling Revenue Authority in such a case should be viewed as involving a 
duty to hear the petitioner in person, especially when a large financial commitment 
would be imposed on him if his contentions are to be overruled In the Supreme 
Court decision cited above the matter came up before the Board of Revenue on a 
reference by the Collector under section 56 (2) of ther Stamp Act Such a reference 
is made by the Collector when without taking a decision himself he feels doubt as 
to the amount of duty payable. The Supreme Court held. 


“ The question before the Board under section 56 (2) being one of construction 
of an mstrument and the application of the Act to it being a pure question of law 
which may result in payment of large amounts by the executants of the document, 
ıt would not ın our opinion be improper to hold that for the determimatıon ot 
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such a question the Legislature intended that the party affected by the decision 
of the Board of Revenue should be given a hearing, and that the Board should 
act judicially in deciding a pure question of law” 


The Supreme Court also observed at page 1220 of the Judgment —- 


“İt seems to us, considering the nature of the duty cast on the Board of Revenue 
under section 56 (2) requirmg ıt to construe instruments submitted to it there- 
under and the application of the Act to them which may result ın payment of 
heavy amounts of deficit duty and even heavier amounts as penalty, that the 
Legislature intended that the Board of Revenue should hear the person executing 
the document before saddling hım with large pecuniary habilty.” 


Srinivasan, J , in the second of the decision cited above had before him a case 
where the District Registrar, who has got the powers of a Collector under the Stamp 
Act, construed a certam document and levied a stamp duty of Rs 1,138-80 The 
executant of the document feeling aggrieved against the District Registrar’s Order 
moved the Board of Revenue under section 56 (1) of the Act At the same time the 
Inspector-General of Registration had perused the order of the District Registrar 
levying duty in that case, and as the matter involved some loss of revenue he referred 
it to the Board of Revenue under section 56 (2). Both the petitioner’s appeal and 
the reference were dealt with by the Board of Revenue, and the appeal of the exe- 
cutant of the document was dismissed and the levy made by the District Registrar 
was confirmed Srinivasan, J., who dealt with the case in the writ petition observed: 


“It ıs true that the authority is not required under the Madras Stamp Act 
to furnish his reasons for the conclusion that he reached and where the matter 
is put ın issue and a dispute 1s raised and the adjudication 1s certamly a quasi- 
judicial one and imposes an onerous liability on the party, one would have 
expected at least brief reasons in support of the conclusions reached More than 
ali, as I have pointed out no opporiunty whatsoever was gwen to the party to make his repre- 
sentaivons before any of the authorities who dealt with the matter” (Italics mune). 


“There was a decision of this Court given much earlier ın 1950 and reported in 
Shanmuga Mudalıar, In 1e! Mr P. V. Rajamannar, the learned Chief Justice, speak- 
ing for the Bench observed : 


“ The only ground on which this writ 1s sought is that the Board did not give 
any opportunity to the petitioner to be orally heard There 1s nothing ın the Act 
or ın the Rules framed thereunder which enjoins on the Board the duty to give 
an oral hearing to a person who invokes their revisional jurisdiction All that 
quasi-judicial Tribunal lıke the Board of Revenue have to do 1s to give sufficient 
opportunity to the persons who approach them for the exercise of their jurisdic- 
tion to state their case ... This opportunity has been given to the peti- 
tioner, because presumably he has stated all his grounds of objection to the order 
of the Revenue Divisional Officer in his revision petition.” 


The decision of the Bench of this Court was given ın 1950 long prior to the deci- 
sion of the Supreme Court ın Board of Revenue v. Vidyawat? The learned Gover- 
ment Pleader, however submits that the decision of the Supreme Court will not 
apply to this case because that case dealt with a reference by the Collector under 
section 56 (2) of the Act, whereas the present case is an appeal petition by the party 
to the Board of Revenue under section 56 (1) In sucha case it 1s urged that the 
principles laird down by the Bench of this Court in Shanmuga Mudalıar, In rel will 
apply Iam unable to agree. Section 56 (1) does not mention specifically about 
any right of appeal or revision to the aggrieved party in such cases. It vests ın the 
Chief Controlling Authority a power of control over the decision of the Collector. 
But both the judgment of this Court ın Shanmuga Mudahar,In rel as well 
as that of Srinivasan, J , ın Annamalaı & Company v. District Regwirar?, have construed 
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that this power of control ofthe Chief Controlling Revenue Authority under section 
56 (1) ıs a quasi-judicial power which could be invoked at the instance of the aggrie- 

ved party Section 56 (2) also vests a quasi-judicial power in the same authority, 

namely the Chief Controlling Revenue Authority but with this difference, that 
section 56 (2) is made applicable when the Collector feels himself a doubt as to the 
amount of duty payable on the instrument, draws up a statement of the case and 
refers it with his own opinion for the decision of the Chief Controlling Revenue 
Authority Under section 56 (2) the Chief Controlling Revenue Authority is 
moved to act by the Collector before he takes a decision , under section 56 (1) he 
is moved to act by the aggrieved party after the Collector has taken a decision 

But in either case the power exercised by the Chief Controlling Revenue Authority 1s 
the power of a quasi-judicial tribunal for deciding an issue between the subject on 
the one hand and the Revenue on the other regarding the interpretation of a docu- 
ment That interpretation has been held by the Supreme Court as involving a 
substantial question of law. The point that arose for decision by the Supreme Court 
is somewhat different, namely, whether on a reference by the party the Chief 
Controlling Revenue Authority will be obliged to make a reference to the Court under 
section 57 of the Stamp Act for its determination of the proper duty payable on the 
instrument. The Supreme Court held that the power in section 57 of the Stamp Act 
is in the nature of an obligation or is coupled with an obligation, and can be 
demanded to be exercised also by the party affected by the assessment of stamp duty. 
The Authority is obliged to make such a reference when an important and intricate 
question of law 1n respect of the construction of the document arises. As a public officer 
it is his duty to make the reference If he omits to do so, the Court can direct him 
to discharge the duty ın an application under Article 226 of the Constitution 


Srinivasan, J, in Annamalaa © Company v District Registrar’, had before him 
an application by the aggrieved party under section 56 (1) for collecting the levy 
of stamp duty and penalty by the Collector, who happened to be the District Regis- 
trar in that case. The Inspector-General of Registration, the superior Officer 
of the District Registrar, had also applied to the Board of Revenue for determination 
of the correct amount of stamp duty The decision involved the question whether 
the Collector had levied the proper duty, and the learned Judge observed : 


“When the Board was thus called upon to ascertain the amount of duty 
particularly as there had been a dispute between the petitioner and the registering 
authority in that regard, the decision which the Board proceeded to render would 
undoubtedly have been more valuable had it been given after hearmg what the 
affected party had to say in the matter.” 


Then the learned Judge proceeded to examine the gist of the document and found 
that the result of the decision of the Board was that the party would have to pay a 
duty of nearly Rs 7,000 The learned Judge referred to an earlier decision of the 
Supreme Court m Chef Controlling Revenue Authority v. Maharashtra Sugar Mulls?, 
but the later decision referred to above in Board of Revenue v Vidyawate?, was not 
cited before the learned Judge. The learned Judge, however, observed . 


s where the matter is put in issue and a dispute is raised and the adjudi- 


cation 1s certainly a quasi-judicial one and imposes an onerous lability on the 
party, one would have expected at least brief reasons in support of the conclusion 
reached More than all, as I have pointed out, no opportunity whatsoever was 
given to the party to make his representations before any of the authorities who 
dealt with the matter” 


It 1s urged by the learned Government Pleader that the Supreme Court in 
Board of Revenue v Vidyawat.* proceeded on the footing that they were dealing with 
the matter under section 56 (2) and not under section 56 (1) “on the application 
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filed by the respondents inviting ıt to exercise its power of control thereunder.” 
The Supreme Court left the question open, as to whether the Chief Controlling 
Revenue Authority, whose power of control 1s mvoked by aggrieved party, is 
exercising a quasi-judicial power or only an administrative power But it is 
difficult to hold that the scheme of the Stamp Act leaves the aggrieved party without 
a right of appeal especially ın cases where he 1s ordered to pay a heavy amount of 
stamp duty and penalty, on the basis of the mterpretation of the nature of a 
document for the purpose of the stamp law by a Collector, and that the only 
occasion when the Chief Controlling Revenue Authority 1s called upon to exercise 
quasi-judicial powers, 1s when the Collector who feels a doubt as to the amount of 
duty payable on an instrument asks for his decision under section 56 (2) On the 
other hand, the more reasonable view seems to me to be that after the Collector has 
exercised his power under Chapters IV and V by levying stamp duty, and the power 
of the Chief Controlling Revenue Authority 1s invoked by the aggrieved party 
under section 56 (1) and if thereafter, that Authority proceeds to exercise that power, 
it must also be viewed as the exercise of a quasi-judicial function It 1s immaterial for 
this purpose, whether that power is exercised at the instance of the aggrieved party or 
at the instance of the Revenue In the present case the Chief Controlling Revenue 
Authority has taken up the application of the party for disposal as an “appeal ” 
against the orders of the Collector It has written out an elaborate order canvassing 
the grounds set out by the party in his “ petition of appeal” From the cırcum- 
stances of the case it has to be held that what was exercised by the Chief Controlling 
Revenue Authority in this case was not an admınıstrative function but a quasi-judicial 
function invoked for the purpose of modifying the orders of the Collector in favour of 
the aggrieved party In such a case ıt ıs clear that the authority has to act guası- 
judicially, just as in the case under section 56 (2) This carries with ıt an obliga- 
tion to give opportunity to the party for being heard, especially when a large amount 
of duty and penalty is involved. In the present case the party himself has also 
asked for a personal hearing in his memorandum of appeal For the aforesaid 
reasons I am of the opinion that the requirements of natural justıce had to be followed 
in this case where the Chief Controlling Revenue Authority was requested by the 
aggrieved party to interfere ın a quasi-judicial capacity. That requirement carried 
with 1t an obligation to give the party a personal hearing I therefore allow the 
writ petition and quash the order of the 2nd respondent, the Commissioner of Land 
Revenue dismissing the appeal of the petitioner The 2nd respondent ıs directed 
to restore the appeal to his file and dispose it of after giving an opportunity to 
petitioner for a personal hearing. No order as to costs. 


VS. 





Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mr Justice K. VEERASWAMI. 
K. V. S. Varadaraja Chettuar .. Petitioner 
7. 
K.V.C. Chenni Veeri Chettiar and others Respondents. 
Partition Act (IV of 1893), sections 2 and 3 (1)—Application under section 3 (1) following 

an application under section 2 —Subsequent withdrawal of application under section 2— 

Effect. 

The only condition precedent for an application under section 3 (1) is a request 
under section 2 and once that condition has been satisfied, any subsequent with- 
drawal of the request under section 2 will be mconsequential to the continued 
maintainability of the applıcatıon runder section 3 (1) Notwithstanding the 
withdrawal of the request under section 2, the application under section 3 (1) 
will have to be dealt with and disposed of on its merits 

Petition under section 115 of Act V of 1908 praying the High Court to revise 

the order of the Sub-Court of Salem ın I.A. No. 1474 of 1966 n OS. No 206 of 

1964 

tn LL NİL 
* CR.P. No. 1951 of 1967. 26th August, 1968, 
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T. R. Ramachandran, for Petitioner 

Mrs, S. S. Mathivanan, S. T. Ramalingam, for G Ramanujam and K. Gopalaswamı, 
for Respondents. 

The Court made the following 

ORDER —Thıs petition is dırected agaınst the order of the Subordınate Judge 
of Salem dismissing an application under section 3 of the Partition Act There was 
an application under section 2, but that applıcation havıng been withdrawn the 
learned Subordinate Judge thought that the dismissal of the application under 
section 3 should automatically follow. 


I am unable to accept that view Section 2 provides for sale of the property 
which 1s not capable of partition among the shareholders But such a sale can be 
ordered only at the request of the shareholders interested individually or collectively, 
to the extent of one moiety or upwards, ın the property Under section 3, if a 
request of that kind has been made to the Court, any other shareholder may apply 
for leave to buy at a valuation the share or shares in the property and the Court 
shall then order a valuation of the share or shares in such manner as it may think 
fit and offer to sell the same to such shareholder at the price so ascertained The 
policy of this provision appears to be that third parties should be avoided and the 
partition by that process should be confined to the shareholders It seems to me 
that once a request has been made and an application on the basis of that request 
has also been filed under section 3 (1), the withdrawal of the request under section 2 
will in no way affect the application under section 3 (1) Notwithstanding the 
withdrawal of the request under section 2, the application under section 3 (1) will 
have to be dealt with and disposed of on its merits The only condition precedent 
for an application under section 3 (1) 1s a request under section 2 and once that 
condition has been satisfied, any subsequent withdrawal of the request will be in- 
consequential to the continued maintainability of the application under section 3 
(1). 

Umrao Singh v Umrao Singh1, does not appear to decide the point and there is 
no other case which directly deals with it. But Rayagopala Chettiar v. Razack Sahıb?, 
and Vedashala Nawker v. Durawswamı Mudaltar®, provide the nearest parallel, which 
have been decided ın the context of section 9 of the Madras City Tenants Protection 
Act, 1921 It has been held in those cases that the subsequent withdrawal of the 
suit will not render the application filed under section 9 infructuous, but the latter 
will have to be dealt with and disposed of according to the merits I think the 
principle of these cases will have application to the instant case. 

The petition is allowed. The lower Court is directed to dispose of the appli- 
cation under section 3 (1) on its merits. No costs 

VE. ——— Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction ) 
Present :—Mr Justice P S KarasamM. 

Southern Railway Mazdoor Union, represented by its General 

Secretary, P. Govinda Menon . o Petihoner” 

v. 

The General Manager, Southern Railway, Park Town, Madras-3 .. Respondent 
Ralway Establishment Manual, Paragraph 3610—If a statutory rule—Writhdrawal> 

by Government, of recognition granted to a umon of employees without gwng an opportunity 

to the umon to show cause—Validity 

Rules 156 and 157 of the Indian Railway Establishment Code empower the Rail- 

way Board and the General Managers of Indian Railways to make rules with 
regard to non-gazetted railway servants under their control. As paragraph 3610 
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relates to the conduct and dıscıplıne of railway servants and as it has been framed 
by the Railway Board, the paragraph has statutory authority. 


The paragraph specifically provides that the recognition of a union, when once 
it 1s granted, will not be withdrawn without sufficient cause and without giving 
an opportunity to the association to show cause against such withdrawal As 
paragraph 3610 1s statutory ın nature, the failure to comply with the requirement 
of giving an opportunity to the association to show cause against such withdrawal 
would vitiate the order. 


Even if the contention that the paragraph is administrative in character is 
accepted, the withdrawal of the recognition without giving an opportunity to 
the association will be against the principles of natural justice It has been held 
that the authority which framed the rules will have to follow that rule whether 
it 1s statutory in character or not. 


Petition under Article 226 of the Constitution of India, praying that ın the 
circumstances stated therem, and in the affidavit filed therewith, the High Court 
will be pleased to issue a Writ of certiorari: calling for the records in No. PB/Cs/33, 
on the file of the respondent herein, and quash the order, dated. 21st September, 
1968, and made therein 


B. R. Dola of M]s. diyar & Doha and A. L. Somayajı, for Petitioner. 


The Standing Counsel for the Central Government for $ Govind Swaminathan, 
K. C. Jacoband$. K L. Ratan, for Respondent. 


The Court made the following 


Orver.—This petition is filed by the Southern Railway Mazdoor Union, 
represented by 1ts General Secretary for the issue of a Writ of cerliorarı to call for 
the records on the file of the General Manager, Southern Railway and to quash 
me order dated 21st September, 1968, withdrawing recognition to the petitioner- 

nion 


The petitioner is a trade union registered on 13th February, 1961 under the 
provisions of the Trade Union Act, 1926 Class III and Class IV Employees of 
the Southern Railway are members of the petitioner-union and the strength of 
membership of the petitioner-union as on 31st December, 1967 is 43,737 The 
e een was recognised by the Railway by its order dated 21st September, 
1966. 


The Central Executive Council of the petitioner-union met at Coonoor on 
25/26th June, 1968 and passed a resolution deciding to advise the members to go on 
a token strike on 19th September, 1968 The resolution was conveyed to the Rail- 
way on 3rd September, 1968 On 13th September, 1968, the Central Government 
passed an Ordinance prohibiting the staff from going on or joming the strike, and 
providing certain consequences such as break of service which would follow from 
the participation of the strike. The Ordnance was published on 14th September, 
1968. On 19th September, 1968 several members of the petitioner-union went on 
a token strike. The petitioner states that the Union as a Union did not go on a 
strike. On 21st September, 1968, the ımpugned order withdrawing recognition 
was passed. 


The order is challenged as not ın conformity with the provisions of paragraph 
3610 of the Indian Railway Establishment Manual which provide that granting 
and continuance of recognition vests with the discretion of the Government, but 
recognition when granted will not be withdrawn without due cause and without 
giving an opportunity to the Association to show cause agaist such withdrawal. 
According to the petitioner-union, paragraph 3610 is a statutory rule and it is 
obligatory on the Railway to give notice before withdrawing the recognition It is 
submitted that even if paragraph 3610 is an admınıstratıve rule, the Railway is 
bound to follow it and any order passed without giving notice to the petitioner will 
be in violation of the principles of natural justice 
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The Railway ın its counter affidavit submitted that paragraph 3610 is not a 
statutory rule, and that ıt ıs only administrative in nature It1s also submitted that 
the petitioner sent a notice on 3rd September, 1968 conveying its decision to advise 
its members to go on a token strike on 19th September, 1968 and that after an 
Ordinance was passed on 13th September, 1968, the petitioner-union did not take 
part in the concılıatıon proceedings before the Assistant Labour Commissioner for 
calling off the strike on 17th September, 1968 It 1s alleged that the conduct of the 
petitioner was deliberate and the petitioner had the intention to pursue its legal 
action and take part in the illegal strike It ıs the contention of the Railway that 
as the petitioner-union had failed to adopt legal means to representing its case, the 
petitioner cannot claim, having participated in the illegal strike, that ıt should be 
given an opportunity before ıts recognition is withdrawn According to the Railway, 
the withdrawal of the recognition was for due cause and the petitioner-union cannot 
complain that it was not given an opportunity. 


The question that arises for consideration is the effect of the paragraph 3610 
of the Indian Railway Establishment Manual which runs as follows : 


“ Government is prepared to accord official recognition to associations of its 
industrial employees. The grant and contmuance of recognition rests in the 
discretion of Government, but recognition when granted will not be withdrawn 
without due cause and without giving an opportunity, to the association to show 
cause against such withdrawal ” 


Paragraphs 3610 to 3612 ın Part B of Chapter XXXVI, Rules for the recognition 
of service Associations of Railway servants, are m concordance Rules 1 to 3, Part B 
of Appendix XIJI-RI (1951 reprint) and Railway Board’s letter No E (L) 62 
AS 2-I, dated 7th March, 1963 and case No E 56 (Manual) 1/XXXVI. In the 
1951 edition of the Indian Railway Establishment Code, Volume I, the rule corres- 
ponding to paragraph 3610 1s Rule 1 in Part B, Rules for the recognition of associ- 
ations of non-gazetted Railway Servants, of Appendix XIII Appendix XIII 
contains rules for the recognition of service associations of Government servants. 
Appendix XIII refers to rules 26 and 27 of Appendix XI Appendix XI contains 
Railway Servants’ Conduct Rules framed under rule 1701 Rules 26 and 27 to 
which reference ıs made m Appendix XIII relate to membership of service and 
labour associations of Railway servants and subsidiary instructions Rule 26 in 
Appendix XI prohibits gazetted railway servants from being a member, representa- 
tive or officer of any association representing or purporting to represent Government 
servants or any class of such servants unless such association satisfies the conditions 
enumerated in the rule Rule 27 empowers the Agent to issue subsidiary instruc- 
tions as may be found necessary in regard to the conduct of non-gazetted railway 
servants under him, and may authorise the head of a Department todo so Thus, 
in the Appendix relating to Railway Servants’ Conduct Rules, the membership 
of service and labour association of Railway servants is regulated Appendix XIII 
which relates to recognition of service associations of Government servants, provides 
for recognition as well as for withdrawal of service associations Appendices 
XI and XIII will have to be read together and rule 1701 under which Appendix 
XI ıs framed relates to the conduct and discipline of the Railway servants Rule 
1701 provides that without prejudice to the provisions of any law, for the tıme bemg 
in force, relating to the conduct of Government servants, or to the rules made under 
section 47 (e) of the Indian Railways Act (IX of 1890) as amended, the conduct of 
Railway servants shall be governed by the rules contained ın Appendix XI The 
rules under this Chapter, namely, Chapter XVII, provide for discipline and appeal 
rules for non-gazetted staff So far as this Chapter 1s concerned, as the rules relate 
to the service conditions, whether they are framed by the President or by a delegate 
of the President as envisaged under Article 309,the rules will be statutory ın character. 


It was submitted that so far as the rules relating to recognition of association 
are concerned, they will not fall under Discipline and Appeal Rules relating to the 
staff or under the provisions of Article 309. This contention cannot be accepted, 
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for, reading rule 1701, rules 26 and 27, Appendices XI and XIII, it appears that 
the scheme of the rules 1s to provide for permittmg the Government servants to form 
associations only under certain circumstances, the Government servants being prohi- 
bited from joming associations if the conditions are not satisfied Chapter XVII, 
section IT relating to discipline and appeal rules for the staff and Appendices XI and 
XIII should be read as part of the rules relating to the conduct and discipline in 
section 1 of Chapter XVII In the prefatory note to the 1951 edition of the Indian 
Railway Establishment Code, Volume I, ıt 1s stated that “ the rules contained in 
this Code have been made by the Governor-General-ın-Council under sub-section 
(2) of section 241 of the Government of India Act, 1935, ın supersession of all pre- 
existing rules relating to the same matters, and are published ın this Code under his 
authority They govern the conditions of service of Railway servants who are 
subject to the rule-making control of the Governor-General-in-Council” Though 
the prefatory note cannot be read as meaning that all the rules ın the First Volume 
had been made by the Governor-General-in-Council, the contention on behalf of 
the petitioner that the ımpugned rule 1s one under sub-section (2) of section 241 of the 
Government of India Act, 1935 derives some support A reference to Appendix 12, 
Concordance, ın the 1968 edition of the Indian Railway Establishment Manual 
indicates that paragraph 3610 1s in concordance with the Railway Board’s Circular. 
Rules 156 and 157 of the Indian Railway Establishment Code empower the Railway 
Board and the General Manager of Indian Railway to make rules with regard to 
non-gazetted railway servants under their control As paragraph 3610 relates to 
the conduct and discipline of Railway servants and as it has been framed by the 
Railway Board, the paragraph has statutory authority and the contention of the 
learned Counsel for the petitioner that the paragraph 1s statutory ın nature will 
have to be accepted. 


The paragraph specifically provides that the recognıtion of a union, when once 
it is granted, will not be withdrawn without sufficient cause and without giving an 
opportunity to the association to show cause against such withdrawal İn this 
case, ıt may be that the Railway had proper cause for withdrawing the recognition. 
But the other requirements, namely, that the association should be given an oppor- 
tunity against the withdrawal of the recognition has not been complied with. As 
paragraph 3610 has been found to be statutory ın nature, the failure to comply with 
the requirement of giving an opportunity to the association to show cause against 
such withdrawal would vitiate the order. 


Even if the contention of the learned Counsel for the Railway that the para- 
graph is administrative in character is accepted, the withdrawal of the recognition 
without gıvıng an opportunity tothe association will be against the principles of 
natural justice It has been held that the authority which framed the rules will 
have to follow that rule whether ıt is statutory ın character or not Even if it is an 
administrative rule, ıt ıs incumbent on the authority to follow the rule Vide 
Nagarathinammal v Ibralum Saheb?. 


Mr Govind Swaminathan, learned Counsel for the respondent submitted that 
the petitioner had given notice of strike and even after the Ordinance was passed 
declaring the strike to be illegal and providing for certain consequences ın the event 
of the employees taking part ın the strike, the petitioner-union continued 1m 11s 
illegal activities Learned Counsel pointed out that the petitioner-union failed 
to take part ın the conciliation proceedings held by the Concilation Officer on the 
17th September, 1968 and ın the circumstances the conclusion 1s irresistible that 
the petitioner-union was deliberately indulging in unlawful activities and the giving 
of an opportunity would only be an empty formality Mr Dolia on behalf of the 
petitioner submitted that if the petitioner-union had been given an opportunity, 


x (1955)2 MLJ 49 : ILR (1955) Mad 460. 


ij RAMACHANDRA SARMA 7. AYEESHA BEGUM (Alagirtswami, 7.). 427 


it would have contended amongst other pleas that the petitioners as a umon did 
not take part in the strike, but only some of the members without heeding to the 
association took part in the token strike From the fact that the petitioner-union 
wave notice of strike which was not illegal at that time and from the circumstance 
that the Ordinance was passed on the 13th September, 1968, it cannot be said that 
the only irresistible conclusion is that the petitroner-union intended to take part ın 
the token strike which was declared illegal Even if the paragraph providing for 
giving an opportunity to the petitioner-umion 1s administrative in character, an 
-order cannot be passed to the prejudice of the union without giving ıt an opportunity 
against withdrawal of the recognition Even on the basis that the order ıs only 
administrative ın character, as the order has been passed without notice to the peti- 
tioner-union, the order cannot be sustained The ımpugned order has, therefore, 
to be quashed Mr Dolia submitted that the matter is likely to be settled and the 
-action against the union is hkely to be dropped by the Government It will of 
«course be open to the Railway to take such action as ıt deem fit ın accordance with 
law The Writ petition is allowed There will be no order as to costs 


V.K — — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. Justice A. ALAGIRISWAMI 


Ramachandra Sarma . Appellant* 
v. 
Ayeesha Begum and others Respondents 


Specific performance—Contract to reconvey property entered into between two adults—Rights 
under, assigned ın favour of minors—Assignee manors if can specifically enforce the contract 
—Application of test of muiuality—Relevant date 


Where the rights under an agreement to resell certain property, entered into 
between two adults, 1s assigned ın favour of minors, ıt cannot be said that the 
assıgnce-mınors could not specifically enforce the contract on the ground that the 
test of mutuality 1s not satisfied The fact that the assignees happen to be minors 
does not mean that the contract cannot be enforced by them or that ıt cannot 
be enforced as against them. The relevant date on which the test of mutuality 
is to be applied 1s the date of the contract itself and not the date on which it 1s 
sought to be enforced. 


Case-law discussed. 


Appeal against the decree of the District Court, Salem, dated 16th December, 
1963 in AS No 485 of 1962, preferred against the decree of the Court of the District 
-Munsif of Dharmapuri in OS No 44 of 1961. 


V. V. Raghavan and T.S Subramamam for Appellant 
C. S. Swaminathan, for Respondents. 


The Court delivered the following 
JupGmEnT -—This appeal arises out of a suit for specific performance The 
suit property belonged to the father of the plaintiffs He sold the suit property on 
24th January, 1956 to the defendant. On the same date, the defendant executed 
a registered deed of agreement for resale ın favour of the plamtiffs’ father. On rath 
July, 1957, the plaintiffs’ father assigned the rights under the agreement of resale 
in his favour to the plaintiffs To the plaintiff’s claim for specific performance the 
.defendant's contention was that the father of the plaintiffs had no right to assign 
the agreement of reconveyance, that there was no valid tender and that the suit was 
not maintaimable, as the plaintiffs were mınors The only question of substance 
that was argued before this Court was that the plaintiffs could not maıntaın this 
-surt as they are minors and the test of mutuality 1s not satisfied ın thisYcase The 
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plaıntıfs based their contention on the decision in Sarwarjanv Fakhruddın?, which was 
followed by a Full Bench of this Court ın Venkatachala Pillar v Sethuramarao® In the- 
Privy Council case m Mir Sarwarajan v Fakhruddın!, the guardian of a minor entered 
into an agreement with another for the purchase of certam immoveable property 
by the mmor The mmor after attainmg majority sued for specific performance 
of the contract. Their Lordships laid down the law as follows — 


“ They are however of opmion that ıt 1s not within the competence of a manager 
of a mmor’s estate or within the competence of a guardian of a minor to bind the 
minor ın the minor’s estate by a contract for the purchase of ımmoveable property, 
and they are further of opımon that as the mmor ın the present case was not 
bound by the contract, there was no mutuality, and that the mmor who has now 
reached his majority cannot obtain specific performance of the contract.” 


In Venkatachala Pillar v Sethuramarao®, there was a sale in respect of a minor's 
property executed by his guardian and there was a covenant that in case the vendee 
sold the property, he should resell it to the minor or his heirs It was held as. 
follows 


“ that the agreement for sale ın the sale deed being an executory contract 
without mutuality was unenforceable by either party m a suit for specific per- 
formance irrespective of the question whether the contract was for the benefit of 
the minor or not”. 


Before the Full Bench an attempt was made to get over the effect of the Privy Council 
decision by urging that as in the case before the Full Bench, the contract was for the 
benefit of the mmor he should be able to enforce specific performance of the contract. 
But the Full Bench pointed out that in the case before the Privy Council the contract 
was validly entered into and was for the benefit of the mmor and was even ratified 
by him. The effect of these decisions seems to be considerably shaken by a later 
decision of the Privy Council m Subramaman v Subbarao® Dealing with this ques- 
tion under the heading “ Minors and the Doctrine of Mutualıty ” ın his book “ The 
Law © Specific Relef” Professor G O Venkatasubba Rao at page 159 observes 
as follows -— 


“ Since the decision of the Privy Council in Mir Sarwarajan v Fakruddın!, it 
must be taken as settled law that the doctrine of mutuality applies to India......°” 


He observes at page 160 as follows .— 


“ Thus it is clear that an executory contract for the transfer of immoveable 
property in favour of a mmor is not capable of specific performance In. 
Venkatachala Pillar v Sethurama Rao?, dealing with an agreement of resale contained 
ın a sale deed executed by a guardian and sought to be enforced by the mınor 
after attainment of majority, the Madras High Court observed—" The validity 
or enforceability of such a contract does not therefore depend upon the question 
whether ıt was conducive to the benefit of the minor or not” That contract was 
held to be unenforceable specifically as it was lacking in mutuality. . ..”. 


It may therefore be taken as well settled that an executory contract for the 
purchase of immoveable property entered into by a guardian on behalf of the 
minor 1s not capable of specific performance either by or at the instance of the 
minor purchaser ”. 


At page 162 it is observed as follows : 


“ A recent decision of the Privy Council ın Subaramaman v. Subbarao?, has con-- 
siderably shaken the authority of the long catena of decisions noticed above. In 
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the case before the Prıvy Councıl the mother as the guardıan of her minor son 

entered ınto an agreement for the sale of the munor’s lands. The ıntended 

transferee was put ın possession pursuant to the contract The minor, however, 

sued by his next friend for recovery of possession of the properties The defen- 

dant-vendee relied upon the doctrine of part performance embodied ın section 

53-A of the Transfer of Property Act IV of 1882. The Madras High Court held 

that section 53-A could not be mvoked by the defendant as the minor plaintiff 
was not a ‘transferor’ as contemplated by that section ‘This decision was 

reversed by the Privy Council Referring to the power of the guardian to enter‘ 
into the contract of sale the Privy Council observed. 


‘Ther Lordships entertain no doubt that ıt was within the powers of the 
mother as guardian to enter into the contract of sale of 29th November, 1935, 
on behalf of the respondent for the purpose of discharging his father’s debts, and 
that if the sale had been completed by the execution and registration of a deed 
of sale, the respondent would have been bound under Hindu law.’ 


The conclusion of their Lordships 1s thus formulated : 


‘It would appear, therefore, that the contract ın the present case was binding 
upon the respondent from the time when ıt was executed. If the sale had been 
completed by a transfer, the transfer would have been a transfer of property 
of which the respondent, not his mother, was owner If an action had been 
brought for specific performance of the contract, 1t would have been brought 
by or agaınst the respondent and not by or against his mother.’ 


It may also be noticed that Lord Morton of Henryton im the above case 


expressly refers to and approves a passage ın Pollock and Mulla’s Commentary on 
the Indian Contract and Specific Relief, Act, 7th Edition page 70, where the learned 
authors observe that in the case of a contract entered into on behalf of a mmor 
by his guardian, 


“the contract can be specifically enforced by or against the minor, if the 
contract 1s one which it 1s within the competence of the guardian to enter into on 
his behalf so as to bind him by it, and, further, it is for the benefit of the mmor. 
But if ether of those two conditions ıs wanting, the contract cannot be specifically 
enforced at all That the first of these conditions 1s wanting in the case of a contract 
by the guardian for the purchase of ımmoveable property on behalf of the 
mınor is perfectly clear from Mir Sarwarjan’scase1 That neither of the two 
conditions need be wanting when the contract is for the sale of the minor’s 
immoveable property 1s equally clear from the latest decision of the Privy Council 
in Subramama v. Subbarao* A contract for the purchase of immoveable property 
can rarely be demonstrably for the benefit of the munor’s estates or for legal 
necessity but the same cannot be said of a contract for sale of the minor’s property. 
This seems to be the basis for drawing a distinction between contracts for the 
purchase of property and contracts for sale entered into on behalfofmınors”. 


At page 163 occurs the followıng passage 


aan A Full Bench of the Madras High Court has taken a different view. 
Govinda Menon, J , expressed the view that the effect of the later Privy Council 
decision ıs to render the principle of mutuality mapplicable to contracts for sale of 
the mmors’ property leaving that doctrine still applicable to a contract of purchase 
of property for the minor which was the spcıfic case dealt with by the earher Privy 
Council decision These conflicting decisions were considered in Abdul Sattar v. 
Ismail?, by the Madya Pradesh High Court Newesker, J , was mclined to the 
view that the decision of the Privy Council in Mor Sarwarjan’s case}, is not overruled 
by the later decision thus endorsing the opinion of the Full Bench of the Madras 


High Court. The other learned Judge Srivastava, J , however, did not share this 
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view and was inclined to agree with the Full Bench decision of the Andhra Pradesh. 
High Court.” 


“'Thıs case focusses attention on the incompatibility between the decision in. 
Mir Sarwarjan’s caset, and Subramania v Subbarao® The learned Judges who have 
distinguished the later Privy Council decision and have held thatit has not shaken. 
the authority of the earher Privy Council ruling have not pondered over a 
situation ın which both vendor and vendee are minors acting through their 
guardians That the mmor purchaser can say ‘I rely on Mir Sarwarjan’s case} 
This is a contract of purchase So 1t 1s beyond the power of my guardian to bind 
me. Ergo ıt cannot be specifically enforced against me ° To this the minor seller 
would say. ‘I rely on Subramamav Subbarao® This 1s a contract of sale It 
is for legal necessity My guardian can enter ınto this contract Ergo I can 
specifically enforce ıt?” How are we to resolve this tangle? It is respectfully 
submitted that the Full Bench decision of the Madras High Court has erred ın. 
supposing that the two Privy Council decisions can stand together The Full 
Bench of the Andhra High Court has nghtly held that the earlier Privy Council. 
decision must be deemed to have been overruled by the later pronouncement.” 


It appears to me that on prıncıple the contention on behalf of the appellant 
cannot be supported In this case the agreement for reconveyance was in favour of 
the plaintiffs’ father. That contract was not hit by the doctrine of want of mutualıty. 
The only question that arises, therfore, ın this case 1s whether because the plamtzffs 
who are the assignees of the contract in favour of their father, are all minors, they 
cannot enforce the contract for specific performance on the ground that the defendant 
would not be able to enforce the contract for specific performance as against the 
plaintiffs It would not be correct to say that the defendant would not be entitled. 
to enforce the contract of specific performance as against the plaintiffs A contract 
by a minor ıs void The effect of the Privy Council decision in Mir Sarwarjan v. 
Fakruddın!, 1s that a contract on behalf of a minor for purchase of a property 1s not. 
valid and binding on the minor The present ıs not a case of a contract by a 
guardian of a minor on behalf of the minor to purchase the property for the minor. 
The original contract ıs between the two adults and the contract 1s certainly valid. 
The fact that the assignee happens to be a minor does not mean that the contract 
cannot be enforced by the assignee minors or that ıt cannot be enforced as against 
the assignee minors The relevant date on which this test of mutuality is to be 
applied 1s the date ofthe contract itself and not the date on which ıt 1s sought to be 
enforced In Venkatachala v Sethuramarao’, ıt was pomted outat page 325, that want 
of mutuality must be judged as on the date of the contract In Fry’s Specific Perform- 
ance of Contracts, 6th Edition at 219, ıt 1s stated that contract to be specifically 
enfoced by the Court must, as a general rule, be mutual, that is to say, such that 
it might, at the tıme ıt was entered into, have been enforced by either of the parties 
against the other of them The further observation of the learned author that an 
infant cannot sue, because he could not be sued for a specific performance can only, 
therefore, refer to a case where the infant himself enters into a contract The two 
cases relied on by him in support of this observation are both cases of contracts. 
entered into by mimors Flight v Bollard* and Lumpley v Revenscroft® In both those 
cases, 1f the defendants had sued for specific performance the mmor plaintiffs could 
have successfully urged that the contracts entered into by them could not be enforced 
against them as they were minors at the time the Contracts were entered mto 
There being thus no mutuality the plaintiffs were not entitled to sue 


In Corpus Juris Secundum, Volume LXXXI, the position regarding mutuality 
is stated thus at page 430. 
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“ Where an infant plaintiff claims under a party who himself could have 
obtained specific performance, such fancy 1s no ground for refusing specific 
performance Likewise, specific perfrmance has been allowed for, or on behalf of 
an infant where the contract volved was made for him by one competent to do 
so Where there has been complete performance by the infant, his infancy has 
been held to be no bar to specific performance ” 


There 1s, therefore, no valid legal objection to granting a decree for specific 
performance in favour of the plamtzffs ın this case 


The defendant’s appeal, therefore, fails and ıt 1s dismissed with the costs of the 
plaintiffs to be paid by the defendants No leave 


VE ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR Justice P S Karasam. 


C Kanagavelu Petittoner* 


v 
The Tahsildar, Cuddalore, South Arcot District, and 


others Respondenis 


Madras Panchayat Act (XXXV of 1958), sections 147 (1) (ti) and 152— Scope— Şagi, 
(1) (1), of has reference to a motion of ‘ no-confidence’ in the Praden mond ye 


members—Collector, 1f could aci without giving opportunity to the authority or persom 
concerned 


In this case the Collector does not specify under what sub-clause of section 147 
(1) (u) of the Madras Panchayat Act XXXV of 1958, he was acting The 
three sub-clauses ın section 147 (1) (2) obviously relate to resolution, order 
licence, permission or act of the Panchayat and has no reference to a motion of i 
“no confidence’ ın the President moved by the members of the Panchayat 
In any event, even if the Collector had purported to act under any of the sub- 
sections of section 147, he 1s prohibited from taking any action before giving the 


authority or person concerned an opportunity for explanation Therefore, the 


order of the Collector 1s unsustamable ın that ıt is beyond his powers 


Petitions under Article 226 of the Constitution of India prayıng that in the 
circumstances stated therein and ın the affidavits filed therewith the High Court 
will be pleased to issue a Writ of mandamus directing the 1st respondent herein to 
hold the Special meeting of the Kurinjpadi (Town) Panchayat under the pro- 
visions of section 152 of the Madras Act (XXXV of 1958) ın pursuance of the notice 
of motion of no-confidence ın the 31d respondent served on the rst respondent on 
14th December, 1967 1n W P No 624 of 1968 and to issue a Writ of ceritorarı calling 
for the records of the 1st respondent relating to PD 2/1463-68 dated roth January 
1968 (m WP No 1165 of 1968) and quash the said order and made therein a 

V P Ramanand S R Srımvasan, for Petitioner ın WP No. 624 of 1968 and 
ın WP No 1165 of 1968 


S K L Ratan, for Respondents 3 in WP No 624 of 1968 and Respondent 
2in W.P No. 1165 of 1968. 


S T Ramalingam, for Government Pleade: for Respondents 1 and 2 in W P, 624 
of 1968 and for Respondents 1 and 3 in WP No, 1165 of 1968. 


The Court made the followmg 


ORDER —W P No 624 of 1968 1s filed by a member of the Kurinjipadi 
Panjayat for the issue of a writ of mandamus directing the Tahsildar, Cuddalore 
(first respondent) to hold a special meeting of the Kurmyipadi Panchayat under 
the provisions of section 152 of the Madras Panchayat Act XXXV of 1958 WP No. 
1165 of 1968 ıs filed by the same member for the issue of a writ of certtoran to call 


nen a 


anız! 
*WP Nos 624 and 1165 of 1968 26th Novermber 1968 
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for the records of the Collector of South Arcot (first respondent) relatıng to PD. 
2/1463-68, dated roth January, 1968 and quash the same 


The petitioner and eight other members of the Panchayat gave a notice of 
* no-confidence ? motion against the President of the Panchayat and delivered ıt 
to the Tahsildar of Cuddalore on 14th December, 1967 The Tahsildar by his 
notice dated 2nd January, 1968 intimated that a special meeting of the Panchayat 
will be held on 18th January, 1968 at4 PM in the Panchayat office buildmg It is 
stated by the petitioner that he and the other members attended the meeting at the 
appointed hour'on 18th January, 1968 and waited till 5 PM but the Tahsildar did 
not turn up. The petitioner sent a telegram to the Tahsildar and Collector ınti- 
mating the fact of the Tahsildar’s absence at the meeting By their letter dated 
2gth January, 1968 the petitioner and the other members pointed out to the Tahsildar 
that.they were hoping to hear from hım regarding the fixation of a fresh date for 
the meeting The Tahsildar replied by his letter dated 2nd February 1968 enclos- 
ing a copy of a letter dated, ıgth January 1968 that the special meeting stood can- 
celled by reason of the orders of the Collector dated 1oth January 1968. Then 
the ‘petitioner and other members wrote to the Collector on 4th February 1968 
asking to furnish them with a copy of the order dated roth January 1968 and asking 
him for further particulars about his order dated roth January 1968 It 1s alleged 
by the petitioner that the third respondent President, Panchayat Board, Kurınjıpadı, 
is desparately trying, despite having lost the confidence of more than two-thirds 
of the Panchayat members, to prevent the subject of ‘ no-confidence ° ın him from 
coming up for discussion by raising false and frivolous pleas The petitioner also 
denied the suggestion that he and other members, who gave notice of the motion 
of € no-confidence,’ ever resigned their membership. On these facts the petitioner 
filed W P. No. 624 of 1968 praying for the issue of a writ of mandamus directing the 
Tahsildar to hold a special meeting under section 152 (4) of the Act 


The order of the Collector dated roth January, 1968 directing the Tahsildar 
not to hold the meeting 1s challenged as illegal and beyond the competence of the 
Collector in W P. No 1165 of 1968. 


The Collector ın his order, dated 10th January,1968 mentions that the President 
of the Kurınjıpadı Panchayat represented to him that the members who had signed 
the supposed motion of ‘ no-confidence ° against him, had resigned ther membership 
already and that they had no right to move a motion of ‘ no-confidence ° and that 
he enquired into that representation According to the Collector, 13 members of 
the Panchayat had sent the letter of resignation to the President and that their 
resignation was found to have been accepted on goth November, 1967 by the 
President The Collector then proceeds to state that the signature found in the 
letter of resignation were unequivocally those of the members and that there was no 
dispute about their signatures and ın those circumstances he was of the view that 
those members cannot continue to be members of the Panchayat and therefore they 
had no locus standı to give a motion of ‘ no-confidence ’ against the President There- 
fore, the Collector concluded that the holding of the meeting of the Panchayat on 
18th January, 1968 as proposed by the Tahsıldar of Cuddalore, was not desirable. 
Acting under the powers conferred by section 147 (1) (1) of the Act, the Collector 
directed that the meeting of the Kurınııpadi Town Panchayat convened on 18th 
January, 1968 by the Tahsildar shall not be conducted and the notices issued for 
the said meeting will stand cancelled 


The order of the Collector dated roth January, 1968 directing the Tahsildar 
not to conduct the meeting 1s clearly beyond his powers Section 152 of the Act 
prescribes the procedure for makmg a motion of ‘ no-confidence’ in the President 
or Vice-President of a Panchayat The procedure prescribed 1s as follows A 
written notice of the intention to make the motion, signed by members of the 
Panchayat not less in number than one-half of the sanctioned strength of the 
Panchayat, together with a copy of the motion which is proposed to be made, and 
a written statement of the charges agamst the President, should be delivered in 
person to the Tahsildar of the Taluk by any two of the members of the Panchayat 
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signing the notice. Sub-section (3) reguires that a copy of the statement of charges 
along with the notice of the meeting should be caused to be delivered to the Presi- 
dent by the Tahsildar and the President should be required to give a statement in 
reply to the charges within a week of the receipt of the notice by him Sub-- 
section (4) requires the Tahsıldar to convene a meeting for the consideration of the 
motion at the office of the Panchayat at a tıme appomted by him. The Tahsıldar 
is also required to give to the members notice of not less than 15 clear days of such 
meeting and of the tme appointed therefor The Tahsildar has to preside at the 
meeting convened In the present case the requirements of sub-sections (2) and.(3) 
were complied with and the Tahsildar had given notice of the convening of the 
meeting for the consideration of the motion of ‘no confidence’ At this stage, the 
Collector had passed the impugned order dated roth January, 1968. The Collector 
has purported to act under section 147 of the Act. The relevant part of the section 
runs as follows : 


“147. (1) The Inspector may, by order in writing-— a 


(1) suspend or cancel any resolution passed, order issued, or licence or 
permission granted or 


(i) prohibit the doing of any act which is about to be done or is being done, 
in pursuance or under colour of this Act, if in his opinion,— 


(a) such resolution, order, licence, permission or act has not been legally 
passed, issued granted or authorised, 


(b) such resolution, order, licence, permission or act is in excess of the powers 
‘conferred by this Act or any other law or an abuse of such powers or is considered 
‘by the Inspector to be otherwise undesirable, or 


(c) the execution of such resolution or order, or the.continuance in force 
of such licence or permussion or the doing of such act is likely to cause danger to 
human health or safety, or is likely to lead to a riot or an affray.... .. . ” $4 


Before taking action under this section the Inspector is required to give the authority 
or person concerned an opportunity for explanation. Section 147 authorises the 
Collector to suspend or cancel any resolution passed or order issued, or licence or 
permission granted by the Panchayat. The power under section 147 (1) (22) 
‘prohibiting the domg of any act which is about to be done or is being done, is with 
regard to the resolution passed, order issued or licence or permission granted, which 
was not done legally by the Panchayat In this case the Collector does not specify 
under what sub-clause of section 147 (1) (zt) he was acting. But the several sub- 
clauses under section 147 (1) (a) relate to resolution, order, licence, permission or 
act which had not been legally passed, issued, granted or authorised, or such resolu- 
tion, order, licence, permission or act which is in excess of the powers conferred by 
the Act or any other law or an abuse of such powers or 1s considered by the Inspector 
to be otherwise undesirable and the execution of such resolution or order, or the 
continuance ın force of such license or permission or the doing of such act is likely 
to cause danger to human life, health or safety, or is likely to lead to a riot or any 
affray Thus, the three sub-clauses in section 147 (1) (2) obviously relate to resolu- 
tion, order, licence, permission or act of the Panchayat and has no reference to a 
motion of “no confidence * ın the President moved by the members of the Panchayat. 
Inany event, even if the Collector had purported to act under any of the sub-sections 
of section 147, he is prohibited from taking any action before giving the authority 
or person concerned an opportunity for explanation. It is needless to state that 
the observations of the Collector in his order that the signatures found in the letter 
of resignation were unequivocally those of the members and that there was no 
‘dispute about the signatures of the members cannot stand. Therefore, the order of 
the Collector is unsustainable in that ıt is beyond his powers and was passed with- 
-out giving an opportunity to the authority or person concerned for an explanation. 
‘On this finding, W.P. No 1165 of 1968 will have to be allowed. 
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So far as W.P No 624 of 1968 is concerned, it is the statutory duty of the Tahsıl- ' 
dar to convene a meeting on receipt of a due notice of motion of “no confidence ” 
in the President under section 152 (2) of the Act. In this case the Tahsildar had ın 
fact convened a meeting, giving notice ofıt. The notice of the motion of ‘ no confi- 
dence ? was given on 14th December, 1967 and the Tahsildar had fixed the meeting 
for 18th January, 1968 That meeting has yet to take place. The petitioner’s com- 
plaint is that it is due to the anxiety of the third respondent to continue ın office, 
in spite of having lost the confidence of more than two-thirds of the Panchayat 
members ‘The allegations made by the petitioner in his affidavit ın support of 
W.P No 624 of 1968 have already been referred to The submission on his behalf is 
that the third respondent 1s desperately trying, despite having lost the confidence of 
more than two-thirds of the Panchayat members, to prevent the subject from coming” 
for discussion by raising all sorts of false and frivolous pleas They have also stated that 
the petitioner and the other members have heard that the President 1s relying upon 
an alleged resignation of members. It 1s the petitioner’s case that the plea of resig- 
nation 1s totally baseless It ıs significant that the Tahsildar himself saw no reason. 
why the meeting ought not to be convened pursuant to the notice of the petitioner 
and others The learned Government Pleader submitted that he had been ınstruc- 
ted by Government not to defend this writ petition The third respondent, strangely, 
-has not filed any counter affidavit It is stated from the Bar that the counter- 
affidavit is ready, there is no satisfactory explanation as to why ıt has not been filed 
in Court At the request of the parties these two' writ petitions were posted for 
hearing to thıs date In the absence of a counter-affidavit from the third respondent 
the Court will have to proceed on the basis that the allegations m the affidavit of 
the petitioner have not been controverted i 


Learned Counsel for the petitioner relied on a communication of the Revenue 
Divisional Officer, Chidambaram to the Collector of Cuddalore, dated 6th January, 
1968, ın support of his contention that the petitioners and other members never 
resigned. But the learned Counsel for the third respondent rehed on a phone 
message given by thé Executive Officer of the Panchayat in which it 1s stated that 
the last meeting of the Panchayat was held on 3rd November, 1967 From this 
statement the learned Counsel wanted to submit that the members could not have 
attended any meeting after the'date of their resignation It is unnecessary to go into. 
this question for, in the absence of any counter-affidavit from the third respondent 
and in view of the stand taken by the Government, it must be taken that the alle- 
gations made by the petitioner stand proved In this view, a writ of mandamus 
directing the Tahsildar, Cuddalore, to discharge his statutory duty will have to issue 
The Tahsildar will proceed to convene the meeting as required by section 152 of 
the Act. i 


- _ Learned Counsel on both sides brought to my notice that on 17th October, 
1968 a civil suit has been filed by the President and that an interım injunction has 
been obtained agamst the thirteen members and the Panchayat of Kurimppad... 
The direction to the Tahsıldar to convene the meeting will be subject to the orders 
of the civil Court ın the petition for grant of interrm injunction or in any other 
proceeding before ıt. 


The two writ petitions are allowed with costs Counsel’s fee Rs. 250 in each 
writ petition The costs will be paid by the third respondent in W.P. No. 624 of 
1968 and the second respondent in WP. No 1165 of 1968. 


V.M K. Petitions allowed.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT .—MR. Justice A. ALAGIRISWAMI. 


K. S. Vaidyanathan and others Appellants* 
a 
Messrs Buhari & Sons (P ) Ltd. and another .. Respondents 


Easemeni—Easement of necessity and right io light and air—Cla:m for—Scope. 


An easement of necessity is one without which the property ın question cannot 
be enjoyed at all and not one merely necessary for the reasonable or convement 
enjoyment of the property. 


Where a plaintiff can have access to his property by making necessary alter- 
ations in his own property, there cannot be said to be any easement of necessity 
over a property belonging to another. 


A person who had alienated one of his buildings would certainly be entitled. 
to clam the right to light and air as apparent and continuous easement which 
he was enjoying at the tıme of the severance 


Appeal against the decree of the Second Additional Judge, City Cıvıl Court, 
Madras,in AS No. 162 of 1966 preferred against the decree of the/Second Assistant 
Judge, City Cıvıl Court, Madras in O 8. No. 3205 of 1964 


V Tyagarajan and M. Ramachandran, for Appellants 
K. K. Venugopal and G Narayanan, for Respondents. 


The Court delivered the following 

UDGMENT.—The plaintiffs are the appellants. They are the owners of what 
is called the SIR Ice Factory No 1, Whannels Road, Madras ‘They filed the 
suit for a declaration of their rıght of way along the red marked road in the plaint 
plan for access to three buıldıngs marked as No. S-ı, 2 and 3 ın the plan and also 
for an ınjunction restraining the defendants from puttmg up a transformer, which 
would have the effect of ınterferıng with the enjoyment by the plaıntıfis of hight and 
air for the said buildings. Both the Courts below have held against the plaintiffs. 


The first plaintiff’s father purchased No 1, Whannels Road, Egmore, Madras, 
in 1911 The first plamtıf purchased No 2, Whannels Road, Egmore, known as 
‘Edinboro house’ ın 1914. The red marked road leads to Edinboro house from 
Whannels Road. The plamtiff’s claim was that this red marked road was the road 
for reaching the buildıngs marked as No. S-1, 2 and 3 in the plaint plan. The 
first plaintiff executed a settlement deed on 28th December, 1956 in favour of his 
son over Edinboro house and the son sold that property to the defendants. Build- 
ing No 2 has been ın existence from 1911 and No 1 from 1913 onwards. The 
access to the first floor of building Nos. 2 and 3 was through the disputed road by 
erecting stair-cases in 1946. The access to the No. 1 building had also been always 
through the disputed road. 


In this case, there is no question of any right of way by grant. Neither the 
settlement deed in favour of the first plaintiff’s son, nor the sale deed by hım in 
favour of the defendants reserved any right in favour of the first plaintiff, nor have 
the plamtuffs established their rıght of way by prescription Till 1956 both the 
properties were owned by the same person and as no right of way was reserved by 
the settlement ın favour of the plaintuff’s son and right of way by prescription, cannot 
be said to have been acquired after 1956, the plaintiffs claim has to be decided on 
the basis of 1ts bemg an easement of necessity Clearly the Courts below were right 
in holding that there ıs no easement of necessity in this case An easement of neces- 
sity is one without which the property in question cannot be enjoyed at all and 
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not one merely necessary for the reasonable or convenient enjoyment of the property. ` 
(See the decisions in Kreshnamarasu v. Marrajul, Narayana Gajapathiwaju Bahadur 
Garu v. Ram Janakı Bathayamayı Garu? and Marıyayı Ammal v Arunachala®, Till 
1946 access to No 1 building was only from the property which now belongs to 
the plaintiffs It was only when the ground floor of that building was converted 
. into cold storage and sales room for the ice factory in 1946, a door way was opened 

in the disputed road side to reach the residential quarters ın the upstairs portion 
by closing the entrance of that first floor from the ground floor. That staır-case 
is still available Therefore, access to this building could be provided by the plam- 
tiff making the necessary changes in their buildmg In respect of No 3 buildmg 
the ground floor alone was put up in 1944 with entrance from the Ice factory side. 
When the first floor construction was put up in 1946 the entrance to the first floor 
was opened from the disputed road side by erecting a stair-case. A stair-case can 
easily be constructed inside the ice factory premises to reach the first floor of No. 3 
building. In respect of No. 1 building, there is a small wicket gate opening to the 
Ice factory side Therefore, all these buildings could easily be reached by making 
some small changes in the property belonging to the plaintiffs. 


But it is urged on behalf of the plaintiffs that in law, it is unnecessary for the 
plaintiffs to make alterations in their building m order to have access to their pro- 
perties and that if their buildmgs cannot be reached except by making alterations 
to their building and if ıt is necessary to pass through the servient tenement, then 
it should be held to be an easement of necessity. They also pomt out that in none of 
the Madras cases has it been held otherwise The Madras cases, of course, do not 
deal with the situation where any alterations have to be made to the dominant 
tenament. But the Allahabad High Court and Nagpur High Court have dealt 
with exactly similar situations and held that where a plaintiff can have access to his 
property by making necessary alterations ın his own property, there sannot be said 
to be any easement of necessity over a property belonging to another. In Sukhadew v. 
Kedarnath* the contention, that where an alteration to the existing state of building 
was necessary for having access to that building, ıt should be considered that there 
was an easement of necessity over the defandants’ building for the purpose of reach- 
ing the plaintıff”s burldıng was rejected In Md. Ata Hussan v. Quadwr Baksh’, 
the right of passage for a sweeper to the latrine was held not available as an easement 
of necessity as the plamtiff could make provision for it by opening a door in his own 
bulding. In Akmed Ah v. Dhonda Dasarath®, where a plamtiff claimed a right of 
way over a stair-case as an easement of necessity and it was found that the plamtif 
could have another access to the upper storey of his house by constructing one or 
more stair-cases, the easement was not one of necessity. These decisions are well 
founded on principle and following them I hold that there is no easement of neces- 
sity made out ın this case and the judgment of the Courts below on this point is 
undoubtedly right. 


Coming now to the question of a right to light and air, it is found that there are 
no openings facıng the disputed strip of land ın the ground floor of No. 2 building 
and the proposed construction does not also come up to the building. In regard to 
No 3 building, there are eight windows m the ground floor and seven openings to 
the balcony ın the first floor, all facing the disputed portion. The proposed construc- 
tion is ın front of this buldmg. Here also there is no question of any prescriptive 
right to light and air over a period of 20 years, nor any question of grant or reser- 
vation But the plaintiffs would certainly be entitled to claim the right of hght and 
air as apparent and continuous easement which they were enjoying at the time of 
severance The plaintiffs would, therefore, be entitled to the easement of light 
and air. But the question 1s whether by the proposed construction, the right to light 
and air is in any way affected. An open space of nine feet is expected to be 
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left between the plaintiff’s buildings and the proposed construction and its height 
, itself will not be more than 10 to 12 feet. The balcony level in the building is about 
14 feet. So, the proposed construction will not affect the passage of light and air 
to the upstairs portion of that building As far as the downstairs portion of the 
building is concerned, I think the open space of nine feet would be more than 
enough to provide sufficient light and air for the building of the plaintiffs. If 
at any future time the defendants put up any construction which will have the effect 
of appreciably diminishing the light and air enjoyed by the plamtffs, the plaintiffs 
would then have a cause of action. The construction proposed at present does not 
in any way diminish the flow of light and air into the plaintiff’s buildings. It 
follows that the conclusion of the Courts below on both the points is correct. 


The second appeal is, therefore, dismissed with costs. No leave. 
V.K. ——— Appeal dısmıssed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Orginal Jurisdiction ) 


PRESENT :—Mnr. Justice P. S. Karmasam. 


B. R. Venkatachalapathi .. Petrironer® 
v 


The Commissioner, H. R. and C. E. (Admn ) Department, Madras, 
and others ee Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XXT of 1959), sections 46, 47 and 
49—“* Otherwise ceases to be a trustee”? in section 47 (3)—Meamng of—Trustee of 
non-listed temple appointed by Area Commitiee—If entitled to continue for the full term 
of five years even uf rt 25 listed in the meaniime—Filling up of a casual vacancy—Procedure. 


The term “ otherwise ceases to be a trustee ” in section 47 (3) of the Madras 
Hindu Religious and Charitable Endowments Act, 1959, should be given its 
plain and natural meaning. A trustee may cease to be a trustee due to various 
reasons, either by becoming disqualified or by operation of law, uz, by the 
temple being listed under section 46 as in the instant case. It cannot be given a 
restricted meaning that a trustee ceases to be a trustee only by being disqualified 
under any of the clauses in section 25 of the Act. 


There is no provision in sections 46, 47 or 49 which saves the term of the trustee 
of a non-listed temple appointed by the Area Committee, even after the temple 
is listed under section 45 Reading sections 46 and 47 together it is clear that 
when once a temple is listed the Commossioner, Hindu Rehgious and Charitable 
Endowments, is required to constitute a Board of Trustees and there is no pro- 
vision for continuing the trustee appomted by the Area Committee, unless the 
trustee is appoimted by the Commissioner afresh The plea, therefore, that when 
once a person is appointed as a trustee to a temple by the Area Committee, he 
is entitled to be in office for the full term of five years, in spite of the fact that the 
temple is listed in the meantime has to be rejected. 


When a casual vacancy for the post of a trustee for a listed temple arises, the 
usual procedure is to notify the vacancy, call for applications and on the report 
of the authorities concerned to the Commissioner, appoint the trustee It is 
incumbent on the Commissioner in making the appointment to consider the 
comparative merits of the applicants An order of appomtment of a trustee is 
in the nature of a quasi-judicial function and itis incumbent on the Commissioner 
to give reasons for such an appointment. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therem, and in the affidavit filed therewith the High Court 
will be pleased to issue a Writ of cerhorar: calling for the records of the 1st respon- 
dent relating to the proceedings in DD No 47216/68 dated 16th November, 1968 
b yy ylmy ri me a eons Ai 
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and further proceedings of the Ist respondent in R.C. No, 48057/68/A-1 dated 
21st November, 1968 and,quash the orders passed therein and all further proceedings 
pursuant thereto appomting respondents 2 to 6 as trustees of Sangameswaraswami ` 
‘Temple, Bhavani. i ; 

K. Alagırıswamı, for Petitioner. ’ ' l , a 


Government Pleader, Mamka K. Ramalıngam, C. Chenmappan and ‘Palanswamu, 
for Respondents f 


The Court made the following - A 


ORrDÈR.—The petitioner who is an” unsuccessful applicant' for the post of a 
trustee of Sangameswaraswami Temple, Bhavani town, prays for the issue of a writ 
of certiorarı calıng for the records of the Commissioner, Hmdu Religious and 
Charitable Endowments, Madras relating to the proceedings in DD No 47216/68 
dated 16th November, 1968 and RC No 48057/68/A-1 dated 21st November, 
1968 and to quash the orders appomting'respondents 2'to 6 as trustees. 

, t 


The petitioner was appointed as one of the five trustees of Sangameswaraswami 
temple, Bhavanı town for a period of five years in the year 1964 by the Area Com- 
mittee Subsequently the temple was notified under section 46 of the Madras 
Hindu Religious and Charitable Endowments Act, 1959 as a listed temple. 
Applications were invited for appomtment of trustees in pursuance of the notification 
under section 46 of the Act by the Commissioner in the exercise of his powers under 
section 47 The petitioner and others applied for being appointed as trustees. 
The Commissioner by his proceedings dated 16th November, 1968 appointed five 
persons as trustees, one of whom was Chinnappa Gounder, but the petitioner was not 
appointed. Chinnappa Gounder, who was appointed as a trustee, intimated his 
inability to function as a trustee, in person to the Commissioner of Hindu Religious 
and Charitable Endowments on 21st November, 1968, and on the same day the 
Commissioner appointed T. K Ramaswami Gounder, the 6th respondent in the 
vacancy caused by the resignation of Chinnappa Gounder. 


The petitioner challenges the orders of the Commissioner dated 16th Novem- 
ber, 1968 and 21st November, 1968. ‘The attack on the order dated 16th November, 
1968 is on the ground that, when the petitioner had been validly appointed by the 
Area Committee for a period of five years, he could not be removed till the expiry 
of that period Regarding the order dated 21st November, 1968, it is submitted 
that the Commissioner was in error in appointing the 6th respondent without follow- 
ing the procedure in filing up a casual vacancy and considering the merits and 
demerits of persons available for the appointment. 


The petitioner was appointed as a trustee by the Area Committee under section 

46 of the Act on 28th March, 1964 for a priod of five years. This period would 
normally expire on 27th March, 1969. But in the meantime on 17th July, 1967 
the temple was listed and applications for appointment of fresh trustees were called 
for by the Commissioner, and the appomtment of fresh trustees was made on 16th 
November, 1968 Section 49 of the Act provides thatthe provisions of sub-section (3) 
ofsection 47 shall apply to the trustee or trustees appointed by the Area Committee, 
as they apply to the trustee or trustees appomted by the Commissioner Section47 
(3) provides that every non~hereditary trustee appoimed shall hold office for a term of 

five years, unless ın the meanwhile the trustee1s removed or dismissed or his resigna- 
tion 1s accepted by the Commissioner or he otherwise ceases to be a trustee. As the 
provisions of sub-section (3) of section 47 are applicable to the trustees appointed 
by the Area Committee as provided under section 49 (2) of the Act, the submission 
of the learned Counsel for the petitioner ıs that the appointment by the Area Com- 
muttee would be valid for a period of five years, unless in the meanwhile the trustee 
is removed or dısmıssed or his resignation 1s accepted by the Commissioner or he 
otherwise ceases to be a trustee Admittedly, the petitioner has not been removed 
or dısmıssed or his resignation accepted It was contended that he would not fall 
under the term “‘ otherwise ceases to be a trustee ” for that would be applicable only 
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to cases where the trustee is disqualified under section 26 (6) of the Act The term 
“ otherwise ceases to be a trustee ” should be given 1ts plam and natural meaning. 
A trustee may cease to be a trustee due to various reasons, either by becoming dıs- 
qualified or by operation oflaw It cannot be given a restricted meanıng as con- 
tended by the learned Counsel for the petitioner that a trustee ceases to be a trustee 
only by being disqualified under any of the clauses ın section 26 of the Act. Section 
46 of the Act provides that the Commussioner shall publish a hst of the religious 
institutions whose annual income calculated for the purposes of the levy of contri- 
bution under section g2 1s not less than twenty thousand rupees When such a 
notification ıs made, section 47 becomes applicable Section 47 provides that where 
a religious institution mçluded m the list published under section 46 has no hereditary 
trustee, the Commussioner shall constitute a Board of Trustees There 1s no provi- 
sion ın sections 46, 47 or 49 which saves the term of the trustee appoimted by the Area 
Committee, even when the temple 1s listed under section 46. Reading sections 46 
and 47 together, ıt ıs clear that, when once a temple ıs listed, the Commussioner 1s 
Tequired to constitute a Board of Trustees and there 1s no provision for contmuing 
the trustees appointed by the Area Committee, unless the trustee ıs appoınted by 
the Commussioner afresh Further, the appomtment under section 49 by the Area 
Committee 1s only for a non-listed temple, thatis a temple for which the Area Com- 
muttee could make the appomtment. When the temple ceases to be one withm the 
jurisdiction of the Area Commuttee and becomes a listed temple, ıt 1s taken out of 
the jurisdiction of the Area Committee, and the appomtment of trustees can only 
be under section 47 Considering the relevant sections, I am satisfied that the plea 
of the petitioner that when once a trustee 1s appomted by the Area Committee, 
hes entitled to be im the office for the full term, ın spite of the fact that the temple 1s 
listed ın the meanwhile has to be rejected. 


It was submitted that a special provision 1s made under section 47 by the amend- 
ıng Act XIX of 1968, wherem a proviso ıs added to contmue the trustee appointed. 
I do not thmk that 1eference to any subsequent amendment would help m deciding 
the question atissue. In the result this contention will have to be rejected 


It was next contended by the learned Counsel for the petitioner that under 
section 15 (1) (a) the Area Committee 1s the authority to appoınt trustees for the 
temple within its jurisdiction The sub-section will only have to be read to reject 
this contention, for the sub-sction excepts the temples included in the list published 
under section 46 of the Act. The Commissioner, shall therefore have to call for 
applications for filing up the post of trustees in the listed temples coming withm 
lus jurisdiction and the trustees, who are functionmg on being appoimted by the 
Area Committee cannot to be trustees, unless they are appomted afresh by the Gom- 
mıssıoner. 


It was next contended by the learned Counsel for the petitioner that in any 
event the order of the Commussioner dated 21st November, 1968 cannot be sustained, 
as the procedure for filling up a causal vacancy was not followed. It may be 
remembered that Chinnappa Gounder resigned on 21st November, 1968 by present- 
ıng a letter ın person to the Commussioner and immediately the Commissioner 
appomted the 6th respondent as a trustee in the place of Chinnappa Gounder. 
After the temple was listed applications for appomtment of fresh trustees were called 
for and about 13 persons applied A report about these 13 applicants was submitted 
by the Assistant Commussioner and the Deputy Commissioner, to the Gommussioner. 
Amongst the 13 applicants the Commussioner appointed five persons. The appomt- 
ment takes effect from the date of appomtment and does not depend upon the appli- 
cants accepting it or not, for the acceptance 1s presumed as the applications are 
considered after the persons apply for the post. When T. K. Chınnappa Goundar 
who was appointed a trustee, mtumated his inability to discharge the functions ofa 
trustee, a casual vacancy arose. When a casual vacancy arises, the usual procedure 
is to notify the vacancy, call for applications and on the report of the authorities for 
the Commissioner to appoint the trustee. In this case the plea on behalf of the 
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Commissioner 1s that he had the report regarding the 13 applicants for the five 
posts, and he selected one among the remammg applicants. But this 1s not the 
usual procedure for fillmg up a casual vacancy, for between the date on which the 
applications were invited origmally and the date of fallmg of the casual vacancy, 
there may be other persons interested ım applyıng for the posts and there 1s no justi- 
fication for not filling up the casual vacancy ın the usual manner after calling for the 
applications Apart from this objection, the learned Counsel for the petitioner 
submitted that, 1f only the Commissioner had looked into therecords, he would have 
found that the 6th respondent was not a person fit to be appointed asa trustee He 
sted several acts of the 6th respondent, which, according to him would disqualify the 
6th respondent from being appointed as a Trustee. He instanced the fact that the 
6th respondent on certaın occasions opened the hundı of a temple, of which he is 
the trustee, without notıfyıng the concerned authorities and also thefact that certain 
lands were leased by hım without a public auction bemg held. He also alleged that 
the 6th respondent was reported to be guilty of improper conduct towards the family 
of the temple staff. All these allegations are vehemently denied by the learned. 
Counsel for the 6th respondent. Whether the 6th respondent 1s guilty of any acts 
which would render hım nota fit person to be appomted as a trustee or whether these 
allegations were made by parties who are mumuically disposed towards the 6th. 
respondent cannot be gone into in this petition. But ıt ıs incumbent on the Com- 
mussione? m making the appomtement to consider the comparative merits of the 
persons who are eligible for appomtment as trustees and make the appoimtment. 
There 1s no indication that the Commussioner considered either any ofthe gualıfica- 
tions or the disqualifications of applicants, who were mcluded ın the list that was 
before him The order of appointment of the 6th respondent as a trustee ısın the 
nature of a quasi-judicial function and it ıs incumbent on the Commissioner to give 
reasons for such an appomtment. The order of the Commissioner which states 
“I hereby appomt T K. Ramaswamı Goundar as trustee from the date of this 
order” does not at all throw any light regardimg the consideration of the comparative 
merits of the applicants On these grounds the order of the Commissioner dated 
21st November, 1968 appomtıng the 6th respodent as a trustee will have to be set 
aside The Commussioner will consider the vacancy caused by the resignation of 
Chinnappa Goundar as a casual vacancy, call for applications and proceed to make 
the appomtment according to law. 


In the result this writ petition is dismissed regarding the prayer for quashing 
the order of the Commussioner dated 16th November, 1968 and allowed so far as 
the Commussioner’s order dated 21st November, 1968 1s concerned. 


No order as to costs. 
VK. — — Petition allowed ın part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT .—Mr. Justice A. ALAGIRISWAMI. 


Kamatchı Ammal .. Appellant* 
v. 
Athigamudaya Pillai and others .. Respondents 


Giml Procedure Code (V of 1908), section 11, Order 22, rule 9—Former suit abating on the 
death of plantıf ın that suit—Subsequent suit against plaintiff ın the former surt or his 
legal representatves—Bar of” res judıcata—Applıcabıkiy. 


Surely if the plamtıff whose suit has abated cannot again bring a fresh suit on. 
the same cause of action and the earlier decision should be deemed to be a decision. 
against him, he cannot get rid of the effect of the earlier decision just because 
he happens to be a defendant m a subsequent sut. Even ın the subsequent suit 
where he ıs a defendant it should be held that he would be barred from agitatmg 
the same questions which he could have agitated in the earlier suit and which 
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because of the provisions of Order 22, rule g he 1s prohibited from agitatmg ın a 
subsequent surt as a plamtiff The fact that heis merely a defendant im the subse- 
quent suit does not seem to affect the prımcıple embodied in Order 22, rule g. 


Jaysing v. Gopal, (1904) 6 Bom. L.R 638, dissented from; Raju v. Ramchand, 
ALR. 1933 Lah 752, followed. 


Appeal against the decree of the Sub-Court, Sivaganga, in AS. No. 157 of 
1963, preferred against the deciee of the District Munsıf, Manamadurai, ın O.S. 
No. 293 of 1961. 


ve 


R Gopalaswamı Iyengar, for Appellant. 


N. K. Ramaswam, for Respondent 
The Court delivered the following 


Juvement :—The plaıntıff ıs the appellant. The suit property originally 
belonged to one Urkavalan Pillai, who settled ıt upon his wife, Kunjarathammal, 
under a document, Exhibit A-1, dated 19th August, 1924 Kunjarathammal and 
Urkavalan Pillai executed a possessory mortgage, Exhibit B-1, on 7th June, 1939, 
in favour of the first defendant. The suit out of which the second appeal arises was 
for redemption of this mortgage Defendants 2 to 6 are the sons of Urkavalan 
Pıllar's brother, Arumugham Pilla1 Defendant-7 is a daughter-in-law of his. The 
plamtiff is a successor-ın-ınterest of a purchaser from Urkavalan’s wife under 
Exhibit A-2. Defendants 2 to 7 contended that the properties were the jomt 
family properties of Urkavalan Pillai and their father, and that therefore Urkavalan. 
Pilla: had no right to settle them on his wife They also claımed that they were n 
possession for over the statutory period and perfected title by adverse possession. 
Both these points have been found agamst them. : 


There was an earlier sut, O S No. 211 of 1959, filed by Arumugham, for recovery 
of possession of the suit properties after declaring that the two alienations by 
Urkavalan’s widow were void and agaist his reversionary ımterest Arumugham 
Pilla: died and that suit was allowed to abate. The question therefore arises also 
whether the earlier decision would bar defendants 2 to 7 from questioning the alena- 
tion by Kunjarathammal The sale by Urkavalan’s widow was in discharge of two 
earlier mortgages executed by herself and her husband, for Rs 150 received by her 
for the funeral expenses of her husband and Rs. 150 received by her ın cash The 
settlement deed ım her favour stated that she was to enjoy the property and not to 
alienate the property without reference to the settlor and that the settlor himself 
should not alienate the property without reference to the settlee The next question 
that arises therefore ıs whether after the death of Urkavalan Pıllai the terms of the 
settlement deed would still bind his widow or she would become a holder of a 
widow’s estate entitled to alienate the estate for legal necessity. I do not think that 
that question need be gone into in the view that I take of the effect of the earlier 
decision in OS No. 211 of 1959 Defendants 2 to 7 claimed only as the legal 
representatives of the plaıntıffın O.S No. 211 of 1959. 


The Privy Council in Bry Indar Singh v Bala Kanshiram}, had stated that section 
371 of the old Civil Procedure Code, corresponding to Order 22, rule 9 only hurts 
the plaintiff. Then they pointed out that an order abating a suit may be said to 
be really tantamount to a judgment ın favour of the defendant. This observation. 
is rehed upon on behalfofthe appellant But then this decision did not deal with a 
case of a plaintiff ın an earlier suit being a defendant ın a subsequent suit. In 
Rahim Unnıssa Begum v Srinwasa Aiyangar®, a Bench of this Court had to consider 
the effect on the right of parties ın a subsequent suit, of the result of an earlier suit 
which had been allowed to abate In considermg that question the Bench referred. 
to the dictum of the Privy Council above mentioned and then stated that so long as. 
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the plaintiff is unable to vacate the judgment and so long as the defendant contınues 
in possession he can plead against the plaintiff and those claiming under him that the 
order of abatement ıs conclusive of right to the property, and that the only course 
open to the legal representative if he wants to escape the abatement order 1s to 
apply for setting aside the abatement and so long as ıt ıs unreversed ıt would be 
binding on hım The discussion is only about the effect of the abatement of the 
earlier suit when the plaıntıffın the earlier surt or his legal representatives bring the 
subsequent suit But the Bench also referred to the decision in Jaysing v Gopal}, 
wherein a Bench of the Bombay High Court held that where the legal representatives 
of the plaıntıff, on whose death the sut abated, got mto possession of the property 
they were entitled to resist the suit brought to oust them from possession, and that 
the previous order of abatement did not preclude them from settmg up title If 
this decision of the Bombay High Court 1s correct, there 1s no doubt that im this case 
defendants 2 to 7 would, notwithstanding the abatement of the earlier suit brought 
by the father be entitled to set up their own title. What ıs wged on behalf of the 
respondents 1s that when the Bench of this Court after referring to this decision, 
in the next sentence say that accepting this judgment as rightly laying down the law 
ıt does not affect the present one, the Bench should be deemed to have accepted as 
-correct the decision in Jaysıng v Gopal! I do not think that this ıs correct. It 
‘only means that even if the Bombay judgment ıs accepted to be correct ıt did not 
affect the case before the Bench In any case the ratio of the decision of the Bench 
was not the same as ın Javsıng v Gopal}, and therefore there ıs no decision of this 
Court which 1s binding on me and which could compel me to hold that where the 
previous suit has abated the plaıntıffın that sut can ın a subsequent suit against him 
plead that the decision in the earlier suit would not bar his defence The Lahore 
High Court ın Raju v. Ramachand?, has taken a view contrary to the Bombay view. 
The Lahore High Court does not refer to the decision ın Faysing. v ‘Gopal! They 
merely say that where the plaintiff cannot bring a fesh suit to establish his title he 
cannot resist the clam of the plaintiff (in the fresh suit) ın spite of the definite finding 
im the earlier sut It appears to me that the decision of the Lahore High Court 
is more ın accordance with the principles embodied ın Order 22, rule g Surely 
if the plaintiff whose suit has abated cannot againbrıng a fresh suit on the same cause 
of action, and the earlier decision should be deemed to be a decision against him 
he cannot get nd of the effect of the earlier decision just because he happens to be 
a defendant ın a subsequent suit Even in the subsequent suit where he 1s a defen- 
dant ıt should be held that he would be barred from agitating the same ques‘ion 
which he could have agitated in the earlier suit and which because of the provisions 
of Order 22, rule g he 1s prohibited from agitating ın a subsequent suit as a plaintiff. 
The fact that heis merely a defendant ın the subsequent suit does not seem to affect 
the principle embodied m Order 22, rule g I am therefore of opmion that the 
decision of the Lahore High Court 1s preferable to the decision of the Bombay High 
Court Following the decision of the Lahore High Court I hold that defendants 
2 to 7 are barred from raismg the questions which the father of defendants 2 to 6 
chad sought to raise ın the earher suit im OS No. 211 of 1959 It follows therefore 
that the plaintiff ıs entitled to succeed ın the suit 


The appeal is accordingly allowed and the suit will stand decreed As the 
question at issue 1s rather a difficult one on which no authority of this Court 1s found 
I will order both the parties to bear their own costs m this Court Leave granted 


V.K. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice K. SRINIVASAN AND MR. Justice R. SADASIVAM- 


“The State of Madras, represented by the Collector of Madras, . 
Madras-1. Petitioner” 


Ue 


T. M Oosman Hajı & Co, Tımber Merchants, Basm Bridge 
Road, Madras, and others . Respondents 


Government Grants Act (XV of 1895), sechon 3 and Madras City Tenants Protection Act, 
(IIT of 1922), section 1 (b) and 7 (a)—Whether section 3 of the Government Grants Act 
prevails over provisions of Madras City Tenants Protection Act—Application by tenant, 
against landlord, State, for fixation of farr rent—Maintarnability of. 


‘The Preamble of the Government Grants Act gives an indication as to the scope 
and purview of the Act and ıt can be looked into to correctly understand the provi- 
sions of the Act. The Government Grants Act was passed not only to settle the 
doubts which had arisen as to the effect of the Transfer of Property Act, 1882, 
but also to remove any doubts with regard to the power of the Government to 
impose limitations and restrictions upon grants and other transfers of lands made 
by it, or under its authority. Section 2 of the Act deals with exemptions as regards 
the Crown grants from the provisions of the Transfer of Property Act, and thus 
it gives effect to the first object mentioned ın the Preamble. Section 3 of the Act 
provides that Crown grants should take effect according to their tenor, notwith- 
standing any law to the contrary. There 1s no need for any such provision 1f the 
law referred. to in section 3 is only the Transfer of Property Act 


A Legislature can by express words, or by necessary implication, take away the 
effect of section 3 of the Government Grants Act while enacting a particular legis- 
lation. But for section 3 of the Government Grants Act, the Madras City Tenants’ 
Protection Act would apply to tenancies in respect of Government lands. The 
express provision contained ın section 3 of the Government Grants Act, taken along 
with the absence of any provision in the Madras City Tenants Protection Act 
extending the Act to Government lands, either expessly or by necessary implica- 
tion, can only lead to one inference, namely, that the provisions of the Madras 
Cıty Tenants Protection Act cannot be invoked contrary to the terms of the 
Government grants. 


The terms of section 3 of the Government Grants Act can certainly be relied on 
as specifically exempting Government grants from the operation of the Madras 
City Tenants Protection Act ın the absence of any provision, either express or 
implied, extending the Act to Government grants. In view of section 3 of the 
‘Government Grants Act, the local Legislature did not deem it necessary to include 
Government grants while amending the Act by introducing the proviso to section 
1 (3) of the Act giving exemption to lands of the Corporation and certain other 
public bodies. 


Held, section 3 of the Government Grants Act prevails in the instant cases and 
the State is therefore not bound by the provisions of the City Tenants Protection 
Act. The fair rent application filed by the tenants are not maıntaınable against 
the landlord, the State. 


C.RP Nos. 1565 and 1799 of 1963.—Petitions under section 115 of Act V of 
1908 praying the High Court to revise the decree of the Principal Judge, City Cıvıl 
Court, Madras, dated and February, 1963 and passed in A.S Nos 272 and 273 of 
1960 (OP Nos. 114 and 115 of 1959 Assistant Judge-cum-Registrar, City Civil 
Court, Madras). 

C.R.P Nos. 962 of 1965 and 1297 of 1966 —Petitions under section 115 of Act 
V of 1908 praying the High Court to revise the order of the Additional Judge, City 


*C.R.P. Nos. 1565 and 1799 of 1963, 
962 of 1965 ani 1297 of 1966 6th January, 1969. 


444 THE MADRAS LAW JOURNAL REPORTS. ` [1969 


Civil Court, Madras, dated 31st August, 1964 and made in C.M A.Nos. 9 and 10 of 
1964 (OP. Nos. 315 and 316 of 1960 on the file of the Third Assistant Judge, 
City Civil Court, Madras). 


The Additional Government Pleader, for Petitioner and R. Parthasarathy and 
S. F. Rehman and T. Chengalvaroyan, for Respondents in C.R P. Nos. 1565 and 
1799 of 1963. 


M. S. Sundararajan, for Petitioners and The Additional Government Pleader 
and T. Chengalvaroyan, for Respondents in C.R.P. No. 962 of 1965 and 1297 of 1966. 


© The Judgment of the Court was delivered by 


Sadaswam, 7 —These Civil Revision Petitions have been directed by the learned 
Chief Justice to be posted before this Division Bench as they involve two questions 
of law of some importance, namely, whether section 3 of the Government Grants 
Act of 1895 (originally called the Crown Grants Act) prevails over the provisions 
of the Madras City Tenants Protection Act, III of 1922, and whether the State of 
Madras 1s bound by the provisions of the Madras City Tenants Protection Act, 
unless this is expressly stated to that effect in the Act. 


These Civil Revision proceedings arise out of petitions filed by four timber 
merchants carrying on business ın Basin Bridge Road, Madras, for fixation of fair 
rent under section 7 (a) of the Madras City Tenants Protection Act, 1922. It is 
an undisputed fact that the lands on which the tumber depots are kept belong to the 
State of Madras and they have been leased out by thé Corporation to the several 
timber merchants. The Government allowed the Corporation to lease their lands. 
in the Basin Bridge Road to timber merchants, subject to their approval, on the 
condition that 50 per cent. of the rent realised should be paid over by the Corpora- 
tion to the Government. The rents collected from the tumber merchants were 
increased from tıme to time, and finally, at the beginning of 1953, the timber 
merchants were informed that the lease would be renewed only on condition of their 
paying a rent of Rs. 50 per ground, though the Standing Committee of the Corpora- 
tion itself had suggested only Rs. 35 per ground. Oosman Hajee & Co. and M/s. 
S N. Vyayaraghavachariar succeeded in the Courts below ın invoking their juris- 
diction for fixation of fair rent and the State has preferred C R.P. Nos. 1565 and 
1799 of 1963. But in the other two revision petitions filed by M/s. Sudarsanam 
Iyengar & Sons, the Courts below took the opposite view that the provisions of 
the City Tenants Protection Act cannot be invoked for fixation of fair rent, in 
respect of the lands owned by the Government. 


It was urged on behalf of the State, in the Courts below that the Corporation 
of Madras acted only as the agent of the Government ın leasing the lands In the 
appeals preferred by M/s. Sudarsanam Iyengar & Sons to the City Crvil Judge, 
Madras, there 1s a specrfic finding that ‘ the position which the Corporation occupies. 
is only that of an agent, subject to the control of the Government with regard to the 
acceptance of the terms of the lease’. Even in the appeals preferred by the State of 
Madras against Oosman Hajee & Co., and M/s Vuyayaraghavachariar, the appel- 
late Court has found in the penultimate paragraph of ıts judgment that “all that 
the Government Order provides is that the Corporation was entitled as the ‘ agent 
of the State of Madras to lease the properties in question on terms approved by the 
Collector’, and it ıs m this view, the learned Principal City Civil Judge has considered 
the scope and effect of section 3 of the Government Grants Act. Thus the finding 
of the lower appellate Court ın all these cases that the Corporation acted as the agent 
of the Government in leasing the lands of the Government to the timber merchants 
is justified on the evidence on record and ıt correctly respresents the jural relationship 
between the parties. 


The common law of England ıs that the King’s prerogative is illustrated by the 
rule that the Sovereign 1s not necessarily bound by statute law which binds the 
subject. This 1s further remforced by the rule that the King is not bound by a 
statute unless he is expressly named or unless he is bound by necessary ımplıcation. 
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or unless, the statute being for the public good, it would be absurd to exclude the 
King from ıt It was pointed out in Director of Rating and Distribution v. Corpora- 
tion of Calcutta}, that this was the law applicable to India also until the advent of the 
Constitution It has been held in the above decision that the rule of interpretation 
of statutes that the State ıs not bound by a statute, unless ıtus so provided ın express 
terms, or by necessary ımplıcatıon, is still good law. This was relied on and followed 
in State of West Bengal v. Umon of India®, State of Punjab v. O G B. Syndicate Ltd 8, 
and V S R & Ol Mills v. State of Andhra Pradesh* But in State of West Bengal v. 
Corporation of Calcutta’, the above decision ın Director of Ratroning and Distribution v. 
Corporation of Calcutta}, was overruled and the minority view of Wanchoo, J., ın that 
decision was approved It has been held im that decision that the rule of construc- 
tion that the King 1s not bound by a statute unless he is expressly named or brought 
in by necessary implication, which was accepted by the Privy Council ın interpret- 
ing statutes v75-a-v1s the Crown is inconsistent with and incongruous ın the present 
set up and that ın the context of modern notions of the functions of a Welfare State, 
there 15 no sufficient reason to justify any distinction ın the application of the rule 
of interpretation of statutes and that the general Act applies to citizens as well as to 
State unless it expressly or by necessary implication excepts the State from its 
operation. It is pointed out in that decision that the State can make an Act, if it 
chooses, providing for its exemption from its operation and that though the State is 
not expressly exempted from the operation of an Act, under certain circumstances, 
such an exemption may necessarily be ımplıcd. This decision was followed in 
the later Supreme Court decision ın Union of India v 7ubb19, where ıt has been held 
that “a statute applies to State as much as it does to a citizen unless it expressly 
or by necessary implication exempts the State from ıts operation”. 

The Madras City Tenants Protection Act, as 1t originally stood, was applicable 
to the tenants in the City of Madras and there is provision in the Act as amended by 
Madras Act XIX of 1955, to extend ıt to other municipal towns and specified 
villages within five miles from the City of Madras, or municipal towns, by Govern- 
‘ment notification In 1960, a proviso was added to section 1 (3) of the Act exempt- 
ing the tenancies of lands owned by the Corporation of Madras ın the City of Madras 
and certain other public bodies, such as the Municrpal Council, Panchayat Union, 
District Board and the Board of Trustees constituted under the Madras City Improve- 
ments Trust Act. But there 1s no such exemption in the case of lands owned by the 
Government. 


The decision of Ramakrishnan, J , in M. Murugesan v. The Collector of Madras 
and two others”, throws some light on this aspect of the case It related to proceedings 
taken by the Government under the Land Encroachment Act to evict dwellers of 
huts mainly occupied by employees in the harbour in the locality called Kannı- 
appa Nagar Colony, in pursuance of a scheme to provide an alternative space for 
their occupation, as the Government land was required for the purpose of the Port 
‘Trust to extend the Harbour. The hut dwellers of Kanniappa Nagar Colony relied 
-on the acts of the Corporation and the Government as showing that their occupation 
-of the huts was authorised and claimed the benefit of the provisions contained in the 
City Tenants Protection Act The fact that when the proviso to section 1 (3) of the 
„Act was added in 1960 no attempt was made to give any similar protection to Govern- 
ment land, was relied on to show that the City Tenants Protection Act could not be 
invoked in respect of Government lands The learned Judge has observed that the 
reason for the amendment was to extend the benefit which the Crown enjoyed not 
only by virtue of the common law principle of saving Crown lands from the operation 
of the statute, but also by reason of the specific provisions of the Government 
Grants Act, 1895, to the lands of the Corporation and certain other authorities. 
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It is true that in so far as this decision relies on Director of Rationing and Distribution ve 
Gorporation of Galcutiat, the authority has been shaken by the subsequent decisions. 
referred to above. But the mterpretation of sections 2 and 3 of the Government 
Grants Act, 1895 given in that case supports the contention of the learned. 
Government Pleader. 

The decision in these petitions depends on a proper construction of section 3 of 
the Government Grants Act If the terms of the grant by the Government by way 
of leases of their lands through the Corporation are to take effect according to their 
tenor by virtue of section 3 of the Government Grants Act, notwithstanding any law, 
statute, or enactment to the contrary, the City Tenants Protection Act cannot be. 
invoked by the tenants for the fixation of fair rent. The Preamble of the Govern- 
ment Grants Act gives an indication as to the scope and purview of the Act and ıt 
can be looked into to correctly understand the provisions of the Act. The Govern- 
ment Grants Act was passed not only to settle the doubts which had arisen as to the 
effect of the Transfer of Property Act, 1882, but also to remove any doubts with 
regard to the power of the Government to impose lımıtatıons and restrictions upon 
grants and other transfers of lands made by ıt, or under its authority. Section 2 of 
the Government Grants Act deals with exemptions as regards the Crown grants 
from the provisions of the Transfer of Property Act, 1882, and thus it gives effect to 
the first object mentioned ın the Preamble. Section 3 of the Act provides that 
Crown grants should take effect according to their tenor, notwithstanding any law to 
the contrary. There ıs no need for any such provisions 1f the law referred to in 
section 3 1s only the Transfer of Property Act In Secretary of State for India v. Raja 
Parthasarathy Appa Rao?, ıtıs observed that “ looking at the Preamble and considering 
the purpose of the Act ıt cannot-be doubted that the Act was rather declaratory ın its 
nature than enabling or enacting’, that ıt had to be.enacted so says the Preamble, 
because doubts had arisen as to the extent and operation of the Transfer of Property 
Act, 1882 and that “ taking the terms of the Crown Grants Act, the inference seems 
to be irresistible that prior to the Transfer of Property Act there was no doubt what- 
ever as to the power of the Crown to make a transfer of property ın any terms, or 
under any of the conditions whatsoever ” 


Hap Mahamad Nasurdın Khan Bhadur v. Egambara Mudaly3, relates to a case where 
the Crown made a grant of a village for the maintanance ofa tomb. It was held in 
that decision that having regard to section 3 of the Crown Grants Act, the validity 
of the grant could not be questioned on the ground that ıt created an estate not 
recognised by the Mohamedan Law In Kallingal Moosa Kuth v. The Secretary 9 
Staie*, a Bench of this Court has held that under sections 2 and 3 of the Crown 
Grants Act, the Government has power to impose restrictions in a lease made by it— 
a power which is not affected by the provisions of the Malabar Compensation for 
Tenants’ Improvements Act In Ullattuthed: Choy v. Secretary of State of India®, 
the above decision has been followed and ıt has been held that “ where under the 
terms of a lease granted by the Crown the lessee agrees to surrender the demised- 
property on six months’ notice, he cannot resist a suit in ejectment by the Crown 
after the requisite notice, on the ground that he must be paid the value of his impro-- 
vements under the Malabar Compensation for Tenants’ Improvements Act”. 
In Murugesa Gramam v. The Province of Madras®, 1t has been held that the Crown 
Grants Act prevails over the City Tenants Protection Act and that being so, the 
terms of the grant of lease given by the Government to the appellant ın that case 


have to be enforced. 


There are decisions of other High Courts also with regard to the interpretatiom 
of section 3 of the Government Grants Act to the same effect In Gaya Prasad v. 
Secretary of State," ıt has been held that in respect of a Crown grant the Crown is not 
bound by any of the sections of the Tenancy Act, or the Transfer of Property Act or 
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the Contract Act and that regard must be had by the Courts to the terms of the 
grant. This decision throws light on the construction of section 3 of the Crown 
Grants Act ‘The appellant in that case had purchased the property originally 
owned by the Government from the grantee and contrary to the terms of the grant 
made by the Government, he put up a construction after obtaining a licence from 
the municipality It was urged that the municipality acted as the agent of the 
Government and that the Government was bound by the Act of the municipality 
and rehance was placed on section 188 of the Contract Act. It was held that the 
section of the Contract Act on which the appellant relied had no bidding effect on 
the Government for the simple reason that ıt could not override section 3 of the 
Crown Grants Act In State of Anddra v. Abhıshekam?, it has been held that the effect 
of section 3 of the Government Grants Act is that when a grant has been made by 
the Government, 1t is not, with reference to that grant, bound by any of the sections 
of e1ther the Tenancy Act, or the Transfer of Property Act, or the Contract Act, or 
any other law for the tıme being ın force and ıt, therefore, follows that any grant 
made has to be construed in accordance with the tenor of the grant and the grant 
will certainly be regulated ın accordance with such tenor. 


We shall proceed to consider whether the decision of the Judicial Committee 
an Thakur Jaganath Baksh Singh v The United Provinces®, which has been referred to 
with approval in Collector of Bombay v Nusserwanı3, has taken away the authority of 
the above decisions The relevant passage ın the decision of the Privy Council at 
page 34. 1s as follows — 


“'Theır Lordships ought to refer ın passing to the Crown Grants Act, 1895 of 
which section 3 was relied on by the appellant That section runs. 

“ All provisions, restrictions, conditions and limitations over contained in any 
such grant or transfer as aforesaid (2 e, one made by the Crown) shall be valid and. 
take effect according to their tenor, any rule of law, statute or enactment of the 
Legislature to the contrary notwithstanding.’ 


These general words cannot be read ın their apparent generality The whole 
Act was intended to settle doubts which had arisen as to the effect of the Transfer 
of Property Act, 1882, and must be read with reference to the general context 
and could not be construed to extend to the relations between a Sanad holder and 
his tenants. Still less could they be construed to limit the statutory competence 
of the Provincial Legislature under the Constitution Act.” 


It is clear from the above passage that their Lordships of the Privy Counal ‘in 
passing ? referred to section 3 of the Crown Grants Act. ‘Their observations should 
be read in the light of the decision in that case The appellant in that case put for- 
‘ward a claim that the U.P Tenancy Act, 1939, is ultra vres of the Provincial Legis- 
lature He claimed that the Act created rights and interests ın land im favour of 
persons other than the grantee contrary to the Sanad granted by the Crown in 
favour of his predecessor-in-title and thus derogated from the terms of the Crown 
grant because ıt modified or curtailed the rights conferred by the Crown. Thus 
the real question involved ın that case was about the competence of the Legislature 
to enact laws which would affect a Crown grant. In A Subhan v Union of Indiat, 
it has been held that section 3 of the Crown Grants Act has no overriding effect on 
section 3 of the West Bengal Estates Acquisition Act and that a competent Legislature 
can legislate so as to vary the effect of a Crown grant and that section 3 of the Crown 
Grants Act cannot limit the statutory competence of a State Legislature to legislate 
on a subject assigned to ıt by the Constitution The principle is illustrated by 
the Zamindar Abolition Act and simular legislation 
The Privy Council referred to the first part of the Preamble that it was intended. 
to settle doubts which had arisen as to the effect of the Transfer of Property Act 
and stated that the general words of section 3 could not be read ın their apparent 
generality and must be read with reference to the general context and could not be 
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construed to extend to the relations between a Sanad holder and his tenants. Thus 
as between the Government and the grantee, the terms of the grant would prevail 
notwithstanding any othe: law to the contrary It 1s true, as pomted out ın the said 
Privy Council decision, and the Calcutta decision just referred to that section 3 of 
the Government Grants Act cannot be construed to limit the statutory competence 
of the Provincial Legislature under the Constitution Act Thus a Legislature can by 
express words, or by necessary implication, take away the effect of section 3 of the 
Government Grants Act while enacting a particular legislation But for section 3 
of the Government Grants Act, the Madras City Tenants Protection Act would 
apply to tenancies ın respect of Government lands The express provision contained 
in section 3 of the Government Grants Act, taken along with the absence of any provi- 
sion in the Madras City Tenants Protection Act extending the Act to Government 
lands, either expressly or by necessary implication, can only lead to one sference, 
namely, that the provisions of the Madras City Tenants Protection Act cannot be 
invoked contrary to the terms of the Government grants. 


It is true in the decision in Collector of Bombay v. Nusserwanje1, the relevant passage 
of the Privy Council decision construing section 3 has been quoted with approval. 
But we have already explained the scope of the decision ın the Privy Council case. 
"The respondent in the above Supreme Court case claimed ımmunıty from assessment 
by virtue of a transfer made by the Government in favour of his predecessor-ın-tıtle. 
‘The lands were originally acquired by the Government for the purpose of the BB. 
and CI Railway under the provisions of the Land Acquisition Act and as they were 
no longer required for the purpose of the raxlway, they were sold by the Governor- 
General to the predecessor-ın-tıtle of the respondent. The contention ın that case 
was that as the grant 1s of a freehold estate without any reservation, it must, to take 
effect according to its tenor, be construed as grantmg exemption from assessment 
to revenue Itis held in that decision that section 3 of the Crown Grants Act must 
be construed ın the light of the Preamble and so construed, ıt cannot have any bear- 
ing on the rights of the parties It 1s further pointed out ın that case that the section 
‘only enacts that “all provisions, restrictions, conditions and limitations over ” ın 
any grant or transfer shall be valid and take effect according to their tenor and 
that what is relied on 1s not any ‘ provision, restriction, condition or limitation over * 
in the relevant document Exhibit ‘A’ which according to its tenor entitles the 
respondent to hold the lands rent-free, but the absolute character of the interest 
conveyed under Exhibit ‘A’ and therefore, section 3 does not in terms apply. 
The deed in that case conveyed the lands to the purchasers absolutely ‘ with all 
rights, easements and appurtenances whatsoever,’ to be held “for ever’ as in the 
case of conveyances of land in fee simple. It did not however recite that they are 
to be held revenue-free. Thus the observations of the Privy Council in Thakur 
Jagannath Baksh Singh v. The United Provınces?, cited with approval in the Supreme 
Court decision, cannot be taken as throwing any doubt on the correctness of the 
decision of this Court and the other Courts as regards the scope of section 3 of the 
‘Government Grants Act. 


The terms of section 3 of the Government Grants Act can certainly be relied on 
as specifically exempting Government grants from the operation of the Madras 
City Tenants Protection Act in the absence of any provision, either express or implied, 
extending the Act to Government grants. We are inclined to agree with 
the view of Ramakrishnan, J, in M. Murugesan v. The Collector of Madras 
and two others, that in view of section 3 of the Government Grants Act, the local 
Legislature did not deem it necessary to include Government grants while amending 
the Act by introducmg the proviso to section 1 (3) of the Act giving exemption to 
lands of the Corporation and certain other public bodies. 


The learned Government Pleader brought to our notice the unreported 
decision of Natesan, J, in Mallanna Gounder v Muthuswamı Gounder and another‘, 
SS e m e ree, 
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where a different view of section 3 of the Government Grants Act was 
taken ın deciding whether the State can claim immunity and exemption from the 
provisions of the Madras Cultivating Tenants Protection Act ın respect of agricul- 
tural lands of the Government by virtue of section 3 of the Government Grants 
Act. In the case before the learned Judge, a lessee of agricultural land from Govern- 
ment sought to rely upon the provisions of the Madras Cultivating Tenants Pro- 
tection Act and the State met 1t by putting forward a claim to immunity and exemp- 
tion from the provisions of that Act, by reason of the Government Grants Act The 
learned Judge held, firstly, that the plaintiff in the suit would be a cultivating tenant 
within the meaning of the Madras Cultivating Tenants Protection Act and that if 
the Act should apply, he could not be evicted from his holding The State was 
undoubtedly the landlord and but for the claim to immunity by reason of the 
Government Grants Act, section 3 of the Madras Cultivating Tenants Protection 
Act would afford protection to the tenant against eviction The learned Judge 
examined the provisions of the Government Grants Act He referred to the deci- 
sions already cited by us earlier in this judgment. He cited the observation of the 
Privy Council ın Thakur Jagannath Baksh Singh v The Umted Provinces), that the 
words ın section 3 of the Government Grants Act “ cannot be read ın ther apparent 
generality’ and the observations of the Supreme Court in Collector of Bombay v 
Nasserwanı? The learned Judge construed the observation that the general words 
in section 3 cannot be read ın their apparent gencrality to mean that the scope of 
section 3 of that Act was limited It seems to us that the observations both of the 
Privy Council and the Supreme Court cannot be divorced from the context ın which 
they were made In the Privy Council decision the validity of the United Provinces 
Tenancy Act, as enacted by the Provincial Legislature was questioned in so far as 
it affected the rights conferred upon a grantee under a sannad The contention 
then was that since under the terms of the grant it was open to the sannad-holder 
to deal with the land and the tenancy as he hked, the umpugned legislation, in so 
far as itinterfered with his nght to deal with his tenants in any way was contrary 
to the terms of the grant The Judicial Committee pointed out that the legislative 
power could not be attacked and the statute regulating the relations between the 
Jandlord and the tenant, though ıt might affect or diminish the rights which the 
landlord possessed earlier, did not in any way run contrary to section 3 of the 
Government Grants Act By making a grant of that description, the Legislature did 
not deprive itself of any power to legislate within the scope of its authority, and the 
contention that by reason of the sannad, the pre-existing relations between the 
sannad-holder and his tenants could not be interfered with by legislation of this 
kind was repelled, and ıt 1s in that context that the Judicial Committee observed 
that the words of section 3 of the Government Grants Act should be read with refe- 
rence to the context Nor do the observations of the Supreme Court ın the next 
case referred to above lead to a different conclusion After quoting the passage 
from the Supreme Court decision, Natesan, J , proceeded to say that “ the Govern- 
ment Grants Act thus bemg unavailable, the State sought to stand on the archaic 
prerogative and immunity of the Crown from the operation of the statutes . ” 
and proceeded to consider whether under the general law the Crown was not bound 
by any statute, unless the statute expressly or by clear implication so bound it. 
We are unable to subscribe to the view taken by our learned brother that the Govern- 
ment Grants Act became ‘ unavailable’ solely by reason of the observations of the 
Privy Council and the Supreme Court. We have already pointed out that under 
the law as ıt stands at present, the State is bound by any legislation, unless ıt is 
expressly or by necessary implication excluded from the operation of that statute 
Undoubtedly, there is such a piece of legislation, that 1s, the Government Grants 
Act, which does expressly exclude the Government from the operation of statutes 
in relation to certain matters covered by that piece of legislation In effect, the 
view of Natesan, J , would appear to be that the two decisions, that of the Privy 
Council and of the Supreme Court, have virtually destroyed the basis of the Govern- 
a a — 
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ment Grants Act, and that in so far as transactions dealt with by that Act are con- 
cerned, the Government by reason of the provisions contained in that Act cannot 
claim immunity from the operation of any other statute We are unable to agree 
in the view taken by our learned brother that the earlier decisions of this Court in 
Murugesa Gramant v Province of Madras+, Ullattuthed: Chou v Secretary of State for 
India? and Kallıngal Moosa Kutiy v The Secretary of State for Ind:a?, may not be good. 
law after the decisions of the Judicial Committee and the Supreme Court cited 
above Neither expressly nor by necessary implication does the Government 
Grants Act either stand repealed or has fallen nto obsolescence We hold that 
it 1s open to the State to put forward successfully the contention that the express 
stipulation found in the terms of the grant, such as that of the lessee should surrender 
possession after the expiry of the term of demise etc can take effect, notwithstand- 
ing the provisions of the Madras Cultivating Tenants Protection Act It 1s also 
our view that it is not necessary for the Madras City Tenants Protection Act to 
contain any provision excluding the State from its operation, for such an exclusion 
from the operation of any particular enactment may be found in a different enact- 
ment covering the same field In so far as the Madras City Tenants Protection 
Act provides for the control over the eviction of cultivating tenants, though the 
relevant section excluding its operation ın the case of lands belonging to certain 
specified bodies are concerned , does not expressly refer to the exclusion of lands 
belonging to the State, the Government Grants Act confers that exclusion 

We therefore find that section 3 of the Government Grants Act prevails in ` 
the instant cases and the State 1s therefore not bound by the provisions of the City 
Tenants Protection Act It should follow that the fair rent petitions filed by the 
respondents in CRP Nos. 1565 and 1799 of 1963 and the petitioners in CR P. 
Nos 962 of 1965 and 1297 of 1966 ın the City Civil Court are not maintainable 
against the landlord, the State 

They are accordingly dismissed, but in the circumstances, there will be no order 


as to Costs. 
8.V.J. ——— Order accordingly.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction ) 
PRESENT :—Mr Justice P S. KaıLasam 


O Chmnaswamy Thevar and another .  Pehihoners* 
7. 
The Executıve Officer, Sree Meenakshı Sundareswarar etc, 
Devasthanam, Madurai .. Respondent. 


Madras Hindu Religious and Charitable Endowments Act (XXII of 1959), sections 45, 56 
and 118— Temple servant—Disciplinary achon against —Power in the trustees oniy— 
No power in the Executive Officer—Wnit against Execute Officer dismissing temple 
servant-—Competency. 
Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), sections 49 and 67 
Under section 56 of the Act of 1959, the servants of the temple, are punishable 
only by the trustees of the temple, ın the manner prescribed under the Act and 
not by the Executive Officer of the temple The proviso to section 67 (1) lays 
down that the Commissioner shall assign to the Executive Officer only such powers 
and duties as appertam to the admınıstratıon of the endowments of the religious 
institution The proviso rules out conferment of any power of taking dıscıplınary 
action against the temple servants Section 49 of the Act of 1951 which corres- 
ponds to section 56 of the Act of 1959 empowers the trustees of religious institu- 
tions to take disciplinary action against the temple servants Section 118 of Act of 
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1959 which saves rules made etc under theold Act cannot be availed of, as the Com- 
mussioner cannot validly empower the Executive Officer to take dıscıplınary actior 
against temple servants under section 67 of Act of 1951 or under section 45 of the 
Act of 1959 The only authority, therefore, ıs the trustees, who can take action. 
under the old Act as well as under the new Act. The order of the Executive 
Officer dismissing the temple servants would be without jurisdiction and will have 
to be quashed 


The contention that a writ may not issue against the Executive Officer as he 1s 
not a person in public authority, cannot avail, because no temple servant can be 
removed except under the provisions of the Act. 


Petitions under Article 226 of the Constitution of India, praying that in the cr- 
cumstances stated therem, and ın the affidavits filed therewith the High Court will 
be pleased to issue writs of certzorar: calling for the records connected with the order 
passed by the Executive Officer, Sree Meenakshi Sundareswarar etc , Devasthanam, 
Madura, dated 4th March, 1966 and made m his No 4957/65-1 removing the peti- 
ti oners ın these petitions from service and quash the said order 


G Desappan, for Petitioners. 
S. T. Ramalıngam for G Ramanyam and K. Gopalaswami, for Respondent 
The Court fade the following 


ORDER —These writ petitions are filed by two persons employed ın Sri 
Meenakshi Sundareswarar etc , Devasthanams, Madura: The charge against the 
petitioners was that they acted ın an ındıscıplned manner by signing a memorandum 
given to a political leader, without obtaining permission, regarding the administra» 
10n of the temple, and by attacking the admınıstratıon and the chairman of the 
board of trustees without any basıs ın the memorandum In Writ Petition No 803 
of 1966 the petitioner was also charged for having written a letter to the editor and 
getting the memorandum published ın an issue of Kannagi on 17th October, 1965 
An enquiry was conducted by the Executive Officer. The petitioners m both the 
writ petitions were found guilty of the charges and they were dismissed from service 
by the Executive Officer. In these writ petitions the learned Counsel for the peti- 
tioners submitted that the Executive Officer is not the authority empowered to punish. 
the petitioners and as such the entire proceedings are void Section 56 of the Madras 
Hindu Rehgious and Charitable Endowments Act, 1959 provides that all office- 
holders and servants attached to a religious institution or ın receipt of any emolu- 
ment or perquisite therefrom shall, whether the office or service 1s hereditary or not 
be controlled by the trustee, and the trustee may, after following the prescribed, 
procedure, if any, fine, suspend, remove or dismiss any of them for breach of trust, 
meapacity, disobedience of orders, neglect of duty, misconduct or other sufficient. 
cause. ‘Religious institution’ means a math, temple or specific endowment 
‘Temple’ ıs defined as a place, by whatever designation known, used as a place 
of public religious worshıp and dedicated to,or for the benefit of, or used as of rıght 
by, the Hindu community or any section thereof, as a place of public rehgious 
worship It 1s not denied that Srı Meenakshi Sundareswarar, etc. Devasthanams 
is atemple The petitioners, therefore, will be servants coming under section 56 
of the Act and punishable only by the trustee ın the manner prescribed under the 
Act. 


On behalf of the respondents ıt was submitted that under Order—ro, dated 
8th January, 1953, issued by the Commissioner, Hindu Religious and Charitable 
Endowments, ın exercise of the powers vested ın hım under section 67 (2) of the 
Act XIX of 1951, the Executive Officer is authority competent to take dıscıplınary 
proceeding against the servants of the temple and that the above order contınucs 
in force by virtue of section 118 of the Act XXII of 1959 Section 67 (1) of Act 
XIX of 1951 provides that the Executive Officer shall hold office for such period 
as may be fixed by the Commissioner and he shall exercise such powers and perform 
such duties as may be assigned to him by the Commussioner. The proviso to the 
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section says that the Commissioner shall assign to the Executive Officer only such 
-powers and duties as appertain to the administration of the endowments of the 
religious institution The proviso rules out conferment of ary power of takıng disci- 
plınary action agaınst the temple servants as the power that can be assigned to the 
Executive Officer is only with regard to the admmistration of the endowments of 
the religious institution Section 49 of Act XIX of 1951 which corresponds to 
section 56 of Act XXII of 1959 empowers the trvstees of religious institutions to 
take discıplınary action against temple servants Section 118 of Act XXII of 1959 
-which saves rules made, notıficatıors or certificates issued, orders passed, decisions 
made, proceedings or actıor taken, schemes settled under the old Act cannot be 
availed by the respondent, as the Commissioner cannot validly empower the Execu- 
tive Officer to take disciplinary action against temple servants under sec tion 67 of 
Act XIX of 1951 or under section 45 of Act XXII of 1959 The only authority, 
therefore, ıs the trustee, who can take action both under the old Act as well as under 
the new Act The order of the Executive Officer is therefore without jurisdiction 
and will have to be quashed. 


It was sought to be contended that a writ may not issue against the Executive 
Officer, as he is not a person in public authority This contention cannot be accep- 
ted, because no temple servant can be removed except under the provisions of the 
Hindu Religious and Charitable Endowments Act 

In the result, these writ petitions are allowed and the order of dismissal 15 set 
aside The trustee is at liberty to take any action, which he may deem fitin accor- 
dance with the provisions of law. No order as to costs. 


VS. — Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice A. ALAGIRISWAMI. 


Rangaswamy and another .. Appellants. 

Penal Cod (XLV of 1860), sections 100, 304, Part 1 and 324—Accused causing injury to 
the deceased ın order to escape from has hold—Act of the accused, 1f falls under section 304, 
Part 1 


The accused 1, ın order to escape from the hold of B (deceased) and before 
being caught by P Ws 1 and 2 inflicted an injury on the deceased with ar ordimary 
knife which resulted ın the death of B, the deceased In this case if the stab 
had been a little this way or that, death might not have resulted and at the worst 
accused 1 would have been guilty only under section 324, Indian Penal Code 
But in the cırcumstances where the act of accused 1 was merely with the intention 
of escaping, though technically the matter may fall under section 304 (Part 1), 
Indian Penal Code, a very mild sentence would serve the terest of yustıce ın this 
case 


_ Appeal against the Judgment of the Additional Sessions Judge of the Court of 
Session of the Coimbatore Division at Coumbatore in Sessions Case No 252 of 1965 


B Srıramulu, for Appellant 
Calvin Jacob, for Public Prosecutor, for State. 
The Court delivered the folowmg 


JUDGMENT —The two appellants were tried before the learned Additional 
Sessions Judge, Coimbatore, for offences under section 302, Indian Penal Code, 
and 324, Indian Penal Code, respectively The first accused was found guilty 
under section 304 (Part I) Indian Penal Code and the second accused under section 
324, Indian Penal Code. The first accused was sentenced to undergo rigorous 
imprisonment for five years and the second accused was sentenced to imprisonment 
till rısıng of Court and a fine of Rs. 200 ın default to rigorous imprisonment for sıx 
weeks 
ge mm E 

* CrA No 205 of 1966. 8th December, 1967, 
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There seems to have been some slight trouble between the parties before the 
occurrence But on the day m question accused 1 and 2 and another Arumugham 
were returnmg from the cinema after witnessmg the first show When they were so 
returnmg, the deceased as well as a number of people met them on the way and 
during the course of that meeting the deceased 1s said to have caught hold of accused 
Vs shirt. The deceased also seems to have asked P Ws 1 and 2 to catch accused 1 
and te him up. The evidence in this case has been elaborately considered by the 
learned trial Judge and though he has also referred to the defence suggestion that 
the prosecution party went to meet the accused well prepared for that encounter, 
the learned Judge has neither accepted that suggestion, nor rejected ıt. As admut- 
tedly accused 1 and 2 and Arumugham were returning from the cinema, they could 
not have expected that the prosecution party would either meet them on the way 
or try to attack them. They could, certainly, not have been prepared for any attack 
on them or to attack the prosecution party. There ıs no doubt, however, that the 
finding of the learned Sessions Judge, that it was accused 1 that stabbed the deceased, 
is amply borne out by the evidence The argument advanced before me im this 
Court ıs confined merely to this, that accused 1 cannot be said to have exceeded 
the rıght of private defence It 1s suggested that the case would come either under 
clause secondly, or fifthly or clause sıxthly of section 100, Indian Penal Code The 
e Sessions Judge has dealt with this question ın this form. He observed as. 
ollows : 


“ Therefore, ıt is clear that A-r has stabbed Bhadrappan only after Bhadrappan. 
caught hold of A-1’s shirt and asked P Ws 1 and 2 to catch A-r and tie him 
up. PW. 3 has stated that the stabbmg by A-1 was most sudden and unantıcı- 
pated. Therefore, there 1s considerable force m the argument of the defence 
Counsel that even if the entire prosecution case were to be believed A-1’s act would 
only amount to one done ın exercise of a right of private defence or exceeding 
the right of ptivate defence A-1 should have legitumately apprehended some 
harm at the hands of Bhadrappan and his people and ıt ısın such circumstances 
that he must have inflicted the stab on Bhadrappan. However, A~1’s act cannot 
be entirely covered by the right of self-defence Its not a case where Bhadrappan. 
or any of ae people were armed with deadly weapons which would have put A-1 
ın instantaneous fear of death or grievous hurt to himself The act of A-1 there- 
fore would clearly amount to exceeding of the right of private defence. The fact 
that A-r has inflicted only a smgle stab would indicate, that his mtention was to 
free himself from Bhadappan’s hold and 1un away before being caught by P Ws. 
rand 2. İn such circumstances, the act of A-1 cannot amount to murder, but 
only to culpable homucıde not amounting to murder. Hence the act of A-r 
would amount to an offence under section 304 (Part I), Indian Penal Code, and. 
not under section 302, Indian Penal Code ” 


This, I think, 1s a very fair characterisation of the facts of this case Though 
he has considered only clause firstly and secondly of section 100, Indian Penal Code, 
I do not think that the facts would bring the case under clause fifthly or stxthly 
that section either. Though tyıng up accused 1 mught cause some apprehension ın 
the mind of the first accused, ıt cannot be said ın the circumstance of this case that 
ıt was done with the intention of kidnapping or abducting the first accused, nor can 
it be said that 1t was with the mtention of wrongfully confining a person, under 
circumstances which may reasonably cause hun to apprehend that he will be unable 
to have recourse to the public authorities for his release This is because according 
to the evidence of P W 2 given in the Magistrate’s Court, Bhadrappan had only 
asked to tie accused 1 so as to take him to the Police Station So, I am satisfied 
that this case would not be covered by section 100, Indian Penal Code, and ıt should 
be held to be a case of the first accused having exceeded his right of private defence. 
The appellants rely upon the case reported in Viswanath v State of Uttar Pradesh*, 


1 (1960)SCJ 26 (1960)1SCR 646: (SC) 2x. 
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and argue that the case will fall under that section That was a case which clearly 
fell within clause fifthly that ıs, an assault with the intention of kıdnappıng or abduc- 
ting and would not therefore help the appellants. But however, there 1s one matter 
which 1s of considerable importance ın this case, as rightly hold by the learned 
Sessions Judge, accused 1’s intention must have only been to free himself from 
Bhadrappan’s hold and run away before being caught by P.Ws 1 and 2. The 
attack was only with a penknife, there was no premeditation for the attack on the 
deceased, and what was given was only a single stab 


‘Their Lordships ın the above mentioned case have remarked as follows — 


“ The appellant gave only one blow with a knife which he happened to have 
in his pocket Itis unfortunate that the blow landed right into heart and there- 
fore Gopal died. But considering that the appellant had given only one bolw 
with an ordinary knife which, if it had been a little this way or that, could not 
have been fatal, 1t cannot be said that he mflicted more harn than was necessary 
for the purpose of defence. As has been pointed out ın Amjad Khan v The State}, 
these things cannot be weighed ın too fine a set of scales or in golden scales ” 


In this case too if the stab had been a little this way or that, death would not have 
resulted and at the worst accused 1 would have been guilty only ofan offence under 
section 324, Indian Penal Code ‘The position of accused-1, 1s thus no worse than 
accused-2’s. It1is unfortunate that Bhadrappan died But in the circumstances 
where the act ofaccused 1 was merely with the intention of escaping, though technı- 
cally the matter may fall under section 304 (Part I), Indian Penal Code, a very mild 
sentence would serve the interest of justice ın this case. It appears that accused 1 has 
already served about ro or 15 days in jail. I consider, therefore, that ıt would be 
enough ın the interests of justice, 1f the period of ımprısonment ıs confined to the 
period already undergone and a fine of Rs 5001s imposed In regard to the 
second accused his conviction under section 324, Indian Penal Code, 1s correct 
I do not thmk that a fine of Rs 200 imposed on hım 1s excessive. The sentence 
imposed on the first accused will be modified as ındıcated above and the sentence 
on the second accused. will stand. 


V.M.K. — —— Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr. M ANANTANARAYANAN, Chief Justice 


Kamakshi Ammal . O Petihoner* 
v. 
Hav Maj S Rajaraman and another Respondents 


Limitation—Pronote executed by two co-promsors—Executants not agents of each other— 
Endorsement of part-payment by one co-promisor within three years of the pronote— 
Second endorsement by the other co-promısor more than three years after the date of pro- 
note but within three years of first endorsement—Suit on pronote—Lımitatıon— 
Whether second endorsement can be relied on for limitation. 


Held applying the principle laid down ın 54 M L.J. 150 that a person who 
made a second endorsement, more than three years after the date of the document but 
within three years of an endorsement of part payment by a co-promis or, must, 
by his conduct, “be deemed to have ratified the first payment,” that the endorsement 
by the second defendant can also be relied on for purpose of lımıtatıon, and that 
the suit ıs in time. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the decree of the Court of the District Judge, East Thanjavur at Nagapatti- 





1. (1952) SCJ 227 . (1952) 2 MLJ 97 : (1952) SGR 567. 
#GR.P No 1598 of 1962 6th December, 1968. 
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mam dated 11th December, 1961 and passed m AS No 114 of 1958 (OS No 110 
of 1958 on the file of the Court of the District Munsif, Nagapattınam) 


T S Kuppuswam Iyer, for Petitioner.’ 


The Court delivered the following 


Jupcment —This 1s a singularly disquieting case, because of the delays of the 
judicial process revealed ın the protracted history of this sumple suit upon a negotiable 
imstrument against two defendants. That apart, I may also add that the 
revision 1s pressed only as against the second defendant ,one of the two co-promusors, 
and that he has not appeared before this Court ın spite of notice served, to contest 
the revision 


It 1s an unfortunate fact that the suit was instituted on a lost promissory note. 
“Though there is considerable evidence with regard to the contents of this note and 
the endorsements appearing thereon, nevertheless, the undemable fact that the 
note 1s not available, does raise some difficulty with regard to one incidental issue, 
wz, the actual date of one endorsement of payment which, according to the plain- 
tiff, was on 16th April, 1955 The relevant facts are as follows- 


The note itself was executed on 19th May, 1951 by both the defendants as 
<o-promisors The learned District Judge of East Thanjavur has now held, by the 
judgment in Appeal Suit No 114 of 1958, after a remand of this proceeding by 
Ramachandra Iyer, Officiating Chief Justice, in C R P. No 1089 of 1960, that the 
two defendants were not agents of each other, as contended by the plaintiff Ishall 
accept this finding, for purposes of the subsequent discussion On roth August, 
1953, the first defendant made a payment of Rs 10 towards the suit debt, and endor- 
sed and signed the payment. Since thisis within three years of the date of execution, 
ıt would certamly be an acknowledgment of lability bındıng on the first defendant, 
and extending the period of limitation under sections 19 and 20 of the Limitation 
Act. 


The second defendant made a payment on 26th July, 1954, and endorsed and 
signed the recitalofthe payment It willat once be seen that this endorsement 1s 
beyond the period of three years from the date of execution of the note, uz, after 
19th May, 1951. Hence, this endorsement may not, ex facie, serve to maintain 
the ınstrument as still within tıme, as agaist the second defendant. 


But learned Counsel for the plaıntıff stresses that the first defendant, the co- 
promısor, made an endorsement on roth August, 1953, that this endorsement by 
the second defendant is withm three years of that date, and that the second defen- 
dant, by endorsing on 26th July, 1954, must be deemed to have been aware of the 
part payment by his co-promısor on roth August, 1953, and must be deemed to 
have acquiesced ın it. 


There is another payment on 16th April, 1955, and the suit was instituted on 
15th April, 1958 There was the contention that this last payment, by the second 
defendant, on 16th April, 1955, was really made by hım ın March, 1955 If that 
was correct, the suit against the second defendant would, again, be tıme barred, 
as it would not be mstituted withm three years of this last endorsement. But, on 
this aspect, learned Counsel for the revision petitioner appears to be justified ın 
his contention that in CR P. No 1089 of 1960 ıt was never sought to be seriously 
pressed before Ramachandra Iyer, Offcıatıng Chief Justice, that the endorsement 
dated 16th April, 1955, was really made m March. No contention of that kind 
was apparently advanced, and the learned Officiating Chief Justice takes it as 
established that the payment was on 16th April, 1955. In the hght of that fact, I 
would agree that ıt was really not open to the learned District Judge to proceed 
to assess the matter afresh, and to come to a conclusion that the endorsement was in 
March Hence, on this aspect, the suit 1s not tıme-barred as agamst the second 
defendant There remais only the question whether the payment by the first 
defendant on roth August, 1953, must be deemed to have been within the knowledge 
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of the second defendant, and to have been acquiesced in by the second defendant, 
because of the endorsement by the second defendant, followmg a part-payment 
on 26th July, 1954 Ramachandra Iyer, Officiating Chief Justice, thought that 
ıt was at least a strong circumstance probabılısıng the knowledge and acquiescence. 
Actually, there 1s an authority of this Court in Rangasamy Aıyangar v Somasundaram 
Chethart, where a learned single Judge of this Court has held, under very similar 
circumstances, that a person who made a second endorsement, more than three 
years after the date of the document, but within three years of an endorsement of 
part payment by a co-promisor, must, by his conduct, “ be deemed to have ratified 
the first payment.” Applymg this principle, ıt appears to be clear that the endorse- 
ment by the second defendant dated 26th July, 1954, can also be relied on for purposes 
of mutation, and that the suit 1s consequently ın tıme. 


There is no other point involved ın thesuit. The averment of discharge having 
been negatived at an earlier stage of the protracted history of the litigation, the 
revision 1s pressed only as against the second defendant. It 1s allowed, and there 
will now be a decree agamst the second defendant for the suit amount with costs 
throughout. 


S.V J. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR. Justice K. S. RAMAMURTI AND MR. Justice A. ALAGIRISWAMI 


Kanakaraj .  Appellant* 
v 
B V. Sundararaja Iyer and another Respondents 


Mortgage Law—Possessory mortgage—Mortgagor depositing the amount into the Court and 
re-entering on the property later—Rendttion of accounts by the mortgagee under section 76 
(1) of the T P Act—Mortgagor, if should file a surt every three years from the date of 
discharge—Final and complete settlement of all accounts ın one single action—Principle 
of res judicata, uf arises 


Limitation Act (IX of 1908), Article 109—Scope—Tender and deposit of mortgage 
money—Possession by mortgagee after discharge, uf that of a trespasser—Mortgagees, 
habılıiy statutory labiltty under section 76 (1) of the T. P Acı— Morigagor's claim? 
if one for mesne profits. 


Lamiation Act (IX of 1908), Ariscle 105—Legal relationship of morigagor and mortgagee 
coming to an end and mortgagor re-entering possession—Article 105, uf goveins the suit 
by the mortgagor under section 76 (1) of the T P. Act. 


Morigage Law—Surt for rendition of accounts under section 76 (1) of the T. P Act—Lower 
Court commiting mistake ın arriving at the quantum—-Plaintyff (mortgagor) not filing 
memorandum of cross-objections—Mortgagor, wf could sustain the trial Court decree 
on any other point 


Till 28th July, 1959, 2¢, to the day prior to the delivery of possession by the 
mortgagee, the mortgagor had the right to file a suit for redemption and as an 
essential part of the relref of redemption, obtam possession of the properties from 
the mortgagee and also ask for rendition of account for the rents and profits from 
the mortgaged properties under section 76 (2) of the Transfer of Property Act, 
the period of accounting commencing from 16th January, 1951, when the sum 
of Rs 917 was deposited into Court For that period there 1s no question of any 
time limit and it is established law that all accounts and equities between the 
parties could and ought to be worked ın the same suit 


This rule of mortgage law of insıstıng upon a complete and final settlement of 
all accounts between the mortgagor and the mortgagee in one single action has. 
PSI SR SR ASR ASE TSO la Se NS Sk AE A 


1 (1928) 54 M.L J. 150. 
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been so strictly insisted upon so as to attract the principles of res judicata, under 
section 11, Civil Procedure Code, and the splitting up of the cause of action and 
reliefs under Order 2, rule 2, Civil Procedure Code, the principle being, the mort- 
gagor and mortgagee ought to claim in the same suit all the rehefs flowing out 
of the mortgage transaction That being so, the mortgagor cannot be expected 
to file a suit every three years for the rents and profits of the property from the 
date when the mortgage should be held or deemed to have been discharged It 
ıs only to emphasise and give effect to this principle that till actual redemption, 
there ought to be no tıme-lmıt for claims and crgss-claims In the Limitation 
Act of 1877 tıme was specifically made to commence to run from the date when 
the mortgagor re-entered on the mortgaged property, mstead of the date of the 
receipt, under the earlier Act of 1871. 


It is elementary that the mortgagee by delivering possession of the property 
cannot take away the right of the mortgagor which was then subsisting and alive. 
It is obvious and ıt lies on the surface to notice that is only to provide for such. 
a contingency that the Article 105 of the Limitation Act provides that tıme would 
commence to run only after the mortgagor re-enters upon the property. 


The possession of the mortgagee after tender and deposit of the mortgage money 
is not that of a trespasser even though his possession thereafter 1s wrongful. A 
claim against hım for rents and profits is not a clarm for mesne profits, he is under 
a statutory liability to render accounts, under section 76 (2) of the Transfer of 
Property Act 


Article 109 ın the terms would apply only to a claım for mesne profits against a 
trespasser. The nature of the relief that would be granted ın a surt under Article 
109 has got its own special incidents The burden of proof ıs upon the plaintiff 
as to the quantum of profits The defendant who is hable for mesne profits is 
entitled to certain allowances and deductions such as public charges as Govern- 
ment rent, revenues, or cess The measure of lability for mesne profits ın a suit 
under Article 109 1s not the actual loss sustamed by the plaintiff who has been kept 
out of possession and deprived of the profits from the property. There the test 
is not what is lost to the plaintiff as a result exclusion but what the defendant 
has or might with due diligence reasonably have realised by his wrongful posses- 
sion The liability sought to be enforced against the mortgagee for surplus profits 
received under section 76 (2) of the Transfer of Property Act 1s a statutory liability. 


Even assuming that the mortgagee should thereafter be treated only as tres- 
passer, Article 109 being the general article, will not apply ın the case of a special 
particular situation specifically provided for under Article 105 of the Limitation 
Act. 


Article 105 would govern every case of a suit by a quandum mortgagor against 
the quandom mortgagee and including suits for rendition of accounts under section 
76 (2) of the Transfer of Property Act The fact that at some point of time, the 
legal relationship came to an end and the mortgagor re-entered possession of the 
property thereafter, would not affect the applicability of Article 105. 


As regards the quantum, the learned Subordinate Judge has committed a 
mistake in doubling the produce which the defendant had realised, the landlord’s 
share even according to him, ze, 441 kalams for 74 years 


There is no evidence that the defendant was guilty of any neghgence or wilful 
default and that he could or ought to have realised more than 441 kalams 


As regards the price of the paddy, the account books produced by the defendant 
themselves show that durıng the relevant period, he has been selling the paddy at 
the rate of Rs 20 on an average, per kalam The fact that m the plait, the plam- 
tiffs clarmed the price of the paddy at Rs 15 per kalam cannot be used against 
the plamtiffs 


The plaintiffs were naturally ignorant of the actual price for which the defen- 
dant had sold the paddy. ‘There 1s no reason why the defendant should not be 
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held liable for the price he had actually realised, vz , Rs 20 per kalam, which is 
proved from the entries of his own account books The plaintiffs, therefore, would 
be entitled to the value of 441 kalams at Rs 20 per kalam From this calculation 
there will be some reduction ın the amount actually decreed But, in determming 
the defendant’s liability, the trial Court ought to have awarded interest with 
annual rests on the surplus collections made by the defendant and wrongfully 
retained by him for over 74 years The fact that the plaintiffs have not preferred 
a memorandum cross-objections either ın relation to the price of paddy or their 
right to interest with annual rests does not matter, they will be entitled to sustain 
the decree as passed by the trial Court on any pomt or points open to them İt 
is well-settled, that when an item in an account appearing m the decree of the 
lower Court 1s reduced by the Appellate Court, the respondent without filmg any 
memorandum of cross-objections can support the decree passed by the trial Court 
by showıng that ıt had wrongly decided agamst him (respondent) on other items. 


In the instant case, the period is fairly long and an award of 6 per cent simple 
interest, would be reasonable and just 


Appeal against the Decree of the Subordinate Judge of Dindigul in Orığınal 
Suit No. 45 of 1960. 


A. V. Narayanaswamı Ayyar, for Appellant 
K. Rajah Ayyar and N. R. Chandran, for Respondent 


The Judgment of the Court was delivered by 


Ramamurtı, 7 —The maim point that arises for decision ın the present appeal 
preferred by the defendant relates to limitation, as to the period for which the res- 
pondents (the plaıntıffs) are entitled to recover the mcome of the properties which 
were subject to a possessory mortgage. The plaıntıffs ın the suit are the successors- 
in-interest of the mortgagor, while the sole defendant 1s the successor-ın-ınterest of 
the mortgagee The possessory mortgage in question was executed in April, 1924 
and by January, 1938, the defendant became the ultumate assignee of the mortgage. 
The plaintiffs filed Original Petition No 48 of 1950, on the file of the Sub-Court, 
Dindigul, under sections g-A and ıg-A of the Madras Agriculturists Debt Relief 
Act for a declaration of the amount due under the possessory mortgage, after ınvok- 
ang the benefit of sealing down, andon 16th January, 1951, the amovnt payable to 
the mortgagee was determined ın the sum of Rs 917 This amount was deposited 
into Court ın Original Petition No 48 of 1950 and notice was alo served upon the 
defendant As the petition was not opposed the Court passed an order on 21st 
August, 1951, granting the certificate that the mortgage debt had been fully 
discharged. 


The defendant preferred an appeal, Civil Miscellaneous Appeal No. 502 of 1951 
to the High Court and the same was allowed by Mack, J , by his judgment, dated 
and May, 1954 The plaimtiffs preferred Letters Patent Appeal No 150 of 1954 
and the Bench of this Court by its judgment, dated 28th March, 1958, allowed the 
appeal and restored the order of the Subordinate Judge The defendant thereafter 
on 29th July, 1959, surrendered possession of the properties covered by the possessory 
mortgage The plaintiffs’ attempt to recover rents and profits from the properties 
for the date of their deposit of the amount into Court till the mortgagee surrendered 
possession and the plaintiffs re-entered proved futile resultmg in the present suit, 
Orıginal Suit No 45 of 1960 The objection of the defendant that the claim for 
profits would be governed by Article 109 and, therefore, the plaintiffs should be 
restricted to a period of three years, was negatived by the trial Court, which held 
that the claim for the entire period from 16th January, 1951 to egth July, 1959, 
was in time and passed a decree against the appellant for a sum of Rs 12,750 on the 
basis that the total income for which the defendant would be hable would be 882 
kalams of paddy at the rate of Rs. 15 per kalam Two pomts arise for decision 
() what ıs the proper article of the Limitation Act applicable to the clam made in 
the suit, and (i) the quantum of mesne profits and the price of paddy per kalam. 
Sri A.V. Narayanaswamı Iyer, learned Counsel for the appellant urged that after 
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the plaıntıff deposited the amount as determined in the proceedings under the Debt 
Relief Act and after the Court granted a certificate that the mortgage had been 
discharged after notice to the mortgagee, the latter ought to have redelavered the 
mortgaged properties, the possession of the mortgagee thereafter was wrongful 
and unlawful as being that of a trespasser, that the clam for income from the pro- 
erties was clearly a claim for mesne profits within the meanıng of Article 109 of the 
Limitation Act of 1908 and the plaintiffs cannot, therefore, recover for a period of 
more than three years. He urged that the relationship of mortgagor and mortgagee 
ceased and came to an end when the Court granted a certificate of discharge in 
‘Original Petition No 48 of 1950 and that thereafter, the only right of the plaintiffs 
‘was to recover possession of the properties from the mortgagee within the tıme- 
lmit allowed by law along with the mesne profits and that so far as the claim for 
mesne profits was concerned, the plaintiffs should file a suit every three years He 
further urged that the fact that arismg out of the mortgage transactions, the law 
imposes a duty upon the mortgagee to surrender possession of the properties and to 
render an account for the rents and profits after the discharge of the mortgage 
‘would not make the possession of the mortgagee anything other than wrongful 
or as that of trespasser, or alter the character of the claim for mcome other than 
one for mesne profits The substance of his arguments is that whatever may be the 
obligation of the mortgagee consequent upon the discharge of the mortgage, whether 
contractual or statutory, the clam for rents and profits would be governed only by 
Article 109 of the Limitation Act In the course of his arguments and when ques- 
tions were put to him, learned Counsel for the appellant took up the definite stand 
that after the mortgage was discharged, it was for the mortgagor to elect whether to 
sue for recovery of possession along with the profits or to sue for recovery of posses- 
sion alone or to sue for profits alone subject to any bar under Order 2, rule 2, Civil 
Procedure Code, and that if the mortgagor elects to wait to recover possession taking 
advantage of the large period of limitation to file a suit for recovery of possession. ; 
the mortgagor would be exposed to the risk of a plea of limitation under Article 109 
of the Limitation Act with respect to the income and that at his peril, the mortgagor 
is bound to sue for recovery of the income every three years He urged that this 
result necessarily flows from the language of columns 1 and 3 in Article 109 of the 
Lumıtatıon Act which is unqualified and absolute 


Sri Rajah Ayyar, learned Counselifor the respondents, contended that the correct 
and appropriate article applicable to the suit 1s Article 105 of the Limitation Act 
which provides for the suit by a mortgagor after the mortgage had been satisfied to 
recover surplus collections recerved by the mortgagee, the tıme-lımıt ıs three years 
to commence from the date when the mortgagor re-enters on the mortgaged property. 
He contended that under the procedural law regarding litigations between mortgagor 
and mortgagee either in a suit for redemption or in a suit for foreclosure or for sale, 
there ought to be a final and complete settlement of all rights, equities and accounts 
between the mortgagor and the mortgagee right, upto the moment of actual redemp- 
tion, foreclosure or the sale, as the case may be, and that either by way of a claim or 
a defence or a set off or as a counter-claim of the defendant the parties ought to raise 
all pleas, legal and factual, and seek all the reliefs flowing from the relationship as 
mortgagor and mortgagee and that the law of procedure does not permit piecemeal 
and truncated litigations between them leaving some portion of the dispute and the 
awarding of reliefs thereto for future adjudication ın some other proceeding, except 
under exceptional circumstances where the statute itself specifically provides for such 
piecemeal and plurality of litigations. He also drew our attention to a recent dec- 
sion of the Supreme Court reported in Gyarsı Ba v Dhansukhlal+, in which this rule 
of the insistence of the finality of all disputes in one single litigation between the 
mortgagor and mortgagee was applied and was held, that at the tıme of the passing 
of the final decree, the Court must take into account the rents and profits recerved 
by the mortgagee between the date of the prelimınary decree and the passing of the 
final decree Mr. Raja Iyer contended that Article 105 of the Limitation Act 
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embodies this procedural law governing suits between the mortgagor and the mort- 
gagee and entitles the mortgagor to recover the surplus collections recerved by the 
mortgagee in a suit filed within three years after the mortgagor re-enters on the 
mortgaged property. He urged that the acceptance of the appellants’ contention 
that the mortgagor should file a sut to recover surplus collections every three years. 
while yet he had ample time (under the Limitation Act) either to file a suit for 
redemption or to file a suit for possession would be opposed to the basic principles. 
of law of procedure and the mortgage law 


Even at the outset, we may state that both on principle and on authority, the 
claim is governed by Article 105 of the Limitation Act and time would commence 
to run only from 29th July, 1959, when the appellant delivered possession of the 
property to the respondents In the Limitation Act of 1859, there was no provision 
for such suits and ıt was held that section 1 clause 16 of that Act would apply, six 
years from the tıme the cause of action arose In the Act of 1871, a specific provi- 
sion, Article 105 was made, columns 1 and 2 being the same as m the present Act, 
but the starting point of lımitatıon ın the third column was the date of the receipt of 
such profits Under the Act of 1877, column 3 was altered making the time to run 
from the date which the mortgagor re-entered on the mortgaged property The 
same provision was continued in the Act of 1908 with which we are concerned as 
well as in the present Act of 1963 Article 61 (c) Tull 28th July, 1959, ze, to the 
day prior to the delivery of possession by the mortgagee, the mortgagor had the right 
to file a suit for redemption and as an essential part of the relief ofrendemption, obtain 
possession of the properties from the mortgagee and also ask for rendition of a¢count 
for the rents and profits from the mortgaged properties under section 76 (z) of the 
Transfer of Property Act, the period of accounting commencing from 16th January, 
1951, when the sum of Rs 917 was deposited into Court For that period. there 1s no 
question of any tume-limit and ıt is established law that all accounts and equities 
between the parties could and ought to be worked in the same suit 


We must first refer to the classical statement of law by Stuart, Vice-Chancellor 
in the leading case Hood v Easton and others! In that case, m a suit for redemption, 
as a part of that relief, the mortgagor made a claim asking for an account of the 
quantity and value of the coal wrought by certain persons with permussion of the 
mortgagee for a period, more than six years before the bill was laid and in repelling 
the plea of limitation, the law was stated by the Vice-Chancellor in these terms. 


“ It is said, however, that length of time has deprived the plaintiff of any nght 
to recover this value as against the Eastons, who obtained possession of 1t by the 
conversion of the property, for that the act complamed of was completed ın the 
year 1847 and this bill was not filed until more than six years after this act was 
committed To apply the principles of the statute of Limitation to a case of this 
kind seems to me not only not without any authority, but to contravene one of the 
plainest principles on which the Court deals with all matters between mortgagor and mort- 
gagee ‘The right of the mortgagor to get back the property pledged for 1ts value 
is unquestionable. The account never could be taken without charging the mort- 
gagee with all that has been properly recexved by him as the value of the mort- 
‘gaged property Suppose, instead of the value of this property being received 
by the persons dealing with him, ıt had been received by the mortgagee himself, 
why, it ıs an item in the mortgage account, and if the mortgagor is entitled to any 
remedy in respect of this sort of dealing at all, 1t must be by having the value of 
the property allowed in taking the account of the mortgage Therefore, to say 
that as to one large item you are to hold ıt ıs to be struck out, because that item 
might have been brought into credit, ten, twenty or thirty years before, seems to 
me entirely besides that principle on which the statute of limitations proceeds. 
The simple question 1s, whether or not, such an adverse title can be asserted by the 
Eastons who wrought the coal, as that 1t can prevail against the mortgagor it 
seems to me that 1f there ever was any right, as I apprehend there was unquestion- 

a DEP SEES Se SW A SOO, a IEE aPC EE ESE A OE EC OEE 
1. 2Jur. (NS) 729. 


1 KANAKARAJ v. SUNDARARAJA IYER (Ramamurtı, 7.). 461 


ably a right, on the part of the mortgagor, durıng the progress of this transaction, 
to keep ıt after ıt was completed—to retain the value—the value must at all times 
be an item ın the mortgaged accouni—must be subject to all those rights, in regard 
to the settlmg of the account, as any other part of the transaction between mort- 
gagor and mortgagee For that reason I cannot see on what principle the statute 
of limitations can be set up here by the defendants the Eastons, who, by their 
dealing with the mortgagee, entered upon the working of this mine, worked it, 
sold the mortgage property, and received the value” 


The account taken against mortgagee in possession is an unbroken and conti- 
nuous account of a debtor and creditor The mortgagee 1s debited with all sums 
which he has received or which he 1s to be treated as having received by virtue of 
the mortgage whether rents and profits and accidental payments such as proceeds 
of sale he 1s also debited with the value of the damage and loss caused by him and 
every item of account ıs taken into account against him Equally he ıs credited 
with the principal money with interest accruing due from tıme to time and with 
costs, charges and expenses, ıncludıng all expenditure upon the mortgaged property 
which he is entitled to charge against the mortgagor The nature of the account 
itself ıs that ıt ıs one smgle mtegrated account and should be taken without any 
restriction as to time-limit, the notlon of a piecemeal accounting at intervals has 
no place in such a relationship (Vide 27, Halsbury’s Laws of England, Third 
Edition, page 430, paragraph 850 and also 24, Halsbury’s Laws of England, 
page 269, paragraph 524). , 


This rule of mortgage law of msisting upon a complete and final settlement of 
all accounts between the mortgagor and the mortgagee ın one sıngle actıon has been 
so strictly insisted upon so as to attract the principles of res judicata, under section 11, 
Cıvıl Procedure Code, and the splitting up of the cause of action and reliefs under 
Order 2, rule 2, Civil Procedure Code, the principle being, the mortgagor and mort- 
gagee ought to claim ın the same suit all the reliefs flowing out of the mortgage 
transaction That being so, the mortgagor cannot be expected to file a suit every 
three years for the rents and profits of the property from the date when the mortgage 
should be held or deemed to have been discharged It is only to emphasise and 
give effect to this principle that till actual redemption, there ought to be no time- 
Timit or claims and cross-claums. In the Limitation Act of 1877 tıme was specifically 
made to commence to run from the date when the mortgagor re-entered on the 
mortgaged property, instead of the date of the receipt, under the earlier Act of 
1871 ‘The significance of this amendment (ın the Act of 1877) came up for special 
noticem an early Bench decision of the Allahabad High Court in Jat Ra v 
Gobind Tiwan. The purchaser of the equity of redemption filed a suit for redemp- 
tion and recovery of possession of the mortgaged properties with an account for 
surplus profits allegmg that the mortgagee had not paid any revenue, which the 
purchaser was compelled to pay, that out of the rents and profits, the mortgage debt 
has been discharged leaving a surplus year after year One of the contentions 
raised was that the claim for surplus profits for more than three years was barred 
by lunitation Justice Mahmood delivering the judgment rejected this objection 
as to limitation in these terms at page 311 after referring to the significant change in 
the third column between the Act of 1871 and the Act of 1877. 


“ The question of lumitation applicable to such a claum was a matter of some 
doubt under the old law Act (XIV of 1839) till it was settled by the Full Bench 
ruling of the Calcutta High Court in Baboo Lal Doss v Jamal Ally*, in which 
Peacock, G J pointed out that the position of a mortgagee after the mortgage- 
debt has been liquidated by the usufruct, was not that of a trustee, and this view 
was subsequently adopted by the Legislature in section 3 of the Limitation Act of 
1871, and retained ın the corresponding section of the present Limitation Act 
(XV of 1877). Article 105, Schedule II of the Limitation Act of 1871, rendered 
such claims subject to the lımıtatıon of three years, calculated from the date of 
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the receipt of the surplus profits; but in the present Act the corresponding clause, 
whilst retaining the period, has introduced an ımportant alteration by rendering 
the period of limitation computable from the date. “when the mortgagor 
re-enters on the mortgaged property” Its therefore clear that in the present 
case the plaintıff”s claim for surplus profits cannot be barred 


We may also refer to the leading decision ın Har: v Lakshman}, in which this 
rule was laid down that litigations between mortgagor and mortgagee should 
comprise all the reliefs and should afford a ground for a final decision and that a 
suit for an account upon the mortgage cannot be maintained by the mortgagor 
unless he also asks for redemption ‘This rule was apphed even in a case in which 
the mortgagor was entitled to relief under the Dekkhan Agriculturists’ Relief Act 
of 1879 Reference may be made to the following observation of Westropp, C.J. 
at page 620. 


“ We can well understand why the Legislature should refrain from giving to 
mortgagors the power to harass their mortgagees ın possession with suits de anno 
ın annum to ascertain what those mortgagees annual received from the lands over 
and above their necessary expenses ın relation to those lands, such suits beg 
brought without any present intention on the part of the mortgagors to pay to 
the mortgagees the balance due upon the mortgage, and without lability to a 
decree therein either for foreclosure or sale ” 


The principle was applied ın a later decision in Bhau Balan v Hari Nilkanth Ray?,, 
in which it was held that when the mortgagor rightly or wrongly obtained a decree 
for accounts only, a subsequent suit by hum for possession of property and payment 
of money declared to be due would be barred under the principles of section 13 and. 
section 43, Code of Civil Procedure of 1882, corresponding to section 11 and Order 
2, rule 2 of the Code of 1908. In Ghosh on Mortgages, Fifth edition, at page 


593, the learned author observes . 
Fee 
“ As a rule a mortgagee can be called upon to account only when the mortgagor 


seeks to redeem except where such redemption has become impossible ” 


(Vide also the statement of law in Mulla’s Transfer of Property Act, Fifth edition, 
page 533) In a Bench decision of this Court ın Parasurama Pattar v. Venkatachellam: 
Pattar®, ıt held that at the time of the redemption, the mortgagor is entitled to insist 
on. credit being given for all the payments made by him without any teme-lumé 
which payment the mortgagee defaulted as per the terms of the mortgagee 
deed The same principle (following Bhau Balan v. Hart Nilkanth Ray)’, that 
there is no time-lımıt for the claims and cross clams as between mortgagor and 
mortgagee and all the equities are to be taken into account in a suit for redemption 
was laid down again by a Bench of this Court in Thekkamannangath Raman alias 
Kochu Poduval v Kakkaserı Pazhıyot Manakkal Karnavant We may also refer to the. 
Bench decision of the Allahabad High Court in Banwar v. Sakhraj®, in which it was 
held that in a suit for redemption the mortgagor 1s entitled to set off the yearly 
payment which the mortgagee 1s bound to pay to the mortgagor every year and that. 
this sum for the whole of the period even beyond 12 years which the mortgagee has. 
defaulted to pay, should be taken into account, there being no bar of limitation. 
We may refer to the decision of Devadoss, J , ın Narasimha Rao Paniulu v. Seshayya’, 
which was affirmed ın Letters Patent Appeal in Immam Seshayya v. Dronamraju 
Lakshmı Narasimha Rao Pantulu”, by Venkatasubba Rao and Reilly, JJ., The 
point relevant to note in that decision 1s that the usufructuary mortgage had fixed a 
period of 55 years with a stipulation that the mortgagee should make certain pay- 
ments annually to the mortgagor and the suit for redemption was held to he even 
before the expiry of 55 years under the peculiar facts of that case The argument 
before Devadoss, J , was that when the mortgagee committed default, the nght of 
SSS em a cece erence eres eet eee 
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the mortgagor was only to sue year after year for the recovery of the amount payable 
to him and that ıt was not a matter which would form part of the relief of redemption. 
This argument was rejected and ıt was held that the mortgagor could not be driven 
to file suits year after year for the recovery of the amount payable to him by the 
mortgagee nor the mortgagor bound to pay beriz on the land year after year and bring 
a suit every year against the mortgagee for the recovery of the amount. In this 
decision the decision Jait Ra v Gobind Tiwari, already referred to was followed. 
We may also refer to the Bench decision of the Travancore-Cochm High Court in 
Kuren Chacko v. Ramakrishna®, m which following the Bench decision of this Court in 
Tekkamannengath Raman alias Kochu Poduval v. Kakkasert Pazhıyot Manakkal Karnavan?. 
It was held that no question oflımıtation arises as between mortgagor and mortgagee 
when an account ıs taken at the tıme of redemption The same view was taken 
by_that Court ın Raman Pillar v. Sultan* 


Our attention was drawn to a decision in Ra; Mohan v Sarada Charan®. In that 
case the purchase of an equity of redemption tendered and deposited, under section 
83 of the Transfer of Property Act, the amount due to the mortgagee in possession, 
but the latter refused to accept the same A suit for recovery of possession was filed 
and possession obtained from the mortgagee Later on, a suit was filed for mesne 
profits from the mortgagee, from the date of the service of notice of the deposit under 
section 83 till the mortgagor got back possession The High Court held the suit 
was not maintainable and barred by Order 2, rule 2, Code of Civil Procedure ın 
the view that the claim by the mortgagor”for over payment to the mortgagee, or 
surplus or excess profit received by the mortgagee should all be included ın the suit 
for recovery of possession or for redemption It was also held that the relationship. 
of mortgagor and mortgagee subsisted even on such tender or deposit and that the 
mortgagee does not become a trespasser from the moment of the deposit under sec- 
tion 83 of the Transfer of Property Act. This decision emphasises that law dis- 
countenances multiplicity of proceedings between the mortgagor and mortgagee 
and that any litigation between them and reliefs prayed for therein should be such. 
as to enable the Court to afford final and complete relief between the parties 


We have no hesitation ın holding that the plaintiffs could not have merely filed 
a suit for accounts for the receipt of the surplus profits under section 76 (2) of the 
Transfer of Property Act either year after year or for any period leaving outstanding 
the claim forredemptıon and for recovery of possession It was perfectly competent 
to the mortgagor to wait and bring a suit for redemption for recovery of possession 
within the time-lımıt under Article 148 of the Limitation Act and ın that suit, claim 
all the rehefs he would be entitled to, mcluding the claim for rendition of accounts 
from the mortgagee in terms of section 76 (z) of the Transfer of Property Act. The 
only tıme-lımıt 1s that suit for redemption or a suit for possession must not become 
time-barred 


, 


To sum up, the law does not permit the mortgagor to file separate suits against 
the mortgagee ; the law docs not comple hım to file such suits On the othe: hand 
he ought to and is entitled to combine all the reliefs in the suit for possession without 
any time-lumit. (Vide also Mulla’s Transfer or Property Act, Fifth Edition, page 
534, where the learned author has summed up this legal position. ie 


The next question arises as to how and on what principle of law this claim for 
rendition of accounts for the surplus profits of the property under section 76 (2) of 
the Transfer of Property Act for the entire period of cıght years which was subsisting 
on 28th July, 1959, a day prior, to the delivery of possession becomes barred by lta- 
tion for a period exceeding three years prior to the suit. It 1s elementary that the 
mortgagee by delivering possession of the property cannot take away the right of the 
mortgagor which was then subsisting and alive It ıs obvious and ıt hes on the 
surface to notice that ıt ıs only to provide for such a contingency that Article 105 
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of the Limitation Act provides that tıme would commence to run only after the 
mortgagor re-enters upon the property 

Learned Counsel for the appellant urged that as the mortgage became discharged 
after the deposit and the certificate of discharge passed by the Court on 21st August, 
1951, the position of the mortgagee was only that of a wrong-doer not in the character 
of mortgagee and that the claim for profits of 1mmoveable properties belonging to 
the plaintiffs wrongfully received by the defendant 1s barred within the meaning of 
Article 109 He would urge that from gist August, 1951, there 1s no question of 
redemption of the mortgage which has been discharged but that ıt was only a claim 
for recovery of possession wrongfully withheld by a trespasser without title coupled 
with the claim for mesne profits and that whatever ıt may be, when the wrongdoer 
handed over possession the claim for mesne profits for every year would get barred 
by the expiry of three years from the end of that year under the third column of 
Article 109 In support of his argument, he relied upon the difference ın the langu- 
age ın section 60 ın contrast to the language of section 62 of the Transfer of Property 
Act In order to get over Article 105, he further urged that that article would apply 
only to cases ın which there 1s an express provision in the mortgage deed, that the 
mortgagee would get discharged out of the rents and profits of the property within a 
particular period and that article would not apply to a case ın which the rents and 
profits are to be appropriated by the mortgagee only towards interest on the loan 
and at any rate not to a case in which by the provisions of the special statute, the 
mortgage debt itself gets scaled down either ın full or ın part Considerable portion 
of his argument was devoted on this aspect, it was utterly unintelligible besides 
being opposed to the plain language of the article. Further the important limits 
in this argument are incorrect and unsound. 


The possession of the mortgagee after tender and deposit of the mortgage 
money 1s not that of a trespasser even though his possession thereafter 1s wrongful. 
A clarm agaist him for rents and profits ıs not a claim for mesne profits , he 1s under 
a statutory liability to render accounts, under section 76 (:) of the Transfer of Pro- 
perty Act Before the amendment ın section 76 (2) under the amending Act XX of 
1929, a Bench of this Court in Subba Rao v Sarva Rayudu!, had to consider whether 
the mortgagee ın possession after the deposit under section 83 of the Transfer of 
Property Act was entitled to credit for just allowances towards payment of land 
revenue, and ıt was held that the mortgagee ın possession who wrongly refused to 
accept the tender or deposit did not thereby become a trespasser and cease to be a 
mortgagee. This decision followed the Bench decision of the Calcutta High Court 
in Satyabad: Behara v Harabatı?, where the law was stated in these terms * 


“İt is necessary to add, that there is nothing ın these sections to indicate, that 
upon improper refusal of a valid tender, a mortgagee ceases to be a mortgagee and 
becomes a trespasser ; on the other hand, the fact that the accounts are to be taken, 
either upto the date of the decree or upto the date fixed for redemption, indicates 
that he continues to be a mortgagee, although a heavier liability 1s 1mposed upon 
hım, masmuch as he loses interest after the date of tender and has to account for 
his gross receipts from the mortgaged property. It may also be noticed, that the 
-Transfer of Property Act indicates, ın other places the circumstances under which a 
security extinguished see for ınstance, section 89 which provides that upon actual 
sale under a decree for sale, the security 1s extinguished, and section 92, which 
provides that upon payment of the sum due under a redemption, decree a mort- 
gagor is entitled to get back his property free from the mortgage. It 1s nowhere 
stated, however, that a valid tender by itself, is sufficient to extinguish a mortgage. 
Reliance, however, need not be placed upon this circumstance, as the Transfer 
of Property Act does not profess to be a complete Code But as we have indicated, 
the section to which reference has been already made, appear to support the view, 
that though a mortgagee refuses a valid tender at his risk, he does not thereby 
cease to be a mortgagee, and that, whatever 1s due to and from him after the date 
of the tender, should be included ın the accounts taken ın a subsequent suit for 
a 
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redemption This view is supported by high authority to which we shall presently 
refer ” 


The same view was taken in a recent Bench decision of the Patna High Court in 
Harbans v Ramdhari+, ın which ıt was held that after a deposit under section 83 of 
the Transfer of Property Act, the mortgagee does not become a mere trespasser 
but that he 1s a mortgagee still holding the property as a kind of trustee for the mort- 
gagor with a statutory habılıty to render account for the rents and profits received by 
him from the date of the deposit (Vide also Mulla’s Transfer of Property Act, 
Fifth Edition, page 536 where the learned author has summed up the position ) 


We may at this stage refer to the decision of the Nagpur High Court m Mulchand 
v Ganga*, which had to consider the effect of the discharge of a debt by the operation 
of a statute under the relevant provisions of the Debt Conciliation Act This case 
effectively answers the pomt stressed by learned Counsel for the appellant as to the 
effect of the certificate of discharge granted by the Sub-Court on 21st August, 1951, 
under section 19-A of the Madras Agrıculturısts Debt Relief Act Mudholkar, J, 
(as he then was) held that by the mere fact that the Debt Conciliation Board passed 
an order that the mortgagee’s claim must be deemed to have been discharged under 
section 8 (2) (b) of the Debt Conciliation Act, the possession of the mortgagee did 
not become adverse to the mortgagor and the mortgagee could not be said to have 
excluded the mortgagor from possession from the date of the satisfaction of the 
mortgage The Central Provinces Tenancy Act contained a special provision of 
a period of three years for a suit for possession of tenancy lands, the time to 
commence from the date of dispossession or exclusion In that case the mortgagor 
filed a suit more than three years after the award of the Debt Conciliation Board, 
the argument was that from that date onwards, the mortgagee was in possession in 
his own right to the exclusion of the mortgagor for more than three years but ıt 
was held that ıt was a suit for redemption and would be governed by Article 148, 
the mortgagor’s possession not being adverse The law was stated, ın these terms 
at page 72. 

“Even if we take into consideration the effect of section 8 (2), Debt Concilia- 
tion Act, the position of the defendants does not become different The discharge 
of a debt by the operation of a statute does not amount to a redemption of the mortgagee. 
Similar argument based on section 10 of Bengal Regulation XV of 1793, which 
was addressed before the Allahabad High Court was repelled in Sudarshan Das 
Shastra v Ram Prasad*, and ıt was observed that 


‘So long as the property remains in the hands of the mortgagee it cannot be 
said that the mortgagee has been redeemed’ 


This decision was later approved in Habibullah v. Abdul Hamid.” 


Article 109 ın terms would apply only to a claim for mesne profits against 

a trespasser ‘The nature of the relief that would be granted ın a suit under Article 
109 has got its own special mcidents The burden of proof is upon the plamtuf 
as to the quantum of profits. The defendant who ıs liable for mesne profits is 
entitled to certam allowances and deductions such as public charges as Govern- 
ment rent, revenues, or cess The measure of liability for mesne profits in a suit 
under Article 109 is not the actual loss sustained by the plamtiff who has been kept 
out of possession and deprived of the profits from the property. There the test ıs 
not what is lost to the plaintiff as a result of exclusion but what the defendant has 
or might with due diligence reasonably have realised by his wrongful possession. 
The lability sought to be enforced against the mortgagee for surplus profits received 
under section 76 (2) of the Transfer of Property Act is a statutory liability ımposed 
by the statute to render an account and the mcidents of that lability cannot be 
equated to that of a lability of a mere trespasser-wrongdoer under Article 109 of 
the Limitation Act The nature and a character of this lability, its measure, the 
burden of proof are all totally different and would not come under Article 109 of 
the Limitation Act which merely deals with tortious lability and liability under 
TO IO İĞ 
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common law The statute (Transfer of Property Act) declares that the relationship 
between. the parties 1s such that one 1s bound to render an account to the other. 
A claim for mesne profits sımphcıter on the basis of wrongful possession 1s not a clam 
for accounts as theic 1s no accountable relationship ın the legal sense of the term, 
though to ascertain the mesne profits some accounts and calculations may have to be 
taken The mortgagee under section 76 (1) of the Transfer of Property Act ıs liable 
not only for the rents and profits which he actually receives but also for the rents 
and profits which, but for his wilful default or neglect, he might have received, 
1g, for everything he has received, or might or ought to have recerved while he 
contimued in possession (Vide 27 Halsbury page 287, paragraph 539) Its 
this principle of English Law which has been embodied ın section 76 (+) of the 
Transfer of Property Act. 


Mr Rajah Iyer, therefore, urged that such a suit would be governed either by 
Article 105 or in any event by Article 120 and not Article 109 = It 1s unnecessary to 
consider the applicability of Article 120 as we are clear m our minds that Article 
105 would apply to the instant case At this stage, it 1s necessary to refer to two 
recent decisions of the Supreme Court, both reported in the same volume Sura 
Ahır v Prithinatha Singh, and Pruh Nath v Suraj Ahır?, in which the scope of the 
provisions of section 6 of the Bihar Land Reforms Act (XXX of 1950) as amended 
by Act XVI of 1959, came up for consideration In that case, the mortgage money 
was paid by the mortgagor to the mortgagee but the mortgagee still continued in 
possession The purchaser of the equity of redemptioa wanted to recover possession 
of the property and the question arose whether he 1s entitled to the benefits of section 
6 (c) of the Bihar Land Reforms Act of 1950, as amended by Act XVI of 1959, which 
was to the followinge effect 


“(c) lands used for agricultural or horticultural purposes forming the subject- 
matter of a subsisting mortgage on the redemption of which the intermediary 1s 
entitled to recover khas possession thereof” 


The Supreme Court held that this enabling provision would not help the plam- 
tiff as on that date there was no subsisting mortgage as the same had been discharged 
by payment of the money by the mortgagor to the mortgagee The Supreme Court 
Court took the view that as the mortgagee received the payment resulting ın the 
discharge of the mortgage and there being no subsisting morigage on the date of the 
vesting, the possession was not as mortgagee ‘The same aspect was stressed ın the 
latter decision in Pritht Nath v Suraj Ajur*, to the effect that when the mortgage money 
had been paid up thereafter there was no question of appropriating the rents and 
profits accruing from the property, towards mterest on mortgage money and that, 
therefore, the mortgage and the right of the mortgagee to remain ın possession came 
to an end Dealing with the imcidents of the right of redemption, the law was 
stated in these terms at page 1042 


“It ıs to be noted that these provisions do not state when a mortgage ceases 
to be a mortgage They simply describe tha rıght of a mortgagor to redeem 
Now what 1s this right, and, in what circumstances does it arise? ‘The right arises 
on the principal money payment of which 1s secured by the mortgage deed, 
becoming due The right entitles the mortgagor, on his paymg or tendring to 
the mortgagee the mortgage money to ask him (z) to deliver to him the mortgage 
deed and other documents relating to the mortgaged property , (#) to deliver 
possession to the mortgagor, 1f the mortgagee 1s ın possession , and (zz) to transfer 
the mortgaged property ın accordance with the desire of the mortgagor - If the 
mortgagee receives the money and does not perform any of the three acts required 
of him to be done, the question arises whether this non-comphance with the 
demands will make the mortgage continue The provisions of the section do not 
say so and there appears no good reason why the mortgage should continue 
If the mortgagee 1s not to perform these acts, the mortgagor is not to pay the 
amount, if, however, the mortgage moncy has been received by the mortgagee 
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and thereafter he refuses to pe: form the acts, he ıs bound to do, the mortgagor can 
enforce his right to get back the moitgage document, the possession of the mort- 
gaged property and the 1econveyance of that property through Court A new 
right to get his demands enforced through the Cout thus auises as a result of the 
provisions of section 60 of the Act ” 


The observations in the aforesaid two decisions of the Supreme Court could be 
understood ın their proper context with reference to the applicability of the parti- 
cular provision of the particular statute, the Bihar Land Reforms Act Further that 
case was one in which the mortgagor had made payment to the mortgagee direct But what 
1s relevant to notice ın that decision 1s the statement that after the discharge of the 
mortgage, a fresh statutory lability and a new right to get his demands accrued in 
favour of the moi tgagor to be enforced under either section 60 of that Act or section 
76 (2) of the Transfer of Property Act (though the later provision was not referred to). 
Further that case did not deal with the precise nature or character of the lability 
of the mortgagee under section 76 (2) of .he Transfer of Property Act We are not 
prepared to hold that this decision of the Supreme Court warrants the view that the 
habulity ofa mortgagee m wrongful possession after the deposit of the mortgage 
amount 1s merely that of a trespasser simpliciter 


Even assuming that the mortgagee should thereafter be treated only as a tres- 
passer, Article 109 being the general article, will not apply ın the case of a special 
particular situation specifically provided for under Article 105 of the Limitation 
Act. 


The principle of the maxim generala specialibus non derogant, speciala derogant 
generalibus that, when there 1s a particular provision and a general provision in the 
same statute the particular provision would be operative and override the general 
provision, the latter taking effect only with respect to the other portions of the statute 
to which ıt may properly apply, would govern the instant case This rule has been 
applied ın numcıous cases ın the matter of the proper interpretation and application 
of the several articles ın the Limitation Act and ıt will be sufficient to refer to some 
of the leading decisions 


In Natesan Chetti v Soundararaja Ayyanger!, the vendo: filed a suit to recover 
unpaid purchase-money by enforcement of the vendor’s lien (claiming a charge upon 
the property sold) eight years after the sale but within twelve years of the same 
Article 111 of the Act of 1877, provided a time-limit of thee years for a suit by 
a vendor of ımmovable property to enforce his lien for unpaid purchase money, while 
Article 132 of the same Act provided a trme-limit of twelve years to enforce payment 
of money charged upon immovable property The lower Court applied Article 132, but 
the Bench consisting of Subramania Ayyar and Davies, JJ , reversed the decision 
observing as follows 


“ Now Article 111 refers solely and ın unmistakable terms to suits such as the 
present, which Article 132 deals with suits for money charged upon ımmovable 
property generally In the case cited above, no reasons were stated as to why the 
learned Judges arrived at the conclusion that Article 111 was inapplicable to 
cases similar to this, and that conclusion 1s opposed to the well established canon 
of interpretation that as a rule, general provisions do not derogate from special 
provisions, but that the latter do derogate from the former Generalia specialibus 
non derogant, specialia derogant generalibus It 1s scarcely necessary to observe that, 
if Article 111 does not apply to such suts as the present, ıt 1s impossible to see to 
what suits it would apply” 


Under the Act of 1908 Article 111 has been amended so as to restrict ıt to a suit 
by an unpaid vendor for personal payment of the unpaid purchase-money and all 
suits for the enforcement of payment of money charged upon an immovable property 
are now governed by Article 132 
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We may next refer to the Bench decision in Naramada Ba: v. Bhavanıshankar!, in 
which thıs well establıshed rule that 
“ Tf there be two Articles which may cover the case, the one, however more 
general and the other more particular or specific, as a principle of construction 
the more particular and specific Article ought to be regarded,as the one governing 
the case ” 
was applied ‘This case too arose under the Limitation Act of 1877 The mother 
of the plaıntıff ın that case had (in 1897) deposited some ornaments, clothes and 
money with the defendant for safe custody and made a demand for the return 
of the same in 1898, which was refused After her death and more than three 
years after the demand and refusal, the plaıntıff sued to recover the property or its 
value as an alternative, and the question arose whether the suit was barred under 
Article 48 or 49 of the Act of 1877 or was within tıme being governed by Article 145 
of the Act Article 48 provided a tıme-lımıt of three years for recovery of specific 
movable property acquired by theft, extortion, cheating or dishonest mısappro- 
priation Article 49 provided the same time-limit of three years for recovery of the 
movable property wrongfully taken or wrongfully detaming of the same, Article 
145 of that Act fixed a tıme-lımit of thirty years for a suit against a depository or 
a pawnee to recover movable property deposited or pawned ‘The Bench held that 
Article 145 which dealt with the case of a deposit and entrustment, being a particular 
article would apply and the suit was in time. In Kumar Rameshwar Narain Singh v. 
Mahabır Prasad?, the plamtuff filed a suit to set aside rent sale under the Chota 
Nagpur Tenancy Act, 1902 on the ground of fraud and the question arose whether 
the suit would be barred by limitation under Article 12 which provided a tıme-lımıt 
of one year for setting aside of a sale ın execution of a decree of a cıvıl Court or sale 
for arrears of Government revenue or sale ın ‘pursuance ofan order ofa Collector 
within tıme under Article 95 of the Lumıtatıon Act which specifies a period of 
three years as tıme-lımıt to set aside a decree obtained by fraud or for other reliefs 
on the ground offraud. It was held that Article 95 was a special provision provid- 
ing for reliefon the giound of fraud and would prevail over Article 12 the general 
provision. 
Lastly, we may refer to the Bench decision in Ramah & Co v. Sadaswa Mudahar? 
in which the same rule that the special Article would override the provisions of a 
general Article was applied There the plaıntıff purchased certain bales of shirtings 
from the defendant in August, 1918 and sold these bales to his customers. In 
April, 1919, the plaintiff discovered that there was shortage or deficiency ın the 
number of pieces in the bales and he filed the suit in February, 1922 against the 
defendant for damages for short delivery The suit was resisted, :nter aka on the 
ground that the clam was barred by lumitation under Article 62, being essentially 
in the nature of a claim for money had and received, time commencing to run from 
the date of the receipt, but this argument was rejected on the ground that Article 
96 which deals with a special kind of suits for relief on the ground of mistake 
would apply, tme commencing to run from the date when “the mistake became 
known to the plaintiff 


The question now arises for our consideration, whether the present claim is 
governed by the special provision, Article 105, so as to exclude Article 109 On this 
portion of the case, we have not the slightest hesitation ın holding that there 1s 
no substance whatsoever in the arguments of the appellant The words mortgagor, 
mortgage and mortgagee are general and ungualıfied, we see no warrant and nothing 
in the compelling context of the Article for restricting its scope to any particular type 
of mortgage. Only two conditions should be complied with (2) the mortgage 
must have been satisfied, and (4) the mortgagor must have re-entered on the mort- 
gaged property so as to start the running of time The discharge or the satisfaction 
of the mortgage may arise in any number of ways, either by the terms and conditions 
of the contract or by operation of law or by the provisions of any pre-existing or 
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supervening statute Indeed, learned Counsel for the appellant could not logically 
develop the argument, that the article should be restricted only to mortgages which 
contain a provision for the discharge of the interest and the principle from out of the 
rents and profits of the property It 1s unnecessary to express an opinion as to 
whether the possession of the mortgagee after the discharge of the mortgage 1s purely 
that of a trespasser, or, the possession 1s a wrongful possession, but at the same time 
the mortgagee occupying a fiduciary position to protect the rights and interests of 
the mortgagor not allowing the property to be sold for arrears of revenue, protecting 
it from committing acts of waste or damage and also take such necessary steps as 
may be required to safeguard and protect the interests of the mortgagor ; because, 
in our opinion, even assuming that the possession of the mortgagee 1s that of a tres- 
passer stmpliciter, Article 105 would still apply By the terms of Article 105 as well 
as ex-concessio Article 105 postulates a stage when the mortgage has been satisfied or 
discharged, the relationship of the mortgagor and the mortgagee having come to 
anend For Article 105 to apply, ıt ıs not necessary that the relationship of mort- 
gagor and mortgagee should continue, under the third column, time would com- 
mence to run only after the mortgagor re-enters on the property It is obvious 
indeed the matter is not open to any argument contra, that Article 105 is mtended 
to cover a suit for working out the rights of a mortgagor and the obligations of 
the mortgagee during the period when the mortgagee continued ın possession after 
the satisfaction of the mortgage We are of the clear view that Article 105 would 
govern every case of a suit by a quondum mortgagor against the quondum mortgagee 
and including surts for rendition of accounts under section 76 (1) of the Transfer 
of Property Act The fact that at some point of time, the legal relationship came 
to an end and the mortgagor re-entered possession of the property thereafter, would 
not affect the applicability of Article 105 This view of ours 1s supported by ample 
authorities. 


We must first refer to the Bench decision of the Allahabad High Court in 
Muhammed Fayaz Alı Khan v Kallu Smgh', ın which it was held that a suit by the 
mortgagor, after the mortgage had been satisfied, to recover surplus collections 
recerved by the mortgagee may be brought within three years from the time when 
the mortgagor re-entered on the mortgaged property under Article 105 of the Lumita- 
tion Act of 1877, corresponding to Article 105 ın Act IX of 1908 In that case, the 
mortgagor first obtained a decree for redemption and possession and instituted the 
suit for recovery of surplus proceeds in pursuance of the liberty reserved to institute 
such a sut The Bench took the view that the scope of Article 105 was unrestricted 
and that ıt did not matter how the mortgagor re-entered or obtamed possession of 
the property. This judgment refers to the previous legislative history of Article 105, 
the change ın column 3, between the Act of 1871 and the Act of 1877. The Bench 
was not inclined to accept the obiter dictum in an earlier Bench decision, in Ram 
Dinv Bhun Singh ?, that Article ros must be restricted to cases where the mbiltgagor 
got possession of the mortgaged property, otherwise than by means ofa suit for 
redemption The relevant aspect to be noted for the purpose of the present discus- 
sion 1s that the Bench held that the only Article that would apply toa case was 
Article 105 and that Article 109 would apply only to suits other than a suit by a 
mortgagor for surplus collections 


Reference may next be made to the Bench decision of the Calcutta High Court 
in Prasanna Kumar v Nilambar® Therein a suit for redemption of a usufructuary 
mortgage, the mortgagors claimed that 1f proper accounts were taken, large sums 
would be found due from the mortgagee The mortgagee contended that a such 
claim for recovery of surplus profits would be barred. under Article 120 of the Lımi- 
tation Act The Bench overruled this objection holding that in a suit for redemption, 
there was no tume-lunit so far as the recovery of the surplus collections was concerned, 
provided, however, the suit for redemption was in tıme under Article 148, the reason- 
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ing being that in a suit for redemption all equities ought to be adjusted between the 
parties It 1s in connection with this that the Bench had to deal with the relative 
applicability of Article 105 and ıt was held that Article 105 was intended to cover 
cases where afte: the mortgage has been satisfied, the mortgagor has re-entered on 
the mortgaged property otherwise than by means of a suit for redemption In this 
Bench decision too, reference is made to the prior legislative history of the difference 
in the nature of the provision ın the Act of 1859 and the Act of 1908 At this stage, we 
may refer to the Bench decision of the Bombay High Court reported ın Rukhmim Bat 
v Venkatesh, judgment of Chandavarkar, J, and Heaton There the plaintiff, the 
mortgagor, filed a suit under section 62 of the Transfer of Property Act, to recover 
possession of the mortgaged property and also deposited the amount due to the mort- 
gagee The Court passed a decree for possession and the mortgagor also recovered 
possession from the mortgagee Thereafter the mortgagor filed another suit to 
recover mesne profits from the defendant from the date of the deposit upto the 
date when the mortgagor recovered possession of the mortgaged property The 
suit was dismissed on the ground that ıt was barred by section 13 or section 43 of 
the Cıvıl Procedure Code of 1882 corresponding to section 11 and Order 2, rule 2 of 
the Code of 1908 respectively Chandavarkar, J , delivermg the judgment of the 
Bench observed that after the date of the tender or the deposit, the mortgagee con- 
tinued as mortgagee with a statutory liability to account for the profits received 
by him from that date, that the mortgagee was not then a mere trespasser, but a 
mortgagee still holdıng the property as a kind of trustee for the mortgagor The 
learned Judge had also observed that there 1s nothing ın the Transfer of Property 
to warrant the inference that after a proper deposit the mortgage has become 
extinguished so as to make the possession of the mortgagee that of a mere trespasser 
We are making reference to this decision only to indicate the rival pomt of view that 
even if the mortgagee had been paid He 1s not trespasser for all purposes Reference 
may be made to the statement ın Ashburner’s Principles of Equity, Second Edition, 
page 191 that 

> ği a mortgagee only becomes a trustee for the mortgagor after he has been 
paid. 
(Vide also Halsbury’s Laws of England, Volume 27, page 412, paragraph 800 
that when a mortgage has been paid of, the mortgagee is a trustee for the mortgagor. 
Even if the decision of the Supreme Court in Prithe Nath v Sura; Ahır?, should be 
understood as mdicating a different point of view (we do not thing so), that does not 
in any way affect the applicability of Article 105 To conclude, whether the mort- 
gagee after satisfaction of the mortgage still contmues to be mortgagee or a quasi- 
trustee (See Jagannath v Sripathibabu)*, with certam fiduciary obligations or a mere 
trespasser, a suit for recovery of the surplus profits has been carved out as a special 
category of suits and provided for under Article 105 

On behalf of the appellant, reliance was placed upon an early Bench decision 

of the Calcutta High Court in Sakar: Datta v Ainuddy* ‘There the mortgagor ın 
pursuance of a decree for redemption deposited the amount but the mortgagee did 
not deliver possession of the property but continued ın possession, for over a period 
of one year. The mortgagor, after having obtained possession of the property 
filed a fresh suit for recovery of the mesne profits due on account of the wrongful 
possession, the trial Court dismissed the suton the ground that the prior proceedings 
operated asabar The plaintiff took up the matter to the High Court On behalf 
of the defendant, a further objection was raised that the suit was not maintainable 
ın any event in a Court of Small Causes Article 31 of Schedule TI of the Provincial 
Small Causes Courts Act provides that any other suit for accounts including a suit 
by a mortgagor, after the mortgage has been satisfied, to recover surplus collections 
received by the mortgagee 1s not maintamable in a Court of Small Causes The 
Bench took the view that Article 31 would not apply to the case on the ground that 
after the mortgage has been satisfied, the defendant ceased to be a mortgagee It 
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ıs true that the language in Aıticle 31 of the Small Causes Courts Act is the same 
as the language ın Column I of Article 105 The principle of this decision 1s not of 
much relevance to the ınstant case where the crucial question 1s, as to what extent, 
a special Article in the Limitation Act would override a general provision On 
this ground alone, the decision of the Calcutta High Court 1s distinguishable But 
with great respect to the learned Judges, ıt has to be pomted out that Article 31 of 
Schedule II of the Provincial Small Causes Court specifically covers a sut by a 
mortgagor after the satisfaction or discharge of the mortgage and when the defen- 
dant has ceased to be a mortgagee It 1s explicit ın that Article that ıt deals with 
the precise situation after the defendant had ceased to be a mortgagee and the Article 
in its express language cannot apply to the situation of the defendant still retaining 
his character as a mortgagee 


For all these reasons, we hold that the entire claim in this suit is ın time under 
Article 105 of the Limitation Act 


As regards the quantum, the learned Subordinate Judge has committed a 
mistake in doubling the produce which the defendant had realised, the landlords’ 
share even according to him, ze, 441 kalams for 74 years The account books, 
Exhibits B-2 and B-3, of the defendant have been filed, which are maıntaıned in 
the regular course of business They are genuine accounts It cannot be seriously 
urged that the defendant fabricated the accounts for the purposes of this smt A 
statement appears to have been filed m the trial Court, culling out the entries from 
these account books, as a result of which the figure of 441 kalams was arrived at as 
the total quantity of paddy actually realised by the defendant If the defendant 
himself had personally cultivated the lands allowance will have to be made for culti- 
vation expenses. 


There 1s no evidence that the defendant was guilty of any negligence or wilful 
default and that he could or ought to have realised more than 441 kalams 


As regard the price of the paddy, the account books produced by the defendant 
themselves show that during the relevant period, he has been selling the paddy 
at the rate of Rs 20 on an average, per kalam The fact that in the plaint, the 
plantiffs claimed the price of paddy at Rs 15 per kalam cannot be used against the 
plaintiffs as they claimed 850 kalams, valued at Rs 17,000 but restricted their 
claim to a sum of Rs 12,750 The plaintiffs were naturally ignorant of the 
actual price for which the defendant had sold the paddy. We do not see any 
reason why the defendant should not be held hable for the price he had actually 
realised, vz, Rs 20 per kalam, which 1s proved from the entries of his own account 
books The plaintiffs, therefore, would be entitled to the value of 441. kalams at 
Rs 20 per kalam From this calculation there will be some reduction in the amount 
actually decreed But, in determiming the defendant’s lability, the trial Court 
ought to have awarded interest with annual rests on the surplus collections made 
by the defendant and wrongfully retained by him for over 74 years. The fact 
that the plaintiffs have not preferred a memorandum of cross-objections ether ın 
relation to the price of paddy or their mght to interest with annual rests does not 
matter, they will be entitled to sustain the decree as passed by the trial Court on 
any point or points open to them o Its well-settled, that when an item ın an account 
appearing ın the decree of the lower Court 1s reduced by the appellate Court, the 
respondent without filing any memorandum of cross-objections can support the 
decree passed by the trial Court by showing that it had wrongly decided against 
hım (respondent) on other items In several decisions, ın a suit for sale or suit for 
redemption, or claim for mesne profits, this principle had been applied, and the 
amount decreed in favour of the successful party has been sustained by the appel- 
late Court, though the appellate Court took a different view from that of the trial 
Court in respect of some of the items which made up the total liability of the defeated 
party We may refer to an early decision of the Allahabad High Court in Shankar 
Lal v Madar: Singh, where the plaıntıf filed a suit on a mortgage and gave credit 
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to the defendant for a sum of Rs 245 as the value of certain grain and cattle delivered 
to the mortgagee by the mortgagor The defendant pleased that he had made some 
other part payments in cash and that the value of the grain and cattle was Rs 350 
and not Rs 245. The trial Court held that the value of the grain and cattled was 
only Rs 245 It also held that the plamtiff was not entitled to compound interest 
but on appeal to the lower appellate Court 1t was held, the plaintiff was entitled to 
compound interest, that he had also received from the defendant a sum of Rs. 320 
and that the value of the grain and cattle delivered to the plaintiff was Rs 350 and 
not Rs 245 and on this calculation, a decree was passed against the defendant 
for Rs 741. On appeal to the High Court, the plamtıff contended that inasmuch 
as the defendant had not preferred any cross-appeal in the lower appellate Court, 
as regards the value of the grain, ıt had no jurisdiction to enhance the value in 
favour of the defendant from Rs 245 to Rs 350 This argument was not accepted 
and it was held that it was quite competent to the defendant to raise all objections 
concerning the serveral 1tems which made up his lability so long as he did not 
dispute the habılıty for the amount decreed against him by the trial Court 


We may next refer to the Bench decision of this Court in The Recewer of 
Nidadavole Estate v Vegasena Subbarayu!, in which the landlord had filed a suit for 
enchancement of rent as against the tenant and the question directly 
arose whether ıt would be competent to the lower appellate Court to award relief 
to the ryot when there has been no cross-appeal with regard to the disallowance of 
certain amounts. The Bench held that the appellate Court may uphold, the decree 
of the lower Court on any ground warranted by law, though such a ground may 
not have been referred to or even disallowed by the lower Court The same 
principle was laid down ın the Bench decision in Md Alı v. Parma Nand?, which 
related to a suit on a registered bond comprising several items and on some of which 
there was difference of view between the trial Court and the lower appellate Court. 
It was held that a party who was content to accept the lower Court’s decision would 
be entitled to resist the appeal from that decision on the ground that the decree as 
erred ın favour of the appellant It was also observed ‘that the respondent not 
having appealed nor filed cross-objections, could not ask that the decree should be 
altered ın his favour but that he would certainly be entitled to urge and show that 
the decree erred in favour of the appellant, and, therefore, ought not to be disturbed 
These two cases were referred to with approval by a Bench of this Court m $r 
Ranga Thathacharıar v. Srinvasa Thathacharıar?, which dealt with a suit for partition 
where it was observed that* 


“ though one 1tem m an account may be found by the Court of Appeal against 
the respondent and on that footing the amount for which a decree has been granted 
by the lower Court may have to be reduced, still the decree might be supported 
by showing that ın respect of some other item the Court below made a mistake ” 


On the facts ın that case ıt was held that that rule will not apply to reliefs based 
upon totally different causes of action. 


Lastly we may refer to the Bench decision of the Calcutta High Court in Rajendra 
Narayan v Blurabendra Narayan*, where ım a suit for mense profits this principle that 
the amount decreed could be sustained on a calculation different from that adopted 
ın the lower Court was applied This Bench decision referred to with approval the 
statement of law ın Sr: Ranga Thathachariar v Srimvasa Thathacharar?, referred to 
reaher. The matter was put thus at page 569 


`“ This raises the question whether they are entitled to have these modifications 
in .the rate of interest made in their favour in the absence of any memoranda of 
appeals or of cross-objections by them. One fact is clear that a decision by us 
an thew favour would not increase the total amount of mesne profits decreed in their 
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favour by the lower Court Subject to this, we are of opinion they can attack 
the judgment relating to their claim for interest without filmg memoranda of 
cross-objections The principle has been thus formulated by Srinivasa Ayyar, J., 
in Ranga’s case! When an item m an account appearing ın the decree of the 
lower Court is reduced by the appeal succeeding, the respondent without filing 
any memorandum of cross-objection can support the said decree by showing that 
the lower Court has wrongly decided against him on other items, but ıt 1s not 
open to the respondent to have adjudicated by the Appellate Court rights or 
causes of action which have been decided against him in the lower Court without 
filing an appeal or memorandum of cross-objections As enleresi ıs an iiegral 
part of mesne profits the plaintaff-respondents are entitled on the said principle to mam- 
tain the amount of mesne profits decreed to them by the lower Court by a relative 
variation of the constituent elements without filing memoranda of cross-objections 
They are entitled to urge that if interest be reduced by the Appellate Court, the 
profitis may be assessed at a higher figure, if the evidence supports ıt, provided that the 
total does not exceed the amount decreed as mesne profits by the lower Court, and 
vice versa. This volves no challenge to a different rıght or a different cause of 
action adjudicated against them by the lower Court which is not under challenge 
ın the appeal at the instance of the appellant.” 


It is unnecessary to refer to further cases on this aspect 


In a suit for account of surplus collections made after the date when the mort- 
gage has been completely discharged and satisfied, the usual rule 1s to award to 
the mortgagor interest with annual rests as against the accounting party (Vede 27 
Halsbury’s Law of England, page 431, paragraph 853) We may refer to the lead- 
ing English decision in Ashworth v Lord?, in which ın an action for redemption, ıt 
was held that the accounts must be taken against the defendant with annual rests 
from the date at which the mortgage debt was fully paid, and that annual rests is a 
matter of course. Reference may be made to the following statement of law at 
page 5508 

“The principle on which annual rests are not ordered as against mortgagees 

in possession, whose interest was in arrear at the time when they entered into 
possession, 1s, that ıt cannot be considered that, ın so doing, they elected to receive 
their capital by driblets. They are entitled, in the absence of any bargain to 
the contrary, to have their whole capital paid off at once, and the taking of posses- 
sion is not evidence of such a bargain But, after they have been paid in full, they are, 
as was’ pointed out by the Master of the Rolls n Wilson v. Metcalfe3, persons who 
are, in receiving the rents after their debt has been fully paid, availing themselves 
of another man’s money for their own use and benefit, and they ought to be 
charged with interest In that case annual rests were directed to be made 
from the time at which the mortgage debt was fully paid, and that is what I have 
always understood to be the practice in the few cases in which the point has arisen 
It seems to me that annual rests are in the present case a matter of course ” 


In Nagayya v. Venkata Subbarayudu*, a Bench of this Court while pointing out the 
difference between the case of a mortgagee ın possession and a trustee as regards 
liability for interest observed at page 810 as follows .— 


“ A mortgagee in possession, as soon as his debt 1s paid off, will be bound to 
pay interest on any money which he may retain thereafter, while the habiltty 
of a trustee would depend on whether he 1s guilty of breach of trust, see Wilson v. 
Metcalfe?, Ashworth v Lord?, and compare section 23, Trusts Act.” 


On this matter ıt ıs sufficient to refer to the Bench decision of this Court in Jagannath v. 
Snpathtbabu®, in which ıt was held that under section 76 of the Transfer of Property 
Act, a mortgagee ın possession though not a trustee ın the strict sense of the term 
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holds a fiduciary character and that on equitable principles, the Court has full 
power to direct interest to be paid on collections which have been wrongfully with- 
held by the mortgagee in possession. On the facts of that case an award of 15 per 
cent per annum was upheld as reasonable In the instant case, the period 1s fairly 
long and we think, an award of 6 per cent simpleinterest, would be reasonable and 
just Calculating at six per cent. per annum, the interest works out to Rs 1,728-72 
and adding the principal of Rs 8,820, the amount due to the plaintiffs would be 
Rs. 10,548-72 The appeal, therefore, is allowed ın part and the decree of the trial 
Court 1s modified to one for Rs. 10,548-72 with subsequent interest The plaıntıfis 
would be entitled to their costs ın the trial Court on the amount decreed The 
defendant will bear his own‘ costs ın the trial-Court. In the appeal, the parties will 
pay and receive costs in proportion to their failure and success. 


VMK. ——— ` Appeal allowed sn part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR. Jusrice T RAMAPRASADA Rao. 


Meenakshinada Derkshtar . Pehhoner* 
v. 
Murugesa Nadar and another Respondents. 


Contract Act (IX of 1872), section 74—dAgreemeni to purchase land—Purchaser paying 
a sum as ‘ deposit’ or * earnest money’, %to be forferted an case of breach by him— 
Breach of contract by purchaser—Surt by hım for recovery of advance pad—Whether 
entitled to—Vendor to plead and prove damage suffered by him—Duty of Court to deter- 
mine reasonable compensation. 


Words and Phrases— deposit’ and ‘earnest money’. 


“ Deposit’ or ‘earnest money’ ıs not part of the price bargained for, but ıt 
is unambiguously money paid for the due performance of the contract. (The 
proposition that any money paid contemporancousiy with the execution of a 
contract has to be treated as deposit was not accepted.) 


Mere misdescriptional nomenclature will not conclude matters. What may be 
called ‘advance’ may be ‘deposit’? and what may be termed “deposit? may 
ultimately be proved to be ‘advance’. In either case it 1s the intention of the 
parties that governs The cardinal rule of interpretation of contract, whether 
mercantile or otherwise, is to find out the mtention of the parties. Such an 
intention could be gathered by the express terms of the contract or from the 
conduct and by surrounding circumstances incidental to such a contract The 
expression adopted may be a guide to find out such an intention. But it 1s not 
always the sole guide. 


There is no justification for different principles of law being applied to mer- 
cantile contracts alone. The law has been declared uniformly by the Indian 
Contract Act and 1s applicable to contracts involving sale of land as also to agree- 
ments in the nature of ordimary commercial contracts. Very few exceptions are 
available to make a distinction. 


, Ina given contract if a sum is paid under the caption of ‘ deposit’ or ‘ earnest 
money” or has tobe interpreted as such according to the intentions of parties, and. 
ıs made forfeitable ın case of breach, even then Courts have to adjudge the reason- 
able compensation to which a party would be entitled to, in such circumstances 

‘Such determination of reasonable compensation can be made either in a suit filed 
by the depositor (purchaser) against the depositee (vendor) or ın a suit by the 
depositee (vendor) complaiming of such breach Such adjustments which are 
necessary can and ought to be made ın any one of the suits filed as above. The 
defendants (vendors) who interdict a clarm for refund of deposit, have to plead. 
and prove the damage suffered by them upon which the Court will adjudicate 
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as to what may be the reasonable compensation to which the defendants are 
entitled to and deduct the same and award a decree ın favour of the plaintiff only 
for the balance Such 1s the onus cast on the vendors 1s an accepted. proposition 
and ıs,well established The procedure which the defendants have to follow in 
such circumstances is that they are to allege and prove damage to themselves by 
either putting forward a plea of set-off or of counter-claim against the plaintıff 
for damages for breach of contract An ındependent suit for the same purpose 
is also maintainable. 


Petition under section 25 of Act IX of 1887 praying the High Court to revise the 
Decree of the Court of the District Munsif, Chidambaram, dated 13th December, 
1965 and passed in S.C. Suit No 508 of 1965 


K N. Balasubramanyam and M Srinivasan Advocate, for Petitioner 
V Ratnam, for Respondent. 
The Court delivered the following 


JuDGMENT —The plaintiff ıs the revision petitioner. Under Exhibit A-2 dated 
27th April, 1963, the plaıntıff agreed to purchase the land belonging to the Ist 
defendant through the 2nd defendant who was the accredited power-of-attorney 
holder of the ist defendant The plaintiff paid a sum of Rs 225 as advance 
towards the total price of Rs 1,537, which advance, ın terms of the agreement, was. 
liable to be forfeited ın case the sale was not completed within the prescribed time 
and due to the plamtiff’s default The term of the contract ran as under: 


“Tf you (the plaintiff) fail to complete the sale within the aforesaid tıme, you. 
(the plaintiff) shall lose the said advance. If I (the 1st defendant through the 
znd defendant) fail to get the said sale deed registered within the aforesaid tıme, 
I (the 1st defendant through the 2nd defendant) will give you (the plamtiff) two 
times above the said advance.” 


In short, for a breach of the contract on the part of either the plaintiff or the defen-, 
dants, one has to pay to the other a sum of Rs 225 as damages and the defendants 
had the additional privilege of forfeiting the sum of Rs. 225 1f the plaintiff commits a 

breach of contract The transaction did not go through and the plaintiff filed a suit 

for the return of the advance The defendants solely relied upon the above clause 

relating to forfeiture and contended ın the lower Court that they were entitled to 
forfeit the same The defendants’ contention found favour with the learned District 
Munsif of Chidambaram though the defendants did not aver or prove damages 

having been sustained by them in consequence of the breach of the contract by the 

plaintuff Thus the plaintiff’s suit was dismissed Against this the plaintiff has 

preferred the present Civil Revision Petition under section 25 of the Madras Provin- 

cial Small Causes Courts Act 


Mr M Srmivasan, learned Counsel for the petitioner, contended that the 
defendants did not primarily discharge their burden by alleging ın the pleadings 
that the money though named as ‘ advance’ was in the nature of deposit for the 
due performance of the contract and that in any event there ıs no proof that the 
defendants suffered actual damage by reason of the alleged breach of contract by. the 
plaintiff The sheet-anchor of his case is the ratio ın Fateh Chand v Balkishan Dass*. 
He contended. that in the absence of such proof of actual damages, the normal pres- 
sumption 1s that the defendants are not entitled to any reasonable compensation. 
and the plaıntıfi is therefore entitled to the decree as prayed for Mr Ratnam, 
learned Counsel for the respondents, however based his case on Howe v. Smith? 
referred to in Venkoba Char v. Sanjwappa*, and argued that the real intention of the 
parties has to be gathered from the terms of the contract and the surrounding cırcum- 
stances According to hum, though the money paid under Exhibit A-2 ıs termed 
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as ‘advance’, it ıs really earnest money guaranteeing the performance of the con- 
tract and as the lower Court found as a fact that the plaıntıffis in default he should 
fail. He urged that Fateh Chand v. Balkıshan Dasst, has not made any departure 
from the ratio ın Natesa Ayar v. Appavu Padayachı?*. He would say that any payment 
made contemporaneously with an agreement from which springs a contract, should 
be deemed to be a deposit or earnest money He placed reliance on Puran Chand v. 
Official Lıgudator?, and vehemently argued that the plaintiff has to be non-suited 
because of his own default He would also maintain that different considerations 
ought to weigh with Courts while considering the import of mercantile contracts 
as opposed to other contracts involving sale of land, etc. He relied on Satya- 
narayanamurth: v Enkalappa*, for the purpose. According to hım, the principle laid 
down ın Natesa Ayar v Appavu padyach*, ıs still good law and the plaintiff ıs not 
entitled to the return of the deposit notwithstanding absence of pleading by the 
defendants as to the loss sustained by them or proof of the same. 


Before the contentions of the parties are adverted to, it 1s convenient to note 
Fateh Chand v Balkishan Dass}, and analyse 1ts import. According to the Supreme 
Court, section 74 of the Indian Contract Act made an inroad into refinements of 
English Common Law, which always maintain a marked distinction between 
liquidated damages and penalty. In the case of breach of contracts, even where a 
certain sum is named as the predetermined damages and in case of breach of the 
same by either of the contracting parties, the Court has jurisdiction to find in a hs 
involving adjudication of the rights and obligations of parties to such a contract, 
as to who 1s ın default and what is the reasonable compensation payable by the 
party ın default to the other It does not matter which party to the contract ınıti- 
ates the proceedings and the Court 1s not bound by the quantified estimate of 
damages provided for ın the contract itself It ıs salutary however for the Courts 
not to exceed the quantified damages so named in a contract. To quote the 
Supreme Court in Fateh Chand v. Balkishan Dass}. 


“ Section 74 declares the law as to lability upon breach of contract where 
compensation 15 by agreement of the parties pre-determined, or where there 1s a 
stipulation by way of penalty But the application of the enactment 1s not restric- 
ted to cases where the aggrieved party claums relief as a plaintiff The section 
does not confer a special benefit upon any party,1t merely declares the law that 
notwithstanding any term in the contract predetermining damages or providing 
for forfeiture of any property by way of penalty, the Court will award to the 
party aggrieved only reasonable compensation not exceeding the amount named 
or penalty stipulated. The jurisdiction of the Court 1s not determined by the 
accidental circumstance of the party in default being a plaıntıff or a defendant 
in a suit Use of the expression “to receve from the party who has broken the 
contract’ does not predicate that the jurisdiction of the Court to adjust amounts 
which have been pard by the party ın default cannot be exercised ın dealing with 
the claim of the party complaınıng of breach of contract ..... . .. vi 


It is however significant to find that the Supreme Court was not concerned in that 
case to decide whether a contract containing a covenant of forfeiture of deposit 
for due performance of a contract falls within the clause described by the Court 
as “whether the contract names a sum to be paid in case of breach” In fact, 
the'Supreme Court observed that section 74 of the Indian Contract Act dealt with 
the measure of damages m two classes of cases, (1) where the contract names a 
sum to be paid in case of breach, and (2) where the contract contains any other 
stipulation by way of penalty. The ratio of the above decision, however, is suffici- 
ently indicative that any sum named im a contract to be paid by one to the other 
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in case of a breach, 1s susceptible to judicial probe by Courts and its reasonable- 
ness tested before awarding the same to the affected party In the instant case, 
therefore, the questions to be resolved are. (a) whether the advance of Rs 225 paid 
by the plaıntıff to the defendants was as security, earnest money or deposit for 
the due performance of the contract? and (b) if so, 1s the amount a genuine pre-esti- 
mate of reasonable compensation to be paid by the defaulting party to the party 
complaining of breach of the contract? 


I shall now deal with the meaning of the words ‘ deposit’ or ‘earnest money.’ 
It will be convenient at this stage to dispose of the argument of Mr Ratnam that 
a distinction has to be kept up ın explaining those words while considering mercan- 
tile contracts as opposed to contracts for sale of immovable properties. He relied 
on the observations of Sir Victor Murray Coutts Trotter, Chief Justice, in Satya- 
narayanamurtht v Erskalappa*, reading as under: 


“I can content myself with saying that ıt is never the practice ın mercantile 
contracts, to hold that whatever be the damage suffered or not suffered the seller 
is to be entitled to keep the deposit ” 


~ 


I do not thmk that any such broad distinction as contended is warranted The 
above observation was made in the particular circumstances of that case which 
related to a mercantile contract The quotation ought not to be understood as 
laying down any dichotomy as pleaded. The cases ın Fatch Chand v Balkishan 
Dass*, Natesa Ayar v Appavu Padayachı3, and Bhagavathı Mudalıar v Subramanıam*, 
are all cases where contracts toselland purchase lands were interpreted, but yet 
no such refined distinction asis sought to be made by the learned Counsel for the 
respondents, was accepted or even referred to There1s, therefore, no justifi- 
cation for different principles of law being applied to mercantile contracts alone. 
The law has been declared uniformly by the Indian Contract Act and is appli- 
cable to contracts involving sale of land as also to agreements m the nature of 
ordinary commercial contracts Very few exceptions are available to make a 
distinction as clarmed by Mr Ratnam 

I therefore come to the question as to what is a ‘deposit’ Cotton, L.J, 

in Howe v. Smith, observed: 

“.,..,. . ..Whatisthedeposit? The deposit as I understand it, and using 
the words of Lord Justice James, 1s a guarantee that the contract shall be per- 
formed If thesale goes on, of course, not only in accordance with the words of 
the contract, but in accordance with the intention of the parties in making con- 
tract, ıt goes ın part-payment of the purchase money for which ıt ıs deposited 
but if on the default of the purchaser the contract goes off, that is to say, if he 
repudiates the contract then, according to Lord Justice James, he can have no 
right to recover the deposit.” 

The following observations of Lord Justice Fry in Howe v. Smith.® (at pages 95 and 
101) are also appropriate; 

“ It is not merely a part-payment, but is then also an earnest to bind the bar- 
gain so entered into, and creates by the fear of ıts forfeiture a motive ın the payer 
to perform the rest of the contract.” - “4 


Touching upon the observations of Fry, L J , Sadasiva Ayyar, J, Natesa Ayar v. 
Appavu Padayach*, 1s of the view. 


“ Even according to Howe v. Simth®, earnest money is intended to create by 
the fear of its forfelture, a motive in the purchaser to fulfil the contract Just as 
the word ‘forfeiture ° inevitably raises the idea of ‘ penalty’ ın my mind, the 
word ‘ fear’ raises the very same idea. Whatever may. be the view of the other 
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High Courts, Srinwasa v. Rathnasabapath:+, decided by this Court treats such 
stipulations as stipulations by way of penalty ” 


The Privy Council ın Ghsrangıt Singh v Har Swarup’, observed ` 


“ Earnest money 1s part of the purchase price when the transaction goes for- 
ward It 1s forfeited when the transaction falls through by reason of the fault 
or failure of the vendee ” 


The above citations have been referred to by Venkataramana Rao, J , in Venkoba 
Char w Sanjvappa®, Thus ‘ deposit’ or ‘earnest money” is not part of the price 
bargained for, but it 1s unambiguously money paid for the due performance of the 
contract. I am unable to accept the wide proposition of Mr Ratnam that any 
money paid contemporaneously with the execution of a contract has tobe treated 
as “deposit” 

If this ıs the content of the word ‘deposit’ or ‘earnest money , then ıs it 
forfeitable without proof of damage whether or not expressed ın a contract. 
Incidentally in some contracts the word ‘ advance’ is used Mere misdescriptional 
nomenclature will not conclude matters What may be called ‘ advance’ may be 
‘deposit’ and what may be termed ‘deposit’ may ultimately be proved to be 
“advance? In either case it 1s the intention of the parties that governs The 
cardinal rule of interpretation of contract, whether mercantile or otherwise, is to 
find out the mtention of the parties. Such an intention could be gathered by the 
express terms of the contract or from the conduct and by the surrounding circum- 
stances incidental to such a contract The expression adopted may be a guide to 
find out such an intention But ıt 1s not always the sole guide. In the instant case 
the parties used the word “advance ’ ın the earher part of Exhibit A-2, but stipulated 
for its forfeiture in case of breach, later If, therefore, ıt 1s established by pleadings 
and proof that the amount given by the depositor was earnest money for the due 
performance of the contract, then ıt can be forfeited by the depositee notwithstand- 
ang the breach of the contract by the depositor, this proposition, however, 1s subject 
to the doctrine of reasonableness which I shall presently deal with Forfeiture 
of deposit or earnest money by reason of default on the part of the purchaser is 
not necessarily a penalty Though the observations of Sadasiva Ayyar, J, in 
Natesa Ayar v Appavu Padayacht*, referred to above lend support to this, in view of 
the later pronouncement of the Supreme Court ın Fateh Chand v Balakishan Dass*, 
it is difficult to sustain that such forfeiture of deposit ıs invariably on the basis that 
it is a penalty The followmg passage ın Jagd:shpur Metal Industries v. Vyay Oil 
Andusiries® 1s very apposite: 


> .. © ım the case of an earnest money the doctrme of forfeiture is not 


based either on the principle of penalty or on the principle of recompense for the 
loss incurred by one party toa contract asa result of any breach of it by the 
other In my opinion, the doctrine of forfeiture in the case of an earnest money is 
based on a principle completely independent of the considerations that are laid 
down ın sections 64, 65, 73 or 74 of the Indian Contract Act. 


In fact, an earnest money, belonging as it does to a class of its own, namely, 
that of deposit, 1s regulated and controlled by considerations which are peculiar 
to that class alone. Therefore where the agreement 1s unequivocal and it is 
specifically agreed upon thereunder that what has been paid in advance towards 
contract ıs nothing but an earnest money, as understood in law, then it has to 
be dealt with ın the light of the principles which apply to such deposits and 
not in the light of those that generally apply to restitution, penalty or 
liquidated damages.” 7 


Notwithstanding the above principle that deposit or earnest money is outside 
the pale of section 74.0f the Indian Contract Act, yet does ıt follow that a suitor in a 


cant 
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case for the refund of deposit is entitled to a decree merely for the asking of it in spite 
of his own default or the defendants are entitled to forfeit the deposit as a matter 
of course, in spite of absence of pleading and proof as to any damage suffered by the 
defendants? As section 74 1s declaratory of the law as to liability of parties upon 
breach of contract, the principles enunciated by the Supreme Court in Fateh Chand v 
Balksshan Dass1, and extracted by me in this judgment would still apply. Thus 
in a given contract 1f a sum ıs paid under the caption of “deposıt” or “ earnest 
money” or has to be interpreted as such according to the intentions of parties, and 
is made forfeitable ın case of breach, even then Courts have to adjudge the reasonable 
compensation to which a party would be entitled to, in such circumstances Such 
determination of reasonable compensation can be made either in a suit filed by the 
depositor (purchaser) against the depositee (vendor) or in a suit by the depositee 
(vendor) complaining of such breach Such adjustments which are necessary can 
and ought to be made in any one of the suits filed as above. In the instant case, 
the purchaser who is in default filed the suit for recovery of the advance which 1s now 
urged by Mr. Ratnam as earnest money which is also expressly forfeitable Even 
in such a case the Court has to find whether the defendants have sustained the damage 
by reason of the plaintıff's default and award only a reasonable compensation 

The defendants (vendors) who interdict a clan for refund of deposit, have to 
plead and prove the damage suffered by them upon which the Court, will adjudicate 
as to what may be the reasonable compensation to which the defendants are entitled 
to and deduct the same and award a decree in favour of the plamtiff only for the 
balance Such is the onus cast on the vendors is an accepted proposition and 1s well 
established—vide Raitamma v. Krishnamurthi?, and Sundararama Iyer & Co v. 
Murugesa Mudaltar* ‘The procedure which the defendants have to follow in such 
circumstances 1s that they are to allege and prove damage to themselves by either 
putting forward a plea of set-off or of counter-claim against the plaintiff for damages 
for breach of contract—vide $r: Lakshmi Talkies v. W MS. Tampoe*. No doubt, an 
independent suit for the same purpose is also maintainable. 

What has been done m the present case? The lower Court found as a fact 
that the plaıntiff ıs ın default. Regarding the suit claim, ıt non-suited the plaintiff 
and observed that the defendants had the right to forfeit the sum of Rs. 225 paid as 
advance, as it is expressly provided for in Exhibit A-2 It also added that the end 
defendant ıs not bound to prove any special damage. It 1s not shown that the defen- 
dants at least pleaded that they suffered damage On the other hand, the plaintiff 
has pleaded that the defendants sold the property for a higher price In these 
circumstances, when there is a total absence of pleading regarding the character of 
the amount paid and when there is no iota of evidence that it was paid with the 
intention of treating 1t as earnest money for due performance of the contract, and 
in any event when no attempt has been made by the defendants to prove any damage 
sustained by them by reason of the plaintuff’s default, the conclusion of the learned 
District Munsif 1s erroneous and is the result of wrongful exercise of jurisdiction. 
This has to be corrected by this Court under section 25 of the Madras Provincial 
Small Causes Court Act. 

I am inclined in the instant case to remand the suit to the lower Court for fresh 
disposal in the light of my observations in this judgment. The defendants-respon- 
dents are given leave to amend their written statement and plead that the amount 
is deposit and set out their right to claim damages and to have it, on proof thereof, 
equitably set-off against the plaintiff’s claim ın full or in part The lower Court 
will assess the damage and give such relief to either of the parties as circumstances 
require. 

The Civil Revision petition ıs allowed ; but the case is remanded to the lower 
Court for a fresh trial in the light of the observations in the judgment. There will 
be no order as to costs. 

S.V J. ——— Petitton allowed. 


ı (1964) 1 ML J (SC) Go (1964) 1 An Mad 326 
WR SC o : (1964)1S CR 515: (1964) 1 3 (1957) 1 M.LJ 221 
SGJ 187. 4 (1961)2 MLJ 349 at 355. 
2 (1928) 54 MLJ. 40: ALR. 1928 


480 THE MADRAS LAW JOURNAL REPORTS. [1969 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Orginal Jurisdiction.) 
PRESENT :-—Mr. Justice K. SRINIVASAN AND MR Justice R SADASIVAM 


A. V. Meiyappan, Sole Proprietor of A. V. M. Productions, Madras.. Peittzoner* 
v 


The Commissioner of Commercial Taxes, Board of Revenue, 
Madras, and another Respondents 


Madras General Sales-tax, Act (IX of 1939)—‘‘ Goods ”*—Definstion of—All kinds of 
movable property other than newspapers etc —Legislatıon respecting sale of goods, rf 
ultra vires, as going beyand the meaning of “ goods ” given to st by the Gonstitution. 


Copyright Act (XIV of 1957)—Apparent transfer of ownership of the negatiwe of the films 
during the perd of lease—Lessor (producer) prohibited from making use of the negative 
except in terms of agreement—Agreement of operates as an ouiright sale of the films 


Madras General Sales Tax Act (I of 1959), section 3 (2)—Single point levy on raw film— 
Exposed film tf lable io tax again. 


Madras General Sales Tax Act (I of 1959), section 12 (3)—Undisclosed turnover—Prouston 
Jor penaliy—Power to penalise evasion of tax lawfully due ancillary to the taxing power 


Madras General Sales Tax Act (I of 1959), section 12 (3)—Undiselosed turnover—Sales 
Tax authorities not snststeng upon inclusion tn the preceding ‘year—Non-disclosure not 
designed to evade tax—Levy of penalty, +f justified. 


The Madras General Sales-tax Act (IX of 1939) defined Goods as meaning 
all kinds of movable property other than newspapers, actionable claims, stocks 
and shares and securities 


A like definition was mcorporated in the Sales-tax Act I of 1959 The expres- 
sion all kinds of movable property would necessarily take wthin its sweep even 
intangible or incorporeal movable property 


The Constitution of India also provides in Entry 54 of List II for taxes on the 
sale or purchase of goods other than newspapers, subject to the provisions of 
Entry g2 (a) of Last I. 


Article 366 also defines Goods as including all Materials, Commodities and 
Articles The rule of interpretation ıs that whcrever a statute uses the word 
“ Includes” in an ımtepretatıon clause, it intends thereby to add something to 
what the natural sense of the word normally conveys. 


It is difficult to agree with the argumcnt that “goods” has been defined in the 
relevant Article of the Constitution in an exhaustive manner. It may be that 
ın so far as incorporeal movable property 1s concerned, there might be difficulties 
in levying the appropriate tax such as those contemplated ın Entry 30, 84 or 800f 
List I, or Entry 51, 52 or 56 of List II of the Seventh Schedule of the Constitu- 
ton But that cannot control the definition ın any way. 


In so far as the argument purports to establish that the definition of goods in 
the Madras General Sales Act as meaning all kinds of movable property goes 
beyond the meaning of the expression given to ıt by the Constitution and for that 
reason the legislation ın respect of sales or purchase of goods other than concrete 
goods is ultra vires ıt 1s very difficult to agree with that contention 


„The assessee 1s admittedly the sole owner of the entire property in the film 
which was the subject-matter of the agreement. The agreement was that the 
assessec should make over to the lessee the outright leas of the world negative 
rights of the said film for a period of 49 years ... ...... for a consideration 
amounting to the declared cost of production of the film plus 15 per cent thereon 


* WP. Nos. 782 to 784 of 1966. 8th March, 1967 , 
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as profit to the producer, subject ın any case to a minimum price of Rs 10,00,000 
payable by the lessee to the producer. 


The negative of the film from which positives are made for the purpose of 
projection ın the cinemas 1s kept with the producer. That the property in the 
negative vests in the lessee during the contınuance of the lease is made clear 
herein, for the producer maintains custody of the negative only as the agent and 
the custodian of the lessee and 1s prohibited from making use of the negative 
except for certain stated purposes There 1s also the obligation cast upon the 
lessee to return to the lessor on the determination of the lease 


It is the contention of the Department that this agreement operates in effect 
as an outright sale of the film in question by the assessee to the so called lessee. 


That the owner of the cmematograph film is an author within the meaningfof 
the Copyright Act, who acquires a copyright in his production which enures for 
a period of 50 years, is beyond question. He 1s competent to assign that copy- 
right and all the bundle of rights which that expression connotes to any other 
person wholly or in part with or without limitations for a term or for the full 
period. 


It will be seen that out of the bundle of nghts, the conferment of a lease for the 
purpose of the distribution, which is what ıs contemplated ın the leases ın the 
present cases, covers only one part of the several mghts which the owner has. 
Notwithstanding the lease that has been granted ın thesc cases, it would be open to 
the owner to make separate record of the sound track ın the film or to communi- 
cate the film by radio-diffusion, that 1s to say, television and the like the only right 
which the lessor assessee has granted to the lessee in the instant cases would appcar 
to be the right to have the film exhibited as a distributor together with the ancillary 
right of making or causing to be made positive prints for purpose of exhibition and 
no further rıght 1s given to him. 


The question for determination 1s whether the grant of the lease for exploiting 
the film by distribution for purposes of exhibition to the public amounts, ın what 
are claimed to be special circumstances of the case by the Department, to a sale 
of goods 


The terms of the contract have to be interpreted in the light of what is generally 
understood in the trade. 


The apparent transfer of ownership of the negative of the film during the period 
of the lease read ın the light of the prohibition upon the lessor that he should not 
make use of the negative in any manner other than for the purpose of fulfilling 
the terms of the agreement and the further fact that this part of the clause 1s also 
expressly intended to operate only during the lease period indicates that the property 
in the film regarded as goods did not stand transferred to the lessee. 


In the nature of things and particularly in view of the nature of the trade, ıt 
seems that these clauses do not establish the contention of the Department that 
they connote an outright sale of the negatives of the film regarded as goods along 
with the other right connected with 1t by way of distribution or exhibition 


Even if copyright is regarded as a species of moveable property, the transactions 
in question do not connote sales at all Since no element of sale ıs involved, the 
taxing provisions of the General Sales Tax Act have no application at all 

What the Department has done ıs to impose a tax on the basis of the entry in 
the First Schedule to Act I of 1959 at the rate of 10 per cent. 

It is difficult to hold either on the basis of the report of Dr. P S Lokanathan or 
on the basis of the actual form which the legislation took with regard to films that an 
exposed film was not intended to be taxed solely for the reason that the raw films was 
hable to a single point levy. 

It is seen from section 12 (3) that ifa dealer fails to submit a return, the assessing 
authority may assess him to the best ofits judgment. In such case, in addition to 
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the tax imposed, the assessing authority may impose a penalty of 14 times the 
tax, But im a case where the assessment appears to the assessing authority to be 
incomplete or incorrect, the authority gives the dealcr an opportunity of proving the 
correctness or completeness of the return. and after a hearing of that nature, 1f the 
assessing authority finds that any part of the turnover was not disclosed by the 
dealer ın his return, a penalty not exceeding 14 times the amount of the tax due on 
such undisclosed turnover may be ımposed This provision accordingly requires 
the assessing authority to determine the quantum of the turnover that was not so 
disclosed by the assessee. 


It 1s well recognised that a power to penalise evasion of tax which 1s lawfully due 
is ancillary to the taxing power and the provision cannot, therefore, be struck down. 


Having regard to the underlying intent of the section ıt is stall necessary for the 
assessing authority to be satisfied that the non-disclosure 1s wilful and 1s designed 
to evade the tax It can hardly be that the Legislature thought that an mnocent 
omission by oversight or some such reasons should still invite penal consequences 


Looking at the circumstances ın which the assessing authority ımposed the 
penalty or has ıstued notice to show cause why penalty should not be ımposed— 
in these cases, turnovers relating to transactions of this kind were not bemg included 
in the several preceding years, obviously due to the decision of the Sales Tax 
Appellate Tribunal, and ıt ıs further seen that the Sales Tax Authorities did not 
in the preceding years insist upon the inclusion ofsuch turnover In these cırcum- 
stances, the action under section 12 (3) of the Act ıs wholly unjustified In any 
event since no salcs turnover 1s involved, no scope for levy of penalty at all exists. 


Petitions under Article 226 of the Constitution of India, praying that ın the cır- 
cumstances stated therein and ın the affidavit filed with Writ Petition No 782 of 1966 
on the file of the High Court, the High Court will be pleased to issue writs of ceritorarı 
calling for the records (2) relating to assessment No MGST 3287/64-65, dated 
23rd February, 1966 made by the second respondent so far as ıt relates to the levy 
of tax on transaction of lease of copyright ın respect of the cınematographıc films 
Pooja ke Phool and Main bh ladkı hun on the aggregate sum of Rs 44,41,674-14 ın 
Writ Petition No 782 of 1966, (4) relating to the assessment order of the second res- 
pondent in MGST' 3287/65-66, dated 23rd February, 1966, determining provision- 
ally the sales tax payable by the petitioner for the assessment year 1965-66 at 
Rs. 448,283 in Writ Petition No 784 of 1966 and to quash the assessment order in 
both the said writs and (tx) relating to the assessment of the petitioner for the year 
1963-64 made by second respondent and to issue a writ of prohibition m Writ 
Petition No. 783 of 1966 restraining him from revising the assessment already made 
by him ın respect of the year 1963-64 and levying a tax on a sum of Rs. 9,42,409-97 P. 


V. K. Thiruvenkatachan for King and Partridge, for Petitioner. 


The Advocate-General (S Mohankumaramangalam) for Special Government 
Pleader (M. S. Ramaswamı), for Respondents. ` 


The Order of the Court was made by 


Srınwasan, 7 —In these writ petitions seeking the issue of appropriate writs, 
the validity of certain assessment to sales tax made by the Sales Tax Authorities and 
the steps taken by them to revise assessments already made are brought into question. 
The case is somewhat out of the ordinary and to start with the following facts may be 
stated The petitioner 1s a film producer, being the sole proprietor of Messrs 
A. V. M. Productions. In or about 1962, the petitioner obtained the copyright of a 
story in Hindi entitled Pooja ke Phool and on the basis of that story, he produced a 
cinematograph film. In 1964, a Hind version of a popular Tamul picture was also 
produced The petitioner entered mto an agreement with Messrs AVM. 
Limited whereunder the petitioner leased to the latter entity the mght to exploit the 
cinematograph film Pooja ke Phool for a period of 49 years on certain terms, which will 
be referred to ın detail later In respect of the second film, a similar agreement of 
lease was entered into ın August, 1963, with Messrs. Murugan Brothers and this 


İğ A. V. MEIYAPPAN y. COMMISSIONER OF COMMERCIAL TAXES (Srinivasan, J). 483 


lease comprised 1/20th of the rights of the petitioner Later by another agreement, 
a lease of 10/20th of the rights in that film for a period of 49 years, and a further 
agreement covering the balance of g/2oths of the mghts, were granted to Messrs, 
A V.M Limited In respect of the agreement for the first film, the petitioner 
received over Rs 25 lakhs in 1964 and, with regard to the second film, an aggregate 
of Rs. 19 lakhs and odd was recieved by the petitioner ın 1965. For the assessment 
year 1964-65 the petitioner submitted his return which did not include the above 
sums. The assessing authority, the Deputy Commercial Tax Officer, however, 
decided to include in the assessable turnover the two sums mentioned above, treating 
the sums as representing the turnover of sales of films lable to a single point tax at 10 
per cent under the First Schedule to the Madras General Sales Tax Act I of 1959. 
The contention of the petitioner broadly stated 1s that these are not sales of any goods 
but represented only realisations of the rights to exploit the films conferred upon him 
by the appropriate statute, viz , the Copyright Act. It ıs claimed that such rıghts 
in the films are not corporeal or tangible rights, nor are the films goods which are the 
subject-matter of any sale , and that there was no transfer of property ın those films. 
The view taken by the assessing authority that in effect what was contemplated was 
the sale of the films 1s attacked as wholly erroneous and unjustified It was only the 
right of exploitation of the film, which, having regard to the nature of the industry, 
is the only method by which a producer can reap the results of his activities, that 
was the subject-matter of the lease agreement, and the petitioner contends that the 
transactions fall wholly outside the purview of the Madras General Sales Tax Act. 


A second point has been taken that in any event the levy of tax at 10 per cent 
under the First Schedule to Act I of 195918 illegal The First Schedule provides for a 
single point levy at 10 per cent on certain specified goods (higher than the normal rate 
of tax on the turnover of sales or purchases of general goods) ; the petitioner claims 
to have paid tax at that rate at the tıme of the purchase of the raw films and it 1s 
said that even if the processed film is regarded as the subject-matter of the sale, it 
cannot be subjected to a tax over again under the First Schedule to the Act. 


A third point relates to the levy of penalty. The assessing authority took the 
view that by reason of the failure of the petitioner to disclose in his returns these two 
sums of Rs. 25 lakhs and Rs 19 lakhs as assessable turnovers, the penal provisions of 
section 12 (3) of the Act are attıacted,and accordingly levied a penalty of Rs 6,66,251, 
computed at one and a half times the quantum of tax on the amount not so di- 
closed. It is clarmed by the petitioner that he ıs not bound to disclose those turn- 
overs, for they are not turnovers relating to sales of goods and that the levy of 
penalty is illegal 


The above relates to the assessment for the year 1964-65. The next writ peti- 
tion, Writ Petition No 783 of 1966, relates to a notice issued by the assessing 
authority proposing to reopen and revise the completed assessment for the year 
1963-64. Proceedings were launched by the assessing authority seeking to include in 
the taxable turnover a sum of Rs 9,42,000 and odd received by the petitioner in 
respect of sımılar agreements relating to a lease of the exploitation rights of a Tamil 
film Nanum Oru Penn For reasons similar to those which have already been ındıcated, 
the petitioner claims this amount ıs not assessable to tax. The assessing authority 
has in addition to proposing to include this amount, issued a notice proposing to 
levy a penalty as well. The petitioner seeks the issue of a writ of prohibition in this 
case 


Writ Petition No 784 of 1966 raises the question ofa provisional assessment 
made for the year 1965-66 based upon the assessment for 1964-55. The assessing 
authority proposed by the notice to fix the turnover at Rs 44 lakhs and odd and 
called upon the petitioner to pay a tax of Rs 4,48,000 and odd thereon In Writ 
Petitions No 782 of 1966 and 784 of 1966, the petitioner prays that the assessment 
orders, final in the first case and provisional in the second, may be quashed as illegal 
by the issue of writs of cerftorarı 


In the counter-affidavit filed on behalf of the respondents, the statement of 
facts is not denied. But what the respondents say 1s that: 
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“It was found that the petitioner had effected a sale of negative prints of these 
pictures for consideration received, though the transaction was described as a 
lease of the above pictures for a period of 49 years.” 


It is the contention of the assessing authorities that a scrutiny of the provisions of the 
documents of lease so-called clearly establishes that the property in the films had. 
effectively passed from the petitioner to Messrs AVM Limited  It1s claimed that 
the negative of a picture is brought into existence, by expenditure of money, labour 
and skull; and that the species of movable property 1s created apart from the 
intangible rights residing ın the producer ; and that the property was ın fact trans- 
ferred for valuable consideration received It 1s stated that the transaction 1s 


“In substance, transfer of property in goods for valuable consideration and, 
therefore, liable to tax.” 


The respondents also seek to distinguish between a copyright, which the petitioner 
has in the product of his labour and skill, which are the pictures, and the actual 
transactions that were put through , the latter, ıt 1s clatmed, still represent a transfer 
of property ın goods irrespective of whatever ıncorporeal rights might vest by the law 
of copyright in the transferor (It ıs alleged that the real nature of the transactions 
has been camouflaged and when once it ıs established that the ownership of the films. 
has passed from one to the other by virtue of the transactions, it can evidence nothing 
more than a sale of goods. A further point has been taken that ın films of this kind, 
the value of a picture becomes completely wiped out by exhibition ın the course of 
ten years or so, so that after the lapse of 49 years fixed in the agreements, the films, 
which are the subject-matter of the transactions have no surviving value at ali. 
That is also relied upon to show that what passes under the documents is comprised. 
of the entire rights of the lessor to the lessee, who are in reality the seller and the 
buyer, respectively. Turning to the levy of tax at 10 per cent, the Department 
contends that the relevant entry in the First Schedule to the Act cannot be read ın 
the manner clarmed by the petitioner It 1s true that the raw film ıs lable to tax 
at a single point at ten per cent. But a film which has been processed 1s a different 
product but still a film and can once again fall within the scope of this entry It is. 
claimed that a processed film 1s not the same as the raw film and though a different 
object, continues to be a film, and when the sale of such a film takes place, ıt can be 
taxed under this entry; that 1s to say, the Department clams that ın interpreting 
the expression “Film,” a processed film must be regarded as different from the raw 
film, and though on the purchase of the raw film tax might have been paid, that 
fact cannot obviate the levy of tax on the sale of a processed film. 


The counter-affidavits have not, however, traversed the complaint of the 
petitioner with regard to the levy of penalty. 


By a further affidavit filed on behalf of the petitioner, an additional ground has 
been taken that the definition of “goods” embodied in the Madras-General Sales Tax 
Act is ultra wires the powers of the State Legislature ın so far as such definition goes 
beyond the definition of “goods” as found ın the Constitution It would suffice to say 
at this stage that by a further counter-affidavit filed by the respondents, the validity 
of this attack 1s questioned, and ıt is claimed that the Constitution-makers were not 
unaware of the enlarged definition of “‘goods” in the various Sales Tax Acts at the 
time when “goods” was defined for purposes of the Constitution It 1s urged, 
therefore, that the definition found m the Constitution is not exhaustive and the 
validity of the definition ın the Sales Tax Act cannot therefore, be questioned. 


Mr. V K. Thıruvenkatachari, learned Counsel for the petitioner, conceded ın 
effect that copyright 1s a new form of property which has come to be recognised. 
by law. This right was originally regarded as merely a negative right to prevent 
one person from appropriating the labour of another It was undoubtedly only after 
the enactment of the Copyright Act in England that copyright came to be regarded 
as a statutory right which mght in the author of a work, for instance was statutorily 
protected. Even earlier ıt was held in Smelting Company of Australia v. Commissioners 
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of Inland Revenue}, that a share ın a patent and a licence to use it are property. An 
agreement for the sale of such share or licence was held liable to stamp duty under 
the relevant Act as if ıt were a conveyance on sale. Though the question arose ın 
that decision more with regard to the location of the property than ıt was property 
does not appear to have been doubted at all In Jnland Revenue Commissioners v. 
Muller and Co.’s Margarın Limited?, goodwill was regarded as property, but ıt was 
pointed out in this decision that its legal conception as property mnvolved the addı- 
tional legal conception of existence somewhere Mansell v Valley Printing Company®, 
which was rendered prior to the enactment of the Copyright Act in England pointed 
out that the remedy of a person against piracy was an action at common law, a 
suit in equity for injunction founded on the common law right It was by common 
law that copyright or protection thereof existed ın favour of works of literature, art 
or science and the right of property of an author in his work was held to be incor- 
poreal property Copinger and Skone James on the law of Copyright (ninth edition, page 1) 
points out that 


“ Copyright law is, in essence, concerned with the negative right of preventing 
copying of physical material existing ın the field of literature and the arts Its 
object 1s to protect the writer and artist from the unlawful re-production of his 
material It ıs concerned only with the copying of physical material and not 
with the reproduction of ideas, and ıt does not give a monopoly of any particular 
form of words or design It 1s thus to be distinguished from the rıghts conferred 
by patent trade-mark and design legislation ” 


Salmond ın his Jurisprudence, eleventh edition, refers to copyright as an example 
of a right over unmaterial property, which has been raised to the level of a legal right 
by statute (page 269) Copyright ıs referred to as an immaterial form of property 
recognised. by law, being the product of human skill and labour or of a man’s brains 
(page 462). In all the Englısh text-books which it 1s unnecessary to refer at 
length, copyright has been regarded as incorporeal movable property and that view 
has been adopted in our country as well It would be sufficient to refer to Savsirt 
Dev v. Dwarka Prasad Bhatya‘ 


Proceeding on the basis that copyright 1s incorporeal movable property, the 
further contention of Mr V K Thiruvenkatacharı, for the petitioner, 1s that in so far 
as Parliament provided for the legislative competence of the State Legislature to 
enact laws with regard to sale of goods, Parliament must, for reasons to be mentioned 
hereafter, have intended to restrict such competence only to concrete goods and not 
abstract goods or incorporeal goods such as property represented by copyright 
The Madras General Sales Tax Act (IX of 1939) defined “goods” as meaning, 

“all kinds of movable property other than newspapers, actionable claims, 

stocks and sharcs and securities” 


A like definition was incorporated ın the Sales Tax Act I of 1959. The expression 
all kinds of movable property would necessarily take within its sweep even intangible 
or incorporeal movable property The contention of the learned Counsel for the 
petitioner 1s that the legislative competency of the State Legislature ın so far as the 
sale of goods 1s concerned must be governed by the interpretation that can be given 
to the expression “goods” as contemplated by the Constitution and the earlier 
Government of India Act, 1935 Entry 48 in the Seventh Schedule to the Govern- 
ment of India Act covers taxes on the sale of goods. Section 311 of that Act, which 
provides for the interpretation of the expressions used in that Act, defined “goods” as 
including all materials, commodities, and articles. The Constitution of India also 
provides in Entry 54 of List IJ for 


“ taxes on the sale or purchase of goods other than newspapers, subject to the 
provisions of Entry 92 (A) of List I.” 


Article 366 also defines “goods” as includingall materials commodities and articles, 
The rule of interpretation is that wherever a statute uses the word “includes” in an ın- 








r LR (1897): QBD 175. . 3 LR (1g08) 2 Ch 441. 
2. LR (gor) AC 217. 4 ILR 1939 All 275 
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terpretation clause, it intends thereby to add something to what the natural sense of the 
word normally conveys If we turn to the dictionaries, goods are generally interpret- 
ed to mean movable property or merchandise, wares or things. When either 
the Government of India Act or the Constitution specified in the inclusive defini- 
tion only the natural sense of the word, ıt 1s claimed that notwithstanding the use of 
the expression “includes,” it nevertheless becomes practically exhaustive and the 
Constitution intended only to specify particular things as coming within the scope of 
the definition of goods. The words “materials, commodities and articles” must obvi- 
ously connote only corporeal movable property and though therecould be mcor- 
poreal movable property, the manner ın which the word ‘‘goods” has been defined 
leaves no scope for extending the meaning of that expression to include incorporeal 
movable property To put ıt differently, the argument is that the word “includes” 
is employed ın a definition to add to what the natural sense of the word conveys, 
but if the statute merely sets down only, that very natural sense, the statute cannot 
be intended to have added to that natural sense It 1s said, therefore, that the very 
natural sense of the expression given as the intrepretation cannot be regarded as an 
extension, for “includes” 1s generally employed only for the purpose of extending the 
natural sense. In that view, it is said that definition of “goods” both in the Govern- 
ment of India Act and the Constitution must be regarded as being exhaustive 


In a decision for the Privy Council in Dilworth v Commissioner of Stamps}, an 
analogous question arose. In the Charitable Gifts Duties Exemption Act, 1883, 
a term “Charitable purposes” was defined as 

“ including devises, bequests and legacies of real or personal property ” 

The question arose as to what was meant by this definition. The Judicial Gom- 
mittee observed (at pages 105 and 106) > 

“ It is not said ın terms that ‘ charitable bequest’ shall mean one or the other 

of the things which are enumerated but that it shall ‘mclude’ them. The 
word ‘include’ ıs very generally used ın interpretation clauses in order to en- 
large the meaning of words or phrases occurring ın the body of the statute; and 
when ıt 1s so used these words or phrases must be construed as comprehending 
not only such things as they signify according to their natural import, but also 
those things which the interpretation clause declares that they shall include. 
But the word ‘include’ is susceptible of another construction, which may 
become imperative, if the context of Act is sufficient to show that it was not 
merely employed for the purpose of adding to thé natural sigmficance of the words 
or expressions defined It may be equivalcnt to ‘mean and include,’ and in 
that case it may afford an exhaustive explanation of the meaning which, for 
the purposes of the Act, must invariably be attached to these words or expressions ” 


This decision is no doubt authority for the position that the word ““ıncludes” may well 
be exhaustive in certain circumstances The decision does not, however, go further 
and lay down the circumstances ın which such an exhaustive meaning should be 
given to that expression. Itis true thatit lays down that the word “ıncludes” is gener- 
ally employed for the purposes of extending the meaning of the expression over and 
above what the natural import of the word may be. That the word “includes” in a 
particular context may not extend the scope of the definition but really indicates 
means and includes, which usually implies an exhaustive definition 1s also the effect 
of the decision of the Supreme Court in Singha Mall v Parduman Singh and others*. 
In Reynolds v. John’, the principle enunciated ın the above Privy Council decision 
was applıed In that Act which was under consideration, the definition of the 
expression “Loud speaker” as “including” amplifier or şımılar instrument came to 
be considered and the Queen’s Bench decided that the word was used for the 
purpose of enlarging rather than restricting the meaning which might anse from 
the use of the word “Loud speaker” simpliciter. But a closer perusal of this 
-decision clearly shows that conclusion was reached by reason of the use of the 
words “or similar instrument” occurring in the definition. 


1, LR (1899) AG 99 3. (1956) 1 AIL E.R. 306. 
a. Cıvıl Appcal No. 16 of 1959. 
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Mr V.K Thiruvenkatacharı has endeavoured to pursue this line of argument 
nz , that “goods” as defined both m the Government of India Act and in the Consti- 
tution must mean concrete articles by reference to certain other provisions In 
the Government of India Act, ection 137 provided for terminal taxes on goods 
carried by railway or air Section 297 enacted a prohibition against discrimination 
between goods manufactured ın a Province and simular goods not so manufactured. 
The Constitution also refers to goods in Article 269 ın providing for the levy of 
terminal taxes on goods carried by Railway, sea or air, or taxes on the sale or 
purchase of goods, and by Article 304. to prohibition on restriction of trade in respect 
of goods manufactured within or without the State The relevant schedules, the 
Seventh Schedule of the Government of India Act and the Seventh Schedule of 
the Constitution ın providing for matters ın respect of which the Union or the State 
may make laws, refer to goods and ın the context in which that expression 1s used, 
it is the contention of the learned Counsel that only concrete goods could have been 
under contemplation For instance, in List I of the Seventh Schedule to the Consti- 
tution, Entry 30 deals with carriage of goods by railway, sea or air, Entry 84 with 
duties of excise on goods manufactured Entry 89 with terminal taxes on goods carried. 
by railway, sea or air, and Entry 92 (A) with taxes on the sale or purchases of goods 
other than newspapers where such sale or purchases takes place ın the course of 
inter-State trade or commerce. List II also provides by Entry 27 for the produc- 
tion, supply and distribution of goods, Entry 51 for duties of excise on goods manu- 
factured, Entry 52 for taxes on the Entry of goods into a local area, Entry 54 for 
‘taxes on the sale or purchase of goods, Entry 56 for taxes on goods carried by road, 
etc The Concurrent List mentions in Entry 32 the carriage of goods on inland water- 
ways and provides by Entry 33 for trade and commerce in and the production, 
supply and distribution of goods The argument proceeds that in all of these entries 
in the relevant sections -of the Government of India Act or the Articles of the 
Constitution, concrete goods are contemplated The very nature of these provi- 
sions shows that 1t cannot be otherwise and the word goods cannot in the context 
include incorporeal movable property It 1s also urged that ın all sales tax legis- 
lation, the situs of the goods 1s a necessary element to be taken into consideration 
which ın relation to incorporeal movable property would be more or less meaning- 
less 


Proceeding on this line of argument Mr. V. K. Thıruvenkatacharı urges that 
when Parliament was legislating on the subject, it could not have been unaware 
of the fact that the English law had its own categories of goods such as chattels, 
chose ın action, personal property and the like, but that ın employing the word 
goods while at the same time being aware that goods could embrace both corporeal 
and incorporeal movable property, Parliament deliberatcly restricted it to mean 
only corporeal movables as indicated by the instances cited above. The decision 
of the Supreme Court in Madras State v. G. Dunkerly B Co.1, has also been referred to, 
where the Supreme Court decided that the expression “ sale of goods ” in Entry 48 in 
the Provincial Legislative Listin the Seventh Schedule to the Government of India 
Act, 1935, should not be construed ın its popular sense but in its legal sense and 
proceeded, to consider what that legal sense ıs. They observed thus (at page 573): 


“ The ratio of the rule of interpretation that words of legal import occurring in 
a statute should be construed ın thcir legal sense 1s that those words have, ın Jaw, 
acquired a definite and precise sense, and that, accordingly, the Legislature must 
be taken to have intended that they should be understood in that sense In 
interpreting an expression used ın a legal sense, therefore, we have only to ascer- 
tain the precise connotation which ıt possesses ın law.” 


They accordingly repelled the contention that it was open to the legislating authority 
toinclude im the expression ‘‘sale of goods ” an agreement of sale relating to one kind 
of property and a sale as regards another which 1n effect was the extended definition 





1 (1958) SCJ. 696: (1959) SCR 379: (S.C.) 66: AIR. 1958 S.C. 560. 
(1988) 2 An.W.R. (S.C ) 66. (1958) 2 M.L J. 
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of sale occurring in the Sales Tax Acts, whereby sale was defined so as to include 
materials used in the construction, fitting out, improvement or repair of unmovable 
property. But the more mportant part of this decision, 1s, ın so far a» the arguments 
of the petitioner are concerned, that when Parliament enacts a statute ıt should be 
deemed to have employed an expression in that statute which has acquired a legal 
as well as a settled meaning in law. The same argument is advanced as regards 
the meaning of the word goods. 


The learned Advocate-Geneial uiges that che word “ıncludes” in the definition 
sections cannot be regarded as exhaustive. He points out that in A:ticle 366 of the 
Constitution, wherein severa] expressions stand defined, Parliament has used beth 
“means” and “includes” m various definitions. Parliament could not, therefore, 
have been unaware of the fact that normally “means” 1s exhaustive, while “includes” 
isnot. Nor could Parliament have been unaware that long before the Constitution was 
enacted ın 1950, there were several sales tax laws 1m the courtry where “goods” was 
defined to mean all kinds of moyable property. It should equally have been aware 
that movable property did include property of all description, that 1s to say, not only 
stocks and shares, but trade-marks, patent rights, goodwill and choses ın action, for 
goods had been defined m an all embracing manner as every kind of movable pro- 
perty in the Indian Contract Act before that part of ıt dealing with sale of goods 
was taken out and enacted separately. It is claimed accordingly that read in the 
context of these features, Parliament could not have intended to exclude one type 
of movable property from the category of properties covered by the expression guods, 
If, in fact, Parliament had decided to restrict the meaning of the expression goods 
in any particular manner, would not Parliament have used the expression means 
rather than meludes. Itıs urged that for all these reasons, the expression includes 
cannot be regarded as embodying an exbaustive definition of the terms sought to 
be defined and that ıt should be taken not to exclude other kinds of movable pro- 
perty for goods in effect means movable property ın contra-dıstınctıon to mmov- 
able property. 


Guving the matter our careful attention, we find ıt difficult to agree with the 
argument of the learned Counsel for the petitioner that goods has been detined ın 
the relevant Article of the Constitution in an exhaustive manner Itmay be that 
in so far as incorporeal moveable property ıs concerned, there might Le difficulties 
ın levying the appropriate tax su.b as those contemplated ın Entries 30, 84, 89 of 
List I, or Entries 51, 52 or 56 of List II of the Seventr Schedule of the Constitution 
But that cannot control the definition in any way. Notwithstanding the fact that 
the expressions employed ın defining goods embody only the natural sense of the 
word, we are unable to hold that goods as defined has been restrictively defined and 
to compuse only materials, commodities and articles that ıs to say, concrete goods. 
We would require far stronger reasors before we can accept the cortention that the 


Constitution has imposed a restriction on the power to legislate ın respect of sales of. 


one class of movable property. In so far as the a.gument purports to establish 
that the definition of goods in the Madras General Sales Tax Act as meaning all 
kinds of movable property goes beyond the meaning of the expression given to it 
by the Constitution and for that reason the legislation ın respect of sales or purchase 
of goods other than concrete goods 1s ultra vres we are unable to agree with that 
contention. 


What appears to us to be a more vital part of the argument is whether even 
assuming that the transaction in question amounts to a transfer of some kind of 
property, ıt nevertheless comes within the scope of the definition of sale of goods 
under the Madras General Sales Tax Act In order to examine this contention, 
we have firstly to refer to the arrangement entered into between the assessee (lessor; 
and the lessee, with whom the engagement was entered into We have to scrutınıse 
the terms of the agreement and examine also the interpretation placed upon these 
terms by the Sales Tax Authorities In the agreement which 1s relevant to Writ 
Petition No. 782 of 1966 (the other agreements are similar) the following provision 
finds place. The assessee is admittedly the sole owner of the entire property in the 
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film which was the subject-matter of the agreement The agreement was that the 
assessee should make over tojthe lessee, 
Ne 4 


“ the outright lease of the world negative rights of the said film for a period of 
49 years . for a consideration amounting to the declared cost of 
production of the film plus 15 per cent thereon as profit to the producer, subject 


m any case to a minimum price of Rs 10,00,000, payable by the lessee to the 
producer ” 


Thereafter, the conditions upon which the lease was to operate are set out Clause 
4 (6) provides that as the lessee had undertaken unconditional lability to pay the 
basic price of Rs 10,00,000, the lessee was entitled to hold until the expiry of the 
period of the lease the entire world negative right without any hen thereon to the 
producer, thatis, theassessee Clause 4 (d) indicates the nature of the rights so given 
to the lessee as, 


“ the rights shall’comprehensively include during and throughout the period 
of the lease all such rights and privileges as are given or reputed to beguen by 
the proprietor of the world negative rights of a film to the sole and exclusive dıs- 
tributor of the world negative rights of the film ” 


Under clause (4) (e), the rıght of the producer assessee ıs limited only to recovery 
of the unpaid consideration stipulated and excludes any right on his part to get 
back or claim. possession of the positive copies or copy of the negative The sub- 
"clause 1s amplified by the following sub-clause 4 (f), which, ın view of the special 
reliance placed thereon on behalf of the respondents, 1s set out ın full below 


“ The positive prints of the film shall throughout the period of the lease be 
the property of the lessee and ıt agrees to use them only in the manner authorised 
expressly or impliedly, by this agreement, and the lessee agrees to return at the 
determination of the lease to the producer all the concerned positive prints then 
remaining with ıt ın their then condition The negative of the film shall remain 
in the custody of the producer throughout the lease period exclusively as the 
agent and the custodian of the lessee free of any charge for keeping custody and 
ıt 1s expressly understood that the producer cannot durmg the continuance of 
this agreement make use of the negative ın any manner whatsoever other than 
for the purpose of taking out extra prints as and when required by the lessee 
against ıts paying producer the entire charges for such pruts or supplying the 
requisite raw film and paying charges for taking the prints as the producer may 
ask at the tıme.” 


It ıs seen from this clause that the negative of the film from which positives are made 
for the purpose of projection m the cmemas ıs kept with the producer That the 
property in the ngative vests in the lessee durmg the continuance of the lease 1s 
made clear herem, for the producer maıntaıns custody of the negative only as the 
agent and the custodian of the lessee and 1s prohibited from making use of the nega- 
tive except for certain stated purposes There 1s also the obligation cast upon the 
lessee to return to the lessor on the determination of the lease, all the positive prints 
then remaining withit It also appears from this clause that notwithstanding the 
lessee’s ownership of the film negative during the period of the agreement, the lessee 
undertakes to take the requisite copies made only in the laboratories of the lessor, 
undertaking also to pay the charges thereof That appears to be a special term of 
thecontract apparently for the reason, that the Jessor maintains laboratories in which 
the films both negatives and positives are processed and carries on a business of that 
description apart from the production of films. 


It 1s the contention of the Department that this agreement operates in effect as 
an outright sale of the film in question by the assessee to the so called lessee The 
order of the Deputy Commercial Tax Officer, which dealt with the contentions of 
assessee, is ın 1ts operative part, very short, and ıs extracted below 


62 
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“ A negative of a film ıs goods and 1s movable property Thus, the transfer 
of film has to be considered as sale There are two parties to the transaction and 
they are Sri A V M Production and Sn A V M Limited The ownership is 
also transferred to Sri A V. M Limited, as the material clauses of the agreement 
would indicate that the alleged lessor will not be entitled to get back or clam 
possession of the negative copy and the lesseee’s liability shall be only for unpaid 
purchase money as agreed Further, the lessor while the film 1s ın his custody, 
will be only the agent and custodian of the film. Thus the producer has trans- 
ferred the ownership of the film to the other party of the agreement. Further, 
the normal life of a film being less than three years, the period of 49 years men- 
tioned ın the agreement does not appear to conform to facts ” 


On this reasoning, the Sales Tax Authority held the consideration stipulated in the 
agreement to represent a sale of goods within the meaning of the Sales Tax Act 


It will be thus seen that the principal features relied upon by the Department 
in holding the transaction to represent a sale of goods are (+) the fact that the lease 
is for a period of 49 years, while the normal life of the film 1s only three years, so that 
the lease is in effect an illusory colour given to the transaction; (1) that the negative 
has become the property of the lessee, the lesser not being entitled to obtain the 
return thereof; (272) though this reason does not find place in the order impugned, 
the learned Advocate-General, in the course of his argument, contended that the 
consideration stipulated being based. on the declared cost of production of the film 
plus x5 per cent thereon as profit to the producer subject to a mınımum also, mndi- 
cates that 1t was an outright sale that was contemplated and not only a lease. ý 


Before examining these contentions, we feel it necessary to examine the rights 
which the producer of a film gets under the law 


It 1s well recognised that such rıghts ın relation to cınematograph productions 
are governed by the statute at the present tıme, ın whatever manner they may 
have been characterised ın the past Section 2 (d) (v) of the Copyright Act XIV 
of 1957, defines “au hor” to mean ın relation toa cınematograph film the owner of 
the film at the time of its completion A conematograph film includes the sound 
track The further parts of this section define what an “exclusıve licensee”, and an 
“infringing copy” or a performance” mean ın relation to cınematograph films Under 
section 13 of the Act copyright is declared to exist throughout India in words, such 
as cinematograph films and records Section 14 lays down what 1s meant by copy- 
right It means ın the case of literary, dramatical or musical work the exclusive 
right by virtue of the provisions of the Act to make any cınematograph film or a 
record in respect of the work In the case of the copyright in a cinematograph 
film, 1t means the exclusive right to cause a film, in so far as ıt consists of visual 
images, to be seen ın public and ın so far as ıt consists of sound to be heard ın public. 
There are other rıghts comprehended ın the copyright ın the case of a cınemato- 
graph film, which find place ın section 14 (1) (c) and (d), to which we shall refer 
later in due course Section 17 states that the author of a work shall be the first 
owner of the copy right, “work” in this connection meaning the cınematograph film. 
There is no doubt that ın the circumstances of this case, the lessor-assessee 1s the 
author of the work, vz , the cınematograph film in question Section 18 provides 
for assignment of copyright. The owner of the copyright in an existing work may 
assign to any person the copyright either wholly or partially and either generally 
or subject to limitations and either for the whole term of the copyright or any part 
thereof Upon such assignment being made, under section 18 (2) the assignee 
becomes the owner of the copyright as respects the rights so assigned and the assigner 
continues to be the owner ın respect of the rights not assigned Section 19 requires 
an assignment of copyright in any work to be ın writing signed by the assıgnor. 
Section 26 provides the life-time of the copyright to be fifty years Apart from 
assignment of copytight which 1s provided by section 18, section 30 enables the 
owners of the copyright to grant any interestin the right of licencein the work. 
Chapter XII provides for civil remedies in cases of infringement of copyright 
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Section 57 of the Act reserves the right of an author, independently of 
the author’s copyright and even after he has assigned such copyright wholly or in 
part to prevent distortion, mutilation or modification of the work or any action in 
relation to that work, which might affect the author’s reputation 


That the owner of a cinematograph film 1s an author within the meaning of the 
Act, who acquires a copyright ın his production which enures for a period of 50 
years, 18 thus beyond question He is competent to assign that copyright and all 
the bundle of rights which that expression connotes to any other person wholly or 
ın part with or without hmitations for a term or for the full period That this bundle 
of rıghts includes something more than the mere exhibition of the film to the public 
is apparent from section 14, which states that in the case of a cincmatograph film, 
the expression copyright includes the right to make a copy of the film, to cause the 
film to be seen ın public and to be heard ın public, to make a record embodying 
the recording in any part of the sound track associated with the film by utilising 
such sound track, to communicate the film by radio-diffusion, and ın the case of a 
record, whether made originally or as part of the right cluded ın the making of 
the cınematograph film, to make any other record embodying the same recording 
to cause the recording embodied ın the record to be heard in the public and to 
communicate the recording embodied ın the record by radio-diffusion It will be 
seen that out of this bundle of mghts, the conferment of a lease for the purpose of 
the distribution, which is what ıs contemplated in the leases in the present cases, 
covers only one part of the several mghts which the owner has Notwithstanding 
the lease that has been granted ın these cases, ıt would be open to the owner to make 
a separate record of the sound track in the film or to communicate the film by radio- 
diffusion, that 1s to say, television and the like the only right which the lessor-asses- 
see has granted to the lessee ın the instant cases would appear to be the rıght to 
have the film exhibited as a distributor together with the ancillary nght of making 
or causing to be made positive prints for purposes of exhibition and no further nght 
1s given to him 


The question that we have to examine ıs whether the grant of the lease for 
exploiting. the film by distribution for purposes of exhibition to the public amounts, 
ın what are claimed to be special circumstances of the case by the Department, to 
a sale of goods Before adverting to these special circumstances relied upon by the 
Department, we may turn to the terms of the agreement. What purports to be 
granted by way of lease are “the entire world negative rıghts” of the film and those 
rights are defined in the relevant clause 4 (d) of the contract in this manner 


“ The rights shall comprehensively include during and throughout the period. 
of the lease all such rights and privileges as are_given or reputed to be given by 
the proprietor of the world negative rights of a film to the sole and exclusive 
distributor of the world negative rights of the film” 


A further clause 4 (d) enables the lessee with effect from the date of the agreement to. 
be at liberty to make with third parties agreements and contracts of sub-lease, 
distribution, etc , ın respect of the said film, but no such contracts can enure beyond 
the period of the lease covered by this agreement. The terms of the contract have 
to be interpreted ın the light of what 1s generally understood in the trade It does 
not appear to be ın dispute that normally speaking the proprietor of a film enters 
into engagements with other parties for exhibition of the film. Such arrangements 
may be by way of an outright conferment of the sole and exclusive right to exhibit 
the film ın any area, or the proprietor may enter into diffrent engagements with 
different parties covering the exhibition in different areas The other contracting 
party either exhibits the film himself ın his own theatre or enters into sub-contracts of 
a similar nature If the lease granted covers only the distribution rights, what 
incıdent there 1s in a contract of that description which would convert ıt into a sale 
of goods 1s exceedingly difficult to conceive o Instead of the owner or the proprietor 
exhibiting the film himself, he confers that right of exhibition upon another party. 
If the matter stood there, there can be no dispute that no sale of any goods 1s involved 
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notwithstanding that for the purposes of enabling exhibition of the film, positive 

. prints of the film would have to be provided by the proprietor to the exhibitor. It 
is obvious that a contract of that description would call for the supply of positive 
prints and ıt ıs here that the Department claims that really a sale takes place and not 
a mere lease of the right to exhibit The contention 1s advanced ın this manner 
based upon certain clauses of the agreement. 


For the consideration of the lease of the entire world negative rights, the distri- 
butor agrees to abide by the following conditions. One 1s that, 


“ the positive prints of the film shall throughout the period of the lease be the 
property of the lessee and ıt agrees to use them only in the manner authorised 
expressly or impliedly by this agreement and the lessee agrees to return at the deter- 
mination of the lease to the producer all the concerned positive prints then remain- 
ing with ıt ın their then condition. The negative of the film shall remain in the 
custody of the producer throughout the lease period exclusively as the agent and 
the custodian of the lessee free of any charge of keepmg custody and ıt 1s expressly 
‘understood that the producer cannot during the continuance of this agreement 

make use of the negative in any manner whatsoever other than for the purpose 

of taking out extra prints as and when required by the lessee against its paying 
the producer the entire charges for such prints or supplying requisite raw film 
and paying the charges for taking the prints as the producer may ask at the tıme.” 


This clause envisages that the negative of the film, which 1s the master copy 
from which positive prints are taken from tıme to time, shall remain in the custody 
of the producer only as the agent and custodian of the lessee. From this clause 
the learned Advocate-General, for the Department, contends that the property m 
the negative regarded as goods has passed to the lessee. We do not think that this 
is a proper construction of the clause, and in putting forward this argument we feel 
that the learned Advocate-General 1s not takmg the clause as a whole and examinmg 
the purpose for which such a condition was putm This has to be read along with 
other parts of the clause which clearly show that the producer is prohibited from 
making use of the negative for purposes other than that of making of copies for the 
benefit of the lessee for the carrymg out of the agreement with regard to the distri- 
‘bution and exhibition It also appears that the lessor as a film producer has 
laboratories for the purpose of processing films and making prints and what may be 
called a separate incident of the contract is mcluded herem, namely, that notwith- 
standıng that the lessee has acquired the world negative rights, he cannot go to any 
other laboratory for the purpose of makmg prmts The producer lessor has 
accordingly imposed a condition that the benefit arismg from making positive prints 
shall go to hım This ıs probably forthe purpose of enabling the lessor’s other part of 
the business, namely, runnmg of the cmematograph laboratory to function. The 
apparent transfer of ownership of the negative of the film during the period 
of the lease read in the light of the prohibition upon the lessor that he should 
not make use of the negative in any manner other than for the purpose of fulfilling 
the terms of the agreement and the further fact that this part of the clause is also 
expressly intended to operate only during the lease period indicates to our minds 
that the property in the film regarded as goods did not stand transferred to the lessee. 
This clause only reiterates the scope of the respective rights, the right of the lessee 
to demand and obtain positive prints as and when he requires and the prohibition 
upon the lessor not to deal with the negative of the film in any manner whatsoever 
except for the purpose of providing the lessee with copies of the positive films durmg 
the currency of the lease Tt ıs also not denied by the Department that a positive 
print of a film when used for the purpose of exhibition m the theatres has a very 
short span of life and after the film has run for a certam number of times, it is worn 
o ıt and has to be replaced, and it is to secure such number of copies as the lessee 
may require on payment of the charges that this clause has been introduced. It 
does not to our mmds connote the sale of the negative at all. 
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That after the expiry of the lease period the lessee will have no further rights 
even with regard to the negatıve is clear from this clause If the mtention of the 
parties was to transfer the property m the negative to the lessee, the wordmg of 
the clause is smgularly mappropriate for the purpose. Another clause (4) (e) reads 
thus : 


“Any failure or default on the part of the lessee ın the carrying out of this agree- 
ment shall not entitle the producer to get back or claim possession of the positive 
copies or copy of the negative , but the lessee’s liability shall be only for the un- 
paid consideration money as agreed to and abovestated ” 


The Department relies upon this clause as well and urges that if the producer 
cannot get back or claim possession of the positive copies or copy of the negative 
but can only demand from the lessee the unpaid consideration stipulated, ıt should 
follow that the property ın the positive copies or the copy of the negative has become 
that of the lessee Here agam, it seems to us that to look at a single clause of a com- 
prehensive agreement and to arrive at the intention of the parties is not a proper 
method of mterpretation of a contract The earlier clauses specify for a stipulated 
consideration and that consideration which 1s m the nature of a guaranteed mmimum 
of Rs 10,00,000 ıs to be paid thus Taking the agreement ın respect of the film 
Pooja Ke Pool entered mto on the 26th November, 1962, the relevant clause states 
that a sum of not more than Rs 2,00,000 shall be paid before the end of 31st of 
December, 1962, and thereafter not more than Rs 1,00,000 durmg any calendar 
month and the balance if any, out of the Rs. 10,00,000 to be paid on the date 
of the censor certificate. It would appear, therefore, that this guaranteed mmimum 
is expected to be paid even before the lessee ıs m a position to exhibit the film. It 
is clear from the other terms of the agreement as also from the rules under the 
Cinematograph Act that a film cannot be exhibited before a censor certificate is 
obtamed and another clause of the agreement provides that the producer shall 
obtain the necessary censor certificate and deliver over to the lessee such certificate 
along with a positive print of the film within two years from the date of the agree- 
ment On the producer’s failmg to do so, the lessee is entitled at his discretion to ` 
treat the agreement as cancelled without prejudice to his rights to claim damages, 
etc But even before the producer obtams the necessary censor certificate, the lessee 
is enabled as from the date of the agreement itself to enter agreements or contracts 
of sub-lease, distribution, etc , with third parties. It ıs in the light of these pro- 
visions that the clause extracted earlier has to be understood ‘The failure of the 
lessor or the lessee m carrying out the agreement cannot obviously endanger the other 
contracts which the lessee might have entered mto with third parties for the purpose 
of distribution and ıt is only m order to safeguard such third parties, rights that the 
above clause lays down that solely for the reason that the lessee might have failed 
to pay an instalment of the consideration or on account of some other failure, the 
producer cannot back out of the contract and obtam possession of the positive copies 
or the copy of the negative The producer accordingly agrees that he will restrict 
his right to the recovery of the guaranteed minimum consideration and shall not 
interfere with any other arrangements which the lessee might ın the usual course 
of his busmess have entered mto This clause 1s again related to an earlier clause, 
which states : 


“ It ıs hereby expressly agreed that m consideration of the lessee’s unconditional 
habılıty to pay as the basic minimum price Rs 10,00,000 the lessee has become 
and is entitled to hold forthwith and to contmue to hold until the expiry of the 


period of the lease, the entire world negative rights as aforesaid without any 
lien thereon to the producer.” 


Clearly, what is contemplated ıs that having once conferred the right of distri- 
bution and exhibition to the lessee and having permitted the lessee to enter mto other 
engagements of a like nature, the lessor is prevented from claiming any lien on the 
world negative rights and his rights are restricted only to recovery of the considera- 
tion money. In the nature of things and particularly in view of the nature of the 
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trade, itseems to us that these clauses do not establish the contention of the Depart- 
ment that they connote an outright sale of the negative of the film regarded as goods 
along with the other right connected with ıt by way of distribution or exhibition 


Nextly, ıt was urged that the manner ın which the consideration was arrived at, 
itself indicates an outright sale. The relevant clause states that the consideration 
shall be computed as. 


“the total of (a) the amount of the producer’s declared cost of the film 
plus (4) the profits to the producer of 15 per cent. of the declared cost, subject 
m any case to a mınımum price z 


The expression “declared cost” has been defined. It is claimed by the Depart- 
ment, that when the producer seeks to obtam, a certam specified percentage of his 
cost of production as his profit, ıt is more or less in keeping with the idea of a sale 
of manufactured goods and from this feature, the concept of sale 1s sought to be spelt 
into the transaction We are unable to agree. Once agam, we have to consider 
the nature of the trade. One 1s well aware that films have a more or less chancy 
career dependmg upon the popular taste at the time. It may well happen thata 
film produced at an enormous cost proves a flop and the risk attendent upon catering 
to the public taste is mmimised by the producers of films by distributmg the risk as 
it were by entermg ınto arrangements of this kınd The aim of any producer is 
to recover the amount which he has sunk into the production of the film and if he 
guarantees ıt by entermg into an arrangement of this nature by providing a return 
of a percentage in addition to the cost that went mto the makıng of the film, can one 
say on that ground alone that what was intended was a sale of the film itself ? We 
are not satisfied that this view pressed before us by the Department is a reasonable 
interpretation to place upon a transaction of this kind 


In buttressmg this argument that what ıs really contemplated 1s not a lease of 
a right to exploit but an outright sale of the copyright m the production regarded 
as incorporeal movable property, reliance 1s placed by the Department upon its 
assertion that what may be called the marketable value of the film becomes nil at 
the end of three years In the counter-affidavit, it is said that, . 


“the value of a film is completely wiped out by exhibition ın the course of 
ten years ors0.”  , 

The impugned order says that the normal lıfe ofa film 1s less than three years. 
If the film as an exploitable commodity has no value beyond a period of three years, 
the apparent tenor of the transaction as a lease to exploit the right of the owner of the 
copyright 1s in substance only an outright sale of all such rights of the owner so 1t is 
argued. In support of this argument, reliance is placed upon the fact that under 
the Income-tax law, depreciation of the value of the film as an mcome earning asset 
is allowed over a period of three years only and thereafter the İncome-tax Depart- 
ment treated the book value of the asset as having been completely exhausted by such 
depreciation It seems to us that the procedure adopted by the Income-tax Depart- 
ment for a particular purpose cannot give any clue to the real nature of the trans- 
action between the lessor and the lessee. On the other side, it 1s equally emphatically 
urged that where a statute recognises a right ın the owner of a copyright to enure for 
as long a period as fifty years and in fact provides for the protection of such a night, 
it would be ıllogıcal to claim that the value of the property becomes nil at the end 
of a much lesser period Virtually, this argument of the Department would equate 
the right of the owner of the copyright to the actual material that is produced by him 
What ıs contemplated by the arrangement between the parties is only the supply 
of certam material to the lessee m order to serve the exploitation of the right of the 
owner ın the copyright of the film Ifthe argument of the Department is accepted 
any lease transaction such as mere hire even for as short a period as say five years 
must be regarded as a sale, solely for the reason that that period is m excess of the 
period of three years, which the Department alleges is the normal life of a film 
It 1s also easy to see that the mere sale of a film regarded as material to another 
person by the owner of the copyright would count for nothing at all unless there is 
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the conferment of a right to exploit the film In a transaction of this kind, ıt 1s this 
latter right which 1s more valuable and the supply pf the film 1s ancillary to the exer- 
cise of that right We are, therefore, unwillmg to accept this argument based upon 
mcome-tax procedure as leading to any positive conclusion. It seems to us there- 
fore, that even if copyright 1s regarded as a species of movable property, the transac- 
tions ın question do not connote sales at all 


Since no element of sale 1s involved, the taxıng provisions of the General Sales 
Tax Act have no application at all 


Though the above conclusions would serve to dispose of the mam question 
raised m these writ petitions, we may nevertheless deal with the subsidiary question 
which relates to the quantum of tax What the Department has done 1s to impose a 
tax on the basis of the entry in the First Schedule to Act I of 1959 at the rate of 10 
per cent. Brief reference to certain provisions of the Act is mecessary ın order to 
appreciate the contention Under section 3 of the Act, levy of tax on the turnover 
of sales or purchases of dealers is provided for m respect of the general mass of goods 
at 2 per cent. (sınce raised to 24 per cent.) of the total turnover: of an assessee, 
which is not less than Rs 10,000 The levy of tax provided under section 3 (1) 
of the Act as above 1s a multiple pomt levy, that is to say, on every occasion when 
the same goods suffer sale or purchase at the hands of a dealer, tax ıs leviable on 
the turnover, subject to a certam mmimum turnover which stands exempted. 
Section 3 (2) of the Act, however, specifies a class of particular goods m respect of 
‘which the tax 1s leviable from the dealer only at a smgle point and at the rate specified 
m the First Schedule to the Act Therateoftaxin the czse of these goods 1s higher, 
standing at present after the latest amendment at 11 per cent of the turnover. 
The contention advanced by the petitioner m these cases 1s that photographic films 
are listed ın the Schedule as goods in respect of which smgle point tax 1s leviable 
under section 3 (2) of the Act Obviously, when the film 1s purchased by the 
petitioner, ıt would have suffered tax underthisentry It isa matter for verification, 1f 
necessary, whether any particular purchase hasso suffered tax or not Forthe purpose 
of the arguments, we shall assume that the purchase by the petitioner, which involves 
a sale to him by the dealer, has attracted levy of tax under this provision If an 
article listed in the Schedule has so become liable to tax, then the law protects from 
imposition of tax every subsequent transaction m respect of that article by way of sale 
or purchase by a dealer. What the Department has done, however 1s, that treating 
these lease transactions as sales of the filmsfor the consideration stipulated m the 
lease arrangements, 1thassoughtto impose tax at the rate specified ın the Schedule 
in disregard of the fact that ıt has suffered tax underthe First Schedule as a sale of 
the raw film Objection is taken to this and it 1s contended that having regard to 
the underlymg intent and the scope of the entry in the Schedule, exposed films cannot 
be brought within the scope of taxation contemplated by section 3 (2) of the Act. 
Either it remains a film even after havmg been exposed, in which event having 
been already subjected to tax at the pomt of first purchase or sale as a raw film, a 
subsequent sale 1s not taxable under the Schedule; or the entry m the First Schedule 
relates only to raw film, havıng regard to the underlymg mtent'of the enactment, in 
-which event also, the processed film is no longer film withm the meanmg of the entry 
and liable to be taxed under the Schedule Itis urged that this view 1s preferable, 
for on a contrast of simular provisions ın the precedıng Act of 1939, ıt would appear 
that only raw film was intended to be taxed under the smgle pomt system. We may, 
however mention that the pattern of taxation of sımılar articles under Act IX of 
1939 was different and we cannot mterpret the provisions in Act I of 1959 by any 
reference to the earlier Act. 


The word film occurs in two entries ın the Schedule Entry No 6 reads 


“ Cınematograplı equipment mcluding cameras, projectors, sound recording 
and reproducmg equipment, lenses, films and parts and accessories required for 
use therewith.” 
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Entry No 7 reads 


“ Photographic and other cameras and enlargers, lenses, films, plates, paper, 
cloth and other parts and accessories required for use’ therewith ” 


It is difficult, we have to concede, to draw any mference of a conclusive nature fiom 
the contents of the two Entries. In Entry No 7, where the word films ıs used m 
connection with photographic and other cameras, one may well feel that the word 
film herem might sensibly denote the raw film But when the word film 1s used along 
with the expression, ‘ Cmematographic equipment mcludıng cameras and projectors’ 
ıt may equally denote the positive print of a film which 1s required to be exhibited by 
means of the cmematographic equipment. The learned Advocate-General presses this 
view for our acceptance According to him, the raw film ıs entirely different from the 
exposed film and ıs a different commodity altogether, but nevertheless ıt continues 
to be a film. The raw film may be taxable under the single point system as a film. 
The positive film also would contınue to be a film and would still fall within one or 
other of the two entries But ıt 1s no longer the same film that had undergone tax 
earlier ; so that ıt cannot be said that the prmciple of the single pomt taxation 1s 
outraged by taxing the exposed film again under the Schedule He has referred to 
decisions which have dealt with tobacco m its raw and manufactured state and urged 
for our acceptance the view that since the manufactured object 1s different from the 
origmal object, the taxation of the sale of a manufactured object, though it may 
still fall withm the same category once agam under the single point system, 1s not 
opposed to law In Gokaldas @ Co v State of Gıyarat!, a sımılar question arose 
with regard to taxation of tobacco and its manufactured form as beedi tobacco. 
Again ın State of Madras v. Swastic Tobacco Factory®, tobacco had been manufactured 
into chewmg tobacco and sold , and the claim was made that the excise duty paid 
on the raw tobacco should be allowed on a deduction with turnover of sale of chew- 
ing tobacco. The Supreme Court held the goods sold to be different from the goods 
on which excise duty was paid and that the deduction was not allowable In 
contrast we may refer to Tungabhadra Industries v Commercial Tax Officer?. 
That was no doubt not a case of the levy of tax But the question arose 
whether when the manufacturer of vanaspati sold vanaspatı, he was entitled to a 
deduction of the value of the groundnut oil purchased by him and upon which he 
had paid tax, from his gross turnover of the sales of oll The Department’s conten- 
tion m that case was that vanaspati was a different object altogether and that ıt was 
only when groundnut oıl was sold as such that the manufacturer was entitled to the 
deduction contemplated by the rules. But the Supreme Court pointed out that 
though by a process of manufacture groundnut oıl might have been converted into 
vanaspati, it still remained groundnut oil for all purposes and that the deduction 
was available to him We have already indicated our reasons for holding that an 
exposed film 1s in the light of the entries in the First Schedule to Act I of 1959a 
different article from a raw film 


Mr V.K. Thiruvenkatachari has invited our attention to the report of Dr PS. 
Lokanathan based upon which the old Act of 1939 was replaced by Madras Act I 
of 1959 In this report, in recommendmg certain commodities for smgle point 
levy, the learned expert has listed cmematographic, photographic and other cameras, 
projectors, etc , and films, plates, paper and cloth required for use therewith and 
noted : 


“ These commodities are now taxed at multi-pomt with an additional single 
pomt at 2 per cent The dealers m this commodity could be located easily Hence 
these could be brought under the smgle pomt system There are about ten 
wholesale dealers and importers in these goods in the State” 

FRENİ BE a S0 are ERİN 
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It is urged by Mr VK Thiruvenkatachari that when the law was amended on 
the basis of the recommendations contained ın this report, ıt was obviously micnded 
that the articles suggested for smgle point levy should suffer tax at the hands of whole- 
sale dealers or ımporters when they sold the goods and thereafter be free of any 
tax m respect of any subsequent transaction. If we could have any assurance 
that the recommendations made by the learned expert were followed without any 
deviation, this argument would no doubt be sound We are, however, unable to 
hold either on the basis of that report or on the basis of the actual form which the 
legislation took with regard to films that an exposed film was not intended to be 
taxed solely for the reason that the raw film was lable to a smgle pomt levy 


One further question of considerable importance 1s the levy of penalty under 
section 12 (3) of the Act. In the order of the Deputy Commercial Tax Officer 
relevant to 1964-65 assessment, which is the subject-matter of Writ Petition No. 
782 of 1966, after overruling the objections that the transaction was not liable to 
tax as a sale of goods, the officer proceeded to say : 


“ A penalty of Rs. 6,66,251, bemg 14 times the tax due under section 12 (3) 
of the Act for not disclosıng a turnover of Rs. 44,41,674 14 ın the A-1 return 1s 
also levied as proposed ” 


On behalf of the petitioner, the validity of section 12 (3) ıtself 1s brought into ques- 
tion. There are two provisions ın the Act which enable the taxmg authorities to 
levy a penalty Section 12 of the Act by sub-section (1) provides that the assessment 
of a dealer shall be on the basis of the prescribed return relating to his turnover 
submitted ın the prescribed manner withm the prescribed period Sub-section (2) 
states that 1f no return 1s submitted by the dealer or if the return submitted by him 
appears to the assessing authority to be mcomplete or mcorrect, the assessmg autho- 
rity, shall, after makıng such enquiry as ıt may consider necessary, assess the dealer 
to the best of its judgment There is a proviso which requires the assessing autho- 
rity to give a reasonable opportunity to the assessee Sub-section (3) reads thus : 


“ When makıng-any assessment under sub-section (2), the assessing authority 
may also direct the dealer to pay, ın addition to the tax assessed, a penalty not 
exceeding one and a half times the amount of tax due on the turnover that was 
not disclosed by the dealer m his return or, m the case of failure to submit a return, 
one and a half times the tax assessed, as the case may be” 


It is seen from this provision that ıf a dealer fails to submit a return, the assessing 
authority may assess him to the best of its judgment In such case, in addition 
to the tax ımposed, the assessmg authority may ımpose a penalty of 14 times the 
tax But in a case where the assessment appears to the assessıng authority to be 
incomplete or mcorrect, the authority gives the dealer an opportunity of proving 
the correctness or completeness of the return, and after a hearmg of that nature, 
if the ~assessmg authority finds that any part of the turnover was not disclosed by 
the dealer in his return, a penalty not exceedmg 14 times the amount of tax due 
on such undisclosed turnover may be 1mposed This provision accordingly requires 
the assessmg authority to determine the quantum of the turnover that was not so 
disclosed by the assessee Turning now to section 16 of the Act, which deals with 
assessment of escaped turnover, certain vital differences are seen to exist therem. 
Under sub-section (1) where any turnover in whole or in part has escaped assessment 
or has been assessed at a rate lower than that at which it 1s assessable, the assessmg 
authority has jurisdiction to assess the tax payable after service of notice on the dealer 
and after making such enquiry as ıs necessary That he could do within a period 
of five years from the expuy of the year to which the tax relates Sub-section (2) 
provides for the ımposıtıon ofa penalty and a penalty not exceeding 14 tımes from 
the tax so assessed 1s leviable ın case the assessing authority is satisfied that the escaped 
assessment is due to wilful non-disclosure of assessable turnover by the dealer. The 
mere fact that the turnover has escaped assessment does not mvite the imposition 
of the penalty Under this provision, the assessing authority has to find that there 
has been an evasion of the tax due to wilful non-disclosure of turnover which should 
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have been disclosed Section 12 (3), on the other hand, does not appear to require 
any such finding of wilful non-disclosure m the retum. The mere fact that some 
item of turnover has failed to be mcluded m the return would appear to confer 
upon the assessmg authority the jurisdiction to impose a penalty. It seems to us 
that even ın the case covered by section 12 (3) of the Act, deliberate non-disclosure 
is really contemplated. The section refers to the imposition as a penalty and a 
penal provision of this nature cannot have been mtended to apply to cases other 
than where a deliberate concealment by non-disclosure is involved But, on the 
question whether such a provision 1s unconstitutional we are unable to agree with 
learned Counsel. It1s well recognised that a power to penalise evasion of tax which 
is lawfully due 1s ancillary to the taxmg power and the provision cannot, therefore, 
be struck down On the further part of the argument of the learned Counsel that 
mere non-disclosure cannot invite the levy of penalty, we agree Havmg regard to 
the underlymg intent of the section, it is still necessary for the assessing authority 
to be satisfied that the non-disclosure 1s wilful and is designed to evade the tax 
It can hardly be that the Legislature thought that an mnocent omission by oversight 
or some such reasons should still invite penal consequences 


The question that we have to turn to now is whether the order of the assessmg 
authority imposing the penalty in this case is a proper exercise of the judicial discre- 
tion of that authority. It ıs contended on behalf of the petitioner that til these 
ımpugned orders, were passed, both the Department and the assessee domg busıness 
of this description were rightly under the impression that such transactions did not 
mvolve any sale element It appears that the question of an assessment of a like 
nature came before the Sales Tax Appellate Tribunal m 1956 In that case, the 
assessee who was a producer of films received a sum of Rs 2,85,000 ın connection 
with the assignment of the distribution rights of a cmema picture He was assessed 
to tax as on a sale of goods He took the matter ın appeal to the Sales Tax Appellate 
Tribunal which exammed the matter and came to the conclusion that arrangements 
of that kind contemplated in substance an assignment of mcorporeal rights 


“ And that the portion of ıt, if any, relating to the transfer of movable property 
for valuable consideration 1s relatively very insignificant.” 

It 1s common ground thatsubsequent to the decision of the Tribunal, the Department 
has not been brıngıng to tax literally hundreds of transactions of this nature The 
Sales Tax Appellate Tribunal is a body constituted under the Sales Tax Act and its 
appellate powers are outlined in section 36 ofthe Act Tt is the competent authority 
which determmes appeals arising from the subordmate taxmg authority Sub- 
section (9) of section 36 states that every order passed by the Appellate Tribunal 
under sub-section (3) shall, subject to the provisions of sub-section (6) of section 38, 
be final Section 38 provides for a revision to the High Court on a question of 
law from the order of the Appellate Tribunal and in the absence of such revision 
the law expressly confers finality upon an order of the Appellate Tribunal We 
“are not sayıng that solely for the reason that the Appellate Tribunal took a certain 
view m certain appeals from it m 1956, the Department is not competent to levy . 
tax on a transaction ofa similar nature manother case It may be that the particular 
order of the Tribunal may not have been carried m revision to the High Court and 
im so far as the assessee in that particular case 1s mvolved, the Department may 
have no alternative but to accept the decision of the Appellate Tribunal But ıt ıs a 
point worthy of note that between 1956 when the Sales Tax Appellate Tribunal 
rendered ıts decision and the date on which these 1mpugned orders were passed, 
everyone concerned, including the Department, was under the view that turnovers 
of this description were not lable to be ıncluded m the turnover of the dealer. 
It is m that context that we have to examme whether the levy of the penalty for 

non-disclosure of the alleged turnover ım the return 1s justified 


From what we have stated above, ıt is clear that the power to impose a penalty 
in respect of what the law considers a punishable shortcommg on the part of the 
assessee must necessarily be coupled with a duty to determine the nature of the 
fault sought to be penalised Indeed, section 12 (3) itself contemplates that the 
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penalty to be imposed ıs dependent upon the quantum of the turnover which was 
not disclosed by the dealers There may be cases where there 1s genume dispute 
whether a particular part of the turnover ıs or ıs not lable to be included For 
instance, where a dealer has a turnover both under the local sales-tax law and under 
the Central Sales-tax Act, he may have biought a particular turnover under the 
return relating to one and not the other But the assessing authority may determme 
that the turnover is hable to be mcluded ın the other return That would be clearly 
a case where the assessmg authority would not be justified m imposing a penalty 
for the non-disclosure of that turnover ın one of the returns unless he finds some 
‘material to show that ıt was disclosed ın the other return for certain ulterior purpose. 
There may also be cases where the very nature of the turnover as a sales turnover is 
disputed and so long as the dispute 1s based upon reasonable grounds which mduced 
the dealer not to include that turnover ın the return, no one can say that a penalisable 
fault was committed by the dealer by reason of the non-disclosure The power to 
impose the penalty for non-disclosure of any part of the turnover 1s not a routine 
act on the part of the assessmg authority but one which invites the exercise of a 
proper judicial discretion on his part. When we look at the circumstances m which 
the assessmg authority imposed the penalty or has issued notice to show cause why 
penalty should not be ımposed—ın these cases, we find in the back-ground the 
undeniable fact that turnovers relating to transactions of this kind were not being 
mcluded ım the several precedmg years, obviously due to the decision of the Sales 
Tax Appellate Tribunal, and ıt is further seen that the Sales Tax Authorities did 
not in the preceding years insist upon the ımclusıon of such turnover. In these 
circumstances, we have no doubt at all m our minds that the action under section 12 
(3) of the Act 1s wholly unjustified In any event smce we have held that no sales 
turnover 1s involved, no. scope for levy of penalty at all exists. 

It follows that the petitioner is entitled to succeed in so far as the turnovers 
relating to these lease transactions are concerned, as also the :mposition of the penalty. 
To that extent, the rule will be made absolute m Writ Petition No. 782 of 1966. 
There will be a writ of prohibition m Writ Petition No 783 of 1966 prohibitmg the 
assessing authority proposing to include similar turnovers, and a similar prohibition 
tin respect of the notıcz proposmg to levy penalty. For like reasons, the provisional 
assessment will also be quashed. The petitioner will be entitled to his costs 
VMK. c Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR, Justice P RAMAKRISHNAN. 
tG. Sundararajan (Secretary, Thirukalukundram Road, Margm 


Hawkers’ Association, Thirukalukundram .. Petitioner* 
7. 
The Panchayat Board, Thırukalukundram represented by its Execu- 
tive Officer, and another .. Respondenis. 


Madras Panchayats Act (XXX V of 1958)—Lacence fee from shops using the road margins— 
Additional income by levy and correlation to any extra expenditure—Not shown by Pan- 
chayat—No case of any extra expenditure for supervisory charges—Levy to be quashed. 
The Petitioner, Secretary of a Road Margm Hawkers’ Association and himself 
a trader who through his agents and hired servants hawks vegetables and other 
articles on the road margms filed the writ petition under Article 226 of the 
Constitution for a writ quashing the resolution of a Panchayat levying a licence 
fee from shops using road margins 

Held, The levy has to be struck down 

The Panchayat Board has not made any attempt to show what additional m- 
come would be realised by the levy and whether it could be correlated to any 


= W.P. No 684 of 1966. 15th November, 1968. 
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extra expenditure etc , the Panchayat has to mcur on account of the permission 
given to the hawkers on road margms ' | 


The attempted explanation by mentionmg the services’ rendered by keepmg 
the road margm clean, keepmg the pubhc road lit, etc, covers only the existmg 
obligations wnich the Panchayat has to discharge irrespective of whether there 
are hawkers who sell articles on the road margins or not There ıs no reference 
atall to any extra expenditure for supervisory charges 


Curcular No. 6 of the Inspector of Municipal Councils and Local Boards, dated 
15th June, 1954 clearly makes reference to a judgment of the High Court m Writ 
Petition No 592 of 1953 Venkata Varadhan v Executive Officer, Panchayat Board, 
Kallakuricht and another, and directs the Executive Officer of Panchayats that they 
should take steps to discontmue the levy of licence fees for the use of road by carts 
or other vehicles m which articles for sale are transported or by hawkers who 
carry their wares on their heads The Panchayat Board ın this case has contra- 
vened the above mstructions The decision mentioned m the circular has 
made specific reference to hawkers who carry their wares on thei heads or carts 
in which articles for sale on the road margms would also fall within the scope of 
the said decision and the prmeiples laid down m ıt 


There is no plea by the Panchayat that the levy ıs a tax On the other hand 
it is admitted to be a licence fee Therefore the decision of the Supreme Court 
ın Corporation of Calcutta v Liberty Cinema, (1965) 2S CR 477 AIR. 1965S.C. 
1107 is dıstınguishable 


Petition under Article 226 of the Constitution of India, praymg that ın the Gır- 
cumstances stated therem, and ın the affidavit filed therewith the High ourt will be 
pleased to issue a writ of certiorart calling for the records of the first respondent and 
quash the resolution No 189, dated 8th February, 1966 ın so far as it relates to the 
levy on the road margm trade by hawkers 


R. Sundaravaradan, for Petitioner 
J. Kanakaray, for Ist Respondent 
The Court made the following 


ORDER —The petitioner, G Sundararajan, ıs the Secretary of the Thirukalu- 
kundram Road Margm Hawkers’ Association He has also described himself as 
a trader who through his agents and hired servants hawks vegetables and other 
articles on the road margms in Thirukalukundram He has filed this writ petition 
under Article 226 of the Constitution for the issue of a writ of certtorarı quashing Re-- 
solution No 189 passed by the first respondent, the Panchayat Board, 
Thirukalukundram, represented by its Executive Officer The Resolution was 
confirmed by Revenue Divisional Officer, Chmgleput when the petitioner appealed 
to hrm agamst the Resolution under the provisions of the Madras Panchayats Act 
(Madras Act XXXV of 1958) The impugned Resolution provides for the issue of 
an auction notice for collection of licence fee m the Thirukalukundram Town Pan- 
chayat weekly market, daily market stalls and from shops usmg the road margms. 
Then follows a list of areas where the auctionee would be permitted to collect the 
levy It also says that the auctıonee may permit shops to be kept up to a margin. 
of six feet on either side Then there ıs mention of the rate of levy from Ist April, 
1966 per day as follows : 


1. Lorry which brings goods for sale .. Re. 1-00 per lorry 
Double bullock carts goods for sale .. Re 0-50 per cart 
Hand cart goods for sale - Re. 0-15 per cart. 
Shop: to be kept on road margins . Re. 0-06 per shop. 
Market stalls per day .. Re 0-50 per stall 


hop oN 
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In the affidavit the petitioner has attached only that part of the above notice 
which provides for a levy of 6 paise per shop on shops to be kept on road margins 
m this Writ petition, but not the rest, presumably because he 1s interested only in 
the road margin shops According to him, the levy bemg m the nature of a fee, 
in order to validate ıt, ıt 1s essential that the Panchayat should render some service 
as guid pro quo to the licencee and further the rate should be correlated in a reasonable 
manner to the cost of rendering su h service But, according to him, no service 
ıs afforded, as quid pro quo, for the levy, and further, no extra cost has been ımcurred 
by the Panchayat for the purpose of affording that service As agamst this con- 
tention, ın the counter-affidavıt of the first respondent, Panchayat Board, ıt 1s not 
denied that the levy ıs a ‘fee’ But it 1s alleged that the Panchayat has to incur 
expenditure for attendmg to “the sanitation and cleanliness on the road margins, if 
the road margms are used for vending articles” As regards the plea that there is 
no expenditure incurred by the Panchayatfor providing this additional service and 
there 1s no correlation between that expenditure and the licence fee, the counter- 
affidavit states : 


“ It is incorrect to say that there 1s no guid pro quo for the licence fee It 1s 
not necessary that there should be actual correlation between the quantum of 
licence fee and the actual costs of services rendered It is also not necessary to 
do any separate or special service for the hawkers alone. As already submitted 
the Panchayat has to meet additional'expenditure m keepmg the road margins 
clean and for the regulation of the trade on the road margm ” 


Learned Counsel for the petitioner has referred me to the unreported decision 
of Rajagopala Ayyangar, J , m (Venkatavaradan v. Execute Officer, Panchayat Board 
Kallakurıchı and another * ‘The learned Judge m that judgment struck down levy of 
a fee by the Kallakurıchi Panchayat, from persons who, without obstructing traffic 
on either side of the road or any portion thereof, sell or exhibits for sale an 
article or animal, according to the schedule specified. The learned Judge held 
that the difficulty in upholding the defence was that the fee had none of the 
incidents of a licence fee, and observed . 


“ No licence is issued to the persons paymg the fee, but they are merely granted 
a receiptfor the sum paid. No conditions are stipulated as required to be carried 
out by the licensee, which would be the case if this were truly a licensmg provision 
Further, when the petitioner alleged ın his petition that the Panchayat Board were 
not incurrmg any extra expenditure, which they legally make good by levying 
the fee, there is no denial of this allegation It is clear law that a licence fee can 
be levied only to reimburse the public authority the extra expenses which the 
regulation of a trade, busmess or activity entails on ıt In the present case, 1s 
the local authority is mcurrmg no extra expense on account of the use of the roads 
by the cars or carts, in which articles for sale are transported, or by the hawkers 
who carry their wares on their heads—which constitute 4 out of 5 categories dealt 
with in this resolution,—the levy of the fee cannot be legal In these circumstances 
the resolution of the Panchayat, dated 26th February, 1953 levyıng these licence 
fees m the name of taxes has to be quashed...” 


To a similar purport ıs the decision of the Andhra High Court in Commissioner, 
Municipal Council v Venkateswara Rao®, which also arose out of a writ petition filed 
under Article 226 of the Constitution and the levy there was under section 270 of 
the District Municipalities Act, which is similar to the provisions of the Madras 
Panchayat Act, namely, section 103 under which the present levy is made After 
observmg that the levy m such a case cannot amount to a tax, but only a licence fee, 
the Bench of the Andhra High Court observed at page 622 : 


“ In the present case, the petitioner and others vend articles on road margins 
There ıs nothmg on record to show that the Municipality has incurred any extra 
expenditure other than that they had incurred for maintaining the roads as they 
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should do under the Act. The roads would be laid and maintained from and 
out of the general funds, The onlyexpenditure perhaps that may be attributable 
to the vending of articles, though it 1s not stated ın the counter, , 1s the propor- 
thonate supervisory charges mcurred by the Municipality on its officers. There 
1s no specific evidence as regards the approximate expenditure under this head 

The Municipality or the 2nd respondent wno must be m a position to satisfy 
the Court did not attempt to place before ıt the nature of the services rendered 
and the income realised by the 2nd respondent.” 


In the present case also the Panchayat Board has not made any attempt to 
show the additional mcome which would be realised by the levy, and whether 
it could be correlated toany extra expenditure the Panchayat has to mcur on 
account of the permission given to the hawkers on roadmargms The attempted 
explanation m the counter-affidavit by mentioumg the services rendered by keepıng 
the road margms clean, keepmg the public road lit, etc, covers only the existing 
obligations which the Panchayat has to discharge irrespective of whether there are 
hawkers who sell articles on the road margms or not There 1s no reference at all to 
any extra expenditure for supervisory charges. My attention was drawn at the 
time of the hearing of this writ petition by the learned Counsel for the petitioner, to 
a Circular, No 1963, of the Inspector of Municipal Councılsand Local Boards, dated 
15th June, 1954, which clearly makes reference to the Judgment of this Court in 
Venkatavaradan v The Executive Officer, Panchayat Board, Kallakuricht and another}, 
and directs the Executive Authorities of Panchayats that they should take steps to 
discontinue the levy of licence fees for the use of road by carts or other vehicles m 
which articles for sale are transported or by hawkers who carry their wares on their 
heads. The Panchayat Board, first respondent, in this case has contravened the above 
instructions, which are in terms of the unreported decision m Venkatavaradan v. 
The Executwe Officer, Panchayat Board, Kallakuricht and another! That decision has made 
specific reference to hawkers who carry their ware on their heads or cart for cars 
in which articles for sale are transported It is clear that exhibiting articles for sale 
in the road margm would also fall within the scope of the said decision and the 
prıncıples laid down in ıt The Andhra High Court decision has made pointed re- 
ference to articles exposed for sale on road margins and the need to conform to the 
ptinciples of levymg licence fee ın their cases. Learned Couysel for the first res- 
pondent, Panchayat Board, draws my attention to the decision to the Supreme Court 
in Corporation of Calcutta v Liberty Crema? But that decision could be easily 
distinguished on the ground that though the levy in the case of a cinema house in 
that case was described as licence fee, the Supreme Court after a careful considera- | 
tion of the circumstances, determmed by a majority, that ıt was really a ‘tax’ and 
then discussed the prıncıples under which such a levy of tax could be upheld But 
here there 1s no plea by the respondent that the levy ıs ‘tax’ On the other hand, ıt 
is admitted to be a licence fee Therefore, it should satisfy the requirements laid 
down in the unreported decision in Venkatavaradan v. The Execute Officer, Panchayat 
Board, Kallakuricht and another! and the Andhra High Court decision cited above. 
Obviously, those requirements are not satisfied m this case Therefore, the writ 
petition is allowed as prayed for No order as to costs 


V.S. Petition allowed 





—— — 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -—MR Justice K. SRINIVASAN AND Mr Justice R. SADASIVAM 


Murugayya Angurar and another `’ - Appellanis* 
v. 
Nataraja Iyer and others - Respondents 


Cuil Procedure Code (V of 1908), sector 100—Concurrent findings about truth of surrender 
of tenancy—Interference ın second appeal 


Madras Cultwating Tenanis Protection Act (XXV of 1955) and Transfer of Property 
Act (IV of 1882), section 111 (f)—Surrender—Tenant merely stating that he 2 
unwilling to be tenant and asking landlord to take possesston—No evidence of either 
landlord taking possession or tenant delwering possession—Surrender not valid 


Madras Cultwating Tenants Protection Act (XXV of 1955), section 2 (b)—Surrender of 
possession by one or more heirs of cultwating tenant— Whether binds others not party to 
such surrender—Tenant dispossessed by landlord—Remedy 2s under the Act 


Havmg regard to the provisions of the Cultıvatıng Tenants Protection Act 
it 1s difficult to believe that the first plaintiff as a tenant would have voluntarily 
surrendered his leasehold interest, particularly when the extent of the lands 
comprised m the lease is large But, the concurrent findings of the Courts below 
about the truth of the surrender cannot be interfered with m second appeal as the 
same relate to a question of fact, though, it is opposed to the weight of evidence 
and probabilities of the case So long as the Courts below had some material 
however inadequate to establish the above finding, it 1s not for this Court to 
mterfere with the same in second appeal 


It ıs clear from the evidence ın this case that according to the first defendant 
the first plaintiff met him at Thanjavur and merely stated that he was not willing 
to be a tenant and asked the first defendant to take possession of his lands and that 
the first defendant accepted ıt But the first defendant did not state that he went 
with the first plaintiff to the village where the suit lands are situate or that the 
first plaintiff delivered possession of the lands. 


Held, surrender ıs not valid 


‘Cultivating tenant’ as defined in the Cultivating Tenants Protection Act m- 
cludes the heirs of a cultivatmg tenant It could not be said that if one or more 
heirs find ıt inconvenient to cultivate the land and seek avocatıon elsewhere, the 
tenancy would come to an end even as regards the other cultivating tenants in 
actual possession of the land Held the alleged surrender of the lease by the first 
plamtiff cannot obviously bmd the second plamtiff The second plamtıff 1s not 
a party to the surrender and it cannot bmd him 


If the plamtiffs had been dispossessed by the defendants, even wrongfully, their 
remedy is under the Cultivatmg Tenants Protection Act to seek restoration of” 
possession 

Appeal agamst the Decree of the District Court of West Thanjavur at 
Thanjavur m Appeal Suit No 109 of 1960, preferred against the Decree of the Court 
of the Subordinate Judge of Kumbakonam in Origmal Suit No 33 of 1959 

G Ramaswamı and S Sundaram, for Appellants. 

R Gopalaswamı Iyengar, for lst Respondent 

The Judgment of the Court was delivered by 


Sadasıvam, 7 —-The appellants m the Second Appeal filed the suit for injunction 
on the ground that they are cultivating tenants of the first defendant-respondent, 
under Madras Act XXV of 1955 as amended by Act XIV of 1956, and as such they 
are entitled to remam m possession of the suit properties The plea of the first 
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defendant is thatthe plamtiff committed default m payment of rentforfaslı 1366 and 
did not have the means to pay the same when a demand was made by him for arrears 
of rent and so the first plamtiff surrendered possession of the leasehold lands on 20th 
April, 1957 Though the suit lands mcluded S No 189/2 and S No 201/1, the 
plea of the first defendant 1s that they do not belong to him and this plea has been 
accepted by the Courts below and there is no dispute about it The Courts below 
have referred to the remainmg lands alone as the suit lands Ever since the alleged 
surrender, the first defendant claims to have been cultivating the suit lands as pannai 
lands with the help of the second defendant in whose favour he has executed a power 
of attorney. Defendants 2 and 3 supported the claim of the- first defendant and 
denied having mterfered with the possession of the surt lands claimed by the plaintiffs 
The trial Court accepted the truth of the surrender put forward by the first defendant. 
But, on appeal, the learned District Judge reversed the findmg of the trial Court 
This Court, m Second Appeal No 985 of 1960, remanded the appeal as it was not 
satisfied with the finding of the lower appellate Court negativmg the truth of the 
oral surrender. The subsequent District Judge who tried the appeal accepted 
the truth of the surrender and hence the plaintiffs have preferred this Second 
Appeal. 


Srı G Ramaswami, learned Advocate for the appellants, relied on several facts 
to show that the surrender pleaded by the first defendant could not be true. If we 
were dealmg with this matter as a trial Court, or as the first appellate Court, we 
-would have great hesitation m accepting the truth of the surrender The burden 
of proof ıs on the first defendant to prove the truth of the surrender. Havmg 
regard to the provisions of the Cultivating Tenants Protection Act, it ıs difficult to 
believe that the first plamtıff as a tenant would have voluntarily surrendered his 
leasehold interest, particularly when the extent of the lands comprised m the lease 
is 32 acres 93 cents. The first defendant came forward with a plea that the plamtiffs 
owed arrears of rent to the extent of Rs. 5,000 He filed O S.No 128 of 1957, in 
the District Munsif’s Court, Tiruvaryaru, to recover the said arrears of rent, but ıt was 
decreed only for a sum of Rs, 2,405 Accordmg to the first defendant, he went from 
Madras to Thanjavur and met the first plamtiff there on 20th April, 1957 and asked 
him to pay the arrears of rent of Rs 5,000 within one week, that the first plamtiff 
asked for remission, that he refused to give any remission and that thereupon the 
first plaintiff stated that he was not willmg to be a tenant. Thuis ıs the surrender put 
forward by the first defendant In O S No 128 of 1957 on the file of the District 
Munsif’s Court, Thiruvaiyaru, to recover arrears of rent, the present first defendant 
gave evidence that he met the first plamtıff herein only on 19th April, 1957 But 
ın his evidence ın this suit he would state that by mistake he gave the date as 19th 
April, 1957 in the rent suit The finding of the learned District Judge is that the 
date of surrender, 20th April, 1957, mentioned m the notice Exhibit A-6 must be 
correct as 1t was made when the fact was fresh m the memory of the first defendant 
The first defendant is an Advocate. The reasons given by the learned District 
Judge m paragraph 8 of his judgment are hardly convmemg Thus there is no 
meaning in the learned District Judge saymg that if really the first defendant had 
‘met the plamtiff on 19th April, 1957 and had not met him subsequently and was 
in fact at Madras on 20th April, 1957, as suggested ın the cross-exammation of the 
first defendant, ıt is unlikely that the first defendant would have stated ın Exhibit 
A-6 that the surrender took place on 20th April, 1967. Exhibit A-4 1s a notice 
dated 22nd April, 1957 calling upon the first plaintiff to surrender possession of the 
thope m R S. No. 92/7 measurıng 2 acres 41 cents and another punja land in R S No 
33/2-A measurmg 73 cents covered by the lease m favour of the plamtrffs to one 
Shanmugham on the ground that the properties were sold to him If really the 
surrender pleaded by the first defendant is true, there was no necessity to send such 
@ notice on 22nd April, 1957 as the surrender 1s alleged to have taken place even 
‘two days earlier. The concurrent findings of the Courts below about the truth of 
the surrender cannot be imterfered with ın second appeal as the same relate to a 
question of fact, though to our minds, It is opposed to the weight of evidence and 
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probabilities of the case. So long as the Courts below had some material, however 
madequate to establish the above findmg, ıt ıs not for this Court to mterfere 
with the same in Second Appeal. : 


Even assuming the truth of the surrender pleaded by the first defendant, itiş 
not valid for more than one reason In Woodfall on Landlord and Tenant, 26th 
Edition, Volume I, page 918, section 2004, ıt is stated that 2 surrender could be 
by unequivocal giving and acceptance of possession. It 1s stated that an agreement 
by landlord and tenant that the term shall be put an end to, acted upon by the 
tenant’s quitting the premises, and the landlord by some unequivocal act taking 
possession, amounts to a surrender by operation of law In Mulla’s Transfer of 
Property Act, Fifth Edition, at page 735, ıt ıs stated that a surrender may be oral 
if accompanied with the delivery of possession Marasınma v, Lakshmanat, Warishkan 
v Daulat Khan?, and Pusaram v Deorad3, are given as authorities for the view. The 
above decisions do not specifically lay down the above principles, though ıt could be 
inferred from them Thus in Waris Khan v. Daulat Khan?, it is stated that 2 tenant 
who wishes to relmquish a holding and to be no longer liable for the rent of the same 
can do so by a notice in writing only, and byrelinquishmg possession of the whole 
of the land under his lease. It is pomted out in the decision thatsection 31 of the 
North-Western Province Rent Act,does notsay thatsuch a tenant cannot relinquish 
a portion of his land in any other way, but that he does so at his peril and may 
continue liable for the rent, as the zammdar may ıefuse to take over a portion only’ 
of the holdmg ; but where the zamındar takes over a portion of the holding and re» 
lets or occupies ıt, the tenant is no longer hable for the rent of the portion so let or 
occupied. It is clear from the evidence m this case that according to the first defen- 
dant the first plaintiff met him at Thanjavur and merely stated that he was not 
willmg to be a tenant and asked the first defendant to take possession of his lands 
and that the first defendant accepted it. But the first defendant did not state that 
he went with the first plaintiff to the village where the suit lands are situate or that 
the first plaintiff delivered possession of the lands. In fact the first defendant re- 
turned to Madras on the same day, there was a dispute about the possession of the 
lands and there was an enquiry by the Police in that connection. 


The plaintiffs are cultivating tenants under the first defendant and the alleged 
surrender 1s by the first plaintiff alone. In Leek and Moorlands Buildings Soc v. Clark4 
it has been held that m the absence of express authority ıt was not competent for 
one of two joint tenants to surrender rights held jointly, and, therefore, the sale 
by the husband of the premises to C, without the wife’s authority did not terminate 
the joint tenancy, and, as against the husband and wife, the plaintiffs were not entitled 
to possession. Sri K.N. Balasubramaniam, the learned Advocate for the respon- 
dents, relied on the decision in Doe D. Aslın v. Summersett®, cited at page 495 of the 
above decision, as supporting his contention that a joint tenancy could be put an 
end to by a notice to quit served and signed by only one of the joint lessors This 
case can be clearly distinguished and m fact it has been distinguished in the above 
decision. The ratio of the decision appears from the following sentence at page 140 : 


“ Upon a joint demise by joint tenants (z e., the lessors ın that case) upon a 
tenancy from year to year, the true character of the tenancy is this, not thatthe 
tenant holds of each the share of each so long ashe and each shall please, but that 
he holds the whole of all so long as he and all shall please ; and as soon as any 
one of the joint tenants gives a notice to quit, he effectually puts an end to that 
tenancy....” 


The case related to a notice to quit in respect of a periodic tenancy. A periodic 
tenancy continues from period to period unless the notice agreed to or implied by 
law ıs given But if one of two joint lessees who hold the whole wished it not to 


ı. (1890) 131 LR Mad 124 at 127 A.I R. 1947 Nag. 188) 

2 ILR. (1903) 25 All 77 4. {1952} 2 AUER 492. 

3 (1947) AM. 188 (correct reference is 5. (1803) 1 B. & Ad 135. 
64 


506 THE MADRAS LAW JOURNAL REPORTS. (1969 


continue beyond the end of a period, ıt might well be held that ıt did not continue 
into a new period That would happen only if all, that ıs, the joint lessees, should. 
so please Ifone consıdersa lease to Joint lessees for a term certain with a right of 
renewal, ıt would be obvious that both must jomt in requirmg a renewal. In 

Bejoy Chand v Kalı Prasanna}, a Bench of the Calcutta High Court has held that ıt 1s 
necessary m order to bind even a joint tenant that the notice must be addressed to 

and served on him in one of the ways mentioned m section 106 of the Transfer of 
Property Act and that the service of notice on one of the joint tenants would not bind 

the othe: jomt tenants on whom notice was not served ‘ Cultivating tenant’ as 

defined m the Cultivating Tenants Protection Act meludes the hens of a cultivating 

tenant It could not be said that 1f one or more heirs find it inconvenient to cultivate 

the land and seek avocation elsewhere, the tenancy would come to an end even as 

regards the other cultivatmg tenants m actual possession of the land , Thus, the 

alleged surrender of the lease by the first plamtiff cannot obviously bmd the second 

plamtiff The learned District Judge has observed that the second plaintiff has not 

sent a notice to the first defendant ımpeachıng the validity of the surrender by the 

first plamtıff Obviously this reasoning ıs unsound The second plaintiff 1s not a 
party to the surrender and ıt cannot bind him. 


xace main and important question for consideration in this suit ıs whether the 
plamtiffs were ın possession of the suit lands on the date of suit to entitle them to 
obtain a decree for myunction If the plaintiffshad been dispossessed by the defen- 
dants, even wrongfully, their zemedy 1s under the Cultivating Tenants Protection 
Act to seek restoration of possession The learned Subordinate Judge has framed. 
an issue as to whether the plamtiffs were in possession of the suit properties on 
the date of suit and found ‘agamst the plaintiffs The learned District Judge who 
origmally tried the appeal, allowed the appeal. But the learned District Judge 
who heard the appeal after remand, has not even framed a pomt for determmation 
about the most important question, whether the plamtiffs were in possession of the 
suit properties on the date of suit It is true that in course of the judgment, he 
has given a finding that there is ample evidence to prove that after 20th April, 1957 
the first defendant was in possession of the suit lands through the second defendant. 
But this finding cannot be sustamed in the absence of a specific point'for determina- 
tion about it In the absence of a specific point for determmation about ıt the 
learned District Judge could not have bestowed his thought on the relevant question. 
and considered the case m all its aspects Further, the truth and validity of the 
surrender are also relevant circumstances m deciding that question 


Having regard to these facts, we are constramed to remand the second appeal, 
though reluctantly in view of the fact that the litigation was started as early as in 
1959. The decree and judgment of the learned District Judge are, therefore, set 
aside and the appeal ıs remanded to the District Judge for fresh disposal according 
to law The learned District Judge shall frame a specific point for'determination 
as to whether the plamtiffs were ın possession of the swt lands on the date of suit 
and give a findıng on that point and on the other points for determmation already 
framed by him and dispose of the appeal on its merits without bemg embarrassed. 
by observations of the Court in this judgment or the prior judgment of remand on 
questions of fact arismg m the appeal. The costs of the parties shall be provided 
for ın the revised judgment to be passed by the learned District Judge after remand. 
The Court-fee paid by the appellants shall be refunded to them 


S V.J. Order accordingly.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


(Special Orıgınal Jurısdiction.) 
PRESENT :—MR Justice K. VEERASWAMI AND MR. Justice T. RAMAPRASADA Rao. 


T. M. Abdul Gani, representmg the estate of T M.S. Mohamed 


Abdul Khader, Koothanallur Petitioner * 


v. 
The Agricultural Income-tax Officer, Tıruthuraıpundı . Respondent 


Madras Agricultural Income-tax Act (V of 1955), section 65—Compounding of tax—Composı- 
tion allowed for a year-—Death of assessee ın the year—Devolution of property on the 
herrs—Compoundıng ın the case of heirs—If allowable for broken perods—Compounding 
on the basis of entire estate of deceased—rot ın accordance with law 


For the year 1963-64 the assessee had been allowed to compound agricultural 
mcome-tax payable on his entire estate The assessee died on 18th February, 
1964. Durmg his life tıme he had made certain gifts and after his death his heirs. 
on whom his assets devolved in defined shares, applied as tenants-m-common 
for composition of tax The Officer mformed them that sınce the assessee had 
died at the fag end of the accountmg year, his entire lands should have to be 
assessed in the hands of his legal representatives taken jomtly and he proceeded 
to say that ıt ıs proposed to levy composition fees for all the lands in the name of 
the deceased assessee as 1t was done in the previous year 1963-64 In a petition 
under Article 226 of the Constitution. 


Held, the provisions of the Act do not contemplate compounding for broken 
periods Where a holder of land who derives agricultural income dies m the 
muddle of an accounting year and the estate devolves not by transfer but by 
succession on more heirs of his than one, the provisions relatmg to compounding 
do not cover such cases. The basis of compoundıng ıs the extent of the holding 
and the fixed rate applicable thereto and there ıs no provision for splitting of 
either the extent of land or the rate applicable thereto. 


The view of the Officer that he could call upon the applicants to consent for 
compounding on the basis of the entire estate of the deceased, is not in accordance 
with law. He can bring to charge the agricultural income of the deceased before 
his death, and separately the agricultural income derived by his heirs after his 
death. 


Petition under Article 226 of the Constitution of India, praymg that ın the 
cucumstances stated therem, and m the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus directing the Agricultural Income-tax 
Officer, Tiruthuraipundi, to accept the composition application dated 25th May, 
1964 ın his file No G I R 41 M 64-65 and levy the composition fee in accordance 
with the applıcatıon submitted by the petitioner. 

K R Ramamanı, Subbaraya Ayyar and Sethuraman and Padmanabhan, for Petitioner. 

The Assistant Government Pleader, for Respondent. 

The Judgment of the Court was delivered by 


Veeraswam, J —The petitioner seeks, under Article 226 of the Constitution, 
a direction to the Agricultural Income-tax Officer, Tıruthuraıpundı, to accept the 
composition application dated 25th May, 1964 and levy the composition fees on 
its basis T M S. Mohamed Abdul Khadar died on 18th February, 1964 For 
the year 1963-64, he was allowed to compund agricultural Income-tax payable on 
his entire estate. Durmg his life-tame, he had made certam gifts and after his death 
his heirs on whom his assets devolved m defined shares under their personal law, 
applied as tenants in common for composition of the tax The Agricultural Income- 
tax Officer, by his communication dated 26th May, 1965, informed the petitioner 
—— 
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that since Mohamed Abdul Khader had died at the fag end of the accountıng year 
1963-64, his entire lands should have to be assessed m the hands of his legal 
representatives taken jomtly.” He proceeded to say : 


“ It is proposed to levy composition fees for all the lands m the name of 
T.M. Abdul Ghani as it was done in the previous year 1963-64” 


The Officer, therefore, requested the applicants, for consent to proceed 
accordingly. It1s in this background, the direction ın the writ petition is sought. 


An examination of the compoundmg provisions m the Madras Agricultural 
Income-tax Act, 1955, as amended in 1958, leads us to the conclusion that they do 
mot contemplate compoundmg for broken periods. The charge to agricultural 
Income-tax for any year 1s levied in respect of the agricultural income of the previous 
year. But the compounding fee ıs computed not on the basis of such come but 
of the extent of the holdmg. The compoundıng fee is fixed at so much for so much 
holdmg on a progressive scale. Where a holder of land who derives agricultural 
income dies in the middle of an accountıng year and the estate devolves not by 
transfer but by succession on more heirs of his than one, the provisions relating to 
compounding of tax do not cover such cases It 1s possible to split the mcome in 
such a case and bring to charge the fractional income referable to the charge before 
and after the death of the holder of the land who derives agricultural income applying 
the rate appropriate to the income so ascertained. But that process is not possible 
in compounding tax , for, the basis is the extent of holding and the fixed rate 
applicable thereto and there 1s no provision for splitting of either the extent of land 
or the rate applicable thereto 


We are of the view, therefore, that the application made on the basis of tenants 
in common itself cannot be granted for a broken period. Likewise, it would follow 
that composition cannot be permitted as the provisions of the Act stand at the 
moment, even m respect of the period anterior to the death of Mohamed Abdul 
Khader On that view, 1t would be clear that the view of the Agricultural Income- 
tax Officer, that he could call upon the applicants to consent for compoundmg 
on the basis of the entire estate of the deceased, is not in accördance with ee All 
that he could possibly do, as ıt appears to us, is to bring to charge the agri- 
cultural income of the deceased before his death, and separately the agricultural 
income derived by his heirs after his death. 


On that view the petition is dismissed but without costs. 
VS. —— Petition dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice N. KRISHNASWAMY Reppy. 


P. Ghelladurai .. Appellant.* 


Penal Code (XLV of 1860), sectton 161—Amount recesved for past services rendered by public 
servani —İf comes within the mischief of the section. 


The contention that any amount received as reward for the past service rendered 
by a public servant would not come within the mischief of section 161 of the Penal 
Code, is untenable The word “ reward ” in the section clearly denotes a pay- 
ment for a past service. If the contention is accepted it will lead to an absurd 
position, namely, whenever a public servant stipulates to receive money for doing 
service, after the service is rendered it will not be an offence under the section. 
This can never be the intention of the Legislature. 


Appeal against the Judgment of the Special Judge and District Magistrate, 
Thanjavur at Kumbakonam in Special Case No. 2 of the Calendar for 1966 dated 
17th November, 1968. 





*Cr. A. No. 976 of 1966. 14th October, 1968. 
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G. Gopalaswamı and S. G Subramaniam, for Appellant. 
The Assistant Public Prosecutor, for State. A 
The Court delivered the following 


Jupcment :—The appellant Chelladurai was convicted under section 161, 
Indian Penal Code, and section 5 (2) read with section 5 (1) (d) of the Prevention of 
Corruption Act, by the Special Judge and District Magistrate, Thanjavur at Kumba- 
konam, in Special Case No. 2 of 1966 and sentenced to RI for one year under the 
latter section. No separate sentence was awarded under section 161, Indian Penal 
Code. 


The appellant was charged for having received a sum of Rs. go from P. W. 1 
Panchmurthi as a motive or reward for doing a favour to him 1n the exercise of his. 
official functions, namely, for making arrangements to accept the re-tender 
submitted by P.W. 1, by the office of the District Medical Officer, Thanjavur at 
Nagapattinam. 


The prosecution case is briefly this: The appellant, during the relevant period 
wasa Lover Division Clerk attached to the Government Hospital, Mannargudi. 
One of his duties was to attend to the tenders submitted by the contractors for supply 
of materials to the Government Hospital, P W. 1, Panchamurthy, who is a resident 
of Mannargudı submitted a tender for the supply of certain diet articles to the 
Government Hospital for the year 1966-67 in the name of his father as his father on 
previous occuasions was supplying diet articls to the Hospital He got a communı- 
cation at the end of March, 1966 from the Medical Officer, Government Hospital, 
Mannargudı, to the effect that his tender had been rejected Then he submitted 
are-tender in his own name on 8th April, 1966 One week later, the appellant ` 
went to the house of P.W. 1 and asked him 1f he knew as to why the tender submitted 
by him on the prior occasion was rejected On P.W. 1 telling him that he did not 
know the reason, the appellant was alleged to have told P W. 1 that he ought to 
have contacted him and paid money to him and that if he had done this earlier, 
he would have put up a favourable note recommending the acceptance of his tender. 
The appellant further told P W. 1 that if his tender dated 8th April, 1966 were to be 
accepted, he should put up a note recommending his tender to the Medical Officer, 
Mannargudi and that the Medical Officer Mannargudı should recommend the 
same to the District Medical Officer, Nagapattinam. The appellant demanded a 
sum of Rs 50 from him for putting up a note recommending his tender P W. 1 told 
him that he would consider the matter. The appellant again contacted hum on 
2ist April, 1966 and told him that he had forwarded the tender after getting the 
signature of the Medical Officer, Government Hospital, Mannargudı, ın the hope 
that he would pay hım the bribe demanded by hım. The appellant also told P.W. 1 
that 1f he did not pay the amount, he would meet the Head Clerk in the office of the 
District Medical Officer, Nagapattinam, and see that his tender was rejected So 
saying, the appellant asked him to pay Rs. 30 for his share on the next day while he 
returned from the office to his house in the evening or on the morning of the next 
day and that a sum of Rs. 20 also should be paid as the share of the Head Clerk of 
the Office of the District Medical Officer, Nagapattinam, saying that the said sum 
could be paid later P.W. 1 agreed to pay Rs go the next day while the appellant, 
returned from the Hospital to his houst in the evening as suggested by the appellant 
as he was afraid that the appellant would do harm to him. However, he thought 
over the matter and decided to report to the Wigilance Police ın charge of Anti- 
Corruption On the morning of 22nd April, 1966, P.W. 1 contacted P.W. 5 Sri 
V. N. Srinivasa Rao, Inspector attached to the Vigilance and Anti-corruption 
Department at Thanjavur and told him about the demand made by the appellant. 
P.W. 5 recorded a complaint from P.W. 1, PW 5 instructed P.W. 1 to meet him 
in the Travellers’ Bungalow with Rs 30 intended to be paid to the appellant. At 
3 P.M. on the same day, P.W. 1 produced Rs 30 in three currency notes of denomina- 
tion of Rs. 10 each before P W. 5, in the presence of P.W. 2, Subbiah, Tahsıldar, 
Mannargudı and the Deputy Commercial Tax Officer, Mannargudi The numbers 
of the currency notes were noted by P W. 5 m a mahazar, attested by P W. 2 and 
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the Deputy Commercial, Tax Officer. P W. 1 was instructed by PW 5 to proceed 
to the Government Hospital, Mannargudi and pay the amount to the appellant, if 
demanded by him, and ifhe had accepted the amount to signal to P W 5 by pretend- 
ing to apply snuff to his nose and picking up the kerchief from his pocket and waving 
ıt as though ıt was for rubbing his nose PW.1 accordingly proceeded to the 
hospital by cycle PWs 2 and 5 followed him im a jeep and stood at a distance of 
20 yards from the gate of the Government Hospital At about 5 or 5-15 PM, 
the appellant came from the Hospital Office and asked him if he had brought the 
money as promised by him. When P W. 1 told him that he had brought the money, 
the appellant took him towards the hotel on the eastern side of the Hospital After 
P.W 1 and the appellant had proceeded ten yards from the Hospital gate, the appel- 
lant asked for the money P.W 1 gave M.Os 1 to 3, three ten rupees notes to the 
appellant. The appellant received them and kept them ın the left pocket of his shirt. 
Thereafter P.W 1 signalled to P.W 5 who was standing ata distance of 20 yards. 
Immediately, PW. 5 along with P.W. 2 rushed to the appellant and asked him 
to produce the amount received by him from P.W. 1. The appellant produced the 
notes from his pocket. On comparison, the notes recovered from the appellant 
were found to be the same notes, the numbers of which were noted ın a mahazar. 


When questioned under section 342, Criminal Procedure Code, the appellant 
admitted having received money from P W. 1, but stated that P.W. 1 requested hım 
to go to the office of the District Medical Officer and find out the details from them 
in respect of the tender submitted by him as P.W. 1 did not know any one im the 
office and that on his saying that it will not be possible for him to avail leave for 
that purpose and go to the office at Nagapattinam, P W. 1, had told him that he 
could go in a taxi and paid Rs. 30. He further stated that he was trapped at 
the instance of one Balakrishnan who was working as a Clerk ın the Government 
Hospital, Mannargudi, and who was inimically disposed towards him as he (the 
appellant) exposed his intimacy with one nurse ın the hospital kitchen, to the 
Medical Officer, Mannargudi. 


The case 1s very simple. The appellant admıtted that he received Rs. 30 from 
P.W. 1. The case of P.W. 1 ıs that the appellant insisted upon him to pay Rs. 30 
not only for having put up a favourable note recommending his tender but also for 
making further arrangements with the Head Office at Nagapattınam for accepting 
his tender. There is no reason to reject the evidence of P.W 1. The appellant 
does not dispute the fact that he had put up a favourable note recommending his 
tender to the Head Office and obtained the signature of the Medical Officer, 
Mannargudi. Huis explanation itself probabilises the version of P.W. 1 that the 
appellant would arrange with the Head Office at Nagapattmam for accepting the 
tender. Itıs very difficult to believe the case of the appellant that P.W. 1 gave Rs. 30 
as taxi charges to go to Nagapattinam to find out the details from the Head Office 
The appellant ıs a public servant P W. 1 does not seem to be his friend In these 
circumstances, ıt 1s curious that the appellant would have accepted to go to 
Nagapattinam merely to oblige him without receiving a gratification for the favour- 
able arrangements to be made for accepting the tender of P.W. 1 by the Head Office 
No motive has been suggested to P.W. 1 as to why he should be a party ın laying a 
trap when especially according to the appellant, he was prepared to oblige hım. 
I accept the case of the prosecution that the appellant received Rs go as illegal 
gratification for having put up a favourable note recommending the tender of P.W. 1 
and also for makmg arrangements at the Head Office for accepting his tender. 


The learned Counsel Sri C. Gopalaswami argued that any amount received as 
reward for the past service rendered by a public servant would not come within the 
muschief of section 161, Indian Penal Code. He stressed this point on the language 
used in section 161, Indian Penal Code, which according to him refers to things to 
be done by a public servant or forbearing to do by such public servant in future. 
I am unable to agree with him The relevant words in section 161, Indian Penal 
Code, are as follows.— 
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for showing or forbearing to show, in the exercise of his official functions > 


From these words, it 1s argued by the learned Counsel that what 1s referred to is 
only for doing or forbearing to do any official act in future The word “reward?, 
according to Shorter Oxford Dictionary, means “a return or recompense made to, 
or received by, a person for some service or merit, or for hardship endured” It 
clearly denotes a payment for a past service If the contention of the learned 
Counsel 1s accepted, 1t will lead to an absurd position, namely, whenever a public 
servant stipulates to receive money for doing service, after service 1s rendered it will 
not be an offence under section 161, Indian Penal Code This can never be the 
intention of the Legislature Yahya Ah, J, ın Venkatasubbiah v Emperor’, on a 
sımılar contention raised, held that the term “reward ” ın section 161, Indian 
Penal Code, was manifestly intended to apply to a past service and that any other 
construction would lead to an absurdity. I respectfully agree with this decision. 
I do not, therefore, see any force in the contention of the learned Counsel The 
convictions of the appellant under section 161, Indian Penal Code, and section 5 (2) 
xead with section 5 (1) (d) of the Prevention of Corruption Act are confirmed. 


So far, as the sentence is concerned, I am inclined to take a lenient view The 
appellant ıs a middle-aged man who was getting a very meagre salary as a Clerk 
at the time he committed the offence He has lost his job He has been in jail 
for a week Taking all these circumstances into consideration, I do not think it 
necessary to send him back to jail and, therefore, I reduce his sentence of imprison- 
ment to the period already undergone 


The appeal is dismissed with the modification in the sentence. 
V.K. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT “—MR Justice K SRINIVASAN anD MR. Justice R. SADASIVAM 
Chinnapaiyan alkas Arumugham Petitioner.” 


Penal Gode (XLV of 1860), sections 299, 300, Thirdly and Exception 1 to sechon 300— 
Scope and applicability 
There 1s nothing to support to plea of the appellant that the deceased child spat 
on hım or showed its legs Even assuming ıt to be true, ıt is difficult to see how 
such act of the child of 5 years would constitute a provocation and much less grave 
provocation, to sustain the plea of grave and sudden provocation under Exception 
1 to section 300, Penal Code. 
On the facts of this case, however, it could not be said that the appellant intended 
to cause the death of the child It is not possible to bring the case under clause (3) 
of section 300 but only unde: the second clause of section 299 There can be no 
doubt that the appellant did intend to cause injuries to th child but it could not 
be said that the injuries were sufficient ın the ordmary course of nature to cause 
death Its clear from the medical evidence that the child died of shock The 
appellant, when he caught hold of the child and hit ıt against the stone twice, 
should have known that death was likely to be caused. The appellant could safely 
be convicted only under the second clause of section 299 of the Penal Code. 
Trial referred by the Additional Sessions Judge of the Court of Session of the 
Salem Division at Salem for confirmation of the sentence of death passed upon the 
said prisoner in Case No 4 of the Calendar for 1968 on 21st June, 1968, and Appeal 
by the said prisoner (accused) against the said sentence of death and the sentence 
of rigorous imprisonment for a period of six months passed under section 379 
Indian Penal Code, and directed to merge with the sentence of death, passed upons 
hım in the said. case 
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Crl.ANo 488 of 1968 28th October, 1968. 
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G. Harekrishnan for Appellant. 
The Public Prosecutor, for State. 


The Judgment of the Court was delivered by 


Sadasıvam, 7.—Appellant Chinnapaiyan alas Arumugham has been convicted. 
under sections 379 and 302, Indian Penal Code, for having committed theft of a 
silver waist-cord from the possession of the female child Rajeswari alas Nageswari,. 
aged about 5 years, and caused the death of the said child 1n the course of the same 
transaction, by dashing her against a big stone at about 9 A.M., on grd October, 1967 
at Jagir Ammapalayam village, and sentnced to R.I. for six months on the first. 
charge and to death, subject to confirmation by this Court, on the second charge. 
The sentence of imprisonment was ordered to merge with the capital sentence The 
appellant is the brothers’ son of P.W. 1, Ayithal ‘The deceased child Rajeswarı was 
the daughter of PW. 8, Ganesan, the son of P.W. 1. On the morning of grd 
October, 1967, the appellant approached his aunt, P.W. 1, and asked her fora rupee 
saying that he was feeling giddy as he had not taken food PW £ 1 told him that she 
had no money and offered to give him food. But the appellant did not want food. 
and went and sat near the well at a distance of 30 or 40 marks. P.W.3, Thangaraju, 
aged 12 years, PW 4 Selvaraju, aged 13 years, and other boys were playmg near 
the well. The deceased child Rajeswari was standing nearby ‘The appellant 
caught hold of the child, and snatched the silver waist-cord worn by it and when the 
child cried he dashed ıt on the stone nearby. PW. 1, her daughter P.W. 2, 
Govidammal, the boys P Ws 3 and 4, P W 5, Karuppa Chetti, living at a distance: 
of 50 feet from the well and P W. 6 Arunachalam, who was then going along the 
road, claim to have witnessed the occurrence. In spite of their crying aloud, the 
appellant dashed the child against the stone a second time and left the place Just 
after he passed P.W 6, the latter tooka cycle, which was being pushed along theroad. 
by one Manickam, and proceeded on it, with Manickam on the carrier, to catch 
hold of the appellant The cycle driven by P.W. 6 dashed against the appellant and. 
this resulted ın the appellant, P.W. 6, and Manıckam falling on the ground. The 
appellant sustained minor myuries, but he escaped He went to the Police Station, 
shortly after P.W 1 gave the complaint Exhibit P-ı The appellant was arrested. 
with his blood-stained dhoty. The appellant ıs alleged to have made a statement 
about the silver waist-cord, but no recovery was made in pursuance of the same. 
PW 2, Govindammal, took the child to the Mill Hospital, but the Doctor there 
found that the child was dead İt was only thereafter P.W. 1 gave the complaint. 
Exhibit P-1, in this case 


P.W 14, Dr Vijayal, conducted post-mortem on the body of the child Rajeswari 
and she found a laceration on the right side of the chin, and abrasion on the right 
side of the chest, a group of abrasions above the right chest, zn abrasion on the right 
chest below the axilla, an abrasion just above that injury and a minute abrasion on 
the left knee-cap. The doctor reserved her opinion as to the cause of death and 
. sent the viscera for chemical analysis and she gave her final opinion that the deceased. 
child would appear to have died due to shock on account of the ijuries to the 
abdominal wall and chest 


The appellant was produced before the Sub-Magıstrate, PW. 13, 
Thaiyanayagam, for his judicial confession bemg recorded PW 19 gave the 
necessary warnings and time for reflection and after satisfying himself that the appel- 
lant wanted to make a voluntary statement, recorded the statement Exhibit P-13. 
In this judicial confessions the appelint has stated that on the date of occurence, he 
went to beat his aunt’s son, P W 8, Ganesan, as he was unable to bear the troubles 
given by him, that P W 8 was not ın his house, that the child Rajeswarı, daughter 
of P.W. 8, spat on him and showed her left leg against him, that he lifted the child. 
catching hold of 1ts legs and dashed it out of anger and that immediately after dash- 
ing the child he went straight to the Police Station. 


During his examination under section 342 of the Code of Criminal Procedure, 
in the committal Court, the appellant pleaded inability to recollect whether he made 
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a judicial confession He stated that he did not know anything about the occurrence 
and that he saw the child lying dead on the rock and he ran away. During his 
examination under section 342 of the Code of Criminal Procedure in the Sessions 
Court, the appellant gave the following version . 


“ There was enmity between me and P.W 8 (Ganesan) He owed me Rs. 200. 
I went to his house to get back the amount He was not present. I quarrelled 
with his wife Kandayee The deceased child came out and spat on me and also 
showed her legs I pushed ıt down. There were stones there. It fell down on 
that. I was going away I heard people saying that the child had died. So 
I went straight to the Police Station ” 


Thus, the appellant does not dispute the fact that he took the child and hit ıt against 
the stone. There 1s also no reason to disbelieve the evidence of the eye witnesses, 
P Ws 1 to 6, about the act of the appellant ın catching hold of the child and hitting 
it twice against the stone During his examination in the Sessions Court the appel- 
lant has stated that he went to the house of P.W. 8 to demand repayment of the loan 
of Rs 200. But the only suggestion made to P.W. 1 1s that the appellant returned 
from Tirupathi, four days prior to the occurrence, with Rs 200. There was no 
suggestion to her that he gave the said amount to PW. 8 In fact, no suggestion 
was made to P.W 8 that he took any loan from the appellant. Even in his judicial 
confession, Exhibit P-13, the appellant has not mentioned that he gave any loan 
toP.W. 8 He has only stated therein that P.W. 8 gave him trouble for a long time 
and that unable to bear the same he went to beat him PW.ı has stated that the 
appellant came and asked her for a loan of a rupee and that she offered to give him 
food. Itis clear from the evidence of P.Ws. 1 and 8 that the appellant was leading a 
wayward life and that P W. 8 has even chastised him on one occasion. 


The plea of the appellant that the deceased child had spat on him and raised 
its legs does no doubt find support in the judicial confession, Exhibit P-13. But 
there is nothing ın the evidence of P.Ws. 1 to 6 to support this statement The 
learned Sessions Judge has rightly pomted out that in the earhest report, Exhibit P-1 
given by P W. 1 she has given the same version which she has given at the tral 
There 1s nothing in Exhilit P-1 to support the pleaof the appellantthat the deceased 
child spat on him or showed its legs, Even assuming the said statement in Exhibit 
P-13 to be true, we fail to see how the act of the young child of 5 years would consti- 
tute a provocation and much less grave provocation, to sustain the plea of grave and. 
sudden provocation under Exception (1) to section 300, Indian Penal Code. 


We entertain grave doubts whether the appellant committed theft of the silver 
waist-cord worth a few rupees, from the child Itis unlikely he would have attempt- 
ed to commit theft of that waist-cord ın the presence of so many witnesses It is 
true P Ws. 1 to 5, among the eye-witnesses, speak to the appellant having snatched 
away the waist-cord Evidently, the act of the appellant in taking hold of the child 
and the subsequent missing of the waist-cord must have induced a belief in these 
witnesses that the appellant took away the waist-cord It should be noted that the 
appellant immediately went to the Police Station with his blood-stained dhoti and 
surrendered there No waist-cord was recovered ın pursuance of any statement 
made by the appellant The guilt of the appellant under section 379, Indian Penal 
Code, is therefore doubtful and the appellant ıs entitled to the benefit of the doubt. 


On the facts of this case, 1t could not be said that the appellant intended to 
cause the death of his aunt’s grand-daughter. It1s however clear from what we have 
stated that the appellant did catch hold of the child and hit ıt twice on the stone near 
the well. The evidence of PW 14, Dr. Vyayal shows that the external injuries 
sustained by the child were minor abrasions and lacerations and the injuries were 
all simple and could not, by themselves, account for the death of the chuld. The 
Doctor also stated that if a child wasdashed on a rock orstone forcibly by some one 
holding 1ts legs, some more injuries could have been caused and the head might have 
been broken and that ıt all depended upon the force used Having regard to the 
nature of the injuries found on the child, it 1s obvious that much force could not have 
been used by the appellant We have already referred to the evidence of the Doctor 
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that she had reserved her opmion about the cause of death and sent the viscera for 
‘chemical analysis She, however gave her opmion finally that the child would have 
died of shock due to the injuries to the abdominal wall and chest It is clear from 
her evidence and the post-mortem certificate, that the chambers of the heart were 
empty, and this grves a clue as to how the shock caused the death of the child. In 
‘Glaister’s Medical Jurisprudence and Toxicology, Eleventh Edition, page 127, ıt 1s 
stated as follows: 


“ Primary shock, a frequent cause of syncope, results from different ımpulses 
which cause reflex vasodilatation and a resultant serious fall in the blood-pressure 
due to the actual diminution of the volume of the blood passing through the heart 
to the arteries. The capillaries of the skeletal muscles are chiefly affected, and 
in these the blood collects instead of returning to the heart, causing a temporary 
deprivation of the blood from the circulation and cerebral anaemia” 

In Modr's Medical Jurisprudence and Toxicology, Sixteenth Edition, page 249, 1t 
is stated that death may occur from shock without any visible inyury from paralysis 
of the heart by a blow on the cardiac region, or from the ınhibitory action of the 
solar plexus caused by a blow on the pit of the stomach ın the upper part of the 
abdomen. 

Having regard to the above facts ıt 1s not possible to bring the present case under 

clause (3) of section 300, Indian Penal Code, but only under the second clause of 
section 299, Indian Penal Gode There can be no doubt that the appellant did 
intend to cause ınjuries to the child but it could not be said that the injuries were 
sufficient in the ordinary course of nature to cause death. It 1s clear from the medi- 
cal evidence in this case that the child died of shock The appellant, when he 
caught hold of the child and hit it agamst the stone twice, should have known that 
death was likely to be caused The appellant could safely be convicted only under 
the second clause of section 299, Indian Penal Code The conviction of the appellant 
under section 302, Indian Penal Code, ıs therefore altered to one under section 304. 
(Part I), Indian Penal Code The sentence of death is set aside and instead we ımpose 
on him a sentence of rigorous imprisonment for seven years The conviction of 
the appellant under section 379, Indian Penal Code, and the sentence of rigorous 
‘imprisonment for sıx months imposed ın respect of the same are set aside. 
V.K. ——— Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr. Justice K. SRINIVASAN AND MR. Jusrice R. Sapastvam. 


The Union of India ownıng the Southern Railway, represented 
by the General Manager, Park Town, Madras .. Appellant * 


v 
The Seyadu Beedı Company, Tirunelveli Junction, by its 
Managing Partner, TUS Batgurubbanı, and another .. Respondents, 


Lamitaton Act (IX of 1908), Article 3o—Sut against carrier for compensation for losing or 
uyurmg goods—Starting point, limetation—Statement that plaintiff's clam 1s under 
envestigation and that he will be advised on finalisation of claim—Whether amounts to 
wmplied admission of lability 

Practice—Costs—Appellant succeeding only on ground of limitaton—Partres directed to 
bear ther respective costs 
Article 30 mentions that the time begins to run from the date when the loss 

or injury occurs The actual loss or ınjury to the goods may occur on one date 
and the carrier may come to know of it only on a later date and the interval 
between the two dates may be more than one year It would not be reasonable 
to construe the tıme from which the limitation commences to run under Article 30 
of the Limitation Act of 1908 as the actual date of the loss or injury, and 1t1s on 
account of this fact, the Courts rely on the date on which the carrier of the goods 
after coming to know of the loss or myury to the goods conveys the information to 
the consignor as the startıng point for limitation 


*Appeal Nos, 38 (Tr) gol of 1962. 12th November, 1968, 
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According to column (3) of Article 300f the Limitation Act, the starting point of 
limitation would be the date of the loss or injury to the goods, though after the 
goods were consigned by the consignor he would not be ın a position to know the 
precise date on which the loss or myury has occurred and that the burden would be 
-on the railway administration who want to non-suit the plamtıff on the ground of 
limitation to establish that the loss or injury occurred more than one year before 
the institution of the suit The period of limitation could not be put to a later 
‘date when the extent of the mjury 1s ascertained, or the quantum of actual damages 
is assessed If the Legislature intended to fix the date of the assessment of the 
actual damages as the starting point of limitation, 1t would have specifically 
expressed it ın unambiguous terms It depends on the fact and circumstances 
of each case as to when the plaintiff suing a carrier for compensation for losing 
or injuring the goods really comes to know of the loss or injury to his goods 


The fact that the Chief Commercial Supermtendent of the Railway has men- 
tioned that the claim of the plaintiff was under investigation and that he will be 
advised definitely on the finalisation of the claim cannot be construed as even an 
implied admussion of liability. The further statement calling upon the plaintiff 
to abstain from rushing to Court and threatening him that he would he held liable 
‘for costs 1f he did so could not also be considered as an ımplied acknowledgment 
of liability, on the ground that the plaintiff was ınvited to desist from suit on 
promise of settlement. 

On facts held, the claim was barred by limitation. As appellant succeeded ' 
only on ground of limitation parties were ordered to bear their respective costs in 
both the Courts. 

Appeal against the decrees of the Court of the Subordinate Judge, Tirunelveli, 
dated 28th August, 1961 in Original Suit Nos 5 of 1959 and 56 of 1960. 


K.G. Jacob, S.K L. Ratan and R. Vedantham for Appellant, R. Gopalaswam 
Ayyangar and T. R Mam for Respondent in A. S. No. 38 of 1962. 


K C Jacoh and S.K L. Ratan, for Appellant and S. M. Amjao Naimar and 
S M. Abdul Kader for Respondent in A S No. 401 of 1962. 


The Judgment of the Court was delivered by 


Sadasıvam, 7.—The Union of India owning the Southe:n Railway, represented 
‘by the General Manager, Madras, has preferred these appeals against the common 
judgment in O.S. Nos. 5 of 1959 and 56 of 1960, on the file of the Subordinate Judge’s 
Court, Tirunelveli, decreeing the claim for damages made by the plaintiff (ın each 
of the suits) It 1s an undisputed fact that the respondent in each of the appeals 
consigned beedi parcels with the appellant-railway on 7th September, 1957 for 
being transported to Colombo and that the goods were drenched by water and 
damaged on 17th September, 1957, the very day on which they were loaded on the 
ship “S.S Iren” belonging to the appellant-railway The learned Subordinate 
Judge Tirunelveli, negatived the pleas put forward by the appellant and decreed 
the suits for damages. 

Sri S K. L. Ratan appearing for the appellant ın these appeals argued the 
appeals mamly on the question of limitation and also to some extent on the ques- 
tion whether there was negligence and misconduct on the part of the railway to 
make them liable for damages. 


On the merits of the case, we see no sufficient ground to differ from the finding 
of the trial Court. The goods of the respondents were loaded in No. 3 hatch ın the 
ship and the loading was completed at 12-10 P.M on 17th September, 1957 and the 
hatch was battened down. When the hatch was again opened to load other goods 
at about 2-45 P.M , it was found that the hold was flooded with sea water. The evi- 
dence of D W 8, Rama Rao, Marine Superintendent, Southern Railways, and the 
report Exhibit B-2 made by him show that there was no leak ın ship and that ın his 
opinion it appeared to be a case of planned sabotage The ship was guarded by 
the employees of the appellant-railway and so the only reasonable inference ıs that 
the damage should have been caused either by the wilful acts of the appellant’s 
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employees, or by others on account of the negligence of the appellant’s employees. 
We agree with the findings of the learned Subordinate Judge that the damage to 
the goods of the plaintiff in each of the suits was due to the misconduct on the part 
of the servants of the railway. 


. There is no dispute about the fact that Article 30 of the Limitation Act of 190g 
appl'es to the facts of this case and it provides one year period of hmutation for a suit 
against a carrier for compensation for losing or injuring goods and the time from 
which the period begins to run ıs “ when the loss or injury coccurs ”. In Union of 
India v. Amar Singh}, it has been held that the burden is upon the defendant-railway 
who seeks to non-suit the plaintiff on the ground of limitation to establish that the 
loss occurred beyond one year from the date of the suit and that the proposition is 
self-evident and no citation is called for. In construing Articles 30 and 31 of the 
Limitation Act, the Supreme Court has observed in Bootamal v. Umon of Inda?, 
that ordinarily the words of a statute have to be given their strict grammatical 
meaning and equitable considerations are out of place, particularly in provisions of 
law lımıting the period of limitation for filing suits or legal proceedings. Article go 
of the Limitation Act, as already pointed out, mentions that the tıme begins to run 
from the date when the loss or injury occurs. The actual loss or injury to the goods 
may occur on one date and the carrier may come to know of it only on a later date 
and the interval between the two dates may be more than one year. It would not 
be reasonable to construe the time from which the limitation commences to run 
under Article 30 of the Limitation Act of 1908 as the actual date of the loss or injury, 
and it is on account of this fact, the Courts rely on the date onwhich the carrier of 
the goods after coming to know of the loss or injury to the goods conveys the ınfor- 
matıon to the consignor as the starting point for limitation Itis common knowledge 
that when a person loses an article, he may not be aware of the loss immediately, but. 
only at some later date when he needs that article and searches for 1t and finds it 
missing In Umon of India v. Sıtaramaıah9, a Bench of this Court has held that under 
Article go of the Limitation Act of 1908, limitation will begin to run only from 
the date on which the consignee was informed of the injury to the goods. 


The learned Advocates for the respondents urged that in cases where the con- 
signor takes open delivery of the goods after ascertaining the extent of damage to the 
same, the period of limitation will commence to run only from the date of such open 
delivery In Umon of India v. Sitaramiah®, the consignee took open delivery of the 
goods on 21st September, 1950 and even 1f that date was taken as the starting point 
for limitation, the suit was barred by limitation and it was in that context it was 
observed that limitation would, ın any event, start running from 21st September, 
1950. We have already referred to the decision in that case that tame will start to 
run only from the date on which the consignee became aware of the injury to the 
goods. In Sultan Pilla: and Sons v Umon of Indiat, it has been held that ın a suit 
for damage to goods against a carrier, the proper Article of the Limitation Act 
applicable is Article 30 and time will run from the date on which the consignee 
becomes aware of the damage and that the date of repudiation of the claim by the 
carrier cannot be the starting point of lımıtatıon in such cases. It 1s clear from the 
facts of that case that the plamtiff therem had come to know in a general way even 
prior to his taking open delivery on 6th December, 1956 that the tobacco consigned. 
ın that case had been wetted and damaged. It was held in that decision that lımıta- 
tion began to run only from 6th December, 1956 as 

“ the exact nature of the injury and quantum thereof on which alone he could. 

have clarmed damages was known to hım only when the goods were examined. 
after opening each bag and ascertaining ıts condition ” 


It depends on the facts and circumstances of each case as to when the 
plaintiff sug a carrier for compensation for losing or injuring the goods really 
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<omes to know of the loss or injury to his goods. Thus the above decision could be 
distinguished on the facts of that case If, however, the decision purports to lay 
down that ıt is only when the plaintiff comes to know the nature of the injury and 
the extent of the same, irrespective of prior knowledge that his goods were injured, 
the period of limitation would commence, it would be opposed to the plain wording 
of Article 30 of the Limitation Act and the decision of the Supreme Court in Jeimull 
Bhojra v. D. H. Ratlway! It is clear from this decision that according to column (3) 
of Article 30 of the Limitation Act, the starting point of limitation would be the date 
of the loss or injury to the goods, though after the goods were consigned by the con- 
signor he would not be if a position to know the precise date on which the loss or 
anjury has occurred and that the burden would be on the railway administration 
who want to non-suit the plaintiff on the ground of limitation to establish that the 
loss or injury occurred more than one year before the institution of the suit. We 
have already referred to the decision ın Unton of India v Sıtaramıah?, where ıt has 
been held that the tıme will start to run from the date on which the consignee became 
aware of the mjury to the godds. The decision in East Indian Railway and others v. 
Goprlal Sarma’, that the tıme does not run from the date of plaintiff’s knowledge and 
that ıt begins to run from the date when the injury was actually caused and that the 
burden of proving when the injury was caused rests upon the carrier has been cited 
‘with approval in that decision. Thus even in a case falling under Article 49 of 
the Limitation Act for compensation for injury to property, the period of lımita- 
tion commences from the date when the property 1s injured The period of hmi- 
tation could not be put to a later date when the extent of the injury is ascertained, 
or the quantum of actual damages 1s assessed If the Legislature intended to fix the 
date of the assessment of the actual damages as the starting point of limitation, it 
would have specifically expressed ıt ın unabmiguous terms. We have alredy 
referred to the decision in Bootamal v Union of Indıa*, where it has been pointed 
out that the words of a statute have to be given their strict grammatical meaning and 
equitable considerations are out of place, particularly in provisions of law limiting 
the period of limitation for filing suits or taking legal proceedings. ` 


We shall first deal wıth the claım of the plaintiff in O S. No. 5 of 1959, on the 
file of the Sub-Court, Tırunelvelı. Exhibits A-14 to A-17 show that the assessment 
of damages to the plaintiff’s goods was made on 13th November, 1957. Even if 
this is taken as the starting point of lımıtatıon, and two months’ time required to be 
given to the defendant ın giving notice under section 80, Civil Procedure Code is 
excluded, the suit should have been filed on 13th January, 1959. But the suit was 
actually filed on goth January, 1959. The suit is, therefore, clearly barred by 
limitation. But the learned Subordinate Judge accepted the plea of the plaintiff 
that there was an acknowledgment of liability by the railway in Exhibit A-32, 
which is as follows : 


“ While acknowledging receipt of your notice referred to above on behalf of 
your clients Messrs. Seyadu Beedi Company, Sindu Poondurai, Tirunelveli, 
I have to state, that the Railway is having the matter thoroughly ınvestigated 
and that the cause of damage by water 1s being enquired, and it ıs hoped your 
clients will be advised definitely on the finalisation of the claim shortly. 


If, however, in the meanwhile, your clients take the matter to Court, please note 
and notify them that they will be held hable for all costs the Railway incur in 
such a proceeding.” 


Admuttedly, there is no express acknowledgment of liability in this communication 
sent by the railway to the plaintiff. Sr: R. Gopalaswami Iyengar appearing for 
the respondent-plaintiff urged that on a reading of the plaintiff’s Advocate’s notice 
Exhibit A-29 along with this letter Exhibit A-32, it will be clear that there 1s an 
implied acknowledgment of liability. The railway has merely acknowledged the 
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receipt of the notice Exhibit A-29 sent by the plaintiff The fact that the Chief 
Commercial Superintendent of the Southern Railway has mentioned ın Exhibit 
A-32 that the claim of the plamtiff was under investigation and that he will be 
advised definitely on the finalisation of the clam cannot be construed as even an 
impled admıssıon of habihty The further statement in Exhibit A-32 calling upon 
the plamtıff to abstain from rushing to Court and threatening him that he would. 
be held lable for costs if he did so could not also be considered as an implied acknow- 
ledgment of hability, on the ground that the plamtiff was invited to desist from suit 
on promise of settlement It 1s not possible to spell out an admıssion of hability 
by even a liberal construction of the letter, Exhibit A-g2 The claim of the plaintıff 
in OS No 5 of 1959, on the file of the Sub-Court, Tirunelveli, is clearly barred by 
limitation 

The plaintff ın OS. No. 56 of 1960, Sub-Court, Tirunelveli, took open deli- 
very of the goods on roth December, 1957. If he had no prior knowledge of the 
injury to his goods, he could certainly rely on the date. of Exhibit A-64 as the starting 
point for limitation and the suit would be within time as found by the lower Court 
But the Chief Commercial Superintendent has given ıntımation to the plaintiff 
in OS No 56 of 1960, on the file of the Sub-Court, Tirunelveli, of the injury to the 
goods even by his letter Exhibit A-63, dated gth October, 1957, which the plamtff 
had received on 13th October, 1957, as mentioned in paragraph 5 of the plaint. 
Hence the period of limitation would commence to run from 13th October, 1957, 
and the suit should have been filed on or before 13th December, 1968. But the 
suit was actually filed on 17th December, 1958, after a delay of four days. The 
certificate of damages and shortages marked as Exhibit A-64 can hardly be cons— 
trued as an express or implied acknowledgment of liability to pay compensation or 
damages to the plaintiff. The certificate Exhibit A-64 1s only with regard to the 
assessment of damages to the plaintiff’s goods and ıt has nothing to do with the habr- 
lity of the Southern Railway to the plaintiff The clam of the plamtıfın OS. 
No 56 of 1960, on the file of the Sub-Court, Tirunelveli, 1s also barred by lımıtatıon.. 


. Sri R. Gopalaswami Iyengar appearing for the respondent in Appeal No. 3& 
of 1962 urged that, ın any event, he would be entitled to recover Rs. 4,800 mentioned. 
ın paragraph 11 of the plaint from the Southern Railway The said amount repre- 
sents the duty paid by the plaıntıff to the Central Excise and the plaıntıff would be 
entitled to get a refund of the same if the goods had been exported outside India. 
In his notice Exhibit A-37, the plant ın OS No 5 of 1959, on the file of the Sub-- 
Court, Tirunelveli, has claimed the total damages of Rs 38,455.16, as falling under 
two heads mentioned in paragraphs 8 and g of the said notice The plaint in this. 
case is in conformity with the notice and paragraph 12 of the plaınt refers to the 
total damages of Rs. 38,455 16 as falling under the two heads mentioned in the 
two prior paragraphs The claim against the Southern Railway for the entire 
compensation claimed in the suit is one falling under Article 30 of the Limitation. 
Act We, therefore, fail to see how the claim for compensation for the loss of duty 
paid by the plaintiff in respect of which he could have got refund, if the goods had. 
been exported outside India, would stand independent of the compensation for 
injury to the goods 


For the foregoing reasons, the decree and judgment in both the suits, OS. 
No. 5 of 1959 and O'S. No 56 of 1960, on the file of the Sub-Court, Tirunelveli, 
are set aside and the suits are dismissed on the ground that they are barred by lımı- 
tation. But, ın view of the fact that the appellant-ratlway succeeds only on the 
question of limitation, we direct the parties ın each of the appeals to bear ther 
respective costs in both the Courts. 


S.V.J. Appeals allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE A ALAGIRISWAMI 
Regmald Danıcal .. Appellant.* 
v , 
Sa.ojam and another Respondents 


Guardians and Wards Act (VII of 1890), sections 17, 19, and 25—JInterpretation—Appoini- 
ment of guardian of the person of child of tender years—Application by the father—Father 
living with a mistress mn kıs house—Father of a fit person to have the custody of Ins child 
—Section 17 1f overrides section 19 
The evidence 1s sufficient to establish that since April, 1967, the appellant 1s 

lıvıng with Gomathı The conclusion that follows 1s that the appellant ıs living 
with a mistress in his house The lower Court was not correct ım thinking that 

the appellant’s conduct m relation to his wife is one of hatred Exhibits B-1 and 

B-2 written m the heat of passion cannot be solely relied upon to prove either that 

the appellant ill-treated the first respondent or that he hated her. In any case 

the fact that the appellant ill-treated his wife would not be relevant consideration 

in commg to the conclusion that he ıs not a proper person to have the custody of 
his child, nor can ıt be said m this case that the appellant has permitted or allowed 

the other persons to have the custody of his child, and therefore, he should not be 

allowed to have the custody ofthe child. The child was taken away in November, 

1966 and after giving notice, the petition has been filed on 6th January, 1967. 

There ıs no delay m the appellant takmg action ; this petition ıs not merely to 

forestall any action that might be taken agaist him for all that he has done to 

his wife. - 


When section 17 of the Guardians and Wards Act lays down that in appointing 
or declarmg the guardian of the minor, the Court shall be guided by what 
appears ım the circumstances to be for the welfare of the minor, it does not 
mean that section 17 over-rides section 19 Only if the father is unfit to be the 
guardian, can the question of the welfare of the mmor come into consideration. 
In other words, under section 17 there is no question of a guardian of his person 
bemg appointed 1f the father 1s alive and is not unfit to be the guardian. The 
father ıs entitled to be the guardian even against the mother as long as he 1s not 
held to be unfit to be the guardian of the person of his son 

When an application under section 25 ıs filed by a father, the only consideration 
would be whether the father 1s unfit to be the guardian of his minor child Ifhe 
is not unfit, no other question can arise. ` 

A person who 1s lıvıng with a mistress m his house can hardly be considered 
to be a person fit to have the custody of his child of tender years From this pomt 
of view, it is better that the custody of the child contmues to be with the mother.. 

Appeal agamst the orde: of the District Court, Kanyakumari at Nagercoil, 

dated 4th November, 1967 and madem G and W O P No 1 of 1967 

S. Padmanabhan, for Appellant 

T R. Ramachandran and T R Rajagopalan, for Respondents 

The Court made the followmg : 


Orper.—This appeal arises out of an application under section 25, Guardians 
and Wards Act, filed by the appellant for the custody of his son from the first res-- 
pondent, his wife The appellant’s case was that on 19th November, 1966 his son, 
aged six years, was taken away by the first respondent and is lıvıng with the second 
respondent, her father The first respondent contended that on llth November, 
1966 the appellant came home fully drunk, beat her and diagged her out of the house 
and later left the house for good, that what he did upset her mentally and as the 
appellant did not return to the house till 19th November, 1966, she had to leave‘ the 
house Her case further was that the appellant has taken to another woman by name- 
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Gomathı and he is unfit to be the guardian of the child The lower Court took the 
view that the pomt that arose for consideration was whether ıt was in the interests 
of the mmor to hand over the custody of the child to the appellant and in order to 
determine that pomt ıt had further to decide whether the petitioner has taken to 
another woman by name Gomathi and married her The lower Court was of 
the view that the appellant had married Gomathi and that it was not m the 
interests of the mmor to hand him over to the appellant and dismissed the petition. 


I do not think that the lower Court was right in its conclusion that the appellant 
had married Gomathı ‘The appellant ıs an Advocate and is a Christian He 
would certamly know that he cannot marry a second wife, while the first wife is 
livmg, whether she 1s a Christian or a Hindu. I do not thmk that the evidence 
of taxi-drivers R W. 3 and R W. 4 can be relied upon to hold that the appellant 
had married Gomathi P W Ss evidence that the appellant 1s now livmg with 
Gomatthı cınnot also prove that the appellant had married Gomathi. The evidence 
of P. Ws. 6, 7 and 8 also does not establish that the appellant had married Gomathi. 
But I thmk the evidence 1s sufficient to establish that since April, 1967, the appellant 
is hving with Gomathı. The conclusion that follows ıs that the appellant ıs living 
with a mistress m hıs house The lower Court was not correct m thinking that the 
appellant’s conductin relation to his wife is one ofhatred Exhibits B-l and B-2 written 
in the heat of passion cannot besolely relied upon to prove either that the appellant 
ill-treated the first respondent or that he hated her. In any case the fact that the 
appellant ill-treated his wife would not be a relevant consideration in coming 
to the conclusion that he is not a proper person to have the custody of his child ; nor 
can it be said ın this case that the appellanthas permitted or allowed the other persons 
to have the custody of his child, and therefore, he should not be allowed to have the 
custody of the child The child was taken away in November, 1966 and after giving 
notice, the petition has been filed on 6th January, 1967. There is no delay m the 
appellant taking action , nor am I satisfied that this petition is merely to forestall 
any action that might be taken against him for all that he has done to his wife. I 
do notsee how this petition can forestall any such action and even if all that the wife 
alleges against her husband 1s true apart from the fact of his keeping a’ mistress I do 
not see what action she could take agaist the appellant. If the first respondent 
can take proceedings either for ‘Judicial separation or for divorce, the' very 
consideration mentioned by the lower Court would show that the appellant would 
not mind such action being taken. Therefore, the case would have to be 
considered without reference to the appellant’s attitude towards the first respondent 
or without reference to the contention that the present petition is intended only to 
forestall any action that the first respondent might take against the appellant. 


I consider that the lower Court was not correct in proceeding to determme 
this question merely on consideration whether it was in the interests of the minor 
to make him over to the appellant. Though this petition is under section 25 of the 
Guardians and Wards Act, sections 17 and 19 of that Act are also relevant in dis- 
cussing this question. Section 17 m so far as it ıs relevant reads : 


“17, (1) In appointing or declaring the guardian of minor, the Court 
shall, subject to the provisions of this section, be guided by what, consistently 
with the law to which the mmor is subject, appears in the circumstances to be for 
the welfare of the minor. 

(2) In considering what will be for the welfare of the minor, the Court shall 
have regard to the age, sex, and religion of the minor, the character and capacity 
of the proposed guardian and his nearness of kin to the minor, the wishes, if any, 
of the deceased parent, and any existmg or previous relations of the proposed 
guardian with the minor or his property ..... 3 


Section 19 reads : 


“19. Nothing in this chapter shall authorise the Court to appointor declare 
a guardian of the property of a minor whose property is under the supermtendence 
ef a Court of Wards or to appoint or declare a guardian of the person........ 
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(a) ofa minor whoisa married female and whose husband is not, in the 
opinion of the Court, unfit to be guardian orher person, or (b) of a minor whose 
father 1s livmg and ıs not m the opinion of the Court unfit to be guardian of the 
person of the mmor, or 
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Thus in the case of a mmor whose father is livmg and is not in the opinion of 
the Court unfit to be guardian of the person of the minor, no guardian can be appom- 
ted. When, therefore, section 17 lays down that m appomtmg or declarmg the 
guardian ofa minor, the Court shall be guided by what appears in the circumstances 
to be for the welfare of the mmor, ıt does not mean that section 17 over-rides sec- 
tion 19. Only ifthe father 1s unfit to be the guardian, can the question of the welfare 
of the mmor come into consideration In other words, under section 17 there is no 
question of a guardian of his person bemg appointed 1f the father 1s alive and ıs not 
unfit to be the guardian. The father is entitled to be the guardian even as against 
the mother as long as he 1s not held to be unfit to be the guardian of the person of his 
son. In Audappa v Nellandram1, a Bench of this Court discussed the question and 
observed as follows : 

“The fact that the father has married a second wife is not a sufficient ground 

for holding that he 1s unfit to be the guardian of his children. 

The learned Vakıl for the appellant relies on Bindo v Sham Lal®, which seems 
to lay down that if the father marries agam, he ought to be deprived of his 
legal right of guardianship. The learned Judge refers only to section 17 and says 
that the welfare of the girls is the primary consideration There ıs no doubt 
that that would be the consideration which would influence the Court ultıma- 
tely; at the same time, ıt uoght not to be forgotten that the Legislature advisedly 
draws a distinction between the legal rights of husband and parents on the one 
side and those of the other near relations on the other In the first class of cases, 
1t must be established that any act or conduct of the husband or father renders 
him unfit for guardianship; the fact that the child may be happier and more 
comfortable with other relations 1s not sufficient to deprive the two relations 
referred to of their right and duty, the same sanctity does not attach to the 
rights claimed by the other relations. It is for these reasons that section 19 of 
the Guardians and Wards Act lays down that the Court must be satisfied that 
the husband or the father is unfit to be the guardian of his wife or child 
respectively before ıt can appomt another person as the guardian. For these 
reasons we are unable to follow the decision in Bindo v. Sham Lal®, The decision 
In re Gulba and Lalba:?, deals with the guardianship of other near relations. 
To such cases section 19 does not apply and only consideration which should 
weigh with Courts is the welfare of the minor. We think the order of the District 
Judge is right, we must dismiss this appeal ” 

The Calcutta High Court ın Bumala Bala v. Bhagirath Shahut, has also held 

similarly. The relevant portion of the judgment 1s as follows :— 


“ The two sections of the Guardians and Wards Act, relevant on the point, are 
sections 17 and 19(4) Undersection 19 (4) the father has the undisputed right to 
the guardianship of his child, so long as he is not and has not become unfit for 
the purpose. Under section 17, ıt is the interest and welfare of the minor 
concerned, which should be the guiding factor in the matter of appomtment 
of his guardian. 


The Courts power to appoint or declare a guardian of the person and/or pro- 
perty of a mmor 1s contamed in Chapter II of the Act, where section 19 also 
occurs In that context, the opening words of section 19 may well suggest that, in 
view of clause (b) of the said section, where the father of the minor is alive and is not 
unfit to be the guardian of the person of the minor concerned,no question of appoint+ 

m m, 
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ment or declaration of guardian of his person will arise and the Comt will have 
no jurisdiction to make any such appomtment or declaration From that point 
of view, section 17, which, on its own words, applies only where the Court has 
to appoint or declare the guardian of a mınor, may not be relevant so far as 
section 19 is concerned, or, to be more precise, and explicit, the said section 17 
may not be strictly relevant m judging the fimess or unfitness of the father for 
purposes of guardianship, as contemplated m the said other section 19 of the Act. 
That however, does not, ın our opınıon, rule out altogether consideration of the 
question of welfare and/or mterest of the mmor m adjudging such fitness or unfit- 
ness of the father It will, no doubt, not be the paramount or the supreme over- 
riding consideration in the matter as ıt would have been if section 17 had applied, 
but 1t may well be, and indeed, ıt will stıllbe one of the matters for consideration 
even under section 19. The question of fitness or unfitness of a person for the 
guardianship of a mmor cannot be wholly dissociated from the welfare and inte- 
rest of the minor concerned m any case whatsoever, but while, in other cases, 
it will almost be the paramount or the deciding factor, in the case of the husband 
and the father under clause (a) and clause (b) respectively of section 19, ıt will 
only be one of the factors to be considered for judgmg their fitness or unfitness 
for the guardianship. The result will be that, merely on this ground, namely, 
that the mmor’s welfare and/or interest will be better served by some other 
person as guardian, the husband’s or the father’s position as guardian of the 
particular minor cannot 1s disturbed, or, in other words unless they are con- 
sidered to be ‘unfit’, and distinguished from ‘less fit’ for such purpose, their 
position, as the guardian as aforesaid, should be mamtamed and left undis- 
turbed. To throw them out the test should be one of unfitness and not simply 
relative unfitness or mferiority ın fitness and, in applyıng such test, the mterest and 
welfare of the mmor will, znier alia, have to be taken into consideration ” 


Reliance was placed on behalf of the respondents on the decision of Ramaswami,J., 
in MR. Richard v Mrs. Richard’. The learncd Judge there held that a mala fide 
application, under section 25 by a father for the custody of his daughter of tender 
years, who was living with her mother, filed more or less as a counterblast to the 
petition of the mother under section 488 Crimmal Procedure Code, deserved no 
encouragement But as I have already held that this petition 1s not one intended 
to forestall any action, which might be taken by the first respondent, this part of the 
decision will not apply. The learned Judge also held that in deciding the question 
of custody, the welfare of the mmor is the paramount consideration and the fact 
that the father is the natural guardian would not apso facto entitle hım to custody 
and that the prmcipal considerations or tests which have been laid down under 
section 17, in order to secure this welfare, are equally applicable in considering the 
welfare of the minor under section 25 The learned Judge does not lay down that a 
mother can be appomted ın preference to the father as the guardian of the minor 
child merely because the welfare of the minor 1s the paramount consideration. 
But he does lay down that ın an application under section 25, the welfare of the 
minor would be the paramount consideration Whether different considerations 
arise, when the application is one under section 25 as distinguished from cases to 
which section 19 applies, I shall consider later The learned Judge after pointing 
out the considerations against transferring the custody of the minor to the father 
and how the mterestsof the minor are paramountheld that the fact that the father is 
the natural guardian would not ‘so facto’ entitle him to custody The learned Judge 
goes on to observe that m fact there is often must confusion m regard to clause 
(b) of section 19 of the Act, which states that “ nothing in this chapter shall authorise 
the Court to appomt or declare guardian of the person of the minor whose father is 
living and 1s not, m the opinion of the Court, unfit to be the guardian of the person 
of the mınor ”, that all that clause (b) means 1s that the Court cannot appomt a 
father as guardian under the Guardians and Wards Act; that he 1s the natural 
lawful guardian of his own minor childien, but that if the father make an application 
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for guardianship for the purpose of obtainmg the custody of the child from another, 
the application will be treated as one under section 25 of the Act. With great 
respect to the learned Judge I am unable to agree with him that allthat clause (b) of 
section 19 means 1s that the Court cannot appomt a father as guardian under the 
Guardians and Wards Act Nor, m my opmion, 1s the learned Judge correct ın 
sayıng that if the father makes an application fo. guardianship for the purpose of 
obtammg the custody of the child from another, the application will be treated 
as one under section 25. There can be no question of the father applying to be 
appomted guardian for such a purpose In making this observation, the learned 
Judge has not taken mto consideration the observations of the Bench of this Court in 
Audiappa v. Nallendranı1, to which I have already referred. Ido not think that there 
is any confusion with regard to clause (b) of section 19 As I already pointed out, 
I think it 1s quite clear that except where the father is unfit, nobody else can be 
appointed as guardian of the mmor and the question of the welfare of the minor 
without reference to the unfitness of the father does not come in at all. Reliance 
was also placed upon the decisions m Ba: Tara v Mohanlal Lalubhaı? and Saraswath 
Ved v Shrinad Ved’. In Bar Tara v. Mohanlal Lalubhaı? the learned Judges held 
that in an application under the Guardians and Wards Acts made by the father to 
obtain custody of his mmor son, the only question to be considered ıs whether ıt will 
be m the mterests and welfare of the mmor to return to the custody of the father. 
They relied upon the decision of the Privy Council ın Anne Besant v. Narayaniah*. 
The Privy Council case was not one where the conflicting claims of a father and a 
mother arose. The only relevant portion in the Privy Council judgment 1s that 
no order declaring a guardian could, by reason of the 19th section of the Guardians 
and Wards Act, 1890 be made durmg the respondent’s life (father’s life) unless in 
the opmior of the Court he was unfit to be their guardian, which was clearly not 
the case Now to my mind this observation itself shows that the father would be 
also entitled to the custody of his mmor son. In Saraswathi Ved v. Shrinad Vasanlı 
Ved3, also ıt was held that the paramount consideration ın the matter of the custody 
of a mmor of tender years in the interest of the child rather than the rights of the 
parents and that human nature bemg much the same all the world over, if the 
mother 1s a suitable person to take charge of the child, ıt 1s quite impossible to find an 
adequate substitute for her for the custody of a child of tender years and consequently 
the mother ıs preferrable to the father ın such case. One may not disagree with the 
learned Judges when they say that 1f the mother is a surtable person, it is quite ım- 
possible to find an adequate substitute for her for the custody of a child of tender 
years and consequently the mother is preferable to the father in such case If they 
intend to lay ıt down as a proposition of law, it does not seem to be well founded. 
No doubt they refer to the earlier decision of the Bombay High Court in Za: Tara 
y. Mohan'al? and that of the Privy Council in Anne Besant v Narayamah4, is referred 
to only for purposes of showing that among Hindus, as m England, the father is the 
natural guardian of his children durmg their mmority. 


The question, should, therefore be decided on the basis of sections 17, 19 and 25 
of the Guardians and Wards Act and the relevant consideration would, therefore, 
be whether m considermg the application under section 25 considerations different 
from those that apply m cases where sections 17 and 19.are mvolved. With great 
respect to the learned Judges who have decided otherwise, I am of the view, that the 
decision, of the Bench of this Court m Audiappa v. Nallendrant}, as well as the Privy 
Council decision m Annie Besant v Narayamah*, would seem to point out that the 
considerations cannot be different. If under section 17 of the Act, the welfare of 
the minor would be an overriding consideration for the appointment of a guardian 
when the father is alive only if he 1s held unfit under the provisions of section 19 
(b), I do not thmk that different considerations apply in applications under section 
25. A guardian is entitled to the custody of his ward, the other person questioning 
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his right to the custody of the child cannot claim that it isin the interests of the 
minor that the mmor should be with hım or her The very fact that the Court has 
appointed the person putting ın an application under section 25 as a guardian under 
section 17 would be an answer to such a contention, because the Court should be 
deemed to have taken into consideration the welfare of the minor, when it appointed 
the applicant under section 25 as the guardian of the minor. İIfıtısso, the father 
who has a right, superior to that of anybody else, to be the guardian of the minor 
even without being so appointed by Court, cannot have lesser rights. The reason 
behind section 19 1s obviously to recognise that the father’s right to the guardianship 
of his mmor child ıs supreme and ıtıs for the welfare of the child except where he 1s 
unfit. Both the Benches of the Bombay High Court, which decided the cases 
already referred to have not considered the implication of section 19 of the Guar- 
dians and Wards Act. It follows, therefore, that when an application under section 
25 is filed by a father, the only consideration would be whether the father ıs unfit 
to be the guardian ofhis mmor child If he is not unfit, no other question can arise. 
As observed by the Bench which decided the case in Audiappa v. Nallendranı!, the 
fact that the child may be happier and more comfortable with other relations is not 
sufficient to deprive the two relations referred to of their right and duty. The 
Bench has taken the view that there 1s a sanctity attaching to the right claimed by 
the father. The present case has, therefore, to be considered on the basis whether 
the father in this case can be said to be unfit. 


I have already held that the appellant could not have married Gomathi If 
he had married Gomathı and ıt was permissible under the personal law that would 
not be a bar to his application under section 25 bemg granted. But under the 
personal law applicable to the appellant, he cannot take a second wife while the first 
wife ıslıving He has not divorced the first respondent. He should, therefore, be 
deemed to be livmg with a mistress in his house and a person who was livmg with a 
mistress in his house can hardly be considered to be a person fit to have the custody 
of his child of tender years. From this pomt of view, it is better that the custody of 
the child continues to be with the mother. Aspomted out by the Bench ın Saras- 
wath v. Shrinad Ved?, orders as to the custody ofa child being always of a tem- 
porary nature those interested in the minor are at liberty to apply to the Court at 
any time for the change of mmor’s custody. 

The appeal is dismissed. 

V.M.K. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE A. ALAGIRISWAMI. 
Nagalakshmi Ammal and others .. Appellanis* 


v. 
Rajagopala Iyer and others .. Respondents 


Will—Construction—Bequest to a woman—Absolute interest or life interest—Mention of 
woman's daughters—No words of gift over—Proper construction. 


Under a will executed m 1907 one S bequeathed certain properties to his 
daughter-in-law, 4 The plamtiffs are the daughters of one of A’s daughters, R. 
The defendants are the aliences from R herself The question is whether the 
effect of the will 1s to give an absolute estate to A, so that her daughter as stree- 
dhana heir would only have a lıfe mterest in the property and, therefore, after 
her death in 1953, the defendants would have no further rights in the property 
or whether what A got was a life mterest and R took an absolute interest after 
her and the defendants therefore get absolute title. 


Held, the grandfather must have expected that the daughter-in-law would give 
the properties to her own daughters Even so it is provided that she was to give 
eR m NN ONS 
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it to her daughters as she pleased The reference to the grand-daughters was 
only an expectation rather than a mandatoly direction or even a recommendation. 


It is now well settled that merely because a property 1s given to a Hindu woman, 
æ limited interest is not to be mferred It ıs always a question of construction. 
In most of the cases where a life interest 1s said to be taken by a woman, there 1s 
always a gift over to some other person and ın such case, ıt could very well be 
said that what was given to the first person was only a life interest 


There is no such gift over ın the instant case. There is no power of appoint- 
ment. Therefore the daughter-in-law got an absolute estate There was no 
cutting down of the effect of the earlier portion by which she was directed to 
enjoy the properties for her lıfe tıme which are words of wide import. 


Appeal agamst the Decree of the District Court of West Thanjavur at 
Thanjavur in Appeal Suit No 214 of 1962 preferred agaıfst the decree of the Court 
of the District Munsif of Mannargudi in Original Suit No. 167 of 1961. 


T R Snnwasa Iyer, for Appellants. 3 
K. C. Srmwasan, T. R. Ramachandran and Venugopal, for Respondents. 
The Court delivered the followmg 


Jupcment.—By a will dated 21st August, 1907, one Srinivasa Iyengar beguca- , 


thed certam properties to his daughter-m-law, Alamelu. The interpretation of the 
will and its effect is the question to be decıded m the second appeal The plaintiffs 
are the daughters of one of Alamelu Ammal's daughters, Rajammal. The defen- 
dants are alienees from Rajammal herself. The question is whether the effect of 
the will is to gıve the absolute estate to Alamelu Ammal, so that her daughter as 
streedhana heir would only have a life interest m the property and, therefore, after 
her death m 1953, the defendants would have no further rights in the property or 
whether what Alamaleu got was a lıfe interest and Rajammal took an absolute 
interest after her and the defendants therefore get absolute title to the suit pro- 
perties. The relevant portions of the will are found in page-6 of the trial Court's 
judgment. The Courts below have held that the effect of that will ıs to give a hfe 
interest to Alamelu and absolute mterest to her daughters after her lıfe It appears 
to me that the decısıon of the Courts below cannot be supported 


In Karunakaran Stephen v Admınıstrator-General of Madras!, where an Indian 
Christian gave his property to his wife sayıng “ After me she should enjoy the said 
properties and she should at her death divide and give (the same) to those three 
persons, 7¢., A, B and C, according to her wishes” it was held that there was an 
absolute bequest m favour of the wife and not a mere lıfe estate coupled with a 
power of appointment. Krishnan, J., observed “‘it is not a case at all of any 
power of appointment. İtıs merely a case of absolute bequest to the widow with a 
recommendation to her, so as to deal with the properties in the manner mentioned 
which is not binding on her.” 


I am unable to see how the fact that the parties in that case were Christians 
makes any difference to the principle applicable because in this case the parties are 
Hindus, as considered by the learned District Munsif Reliance was also placed 
on behalf of the respondents on the decision of the Supreme Court in Zakshmana 
Nadar v. Ramer?. There, the will was as follows : 


“ After my life tıme you, the aforesaid B, my wife, shall ill your hfe time, enjoy 
the aforesaid entire properties, the outstandings due to me, the debts payable by 
me, and the chit amounts payable by me After your hfe tıme L, our daughter 
and wife of M and her heirs shall enjoy them with absolute rights and powers 
of alienation such as gift, exchange, and sale from son to grandson and so one 
for generations, . ws > P > 

e 
1. (1925) 49 MLJ 197 
2, (1953) S.C J 420. (1953) SOR. 848, 





(1953) 1 MLJ 834 


526 THE MADRAS LAW JOURNAL REPORTS. [1969 


Considering the effect of this will, their Lordships observed as follows at page 836: 


“ Considering the will in the light of these prmcıples, ıt seems to us that 
Lakshmmarayana Iyer mtended by his will to direct that his entire properties 
should be enjoyed by his widow durıng her lifetime but her mterest in these 
properties should come to an end on her death, that all these properties in their 
entirety should thereafter be enjoyed as absolute owners by his daughter and her 
heirs with powers of alienation, gift, exchange and sale from generation to genera- 
tion He wished to make his daughter a fresh stock of descent so that her issue, 
male or female, may have the benefit of his property They were the real persons 
whom he earmarked with certainty as the ultimate recipients of his bounty In 
express terms he conferred on his daughter powers of alienation by way of gift 
exchange, sale, but in sharp contrast to this, on his widow he conferred no such 
powers The direction to her was that she should enjoy the entire properties 
includmg the outstandmgs, etc , and these shall thereafter pass to her daughters 
Though no restraint m express terms was put on her powers of alienation in case 
of necessity, even that limrted power was not given to her m express terms. If 
the testator had before his mmd’s eye his daughter and her heirs as the ultimate 
beneficiaries of his bounty, that intention could only be achieved by giving to 
the widow a limited estate, because by conferring a full Hindu widow’s estate 
on her the daughter will only have a mere spes successioms under the Hindu Law 
which may or may not mature and under the will her interest would only be a 
contmgent one m what was left undisposed of by the widow It is significant 
that the testator did not say in the will that the daughter will enjoy only the pro- 
perties left undisposed of by the widow The extent of the grant so far as the pro~ 
perties mentioned in the schedule are concerned, to the daughter and the widow 
isthe same Just as the widow was directed to enjoy the entire properties mentioned 
in the schedule during her lıfe time, in lıke manner the daughter and her heirs 
were also directed to enjoy the same properties with absolute rights from generation 
to generation They could not enjoy the same properties in the manner directed 
if the widow had a full Hindu widow’s estate and had the power for any purpose 
to dispose of them and did so If that was the tention, the testator would clearly 
have said that the daughter would only take the properties remaming after the 
death of the widow ” 


In that case, there was a gift over after the lifetime of the widow granting 
specifically an absolute interest in favour of the daughter There is no such gift 
over in this case 


In Atyathura: v. Mumcrpal Council Kumbakonam!, a Bench of this Court had to 
consider a will in the following terms : 


“The properties obtained by me by way of partition of my maternal grand- 
father’s properties and the jewels worn by my wife B shall be taken by B alone, who 
will be entitled to enjoy them throughout her life, thereafter B can dedicate them 
to any charity she might desire But the house situate to the west of my residen~ 
tial house shall be enjoyed by B for the duration of her life-time. Thereafter she 
shall make a gift of the same to any one of my brother C’s sons who might be 
beholden to her.” 

The Bench interpreted the first portion of the will as giving an absolute estate 
to B the widow and the second portion as giving her a limited interest because there 
was a mandatory direction that she should give the house to the west of the residen- 
tial house to any one of the testator’s brother’s sons. In that case, the words used 
in respect of the estate taken by the widow was “yyer apapagıb 3m Lil S g 
ahg”. Inthe present case, the word used is: “ gua ufluşsıb Yy 
Lia 5 HS srr 006". Both mean exactly the same thing In consider- 
ing the effect of these words, the Bench observed as follows . See page 601 : 

“The words ‘ quer (pda gin AWHA 5 5 agi’ (enjoy) is of wide 
import. The word enjoy itself will include within ıt, power of alienation, etc., 
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unless there be other mdications m the document to show that a more limited 
meaning was intended. An example of the latter kınd ıs found where pro- 
perty ıs given to a person to be enjoyed m apparently wide terms but there 
are other dispositions of the same property by way of 1emamder or otherwise. 
In such a case, difficult questions will arise whether the latter disposition of the 
property gis invalid as being repugnant to the former, or only thus reveal an 
intention in the donor to restrict the apparently absolute estate conferred on 
the first taker.” 


Discussing further the provision that where the testator provided that B was 
to enjoy the properties obtamed by the testator by way of partition for lıfe and there- 
after she can dedicate them to any charity she might desire, they have taken the 
view : 

“ Applying the prmcıples referred to above, we are unable to find either a 
trust or a power of appomtment m favour of the charity in the first clause of the 
will. What was intended was a mere recommendation to devote the properties 
to such charities as Bagirathi might choose. Probably, Ranganathan Chettiar 
expected that his wife would respect his wishes. But that cannot mean that her 
powers over the properties were ın any way curtailed ” 


Similarly, in the present case also, the grandfather Srinivasa Iyengar must have 
expected that the daughter-in-law would give the properties to her own daughters 
Even so ıt is only provided that she was to give ıt to her daughters as she pleased. 
Unlike in the case just mentioned where the direction to give to the testator’s 
brother’s sons was in a mandatory form, any reference to the grand daughters was 
only an expectation rather than a mandatory direction or even a recommendation. 
As in the other case, Srmivasa Iyengar probably expected that his daughter-in-law 
would respect his wishes and give ıt to the grandchildren. 


It is now well-settled that merely because a property 1s given to a Hindu woman, 
a limited interest 1s not to be mferred It is always a question of a construction. 
In most of the cases where a life interest 1s said to be taken by a woman, there is always 
a gift over to some other person and m such case, it could very well be said that what 
was given to the first taker was only a life terest There is no gift over in this 
case There is no power of appomtment There is no trust created. Therefore, 
what Alamelu pot was an absolute estate There was no cutting down of the effect 
of the earlier portion by which she was directed to enjoy the properties for her life 
which as explained by the Bench ın Azyathurat v Mumctpal Council, Kumbakonam!, 
are words of wide import. If Srumvasa Iyengar had really intended to create a 
life interest in favour of his daughter-in-law and an absolute right in favour of the 
grand daughters, he might have said that he was giving it to the daughter-in-law 
for maintenance. He might have put in words limiting her powers of alienation or 
he might have stated that after her life tıme, her daughters were to take it. He has 
done none of these things It is, therefore, clear that what Alamelu got under the 
will was an absolute estate The appellants are, therefore, entitled to succeed. 


The second appeal 1s, therefore, allowed and the plaintiffs’ suit would stand 
decreed. But the parties will bear their own costs throughout No leave 


V5. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice M. NATESAN. 


Velappan Pillai .. Appellani* 
v 
Parappan Panickar and others - Respondents. 


Civil Procedure Code ( V of 1908), Order 22, rules 1, 3 and 4—Inlerbretatıon—Deaih 
of the second defendant—Failure of the plammigff to bring the legal representatives on 
record m time Power of the Court to exempt the planinff from substituting legal represen- 
tatıve under rule 4 (4)—Sut 1f abates under rule 4 (3). 


Civil Procedure Code (V of 1908), Order 22, rules 4 (1) and 9—Scope—Suit by puisne 
mortgagee against the prior mortgagee—Onginal mortgagor ıf a necessary party or a 
pro forma party—Rules relating to abatement f apply—Coniesting respondents not 
suffering any preyudice—Preliminary decree deemed io have been passed ın the presence of 
the second defendant also before hıs death. 


Under Order 22, rule 1 the mere death of a plaintiff or defendant shall not cause 
the suit to abate if the right to sue survives. The further provisions provide when, 
notwithstandmg the survival of the right to sue, there will be abatement. Order 22, 
rule 3 (2) provides for the abatement of the suit when no application 1s 
made to bring on record the legal representatives of a deceased plaintiff within 
the time lmt. Coming to Order 22, rule 4 which provides the procedure ın the 
case of death of one of several defendants or of a sole defendant, sub-clause (1) 
provides for an application to be made for causing the legal representatives of 
the deceased defendant to be made a party when one of two or more defendants 
dies and the right to sue does not survive against the surviving defendant or de~ 
fendants alone, or sole defendant or sole surviving defendant dies and the right 
to sue survives o Sub-clause (3) then comes m and it is provided that where within 
the time limited by law no application is made under sub-rule (1) the suit shall 
abate as against the deceased defendant except as hereinafter provided. 


The abatement of a sut agamst the deceased defendant ıs provided for only 
under sub-clause (3) if within the time limit an application to bring on record 
the legal representative has not been made But an exception 1s engrafted in 
this provision by the words except as hereafter provided and that brings in sub-clause 
(4), which enable the Court to exempt the plamtıff whenever 1t sees fit from substı- 


tutmg the legal representatives of a deceased defendant, who had been declared 
ex parte, 


The expression whenever properly means only at whaiever occasion. But exactly 
interpreted when refers to a pomt of time and where to a place or state of things. A 
reference to any standard grammar of English words or English dictionary would 
show, that whenever ıs an intensified form of when ordmarily meanmg no matter 
when, at any time when. . 


Rule 4 must be read as a whole, having also in view rule (1). Where abate- 
ment takes place under the rules the abatement may be automatic Abatement 
on death is specifically provided for under rules 3 and 4. Sub-rules (3) and (4) 
of rule 4 must be read together. Sub-rule (3) will not operate m cases where an 
order under sub-rule (4) is made Statutorily the automatic operation of sub- 
rule (3) is taken away when an exemption is granted under sub-rule (4). This 
is because sub-rule (3) itself provides sub-rule (4) as its exception and full effect 
has to be given to the exception. 


While broadly stated in a suit by a puisne mortgagee against the prior mort- 
gagee the orıgınal mortgagor could.be a necessary party and will be at any rate 
a proper party there may be cases where he may be considered to be a wholly 
pro forma party, having no interest ın the result of the litigation. If a person is 
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pro forma respondent, havmg no interest ın the lıtıgatıon, the rule providing for 
abatement cannot apply. Rule 4 applies to cases where one of two or more res- 
pondents dies and the right to sue does not survive agamst the surviving respon- 
dent or respondents alone or a sole respondent or sole survivmg respondent dies 
and the right to sue survives. 

Rule 9 states that on abatement no fresh suit shall be brought on the same cause 
of action Readmg rule 4 (1) with rule 9 it 1s clear that there 1s no question of 
any abatement m the case of a purely pro forma respondent. 


The contestmg respondents, 1t may be pomted out, have suffered no prejudice 
by their not bemg brought on record earlier They cannot put forward any case 
mconsistent with what could have been urged by the second defendant. The 
other heirs of the second defendant have been there already on record. The 
only defence that had been put forward to the action was based upon the agree- 
ment, Exhibit A, and (this Court has m the connected appeal negatived the m- 
terest of other persons ın the mortgaged properties. It follows that when (this) 
Court passed the prelimmary decree 1t must be deemed to have pronounced the 
decree m the presence of the second defendant also before his death took place. 
The application for final decree, ın the circumstances, seekimg to have the final 
decree passed m the presence of not only of those heirs of the second defendant 
already on record but also others 1s quite in order havmg been made within three 
years of the preliminary decree 


The provisions of Order 22, rule 4 (4) could be availed of at any time 
before judgment. 


It 1s true that when the present second appeal was origmally pending there is 
no sub-rule corresponding to sub-rule (4) of Order 22, rule 4 It was submitted 
that abatement having automatically taken place under Order 22, rule 4 as it 
stood m the Travancore-Cochm State there could be no exemption later in 
this Court But these are purely procedural rules and actions m this Court are 
regulated accordmg to the rules governing second appeals in this Court: 


Appeal agamst the decree of the Subordmate Judge, Padmanabhapuram, in 
Appeal Suit No 205 of 1962, preferred agamst the decree of the District Munsif 
of Kuzhithurai in Interlocutory Applications Nos. 1186 and 1443 of 1961 and 673 
of 1962 in Origmal Suit No 206 of 1123, M. E. 


P. Anantakrishnan Nar, for Appellant. 
S Padmanabhan, for Respondents. 


The Court delivered the following 


Jupement.—This second appeal by the plamtıff arises out of proceedings for 
final decree in the suit for redemption. To appreciate the problems raised ın the 
case, ıt is necessary to set out briefly the history of the proceedmgs leadmg to the 
preliminary decree in the suit. 


The suit property belonged to one Vyakulam, the widow of one Innasi. She 
settled it on the husband of her daughter Chandanom, and after legal proceedings 
against strangers ın possession of the property commenced by her husband and con- 
tmued by her after his death, Chandanom acquired title to the property. 
Chandanom had a sister Anthonial and two brothers, Chmnian and Innası Soosah. 
Anthonial was the younger sister Chandanom had no issue. She entered mto 
an agreement with her brothers for them to mherit the property after her death, 
providmg for her enjoyment of the property durmg her lifetime. She settled a 
portion of the property on her sister, Anthonial for her marriage as strindhana and 
also incurred expenses for the marriage She had borrowed moneys for the litiga- 
tion to recover possession of the property, and after the death of her brother Chimmian 
leaving his widow and children, Chandanom along with her surviving brother, In- 
nası Soosah, the widow and children of Chmnian and her sister Anthonial, and her 
husband she executed an usufructuary mortgage ın favour of the first defendant ın 
the redemption suit out of which this second appeal arises, That was on 9th April, 
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1944, securing 8,405fanams Subsequent to this usufructuary mortgage, Chandanom 
and two of the sons of Chinnian, along with Anthonıal's husband, Anthonlal 
bemg dead meanwhile, executed a subsequent usufiuctuary mortgage of the pro- 
perty m favour of the present plaıntıff, the consideration bemg the discharge of the 
usufructuary mortgage m favour of the first defendant, and a further amount of 
2,625 fanams. The consideration for discharge of the earlier usufructuary mort- 
gage was reserved with the present plaintiff In between the dates of the two mort- 
gages a fourth share m the property had been sold ın execution of a decree obtained 
against Innası Soosah. This suit for redemption has been filed by the subsequent 
mortgagee seeking to redeem the earlier usufructuary mortgage ım favour of the first 
defendant m the sut. The first mortgage has been exhibited as Exhibit B and the 
second mortgage (othi and Kushikanom), under the title acquired by which to 
the enquiry of redemption, the suit for redemption is instituted, 1s exhibited as Ex- 
hibit 8. Claiming title and interest m the properties under the agreement bet- 
ween Chandanom and her brothers, above referred to, disputes were raised by two 
of her nephews as to the validity of of this second mortgage, Exhibit 8, and also 
of the Court sale above referred to in the decree obtained against Innasi Soosah. 
The fourth and the fourteenth defendants m the redemption suit, one of the sons 
of Chinnian and one of the sons of Anthonial, the son of Chmnian not bemg a party 
to Exhibit 8 and the other being a mmor at the time of the execution of Exhibit 
8 questioned the Court sale above referred to and the validity of the usufructuary 
mortgage, Exhibit 8 by the suit Origmal Suit No 459o0f 1122 M E To this suit the 
plaıntıff in the redemption suit was made the first defendant The first mortgagee 
was made a party to that suit as the 11th defendant Innasi Soosah and others of 
the family were also parties ; as also Chandanom. In the swt for redemption the 
plamtıff the present appellant impleaded as parties, the original mortgagee, the person 
in possession of the plaint schedule property under the mortgage, Exhibit B for 8,405 
fanams as the first defendant, and defendants 8 to 13 as persons alleged to be in 
possession under the first defendant. Defendants 6 and 7 were added as persons 
whose marriage expenses also had necessitated the borrowing under Exhibit 8. 
As stated already the fourth and the fourteenth defendants are the persons who 
questioned the validity of the second'mortgage in Original Suit No 459 of 1122, ME. 
The other children of Chinnian and Anthonial were also made parties to the redemp- 
tion suit. Only Innasi (Soosah) was not made a party The suit for redemption 
of the mortgage, and the suit in which the validity of Exhibit 8 was challenged, 
were both tried together and the Principal District Munsif of Kuzhithurai on 27th 
January, 1953, decreed the suit for redemption and dismissed the suit questioning 
the validity of the mortgage, Exhibit 8. On appeal the suit for redemption was 
dismissed, as.not supported by consideration, and the other suit for declaration was 
allowed. 


Appeals in these cases had originally been instituted in the Travancore-Cochin 
High Court and were subsequently transferred to this Court on the re-organisation 
of States The appeal in the surt for redemption came to be numbered as Second 
Appeal No 1189 0f1956andthenumber ofthe othersecond appeal is Second Appeal No. 
12510f1956 This Courton thesecond appeals held thatthe restraint on Chandanom’s 
powers of alienation in her agreement with her brothers was void, and that she was 
free acting for herself to alienate the property It was found that neither for the 
purpose of havmg the debts incurred discharged nor for the purposes of ensurmg their 
succession to the property after her lifetime could she and her brothers enter into 
any valid agreement by which she would be prohibited for all tıme from alienating 
the property except with their consent This Court held that on the terms of the 
agreement which was exhibited as Exhibit A, it was not possible to hold that Innasi 
Soosah, m a decree against whom a portion of the property was sold, had any 
interest m the property which could be attached and sold in execution of a decree 
obtamced agamst him. It was found that the purchaser from hım in execution of the 
decree acquired no interest m the property m his favour under the Court sale This 
Court held that the plaintiffs in the suit, Original Suit No. 459 of 1122 M. E., wherein 
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the validity of Exhibit 8 was challenged had no interest m the property to entitle 
them to maintam the suit. It was said that neither Anthonial nor Chimnian, the 
deceased sister and brother of Chandanom, acquired any mterest ın the property 
under Exhibit A Fındıng consideration for the mortgage exhibit 8, duly established 
this Court on the second appeals dismissed the suit, Origmal Suit No 459 of 1122 
M E and granted a prelimmary decree foi 1edemption m Second Appeal No 1189 
of 1956. The plaintiff was granted three months time for paymg the mortgage 
money. At the hearıng, ıt was represented ın the redemption suit that the mortgage 
money had been deposited im the trial Court durmg the pendency of the suit. 
Thereupon this Court ordered that 1f that was so and the money had been withdrawn 
by the mortgagee or was available for bemg withdrawn by him, the appellant will 
be entitled to apply for final decree straightaway It ıs pursuant to this prelımınary 
decree passed by this Court, an application was made m the trial Court for the 
passing of a final decree. This Court’s decree was passed on 17th October, 1959 
and Interlocutory Application No 1186 of 1961, the application for the passing of 
the final decree was filed on 28th October, 1961. 


The real contest m the final decree proceedings arises this way Pending the 
second appeal, the second defendant, Chandanom, who was shown as the fifth res- 
pondent ın Second Appeal No 1189 of 1956 died On her death, as pointed out 
by the trial Court ın this matter, a memo was filed m this Court on 9th July, 1956, 
on which it was recorded by this Court on 17th July, 1956, that there was none to 
be ımpleaded as the legal representative of the deceased fifth respondent, 2 e , the 
second defendant. In the other second appeal, Second Appeal No 1251 of 1956 in 
Civil Miscellaneous Petition No 11132 of 1956, on the death of Innası Soosah, his 
heirs were broughton record as legal representatives by order, dated 31st March, 
1959 The final decree application was opposed by defendants 4 and 14, that 1s, 
the plaintiffs in Original Suit No 459 of 1122 M E. on the basis that the action 
had abated for the reason that the legal representatives of the second defendant had 
not been brougt on record m time Thereupon in the final decree application, 
Interlocutory Applıcatıon No 1186 of 1961, the plaintiff apphed by Interlocutory 
Application No 1443 of 1961, to add as party-defendants m the suit, the legal 
representatives of Innası Soosah who alone of the heirs of the second defendant were 
not already on record This was opposed, the main contention bemg that 
Chandanom had' died pending the second appeal, and neither Innası Soosah, nor 
his hers had been added as her legal representatives ın the second appeal In the 
connected matter the legal representatives of Innası Soosah had been ımpleaded. 
Now the plamtiff was seekmg to get the heirs of Innası Soosah as the legal represen- 
tatives of the deceased second defendant after a number of years after there had 
been, an abatement as agamst the second defendant To maintain the application, 
the excuse put forward was inter alia that in the connected sut, the heirs of Innasi 
Soosah had been ımpleaded This naturally was not accepted The trial Court 
observed that the plaintiff ought to have ımpleaded Innası Soosah as the legal 
representative of the second defendant when the she died and later on his death 
broughton record hisheirs as legal 1:epresentativesand no diligence had been shown 
ın the matter An irresponsible charge has been made that his Counsel im this 
Courthad acted agamst his mteiest by filing a memo, dated 9th July, 1956 Quite 
properly this plea was rejected The Court then proceeded to hold that ın the 
circumstances there was an abatement of the second appeal, so far as the second 
defendant was concerned In this view the final decree for redemption was 
confined to the other persons on record The decree specifically provided that the 
plaıtıff could take delivery of possession of the property from the defendants 
barrmg the second defendant and her legal representatives. 


On appeal therefrom before the learned Subordmate Judge, for the plamtiff 
reliance was placed, on Order 22, rule 4, Civil Procedure Code, as it stands in this 
State, and ıt was contended that ıt was not necessary to ımplead the legal represen- 
tatıves of the deceased second defendant, who had been ex parte. Certain other con- 
tentions were also put forward ; but they do not merit consideration. The learned 


532 THE MADRAS LAW JOURNAL REPORTS. (1969 


Subordmate Judge over-ruled the case based on Order 22, rule (4) and took 
the view that there has been an abatement. He over-ruled the plea that there 
could be no abatement m the case. He held that there was no valid decree bmding 
on the second defendant The plamtıff had claimed mesne profits from the date of 
deposit This had not been considered by the trial Court and the appellate Court 
allowed this claim of the plaintiff as agamst the other defendants at a specified rate. 
It is m these circumstances that the plaintiff has come up to this Court m second 
appeal, contendmg that there could be no question of abatement in respect of the 
second defendant m the suit. A ground has also been raised that mesne profits 
should have been awarded from the date of deposit of the mortgage money. The 
prmeipal grievance ım the second appeal, as I see it, 1s that ın the final decree as 
now provided, ıt 1s said that the plamtiff could take delivery of possession of the 
property from the defendants barrmg the second defendant and her legal repre- 
sentatives, 


Learned Counsel for the appellant contends that the record by this Court on 
the memo, dated 17th July, 1956, filed by the plaintiff noting that none need be 
impleaded as the legal representatives of the second defendant must be deemed to 
be an order by this Court under Order 22, rule 4 (4), which runs thus :— 


“The Court, whenever it seems fit, may exempt the plamtiff from the necessity 
to substitute the legal representative of any such defendant who has been declared 
ex parte or who has failed to file his written statement or who having filed ıt, has 
failed to appear and contest at the hearing ; and the judgment may in such case 
be pronounced agaist the said defendant notwithstandmg the death of such defen- 
dant, and shall have the same force and effect as if ıt has been pronounced before 
death took place.” $ 


In the alternative it is submitted that there are already some legal representatives 
of .Chandanom on the record, 2.2 , the heirs of Anthonial and Chinnian and there 
being sufficient representation of the estate, there can be no question of abatement. 
It is submitted that there 1s substantial representation of the estate of Chandanom 
as the plamtıff is now, seekmg to implead only the heirs of the deceased Innasi 
Soosah and the second defendant was just a pro forma defendant. It must be said 
that there is substance im the contentions. The actual memo filed ın this Court, on 
which orders were passed by this Court, 1s not available But clearly there is a 
note by this Court of the death and that on the memo no legal representative of the 
second defendant is added. It1s contended by the learned Counsel for the appellant 
that if ıt was a question of any abatement this Court would not have passed the 
decree in terms in which ıt has been made, not if ıt had recorded the abatement. 
Notwithstandmg the fact of death having been brought to the notice of the Court, 
this Court had not been shown that the case has abated as against the second defen- 
dant, but has accepted the position that none need be brought on record. The 
contention has been that she had provided for succession to her by the agreement, 
which had been put forward by the plaintiffs in Original Suit No 459 of 1122 ME. 
and they were parties to the second appeal No contention was raised by any 
of the respondents there on record that there was an abatement If Order 22, rule 
4 (4) could be applied m the circumstances 1t 1s said one can quite properly presume 
that the order was one passed under Order 22, rule 4(4) Itissaid thatthe absence 
of a formal petition supported by affidavit has not stood m the way of the Court 
passing an order. The Courts are not debarred from passing orders in such matters 
without formal petitions. If Order 22, rule 4 (4) could be applied to the case it 
must be taken that the estate of Chandanom is bound by the decree, as if the decree 
has been passed before the death of Chandanom. Once that view can be taken, 
when the application for final decree is made all the heirs of Chandanom could 
be made parties to that application That would not be a case of bringing on 
record the legal representatives governed by the rules of limitation applicable to 
bringing on record legal representatives under Order 22 rule 4 (1) The Article 
of Limitation Act applicable ın such cases would be Article 181 of the Limitation 
Act (IX of 1908). 


# 
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But Mr Padmanabhan, learned Counsel for the contesting respondents, submits 
that Order 22, rule 4 (4) cannot apply to this case. Itis said that an order under 
Order 22, rule 4 (4) must be made before there has been an abatement by death and 
not after. Learned Counsel submits that under Order 22, rule 4 (3) abatement 
takes place 1f withm the time limit no application had been made under Order 22, 
rule 4 (1) and after abatement there can be no question of exempting the plaintiff 
from the necessity of substitution of the legal representatives of the deceased. For 
this position reliance 1s placed by learned Counsel on two decisions : Nan Gopal v. 
Panchanan? and Lakshmi Charan v. Salyabadı?. These decisions, no doubt lay the 
proposition as contended for the respondents [It ıs held that where no application 
has been made for substitution under Order 22, rule 4 (1), Civil Procedure Code, 
and no orderfor exemption has been made under the provisions of sub-rule (4) of rule 
4 of the Order the suit shall abate and the Court’s power to exempt under Order 
22, rule 4 (4) can be exercised only before an abatement has taken place and cannot 
be exercised after abatement has taken place. 


In Nam Gopal v Panchanan, the lower Court held that so long as a formal order 
of abatement had not been passed the Court may grant an exemption. This view 
was rejected by the High Court as if the suit has abated, the effects of abatement 
ensue even though the Court has not recorded a formal order that the suit has abated. 
Havıng carefully examined the reasonmg ın the two judgments cited, with respect, 
I am unable to agree with the view taken therem that the power of exemption under 
Order 22, rule 4 (4) can be exercised only before the abatement has taken place 
and not after. In my view the decisions do not give sufficient emphasis to the 
words ““whenever ıt sees fit” m sub-clause (4) In Nam Gopal v Panchanan!, the learn- 
ed Judges are of the view that the words “ whenever it sees fit”? cannot be 
interpreted to mean “ at any tıme before the suit has been disposed of ” According 
to the learned Judges the sequence of events as contemplated in Order 22, rule 4 
leads to the mescapable position that where no application has been made for 
substitution under sub-rule (1) and no order for exemption has been made under 
the provisions of sub-rule (4) with the time limit the surt shall abate. On such 
abatement there is nothing before the Court so far as the deceased defendant is 
concerned in which any order whether for exemption under sub-rule (4) or 
another order can possibly be passed. 


In Lakshm Charan v. Satyabadı?, referrmg to the words““whenever the Court sees fit” 
it 1s said that in the context 1t must mean that when the Court sees fit within ninety 
days from the date of death and before abatement takes place. It is said that within 
the period of ninety days, two courses are open to the appellants either to file an 
application for substitution or to file an application praying for mvoking 
the Court’s power to exempt them from the necessity of substitutmg the legal repre- 
sentatives of the deceased. The Orissa High Court follows the judgment of the 
Division Bench of the Calcutta High Court in Nan: Gopal v. Panchanan!. Now when 
during the pendency of a suit agamst the defendant the first question that falls for 
consideration is whether the right to be sued against, survives or not. If ıt does not, 
there is an end of the suit Ifıt does, then the suit can be continued but nothing 
could be done immediately until the party who could contest is brought on record. 
On the death of a party an action is in a state of suspense and proceedings will have 
to be taken under the provisions of Order 22 Under Order 22, rule 1 the mere 
death of a plaintiff or defendant shall not cause the suit to abate if the right to sue 
survives. The further provisions provide when, notwithstanding the survival of the 
right to sue, there will be abatement. Order 22, rule 3 (2) provides for the abate- 
ment of the suit when no application 1s made to bring on record the legal representa- 
tives of a deceased plaintiff withm the time hmit. Coming to Order 22, rule 4 
which provides the procedure in the case of death of one of several defendants or of a 
sole defendant : sub-clause (1) provides for an application to be made for causmg 
the legal representatives of the deceased defendant to be made a party when one 
of two or more defendants dies and the right to sue does not survive against the surviv- 
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ing defendant or defendants alone, or sole defendant or sole surviving defendant 
dies and the right to sue survives. Sub-clause (3) then comes m and it 15 provided 
that where within the tıme limited by Jaw no application 1s made under sub-rule (1) 
the suit shall abate as agaist the deceased defendant except as heremafter provided 

The words “ except as hereinafter provided ” came m by the amendment which 
introduced sub-rule (4) ‘already set out. At the same tıme Order 41, rule 14 (1) 
relatıng'to service of notice of appeal on the respondent was also amended by adding 
the Proviso. : 

“ Provided that the appellate Court may dispense with service of notice on 
respondents agamst whom the suit has proceeded ex parte m the Court from 
whose decree the appeal is preferred ” i 

The abatement of a suit as agamst the deceased defendant is provided for only 

under sub-clause (3) if withm the time limit an application to brmg on record the 
legal representative has not been made. But an exception is engrafted on this provi- 
sion by the words “except as heremafter provided” and that brings m sub-clause (4) 
which enables the Court to exempt the plaintiff “whenever ıt seems fit” from substitu- 
ting the legal representatives of a deceased defendant, who had been declared ex parte. 
For the respondents, relyıng on the decisions above cited, 1t 1s said that two exceptions 
are provided for by sub-rule (3) from an abatement taking place . (2) an application 
to brmg on record legal representatives , (4) the exemption under sub-rule (4). If 
neither of these events had taken place ın time ıt 1s said that the suit automatically 
got abated In the result, ıt is contended that if after the expiry of the period the 
plamtuff wants to proceed further in the matter he must have the abatement set aside 
and then apply either for brmgmg on record the legal representatives or for dıs- 
pensing with substitution 

In my view this 1s to lımıt the force of the expressions “ except as heremafter 

provided ” in sub-rule (3) and the words “ whenever ıt sees fit, in sub-rule (4). 
The expression ‘“‘whnever” properly means only at “ whatever occasion.” 
But exactly mterpreted “ when ” refers to a pomt of time and “where” toa 
place or state of thmgs A reference to any standard grammar of English words 
or Englısh dictionary would show, that “whenever”? 1s an intensified form of 
“when” ordinarily meanmg “no matter when, at any time when” In Sirowds 
Judıcal Dictionary the meaning of the word “whenever” 1s brought out thus :- 

“ Where a‘ clause in a lease provides for forfeiture, ‘if and whenever’ rent 
is ın arrear, that means as often as the rent shall remam im arrear at any moment 
of time, and the forfeiture 1s not waived by a distress which does not yield sufficient 
to satisfy the rent due. 


.......... e. a.a . ... ...... oe ess. o... 


But ‘ whenever ıt appears’ to the county council that a house or room for dan- 
cing, musıc, or such like, ‘1s so defective ın 1ts structure ? as to be in danger from 
fire (section 11, Metropolis Management Act, 1878-41 & 42 Vict., c. 32) does 
not mean ‘so often as’, but means that at ‘ whatever tıme ıt so appears.’ ” 


As said m Craies on Statute Law in approaching the question of interpreting words 
used m statutes it is necessary to keep ın mind the presumption that words ma 
statute are strictly and correctly used. Unless we are compelled by the context we 
should take it that language used, has been used exactly. It may he said that the 
existence of a given set of circumstances requiring the exercise of judicial discretion 
is also ıs m time. But why limit the scope of the words? If1t was not mtended 
to permitexemption atany time, these words “whenever it sees fit’? m suh-clause (4) 
could well have been omutted, the discretion being left with the Court to exempt the 
plaintiff with the necessity of substitution accordmg to the circumstances The 
words ‘ may exempt” themselves import the need for exercise of judicial discretion. 
The amendment of Order 22 by the addition of words to sub-rule (3) and the inser- 
tion of the new sub-rule (4) was pursuant to the recommendations of the Cıvıl 
Justices Committee The Civil Justices Committee had recommended that after 
the trial had commenced ıt should be open to the Court to absolve the plaintiff 
from the necessity to substitute the representative of the defendant who did not in 
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his lifetime file a written statement, or who having done so did not appear to contest 
at the hearmg It was considered as a device to avoid useless substitution of 
representatives on the death of a party The Committee had also suggested that 
on appeal ıt should be made possible in a proper case to obtain an order dispensing 
with the need to substitute the heirs of the respondents who took no part at the trial 
as some of the unnecessary expenses and trouble might more safely be elimınated. 
These are rules of procedure suggested by experience and expediency and if the 
interpretation contended for the respondents 1s accepted the object may not be 
achieved. It 1s suggested for the respondents that if the tıme limit for an application 
to brmg on record the representatives of an ex parte respondent had expired, the 
appellant, if the circumstances warrant dispensmg with the service of the ınnume- 
rable representatives of the deceased, must first have the abatement of the appeal 
set aside under Order 22, rule 9 : But to have the abatement set aside notice will 
have to go to the legal representatives and ıt ıs meanmgless that after notice had gone 
to them and they had appeared the appellant should seek exemption from substitu- 
tion of the legal representatives The provision ısın respect of an ex parte defendant 
or respondent, who has taken no mterest in the litigation and particularly when 
under the 1ules, in an appellate Court notice even need not be sent to him, his death 
may not come to the knowledge of the appellant m tıme. In such cases the sub- 
rule will be a dead letter if the respondent’s contention 1s accepted. 


The question so far as our Court is concerned, ın my view, must be considered 
settled by the decision m Lakshmanan Chettiar v Chidambaram Chethar'. In that case 
the contention raised. before the learned Judges was that Order 22, rule 4 (4) had no 
application to appeals, and that the learned Judges who passed an order under that 
rule had no jurisdiction to exempt the appellant from the necessity of substitution. 
The validity of the order ın that case arose ın execution proceedmgs. The ninth 
defendant in the suit had contested the suit and the suit was dismissed with costs. 
There was an appeal to the High Court and m the High Court the ninth defendant 
was ımpleaded as the eighth respondent. He did not enter appearance on service 
ofnotice He had died m June, 1927 and on his death belatedly petitions were filed 
(0) to excuse the delay wach had occurred ; (2) to set aside the abatement of the 
appeal and (uz) brmg on record the legal 1epresentatives of the deceased. This 
Court dismissed the petitions observing that under Order 22, rule 4, Civil Procedure 
Code, no legal representatives need be ımpleaded. The appeal was heard m due 
course and the suit was decreed, directing the respondent to put the legal represen- 
tatives of the plamtiff m possession. In the execution proceedings the legal repre- 
sentatives of the nmth defendant who were sought to be impleaded objected and 
raised various defences, questioning inter aha the validity of the order under Order 
22, rule 4 (4). This Court held that the learned Judges, who passed the order 
under Order 22, rule 4 (4), had jurisdiction to pass ıt, and that the appellate decree 
had the same force and effect as 1f ıt had been pronounced before. the party in ques~- 
tion died The order of the lower Court in that case bringing on record the legal 
representatives was confirmed. No doubt the contention m the present form was 
not raised before the Court and decided. But clearly this Court upheld an order 
passed under Order 22, rule 4 (4) after an abatement had taken place, and the fact 
of abatement had been brought to the notice of this Court specifically praying even 
for settmg aside the abatement The petition for setting aside the abatement was 
dismissed along with the petition to bring on record the legal representatives of the 
deceased defendant. Emment Counsel had appeared for the parties in that case 
and certainly if the defence in the form now submitted before me was available that 
would have been presented before the Court The question raised was one of 
jurisdiction and Counsel contented himself with raismg the plea that Order 22, rule 
4 (4) was not applicable to appeals. I have discussed the matter apart from the 
inference I am makmg by implication from this decision In my view the provi- 
sions of Order 22, rule 4 (4) could be availed of at any time before judgment. 


- 
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In Jag Mohan v. Ramah',though it does not appear whether there was an abate- 
ment, the learned Judges observed that the rule comes into operation m cases where 
the plaıntıff learns that death of one of the defendants took place before judgment 
is delivered and the Court 15 mvited to enter judgment agamst that défendant also. 
Rule 4 must be read as a whole, havmg also m view rule (1). Where abatement 
‘takes place under the rules the abatement may be automatic. Abatement on death 
is specifically provided for under rules 3 and 4. Sub-rules (3) and (4) of rule 4 
must be read together. Sub-rule (3) will not operate in cases where an order 
under sub-rule (4) is made. Statutorily the automatic operation of sub-rule (3) 
is taken away when an exemption 1s granted under sub-rule (4) This is because 
sub-rule (3) itself provides sub-rule (4) as its exception and full effect has to 
be given to the exception 
, Itiscontended by Mr S Padmanabhan, learned Counsel for the respondents, 
that in the Travancore-Cochm Court whercın the present second appeal was origi- 
nally pending there is no sub-rule corresponding to sub-rule (4) of Order 22, rule 4, 
It 1s submitted that abatement havmg automatically taken place under Order 22, 
rule 4 as ıt stood m that State, there could be no exemption later in this Court. But 
these are purely procedural rules and actions ın this Court are regulated according 
to the rules governing second appeals m this Court. It is not even a case where an 
order of abatement has been specifically passed by the Travencore-Cochın Court. 
In fact 1t 1s not even made out before me, that as against the deceased defendant the 
appeal had abated even when 1t was pendmg in that Court Whatever that may be 
this Court after havmg been specifically appraised of the death of the second defen- 
dant proceeded to record the same and did not regard that there has been an abate- 
ment of the appeal ın sö far as the deceased, second defendant is concerned. 
The appellant seeks to sustain the appeal on the further ground that the second 
respondent was m facta pro forma respondent, and there could be no abatement in 
such a case. The suit was by the puisne mortgagee to redeem the first mortgage and 
secure possession from the first mortgagee. The plaint proceeded on the basis 
that the first defendant, that 1s the first mortgagee was m possession of the property 
and defendants 8 to 13 were persons in possession under the first defendant. The 
second defendant was impleaded only as the owner of the property, who had executed 
the mortgages. Certam others who had contested the validity of the second mort- 
gage on the basis of which redemption was sought were also ımpleaded as party- 
defendants The second defendant did not dispute the right of the plamtiff to 
redeem the first mortgage He was ex parie and did not even file any written state- 
ment. In the circumstances, even if he had not been made a party to the action 
the plamtıff could have had the relief he wanted in the suit. In the connected suit 
the validity of the second mortgage had been upheld and it had been held that none 
other than the second defendant had interest m the suit property. While broadly 
stated in a suit by a puisne mortgagee agamst the prior mortgagee the original 
mortgagor could be a necessary party and will be at any rate a proper party there 
may be cases where he may be considered to he a wholly pro forma party, having no 
interest in the result of the tigation. Ifa person is pro forma respondent, having 
no interest m the litigation, the rule providing for abatement cannot apply Rule 
4 applies to cases where one of two or more respondents dies and the right to sue 
does not survive agamst the survivmg respondent or respondents alone or a sole 
respondent or sole survivmg respondent dies and the right to sue survives. We 
do not speak of the existence of a right to sue against or the survival of the right when 
no relief is sought agamst a particular respondent Rule 9 states that on abatement 
no fresh suit shall be brought on the same cause of action Reading rule 4 (1) 
with rule 9 it is clear that there is no question of any abatement in the case of a 
purely pro forma respondent. But it is unnecessary for the purpose of the present case 
to consider this aspect of the matter. 


Equally another ground for appeal urged does not call for any elaborate cop- 
sideration It 1s submitted by the appellant that there are other heirs of the second 





1. AIR. 1962 Andh. Pra. 165. 


1) GOPALAKRISHNAN Y. BALASUBRAMANIA CHETTIAR. 537 


defendant already on record and that therefore, there has been substantial representa- 
tion Itissubmitted that when already there are legal representatives of the 
deceased on record there can be no question of abatement. As I am satisfied that 
this is a case where Order 22, rule 4 (4) applied and the order made by this Court 
on 17th July, 1957, must be deemed to be one made having regard to that provision, 
it 15 unnecessary to examıne the tenabılıty of the other arguments submitted for the 
respondents. The contestmg respondents, it may be pomted out, have suffered no 
prejudice by their not bemg brought on record earlier. They cannot put forward 
any case mconsistent with what could have been urged by the second defendant. 
The other heirs of the second defendant have been there already on record., The 
only defence that had been put forward to the action was based upon the agreement, 
Exhıbit-A, and this Court has ın the connected appeal negatived the interest of other 
persons ın the mortgaged properties It follows that when this Court passed the 
preliminary decree ıt must bedeemed to have pronounced the decree in the presence 
of the second defendant also before his death took place The application for a 
final decree, in the circumstances, seckmg to have the final decree passed yı the 
presence of not only of those heirs of the second defendant already on fecord but 
also others ıs quite ın order having been made within three years of the preliminary 
decree. 


In the result the second appeal is allowed Interlocutory Applıcatıon No 1443 
of 1961, ıs ordered as prayed for Interlocutory Application No 673 of 1962 (for 
excusing the delay) in the view I take of the matter, 1s superfluous and is therefore, 
dismissed Consequently the final decree passed by the trial Court has to be modified, 
deleting from sub-clause (iz) thereunder the words “ barring the second defendant 
and his legal representatives” and omıttıng the words m all other respects m sub- 
clause (w) The relief m respect of mesne profits granted by the lower appellate 
Court shallstand. In the circumstances of the case the parties will bear their costs 
in the final decree proceedings throughout. No leave 


VMK. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice M NATESAN 


Gopalakrıshnan .. Appellant* 
U. 
Balasubramanıa Chettiar and others .. Respondents 


Hindu Law—Trading famiy—Inphed authority to borrow by kartha for family business— 
Ahenatıon to discharge debts—Whether binds son—Duty of alenee. 


Adequacy of consideration is certainly a necessary element The price sti- 
pulated must be fair. If the price ıs unreasonably low, it will be sacrificing the 
family property and may suggest want of bona fides and improper pressure. The 
presence of pressure for cost and mvolvement in debt establish existence of neces- 
sity. Question of proof of bona Jide enquiry can arise only in cases where there 
are no debts and factually there is no necessity. 


Ifthe father had decided to sell a property rather than raise money on mort- 
gage the fact that a portion of the consideration had not gone in discharge of debts 
will not affect the alienation. The question is whether there was any legal 
necessity for the alienation. It isfor the father to choose whether the property 
should be sold and furids raised or other kmd of alienation resorted to. 


It is well established that the managing member of a trading family has wider 
powers than those of the manager of a non-trading family. Of course acts done 
by the manager must be for the benefit or necessities of the family But acts hke 
the incurring of debts are necessities to a trading family. Credit is the very 
essence of trade and th: existence of business creates the necessity for borrowing 

pe ees 
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and purchasing on credit The power ofa manager therefore to carry on the family 
trade necessarily ımplıes a power to pledge the property and credit of the family, 
for the ordmary purposes of that trade In the case of a trading family, those 
who deal with hım (the manager) and to whom he mceurs debts are not put upon 
enquiry as to whether the debts were mcurred for the benefit or necessıtıtıes of 
the family, so long as they are mcıdental to the family busmess , for the kartha of 
a jont Hindu family which carries on a family busmess had umphed authority to 
borrow money for 1ts purposes. 


The alenee 1s required to establish legal necessity for the transaction and ıt 1s 
not necessary for hım to show that every bit of the consideration which was ad- 
vanced was actually applied for meeting family necessity. 


Appeal agamst the decree of the District Court of Commbatore m Appeal Suit 
No 136 of 1960 (ın forma pauperis) preferred agamst the decree of the Subordmate 
Judge of Coimbatore m Original Suit No 97 of 1955 (ın forma pauperis). 


S Thyagaraja Ayyar, K S Nadu and R Vijayan, for Appellant 


TÜR Srnwasan, V Venkatesan, V Narayanraj, R Ramamurila Ayyar, S. Mohan» 
S Ramalıngam and T. Sathadev, for Respondents 


The Court delivered the followmg 


Jupemenr —The plaıntıff who has substantially failed ın the Courts below has 
filed this second appeal The surt, ostensibly and m the ultimate one for pertition 
and separate possession of the plamtiff’s 1/3 share ın the properties of a jomt Hindu 
family with consequential reliefs, is m the mam one challengmg the alıenatıons 
made by the plamtiff’s father The first defendant m the suit ıs the father and the 
second defendant, the younger biother of the plamtıff Defendants 3 to 14 are 
alienees from the father Defendants 10, 11 and 14 did not contest the plamtiff’s 
claim and except m respect of items 6, 7 and 10 m the plamt m which they were 
said to be interested, the plamtiff’s claim for partition was rejected A preliminary 
decree for partition was granted to the plaintiff as agaist the ex parte defendants in 
respect of the items ın which they were stated to be mterested Of the contested 
items that were made the subject-matter ın the second appeal the arguments in 
Court were confined to items 2, 3, 4, 5, 8 and 9 only In the Courts below one of 
the mam planks of attack was that the debts ıncurred by the father were ma 
speculative and hazardous new business, that the busmess was not the ancestral busi- 
ness of the family, and that the alıenatıons for discharge of the debts of the business 
would not therefore, bind the son. There are of course the usual allegations that 
the father was weak mmded, taken to immoral ways and that the alienations were 
for discharge of auyavaharıka debts Averments were also made that there was no 
necessity for the sales, and that m some of the cases the properties were sold for 
in adequate consideration. 


The parties are Vysias whose Kulachara 1s trade Even durmg the lifetime of 
the plamtıff's grandfather, the famıly had trade ın rice, groceries and gunpowder. 
Tt was a flourishmg business with considerable annual income Tts stated that the 
first defendant in 1924 started a new business, the busmess being in cotton and 
groundnuts, and that he entered into forward contracts m respect of these com- 
modities. It is the expansion in this busmess which 1s characterised as speculative 
in character. Between 1924 and 1928 the first defendant had mcurred a hability 
of over 2 lakhs of rupees and according to the plamtıff this led to the partition ın the 
larger jomt family between the first defendant, and his brothers The partition 
was on the 9th August, 1928, and 1s evidenced by the partition deed Exhibit A-1. 
A major portion of the debts incurred was directed to be discharged by the first 
defendant, he bemg allotted more properties for the sard purpose. All the outstandıngs 
due to the business ıt 1s said, were also allotted to the first defedant besides lands 
buldmgs, etc The plaintiff charges his father with contmumg his speculative 
and hazardous business m grounduts and cotton even after the partition and mcur- 
ring dcbts between 1928 and 1932 It 1s admitted by the plamtıffın his plamt 
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that by 1932 the first defendant had discharged the debts undertaken by him ın the 
partition deed selling properties and realismg the outstanding’ It ıs stated that 
even after settmg apart properties for discharge of debts ın the partition substantial 
properties were left with the first defendant. It 1s alleged that still he became worse 
after the partition and mcürred debts by his immoral life. According to the plamtıff 
as a prudent man the first defendant ought not to have contmued the. busmess. 
The alienees sought to sustam the sales ın their favour contending that the alienations 
were effected for the discharge of antecedent debts, that the busmess in groundnuts 
and cotton was neither a new nor speculative busmess, and that at any rate the 
busmess was started even before the plamtiff was born It was pleaded by the 
defendants that the alienations were fully supported by consideration, and that the 
debts were all incurred for the purposes bındıng on the famuly, by the first defendant 
who was a very careful and prudent manager 

The Courts below have exammed the several alienations ın detail takmg each 
alienation sepaiately for consideration The Courts below have, m considermg 
the validity of the alıenatıons, referred to the legal prmerples applicable m the matter 
by reference to decided cases. The questions raised were approached for considera- 
tion on correct legal prmeiples The Courts below found that the alienations were 
valid and bmding on the plamtiff They held that there was legal necessity for ' 
the alıenatıons and the debts for discharge of which the alienations were made 
were binding debts. They found that the busmess carried on by the first defendant 
was neither speculative nor hazardous. The business was started when the first defen- 
dant was jomt with his brothers He had contmued the busmess after the partition 
ın the family in 1928 The plamtiff is the eldest son of the first defendant and he, 
was born only m August, 1933 It was not open to the plamtiff ın the circumstances 
to contend that his father had embarked the ancestral assets on a hazardous and 
speculative busmess Even in 1924 the family had a gmnmg factory. The first 
defendant purchased cotton, gmned and sold the same to mulls at Coimbatore The 
famıly had a grocery busmess and was also tradıng m rice According to the modern 
concept of business ın the circumstances ıt cannot be held that the business embarked 
upon by the first defendant was new and speculative and debts mcurred therem 
would not bınd the members of the family It must be noticed that ıt was durmg 
the contmuance of the busmess after the partition, that the first defendant discharged 
debts to the tune of two lakhs which he was directed to discharge under the partition 
deed When the new lme of the busmess was started, the first defendant was the 
sole coparcener He as the sole coparcener was entitled to start the new busıness 
with the jomtfamıly funds (See Sakthivel v South Indian Bank! Learned Counsel 
for the appellant, therefore, did not challenge before me that the debts incurred are 
m consequence of a speculative ventures and, therefore, they cannot bind the family 
Learned Counsel does not even challenge the truth or genumeness of the debts 
referred to in the 1mpugned alienations nor does he contend that the debts cannot 
properly form the consideration for the alıenatıons m question What is urged before 
me for the appellant is that m respect of some of the alienations there has been 
no adequate consideration, and that m respectofsome of them a good part of the 
consideration was cash It 1s stated that m such cases where only a part of the con- 
sideration had gone ın discharge of the debts, m the absence of proof that the cash 
had also been applied for discharge of the debts or bona fide enquiry by the alıenees 
as to the necessity for alienation had been made the alienations must fail It 1s 
also stated that a mere recital in a deed of alienation that the alienation was for dis- 
charge of debts generally without specifymg the debts will not be sufficient, and that 
the alience must prove existence of debts for the discharge of which the alienation 
was effected or enquiry by the alenee of existence of the debts The Courts below 
have examıncd the impugned alienations with aeference to the adequacy of 
consideration and also the application of the balance when upholdıng their validity. 
If they have approached the question from the right legal perspective and applied 
the legal principles to the evidence on record, really there 1s little left ın the matter 
for consideration in second appeal = 
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Reference was made by learned Counsel for the appellant to Kadash Nath v. 
Tutsht Ramt, to emphasise that the adequacy of the price was an important factor 
when considering the validity of an alienation, that it was not merely enough that 
the consideration was calculated to relieve the necessity, and that even though the 
consideration was devoted to the payment of the just debts, it was not open to the 
father to sacrifice the family properties for an madequate consideration Learned 
Counsel also cited Parmanayakam v. Sıvaraman?, where ıt was held : 

“ Where an alienation 1s made by a father or manager of a joint Hindu family 

‘and. if e:ther the alienation is fully supported by necessity or supported by neces- 
sity except to a small extent, the alienation has to be upheld. 


If, however, the alienation made by the father or manager of a joint family is 
supported only by partial necessity, the alenee would be entitled m a suit for 
partition mstituted either by him or by other coparceners, ımpugnıng the alienation, 
to have the alienor’s share allotted to him and also to have the bmding portion 
of the consideration distributed equally havmg regard to the interest of the 
alienor and the value of the property alienated.” 


I do not see how the decision in Sr: Nath v Jagannaih?, which was cited would 
be of any help to the appellant. It is observed therem at page 397. 


66 


.. «ee .. the true question which calls for an answer m such cases 1s 
whether the sale itself was one which was Justified by legal necessity. Whether 
any portion was or was not required for family necessity 1s not the most important 
question What we have to decide 1s whether the sale of the property was 

. itself for necessity.” 

Referrmg to Gour: Shankar v. Jiwan Singh* Sulaiman, J, states in Sri Nath v. 

Jagannath’ . 

“In Gour: Sharkar's caset Their Lordships have explained their meanmg on 
page 791 ın the followmg words : The real question that has to be considered 1s 
this whether the sale itself was justified by necessity. Their Lordships cannot go 
back upon that decision. Ifthe purchaser has acted honestly, 1f the existence of 
a family necessity for sale is made out, and the price 1s not unreasonably low, he 
(the purchaser) 1s not bound to account for the application of the price This view 
has been re-affirmed by their Lordships m Ram Sunder Lal’s case (Ram Sunder Lat 
v. Lachm Naram)’, where at page 437 after remarkmg that the material question, 
however, 1s whether the sale itself was one which was justified by the legal 
necessity, Their Lordships proceeded to pomtout thata substantial portion of the 
consideration had been used for legal necessity, that due inquiries as to the neces- 
sıty had been made by the purchaser and that the consideration was adequate. 
Them Lordships at page 438 upheld the deed on the findıngs that the sale was 
effected after due mquury, that the sale was for adequate consideration and that 
legal necessity had been proved to the extent of Rs. 7,744 out of Rs 10,767 even 
though the defendants after a long interval of time had not been able to prove how 
the surplus was applied ” . 

Adequacy of consideration is certamly a necessary element.. The price 

stipulated must be fair. If the price is unreasonably low, it will be sacrificing the 
family property and may suggest want of bona fides and 1mpropér pressure. A few 
more of the cases cited on either side may also be referred to before gomg into the 
case on its merits and examining whether the prmeiuples of law have been properly 
applied. > 

In Anant Ram v. Collector of Etak’, the Judicial Committee observed : 

“ If the necessity cannot be established by direct evidence it may be assumed, 
if it can be shown that reasonable care was taken to ascertain if such circums» 
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tances existed and the transferee acted ingood faith (section 38, Transfer of Pro- 
perty Act). In either case the burden of proof heson the person who claims the 
benefit of the mortgage. There 1s no difference between the burden of proof 
when ıt is desired to support a mortgage made by a manager of a jomt estate and 
that which 1s required to support the mortgage, made, for example, by a widow 
who has only a similar limited power of disposition.” 


Learned Counsel for the alienees stressed one aspect of the matter m the case, 
namely, that the family was a trading family and was engaged ın trade. It was urged 
that the matter must be exammed ın the background that the father was admittedly 
having an extensive trade. He had been able to discharge considerable debts 
between 1928 and 1932 durmg the course of the trade. Of course he was also 
incurrmg debts ın the course of the trade The business was a running one. Leamed 
Counsel submitted that a father in charge of a business may borrow for the purpose 
of the busmess. In Ram Charan Loma v Bhagwan Das Maheshrit, cited by learned 
Counsel, the Judicial Committee observed . 


« “No funds were available to stay the no longer remote possibility of all value 
in, the equity of redemption being extinguished , money also was needed for pay- 
ment of other trade debts that had accrued, as well as for the development of the 
famıly cloth business then recently initiated. In these circumstances, a transaction 
even imvolving the disposal by Gopal Das of this entire immovable family pro- 
perty might well be justifiable and be binding on the whole family, provided the 
property was not sacrificed for an inadequate price and provided the consideration 
was calculated to relieve the necessity, the existence of which called for the dis- 
position. ” 

For the alienees reference was also made to Niamat Ra: v. Din Dayal?, where 

Their Lordships observed at 600 : 

“The onus was, of course, on the defendants to show that the sale was justified 
but it must be borne in mmd that in this case the first defendant, Lachhman Das, 
and the minor plamtiffs were the members of a joint family who had succeeded 
to what is known as a jomt family busmess—that is to say, a busmess carried on 
with jomt family funds for the benefit of the jomt family, that the properties of 
the joint family, both movable and immovable, includmg the shares of mınor 
members of the family, are liable for debts incurred m carrying on the business 
and that it 1s within the powers of the managmg member in a proper case to sell 
immovable as well as the movable property for the purpose of discharging such debts or 
enabling the business to be carried on” (italicised is ours.) 

Dealing with the question that the debts did not exhaust the consideration, 
Their Lordships observed at 603: 

“ Even if there had been no joint family busmess, proof that property had 
been sold for Rs. 43,500 to satisfy pre-existing debts to the amount of Rs 38,000 
would have been enough to support the sale without a showing how the balance 
had been applied, as held by their Lordships in the recent case of Sri Krishan Das 
v. Nathu Ram. 

Where there is a joint family busıness the manager, as already pointed out, has 
authority to raise money not only for the payment of debt, but also for-the pur- 
pose of carrying on the busmess. Thelearned Judges of the High Court were of 
opinion that, asın this case the business had recently resulted in loss, the managing 
member was not justified in putting more money into it, and that in any case he 
should have raised money by mortgage mstead of by sale. As regards the latter 
question, it is not clear that borrowmg probably at a high rate of interest, would 
have been more beneficial than sale. In any case this was a question for the 
manager to decide. It was equally a question for the Manager whether it would 
be better to raise more money or to close down the business and it would, in their 
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Lordships’ opmion, be unreasonable to require a lender or purchaser to go mto 
question of this kmd, as to which he would rarely be in a position to form a 
sound opinion ” 


The observations immediately above cited would apply directly to most of 
the contentions raised for the appellant If the father had decided to sell a property, 
rather than raise money on mortgage the fact that a portion of the consideration 
had not gone m discharge of debts will not affect the alienation. The question 1s 
whether there was any legal necessity for the alienation It is for the father to 
choose whether the property should be sold and funds raised or other kind of alena- 
tion resorted to. It may be that by mortgagmg the property the amount required 
may be raised In the present case the father decided to sell the properties for 
meeting the needs of the busmess and also paymg sundry trade debts. 


It ıs well established that the managmg member of a trading family has wider 
powers than those of the manager of a non-tradng a family Of course acts done 
by the manager must be for the benefit or necessities cf the family But acts hke 
the mcurring of debts are necessities to a trading family Credit ıs the very essence 
of trade and the existence of busmess creates the necessity for borrowing and purcha- 
img on credit The power of 2 manager therefore to carry on the family trade neces- 
sarily implies a power to pledge the property and credit of the family, for the ordi- 
nary purposes of that trade. As pomted out, m Mayne's Hindu Law, eleventh 
edition, at page 389 m the case of a tradıng family: 

“ Those who deal with him (the manager) and to whom he incurs debts are 
not upon enquiry as to whether the debts were incurred for the benefit or neces- 
sities of the family, so long as they are incıdental to the family busmess, for the 
karta of a Hmdu jomt family which carries on a family busmess has implied autho- 
rity to borrow money for 1ts purposes ” ‘ z 


With reference to the contention that the entire purchase-money must be shown 
to have been applied in the payment, the prıncıples ın this regard stated m Mulla’s 
Hindu Law twentieth edition at page 350 may be set out: 


“ It sometimes happens that joint family property 1s sold by the father of a 
joint family for the payment of an antecedent debt, but the whole of the price is 
not proved to have been applied m payment of such debt and the sale is challenged 
by the sons on that ground In such a case, if the sale was necessary to discharge 
the debt, and the purchaser pays a fair price for the property sold, and acts m 
good faith and after due inquiry as to the necessity for the sale, the mere fact 
that part of the price 1s not proved to have been applied m payment of the debt 
does not invalidate the sale, the reason bemg that the purchaser 1s not bound 
to see to the application of the price Ifthe above conditions are satisfied, the 
sale must be upheld unconditionally, whether the part not proved to have been 
appplied ın payment of the debt 1s considerable or small.” 


Cases illustrative of the position givmg the cost portion of the price and 
the antecedent debt part of 1t are found collected under footnote (4) at page 
218 and m footnote (b) at page 280 in Mulles Hındu Law, twentieth edition. 
Reference was also made to a recent decision of the Supreme Court n Radhakrishna- 
das v Kaluram1, where the decisions m Sr Krishna Das v Nathu Ram? and Niamat 
Rav Din Dayal’, are referred to and ıt 1s stated: 


“It is well established by the decisions of the Courts m India and the Privy 
Council that what the alenee 1s required to establish 1s legal necessity for the trans- 
action and that ıt 1s not necessary for him to show that every bit of the considera- 
tion which he advanced was actually applied for meetmg family necessity 71 

The impugned alienations were between 1936 and 1940 The evidence 1s 

that the first defendant was heavily mvolved m debts P W. 3 admits m evidence 
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that the first defendant was suffermg from financal difficulties m 1935, 
1936, 1937 and earlier years It 1s stated that he was badly m need of money for his 
busmess, and ıt is admitted that he was dischargmg the earlier family debts to the 
tune of two lakhs allotted for him to discharge, gradually by sellıng portions of his 
property After the 1928 partition he is stated to have mvested about Rs 40,000 
m the busmess, and that he contmued to horrow and conduct busmess. The argu- 
ment ın fact before the lower appellate Court was not that the cash received at some 
“of the sales was not applied in discharge of debts, but that the debts were illegal and 
under pressure he sold the properties It was stated that he sold some 
of the items for inadequate prices The first defendant, the father who 1s 
best fitted to speak about the madequacy of consideration for the sales on 
sacrifice, has not chosen to go mtd the box. The plamtıff would not examme 
~him The appellate Court 1s of the view that the sut must'have been msti- 
tuted m consultation with the first defendant Sundry busmess debts cannot be 
expected to be specified ın detail ın the deeds The presence of pressure for cost and 
involvement m debts establish existence of necessity Question of proof of bona 
fide enquiry can arise only m a case where there are no debts and factually there 1s 
no necessity. It is nobody’s case that the cash considerations received were mis- 
applied and were not spent m discharge of debts or for the benefit of family in the 
business It cannot be said on the evidence that the sales m question were uncalled 
for and not warranted in the circumstances of the family at that time The father 
was heavily mdebted and PW 3 admits that hard cash was needed by the family. 
And as regards madequacy for price, as held by the learned District Judge, the plain- 
tif has not been able to show that the consideration for any of the sales was unreason~ 
ably low. The learned District Judge who has confirmed the decision of the trial 
Court has addressed himself to the questions that came up for consideration before 
him in the light of the well-established legal principles after duly referrmg to them 
and comes to his conclusion on a review of the entire evidence on record I have 
myself reviewed the evidence and I can see no ground for disturbmg the concurrent 
findings of the Courts below withm the limited scope of a second appeal 


İn the result the second appeal fails and is dismissed. No costs. No leave. 
SVJ —_ — Appeal dışmıssed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mk Justice T. VENKATADRI. 


‘Chidambaram Chetty and another .. Appellants” 
v. 
Sakku Bal alas Lakshmi Baı and another ‘ .. Respondents. 


Madras Agrıculturısts Relief Act (IV of 1938), section 9-A (10) (22) (a)—Words ‘transfer 
inter vivos °? yt the sub-section—Meaning of—Execution of a will bequeathing the 
equity of redemption—If amounts to ‘transfer inter vivos’ as to attract the sub-section 


‘Inter vwos’? which means livmg persons will exclude transfer by will as it 1s a 
fundamental principle that when a will is executed bequeathing property to a 
person the will takes effect only after the death of the testator It cannot therefore 
be contended that ‘ transfer nter nasos’ within the meaning of section 9-A (10) (z2) 
(a) of the Madras Agriculturists Relief Act will also include transfer by execution 
of will bequeathing properties to heirs and beneficiaries Mere execution of a 
will bequeathmg the equity of redemption ım a mortgage will not therefore attıact 
the provisions of section 9-A (10) (a) (a) of the Act 


' Appeal agamst the decree of the District Court, West Tanjore m AS No. 43 
of 1962, preferred against the decree of the District Munsif’s Court of Tanjore m 
“O.S No 198 of 1961 





* S.A No. 1321 of 1963. 24th July, 1967, 
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R. Sundaralingam, for Appellants 
D Ramaswamy Ayyangar and R. Krishnamachan, for Respondents. 
The Court delivered the followmg \ 


Jupcmenr —Defendants are the appellants The suit ıs for redemption of the 
properties belonging to one Santhanaramaswamı Raja. He had othied the properties. 
to the first defendant on 25th April, 1927 The first defendant ıs thus the mortgagee 
represented by his mother, the second defendant, since the first defendant was 
mınor at the tıme of the mortgage The sum secured was about Rs 1,500 and the 
period fixed for redemption was seven years The mortgagee was directed to pay 
from and out of the sum of Rs. 1,500 Rs 800 to one Pakırısamı Naidu, who was the 
prior othidar in respect of one 1tem and Rs 700 borrowed ın cash for litigation expen- 
ses of the mortgagor. The defendants did not pay the prior mortgagee 1 e., Pakırı- 
sami Naidu, and they did not get possession of that item of the properties which was 
in his possession Therefore, the mortgagors redeemed the property m OS No. 171 
of 1956 on the file of the District Munsif’s Court, Tanjore, from Pakkırıswamı Naidu 
and took possession. The mortgagees were m possession of items 2 and 3 as othidars 
for the amount of Rs. 700 Santhanaramaswami Raja executed a registered will 
on 25th June, 1946, bequeathing the othied properties to the first plamtiff and the 
second. plaintiff, his daughter and grand daughter respectively. They filed the 
present suit to redeem the suit properties. While redeeming, they also claimed that 
the othed debt was lable to be scaled down under section 9-A of the Madras 
Agriculturists Relief Act, IV of 1938, and as admittedly the- othzdars were m 
possession of the suit properties for over thirty years, they were entitled to redeem 
the suit properties without payment of any money. 


4 
The first defendant remained ex parte and the second defendant contested the 
suit. Her case was that section 9-A of the Act would not apply, that the plamtiffs 
were not entitled to the benefits of that provision and that therefore the plamtiffs 
were bound to pay the whole ok; amount. The second defendant also claimed that 
she was a woman entitled to the exemption provided in section 4 (h) of the Act. 


The trial Court found that section 9-A was not applicable to the suit oth: and. 
that the second defendant was not entitled to exemption under section 4 (4) of the 
Act. Itfurther found that the defendants would be entitled to get the sum of Rs. 700 
which they had advanced in cash. Accordingly a preliminary decree for redemption 
was passed on the condition of the plamtiffs deposıtıng mto Court a sum of Rs. 700: 
and the balance of deficit Court-fee But on appeal, the lower appellate Court, 
while confirming the finding of the trial Court that the second defendant was not 
entitled to the exemption provided under section 4 (4) of the Act, held that the 
plaintiffs were entitled to redeem the suit properties without payment of any money, 
as they were entitled to get the benefits of section 9-A of the Act. The lower appel- 
late Court directed the defendants to surrender possession of items 2 and 3 to the 
plaintiffs Aggrieved by this order, the defendants have preferred this second. 
appeal. 


The question for consideration is whether the plaintiffs are entitled to redeem 
the suit properties without payment of any money under the provisions of section 
9-A of Act IV of 1938. 


The appellants contend that the respondents-plamtiffs would not get the 
benefits of section 9-A of the Act, smce the appellants are entitled to get the benefits 
of sub-section (10) (12) (a) ofsection 9-A. That sub-section runs as follows, 


tion in the property subject to the mortgage has devolved either wholly or in 
part on a person, by or through a transfer enter uwos either from the original morte 
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gagor or from a person derivimg title fiom or through such mortgagor otherwise 
than by a transfer znier vivos then to the whole of such part, as the case may be ” 


Learned Counsel for the appellants contend that durmg such period the origmal 
mortgagor Santhanaramaswamı Raja executed a will bequeathing the suit properties 
to the plaintiffs, and therefore, ıt was a transfer ater vivos from the original mort- 
gagor who died on 30th January, 1947 Ifitis a transfer inler vwos section 9-A of 
the Act would not apply to the plamtiffs and therefore they cannot ask the Court 
to scale down the debt The learned District Judge has observed that the expression 
“transfer inter vivos”? used in the sub-section would mean transfer between two 
living persons It 1s true that Santhanaramaswamı Raja executed a will during 
his life time bequeathmg the equity of redemption ım favour of the respondents 
It is not a transfer inter vwos for the reason that a will would come into effect only 
after the lifetime of Santhanaramaswami Raja But learned Counsel for the appel- 
lants contend before me that when Santhanaramaswamı Raja durmg his lifetime 
executed a will bequeathing the equity of redemption in favour of the respendent, 
it was a devolution of mterest in the mortgaged properties on the respondents herem 
and that ıt was ummaterial when the will takes effect. Santhanaramaswami Raja 
during his lifetrme made a devolution of interest ın the mortgaged properties to the 
respondents herem and therefore section 9-A will not apply to the respondents 
In this connection he has mvited my attention to a passage in the Full Bench decision. 
of our High Courtin Koihalavallı Acht v Ayyaduraı Odayar! 


“ The Transfer of Property Act relates only to transfer by act of parties and not 
to those by operation of law, the term “mler vwos”” means between living persons; 
but the section does not merely refer to a transfer enter vivos thereby umplying that 
the transaction should be made between the persons named in a document as 
vendor and purchaser It speaks of a devolution by transfer from the mortgagor 
and employs the passive voice suggesting thereby that 1t would comprehend cases 
where there has been no act of the mortgagor Itis impheit that ‘devolution by 
transfer, nter vivos is used ın contradistinction with devolution under law and 
should therefore clude all cases of transfer whether ıt be by the act of party 
or a forced one under the law ” f 

Counsel for the appellants wants this Court to treat the execution of the will 

bequeathing the equity of redemption to the respondents as transfer inter vwos as 
the Full Bench rulmg will apply to all cases of transfer whether ıt be by act of parties 
or a forced one under the law Iam unable to agree with this contention of learned 
Counsel for the appellants. The Full Bench was considering the question whether 
section 9-A was confined to usufructuary mortgages as defined im section 58 (d) 
of the Transfer of Property Act and whether the sale of equity of redemption in 
Court anction was covered by sub-section (10) (1i) (a). The Full Bench held that 
section 9-A was not restricted in its application to usufructuary mortgages as defined 
in section 58 (d) of the Transfer of property act but applied to all mortgages by 
virtue of which the mortgagee was entitled to remam m possession of the property 
mortgaged and that sub-section (10) (2) (a) of the Act would apply to all sales of 
equity of redemption whether by act of parties or by operation of law. But we are 
concerned here with the words ‘mter vivos”’ and their interpretation on the facts of 
this case. It is a fundamental principle that, when a will 1s executed bequeathing 
property to a person the will takes effect only after the death of the testator. The 
meaning of iter vwos as given in Black’s Law Dictionary 2nd edition page 645 is 
this: 

“ Between the living, from one living person to another. Where property 
passed by conveyance, the transaction is said to be inter vıwos to distinguish it from 
a case of succession or devise So an ordımary gift from one person to another is 
called a gift mier wvos to dıstınguish ıt from a donation made in contemplation of 
death (moris causa)” 

Similarly, m Words and Phrases, the followmg interpretation is gıven * 


I (1961)2 M L J. 427, 433 FB). 
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“ Where a man, in the full possession of his faculties, executes and delivers the 
necessary instruments to convey his property to his brother, with the intent that 
the gift shall take effect immediately unconditionally, such a gift 1s inter vwos and 
not causa mortis even though at that time he 1s ın extremis,since a gift causa Moris 
must be conditioned upon the death of the donor. 


A gift “nter vwos? is distmguishable from a will m that such a gift may be 
made by parol and, upon the acceptance of the gift by the donee, the gift 1s ırrevo- 
cable by the donor. While ordmarily a willis required to be m writing, and 
usually ıs made ın view of the fact of death, and 1s ineffective until the death of 
the testator and the admission of the will to probate ” 


In the Indian Succession Act “ will’? 1s defined ın section 2 (4) as meaning the 
legaldeclaratıon of the mtention of the testator with respect td his property which 
desires to be carried mto effect after his death In Raja Parthasarathn Apparao v. 
Raja Venkatadrı Apparao*, a Full Bench of this Court has observed that the Transfer 
of Property Act apples only to alienations mter vwos and has no application to dÈ- 
posal of property by will Now inter vivos which means livmg persons will exclude 
transfer by will, for a will operates from the death of the testator In Vannappa v 
Sinnathayee*, ıt 1s held that a will ıs merely a declaration of the mtentions of the 
testator with respect to his property to take effect after his death and 1s not a docu- 
ment securing money or other property within the meamiag of section 7 (TV-A) of 
the Court-fees Act Jam therefore, unable to agree with the contention of learned 
Counsel for the defendants-appellants that “zzier vives” will also include transfer by 
execution of will begucathıng properties to heirs and beneficiaries Mere execution 
of will begucathıng properties will not and cannot amount to transfer mler vivos. 
It cannot he said to be a transfer by operation of law or act of the party as contem- 
plated ın the section No doubt, learned Counsel for the appellants drew my atten- 
tion to a passage in Jugalkıshore Sarofv Raw Cotton Co , Lid * 


“ Thus when a person dies testate there ıs a devolution of his properties to his 
legal representatives by operation of the law of testamentary succession which 1s 
now mainly statutory ın this country ” 


.But devolution of properties to his legal representatives will take effect only 
after his death Learned Counsel cannot, therefore, rely on this passage to support 
his argument that mere execution of the will ıs also a transfer by operation of law or 
"by act of parties The learned District Judge is right m his conclusion that the 
defendants cannot invoke the provisions of sub-section (10) (22) (a) of section 9-A 
as a will does not amount to a transfer inter voos The defendants have been in 
possession from 25th April, 1927 and therefore the debt has been_completely wiped 
out. The respondents, are therefore entitled to redeem the surt properties without 
payment ofany money, 


The second appeal ıs accordingly dismissed. There will be no order as to costs. 
No leave x 


V.K. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR M ANANTANARAYANAN, Chef Justice AND MR Justice 
M. NATESAN 


Messrs Rai Bahadur Shreeram Durga Prasad Private Ltd and 
others . Appellants*. 


7. 


The Union of India represented by the Secretary to the Government 
of India, Mmustry of Fmance, New Delhi, and others . Respondents 


Foreign Exchange Regulation Act (VII of 1947), sections 12 (1) and 23 (a) and sections 19 
and 167 (8) of Sea Customs Act (VIII of 1878)— Export of goods in apparent compli- 
ance with section 12 (1) of Foreign Exchange Regulation Act—Applicabilty of sections 19 
and 167 (8) of Sea Customs Act to such cases 


What section 12 (1) of the Foreign Exchange Regulation Act (VII of 1947) 
does 1s to enjoin, or to make mandatory, the filing of the declaration by the expor- 
ter, and thereby his obtammg a permission to export, any export which avoids 
this, would be prohibited export Section 12 (2) on the contrary, 1s primarily 
intended to enforce the obligation of the exporter, to repatriate the full amount of 
foreign exchange earned by the goods m the foreign market Where the goods 
have been under-valued as to the full export value which ıs the vice of under- 
invoicmg, section 12 (5) reserves a power ım the authorities of the Reserve Bank 
to freeze the shıppıng documents with the holder thereof, till the Reserve Bank 
is satisfied that an amount representing the full export value of the goods will 
be actually realised. 


The law imposes not merely prohibition as to import or export, but also imposes 
restrictions; rstrictions are certamly imposed with regard to export by section 
12 (1) of the Foreign Exchange Regulation Act, and the Rules made thereunder. 
But the idea obviously 1s to render such goods hable to confiscation where there 1s 
an export evading such restrictions, or mfrmgmg them. It ıs very difficult to 
sustam the mterpretation that section 167 (8) of the Sea Customs Act was also 
intended to appply toa case, where the goods are exported strictly within the ambit 
of the restriction but the necessary permission had been obtamed by mducing the 
authorities to accept declarations or documents which were false in certain partı- 
culars. Ifthe authorities detect this, they will have the power to cancel the per- 
mission altogether under section 190 (A) of the Sea Customs Act 


The gist of the offence under section 12 (1) of the Foreign Exchange Regulation 
Act read with sections 19 and 167 (8) of the Sea Customs Act, 1s an export or 
attempted export, which ıs mm violation of the obligation of the intending exporter 
to make a declaration, to furnish documents called for, to satisfy the authorities 
and to obtam permission to export - Where he has done all this,-clearly he 
has not violated section 12 (1) Ifhe has misled the authorities by false represen- 
tations, or failed thereby to repatriate foreign exchange, by virtue of his obligation 
under section 12 (2) those are different offences for which separate and specific 
penalties can be imposed. 


Held that the respondents have really no jurisdiction to proceed further. 


Appeals under clause 15 of the Letters Patent agamst the order of Kailasam, J , 
dated Ist September, 1966, and made ın the exercise of the Special Original 
Jurisdiction of the High Court in Writ Petition No 1952 of 1966, etc , presented 
under Article 226 of the Constitution of India to issue a writ of prohibition prohi- 
bıtıng the respondents therem from takmg any action m pursuance or furtherance 
of the show-cause Memo bearing Ref. No S/21/20/65, dated 17th February, 1965 
mentioned m Exhibit A to the affidavit filed m support of the said writ petition 
assued by the Deputy Collector of Customs, Vishakhapatnam, the third respondent 
therein 





WA. Nos. 247 to 251 of 1966 20th September, 1967. 
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R. 7. Joshı, S. J. Sorabjee and A. S. Bobde (of the Bombay Bar for K. C. Jacob 
S K.E Ratan and R. Vedaniham), for Appellants. 
S. Mohan Kumaramangalam for G Ramaswamı, for Respondents. . 


The Judgment of the Court was delıvered by 

Ananlanarayanan, C F.—In G. Narasıngdas Agarawal v Umon of Indiat, Kaılasam, 
J, dismissed a number of writ petitions, declining to issue writs of prohibition in 
those cases, restraining the respondents, namely, the Union of India, the Collector 
of Customs, Madras, and the Deputy Collector of Customs, Vıshakhapatnam, from 
taking further action ın pursuance of a large number of show cause memorandum 
served on the writ appellants. The present appeals are from this judgment, and 
essentially, they involve the issue whether, under the stated circumstances, the respon- 
dent authorities would have jurisdiction to proceed further, in respect of an alleged 
offence under section 12 (1) read with section 23-A of the Foreign Exchange Regu- 
lation Act, 1947, and section 167 (8) of the Sea Customs Act. The matter has been 
elaborately argued before us, and admittedly, ıt involves a question of interest and 
significance The facts have been dealt with by the learned Judge (Kailasam, J ) 
in his judgment, but we propose to refer to them again here, m some detail and also 
to set forth the several provisions of law mvolved ın their juxtaposition, to enable us 
to proceed with the discussion of the main issue, of the interpretation of section 12 (1) 
of the Foreign Exchange Regulation Act 

Without dilating further on the background of the facts, which may not be here 
necessary, it 1s sufficient for us to state that 62 show cause memoranda were issued 
by the Deputy Collector of Customs Visakhapatnam, in the followmg context of / 
events. In connection with certam searches and seizures of gold and silver articles, 
which do not new concern us, on the 19th and 20th of August, 1963, the authorities 
came into possession of a number of documents, mclusıve of accounts, which are 
the basis of the averments of infrmgments. They related to shippmg of mineral 
ores particularly manganese ores , after declarations under section 12 (1) had been 
filed by the concerned appellants, together with production of the necessary docu- 
ments, the authorities had been satisfied, ex facie, that the papers were ın order, and 
that exportsshould be permitted, the exports actually occurred, m consequence. The 
essence of the show cause noticesisthat, notwithstanding this apparent compliance 
with the formalities of the law, the appellants really exported manganese ore, or 
were concerned in the exports in contravention of the restrictions and prohibitions 
imposed under section 19 of the Sea Customs Act, read with section 12 (1) of the 
Foreign Exchange Regulation Act, and section 23-4 of that Act ; that brought mto 

lay section 167 (8) of the Sea Customs Act, with the result that all the goods were 

iable to confiscation under that Act; admıttediy, a heavy penal provision. The 
main question is, whether, in the juxtaposition of the several provisions of law, and. 
in the situation of admıssıon by the authorities that the exports were m apparent com- 
pliance with the requirements of the law, there would be jurisdiction to proceed. 
further, because of the alleged suppression of material particulars, with fraudulant 
motive or the alleged furnishing of details that were deliberately false in the G. R. 1 
Form, which led to the authorization of these exports. 


Before proceeding further with the relevant provisions of the law, it may be 
necessary to refer to the form that the arguments took before us. When Mr. Joshi 
for the appellants, and Mr. Kumaramangalam for the respondent authorities, had 
submitted certain arguments ; it emerged that the authorities sought to maintain 
their jurisdiction, as against the prayer for the issue of ¢ writ of prohibition, on the 
ground that a very elaborate fraud had been practised by the writ appellants with 
the result that not merely had the value of the exports been under invoiced to a 
very substantial degree, but also that there had been substantial deprivation to the 
State, of the benefits of repatriated foreign exchange. The gravamen of this charge 
was cryptically indicated m the origmal show cause notice, m paragraph 20, m 
the following words : 

FS aaa A mc ra EE re ye len —— 
Iı. (1967) 1 MLJ. 197 
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“ From the foregomg ıt 1s disclosed that the financial benefits derıved by the 
shıppers, ın respect of the subject exports, over and above those revealed to the 
customs authorities and or other concerned. authorities, were not disclosed to the 
said authorities, and the mformation about them was deliberately suppressed.” 


An argument was sought to be built on this, that the fraud rendered the pro- 
ceedings zon est and that what section 12 (1) required was a true declaration, that 
is, not false to the knowledge of the intending exporter, so that the authorities were 
entitled, even a considerable time later, to treat a false declaration as no compliance 
with the law at all. The substance of the argument of Mr. Kumaramangalam 
here was that, while he fully conceded that the declaration under section 12 (1) 
might be later proved mcorrect, as to full export value, under several contingencies, 
and that the mere error would not detract from the indisputable compliance by the 
exporter with the law, such protection was not available to an exporter, who makes 
a deliberately false declaration ; fraud vitiates all proceedings, and a permission 
to export procured through such means, was tantamount to illegal export. We 
then considered ıt necessary that the particulars of the fraud should be communi- 
cated to the appellants, mm sheer fairness, before this argument could even be 
exammed., For this reason, by mutual consent, a supplementary affidavit has been 
filed on behalf of the respondents, in clarification of the attitude of the Departmental 
Authorities Before proceeding further, we might dilate upon what the supplemen- 
tary affidavit purports to disclose, in expansion of the very terse passage in paragraph 
20 of the origmal show cause notice already set forth. 


It appears that, from the documents that were seized and that we have earlier 
referred to, the respondent authorities came to know of, or entertamed a belief in 
the followmg facts, and scheme of modus operand. With regard to these exports 
of manganese ores to a foreign country, there was a secret arrangement between the 
exporters and the foreign buyer, for an extra payment, at specified rates, over and 
above the rate mentioned in the origmal contract shown to the Department at the 
time of exports, and in the voices, the particulars of which are embodied in the 
G R. l Form This extra payment was deposited, either by the buyer himself or 
the agent of the exporters, a certam named foreign individual, mto the foreign bank 
account of G N Agarwal or Vittaldas Under this scheme, the goods were under- 
valued deliberately and: 


“the Department was induced to accept their declarations by means of false 
evidence and fraudulent suppression of facts ” 


It is alleged that there has been a suppression of an amount of over three crores 
and a failure to repatriate the corresponding amount of foreign exchange earned 
by surreptitious means. This ıs the basis of the charge that, even though these 
exports occurred m apparent compliance with section 12 (1), by declarations duly 
filed, accompanied by the production of required documents, and after permission 
to export had been obtamed from the authorities, all these proceedings were vitiated 
for the reason that the declarations were not true, but deliberately false. That 
being the case, section 167 (8) of the Sea Customs Act was attracted by the vigour 
of certam provisions, to which we shall immediately refer, and the authorities have 
a jurisdiction to seize and confiscate the goods, unless due cause is shown for a con- 
trary conclusion. Smce an appreciation of the real issue mvolves the analysis, not 
merely of the provisions of the Foreign Exchange Regulation Act and the Sea Customs 
Act, referred to by the learned Judge (Kailasam, J) in his judgment, but also of one 
or two other provisions, which were not then examined, no apology 1s necessary for 
setting forth these provisions m extenso here. 


The most vital of the provisions, upon the interpretation of which the entire 
matter may be really said to turn, is section 12 (1) of the Foreign Exchange Regula» 
tion Act (Act VII of 1947). It is in the following terms: 


“The Central Government may, by notification in the official Gazette, 
prohibit the taking or sending out by land, sea or air (hereafter in this section 
referred to asexport) of any goods or class of goods specified in the notification 


550 THE MADRAS LAW JOURNAL REPORTS. (1969 


from India, directly or mdirectly to any place so specified unless a declaration 
supported by such evidence as may be prescribed or so specified, 1s furnished by 
the exporter to the prescribed authority that the amount representing the full. 
export value of the goods has been, or will within the prescribed period be, paid. 
ın the prescribed “manner ”’ : 
While upon this aspect of the provisions of the several enactments, ıt 1s essential 
to immediately examine section 12 (2) and section 12 (5) of the same Act. We have 
had occasion to examiae the implications of section 12 (2), at very great length, 
earlier ın our judgment in Venkata Subbu v Direclor of Enforcement’, But we are 
agam settmg forth the section here, as the juxtaposition will show the mtendment. 
of the Legislature ın respect of section 12 (1) as distmguished from section 12 (2). 
It appears to be clear to us that what section 12 (1) does 1s to enjom, or to make 
mandatory, the filing of the declaration by the exporter, and thereby his obtainmg 
a permission to export , any export which avoids this, would be prohibited export. 
Section 12 (2) on the contrary, isprimarily intended toenforce the obligation of the 
exporter, to repatriate ‘the full amount of foreign exchange earned by the goods ın 
the foreign market Where the goods have been under valued as to the full export. 
value which is the vice of under invoicing, section 12 (5) reserves a power m the 
authorities of the Reserve Bank, to freeze the shipping documents with the holder 
thereof, till the Reserve Bank 1s satisfied that an amount representing the full export. 
value of the goods will be actually realised Section 12 (2) and section 12 (5) are 
in the followmg terms, 


“ (2) Where any export of goods has been made to which a notification under 
sub-section (1) applies, no person entitled to sell, or procure the sale of, the said 
goods shall, except with the permission of the Reserve Bank, do or refram from. 
domg anythmg or take or refraın from takmg any action which has the effect of 
securing that— 


(a) the sale of the goods 1s delayed to an extent which is unreasonable having 
regard to the ordmary course of trade, or 


(b) payment for the goods ıs made otherwise than in the prescribed manner- 
does not represent the full amount payable by the foreign buyer im respect of 
the goods subject to such deductions, 1f any, as may be allowed by the Reserve 
Bank, or 1s delayed to such extent as aforesaid 


Provided that no proceedings im respect of any contravention of this sub- 
section shall be mstituted unless the prescribed period has expired and payment 
for the goods representing the full amount as aforesaid has not been made in 
the prescribed manner. 

> x * x 


(5) Where ın relation to any such goods the value as stated ın the invoice 
ıs less than the aount which ın the opinion of the Reserve Bank represents the 
full export value of those goods, the Reserve Bank may issue an order requirmg 
the person holdmg the shipping documents to retam possession thereof until such 
time as the exporter of the goods has made arrangements for the Reserve Bank 
or a person authorised by the Reserve Bank to receive on behalf of the exporter * 
payment m the prescribed manner of an amount which represents in the opinion 
of the Reserve Bank the full export value of the goods ” 


We may immediately proceed to section 22 of the same Act. This 1s a very- 
important provision, for it directly renders punishable any false application or de- 
claration made to any of the authorities, under the Act ; indisputably, ıt would m- 
clude the false or fraudulent suppression of material particulars The pomt of 
Mr. Kumaremangalam 1s not that this provision will not apply, or that ıt may not 
be brought mto play by the requisite authority, who is not the Collector of 
Customs His pomt 1s not even that section 12 (2) of the Act may not apply to the 


— 
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facts, for, obviously, the essence of the charge, particularly as disclosed by the 
supplementary affidavit, 1s the vice of under invoicing, he concedes that the Director 
of Enforcement will have full jurisdiction, to proceed to impose the penalties under 
section 12 (2) if the facts are established But his pomt ıs that, on the interpreta- 
tion of section 12 (1), which ought to prevail, the Collector of Customs has a parallel 
and independant authority to ask the appellantstoshow cause, why the goods should 
not be confiscated under section 167 (8) of the Sea Customs Act. 


Section 23 (1) of the Foreign Exchange Regulation Act provides for contraven- 
tion of the provisions of section 4, section 5, section 9, section 10, sub-section (2) of 
section 12, section 17, section 18-A or section 18-B or of any rule, direction or order 
made thereunder ; ıt is important to note that this provision, which has two sub- 
clauses (a) and (b), does not comprise section 12 (1) of the Act. Section 23-A of 
the same Act is m the followmg terms 


“ Without prejudice to the provisions of section 23 or to any other provision 
contained in this Act, the restrictions imposed by sub sections (1) and (2) of sec- 
tion 8, sub-section (1) of secticn 12 and clause (a) of sub-section (1) of section 13 
shall be deemed to have been ımposed under section 11 of the Customs Act., 1962 
and all the provisions of that Act shall have effect accordingly ” 


We might immediately proceed to the Sea Customs Act (VIII of 1878), and 
its relevant provisions Section 19 of that Act ıs in the following terms : 


“ The Central Government may from time to tıme by notification in the Official 

_ Gazette, prohibit, or restrict the brmging or taking by sea or by land goods of 

any specified description mto or out of India across any customs frontier as defined 
by the Central Government.” 


As we have seen earlier, by virtue of section 23-A of the Foreign Exchange Re- 
gulation Act, the restrictions under section 12 (1) must be desmed to have been 
imposed under the Sea Customs Act, and, hence, by virtue of this incorporation 
by reference, any export m contravention of section 12 (1) will amount toa prohibited 
export under the Sea Customs Act Section 167 (8) of the Sea Customs Act 1s set 
forth as a table in three columns, namely (1) offences (2) section of this Act to which 
offence has reference and (3) penalties The entire part of the table relating to section 
167 (8) may be extracted here : 


“(1) (2) (3) 

8. If any goods, the importation or exporatation of 18 &19 Such gocds shall 
which ıs for the time beng prohibited or restricted be hable to con- 
by or under Chapter IV of this Act, be ımported fiscation and 
mto or exported from India contrary to such prohi- any person con- 
tion or restriction, or 1f any attzmpt be made so to cemed in any 
import or export any such goods, or suchoffence shall 

if any such goods be found ın any package produced to be lable to a 
any officer of Customs as contaming no such goods, penalty not 
or if any such goods, or any dutiable goods be found exceeding three 
either before or after landing or shipment to have times the value 
been concealed in any manner on board of any vessel of the goods, or 
within the limits of any port m India, or if any goods, not exceeding 
the exportation of which is prohibited or restricted one thousand 
as aforesaid, be brought to any wharf m order to be rupees ” 


put on board of any vessel for exportation contrary 
to such prohibition or restriction * ; 

While upon this aspect of the inter-dependence of the several provisions of the 
law, we may note certain provisions that have not been examnied by the learned 


/ 
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Judge (Kaılasam, J.,) and were, apparently, not brought to his attention. They 
are of some significance, m the light of the particular argument that we have to 
examine. One of these provisions 1s section 167 (72) of the Sea Customs Act, and 
the cclumns relarng to this 1tem are as follows. 


“(1) 2 - (5) 

72 Ifany person makes or signs or uses, any declara- General Such person shal 
tion or document used ın the transaction of any busi- on conviction 
ness relating to the Customs, knowing such declara- of any such 
ton or document to be false in any particular; or offence before a 
counterfeits, falsifies or fraudulently alters or destroys Magistrate, be 
any such document, or any seal, signature, mitials hable to a fine 
or other mark made or impressed by any officer of not exceeding 
Customs ın the transaction of any busmess relatmg to One Thousand 
the Customs ; or bemg required under this Act to rupees.” 


produce any document, refuses or neglects to produce 
such document; or bemg required under this Act to 
answer any question put to hım by an officer of cus- 
toms, does not truly answer such question. 


Next, we may note section 190-A of the Sea Customs Act, agam not cited before 
the learned Judge, which deals with the powers of revision of the Chief Customs 
Authority. It 1s of some significance, for, on the facts, there can be no doubt that 
these exports occurred a considerable tıme prior to the discovery of certam documents, 
which has sparked off the present proceedings , equally, there can be no doubt 
that the exports took place in apparent and full compliance with the formalities 
required by the law, and the rules. We have experienced great difficulty ın tracıng 
out what really happened at that tıme, viz., which particular documents, most pro- 
bably inclusive of the origmals of the contracts with the foreign buyers were produced 
‘by the tending exporters, and how the authorities were satisfied thatthese exports . 
were proper, and should be permitted But there can be no doubt whatever that 
the exports took place, under the seal and approval of such permission by the 
Customs Authorities, after scrutiny of the section 12 (1) declarationsand other docu- 
ments ; whether a separate order to that effect was passed, or this was merely 
effected by affixing the seal to the shippmg documents, need not be now laboured 
upon But, assumıng that this was a proceeding permitting the export, and, sub- 
sequently, the Customs Authority discovers facts which would show that the permis- 
sion was obtained by the practice of any fraudulent representation, section 190-A 
is important, as embodymg the power of the Chief Customs Authority to rescind 
such permission. Under section 190-A (1) proviso, the enactment is clear that the 
-person aggrieved must have a reasonable opportunity to show cause, and under sec- 
tion 190-4 (3) there is a limitation of two years within which the power could be 
exercised. : 


Section 190-A is in the following terms : 


“(1) The Chief Customs-Authority may of its own motion or otherwise 
call for and examine the record of any proceeding ın which an Officer of Customs 
has passed any decision or order under this Act for the purpose of satisfying itself 
as to the legality or propriety of any such decision or order and may pass such 
order thereon as ıt thinks fit: 


Provided that no order prejudicial to any person shall be passed under this 
section unless such person has heen given a reasonable opportunity of making a 
representation against the proposed order. 


(2) The powers conferred upon the @hief Customs Authority under sub- 
section (1) may also, m the like manner and subject to the lıke conditions, be 
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exercised by the Chief Customs Officer ın respect of any decision or order passed 
under this Act by any officer of Customs subordmate to him 

(3) No decision or order passed by an officer of Customs shall be revised 
under this section by the Chief Customs-authority or a Chief Customs Officer, 
as the case may be after the expiry of two years from the date of the decision or 
order ” 


As the learned Judge (Kailasam, J) pomts out, section 27 of the Foreign 
Exchange Regulation Act, empowers the Central Government to make rules for car- 
rymg into effect the provisions of the Act and sub-section 2 (a) of section 27, confers 
specific powers on Government to make rules prescribmg forms, and their modes of 
use This led to the promulgation of the Foreign Exchange Regulation Rules, 1952, 
which are of some importance. They will be found, together with the forms, in 
Vakil’s Law Relating to Foragn Exchange (second edition) at page 239 et seg. Under 
rule 3, the form of the declaration under section 12 (1) 1s referred to, and the 
Reserve Bank 1s authorised to set 1t out in the first schedule Rule 5 1s important, 
for under sub-clause (2) of rule 5, the Reserve Bank or the Collector of Customs 


““may require any exporter to produce, m support of the declaration, such 
evidence as may be ın his possession or power, to satisfy them 
x * £ > a * 


(wz) that the invoice value stated m the declaration 1s the full export value 
of the goods , and 

(2) that the amount representing the full export value of the goods has been 
or will be paid to the exporter” 


The essential form to be filled in by the mtendmg exporter, is admittedly, form 
G R 1 (page 242), and the part of ıt which now concerns us is the followmg 
declaration : 


“ I hereby declare that I am the seller/consignor of the goods ın respect of which 

this declaration 1s made and that the particulars given above are true and 

(a) that the mvoice value declared 1s the full export value of the goods and 
is the same as that contracted with the buyer. 

(b) that this 1s a fair valuation of the goods which are unsold 
1/My prmcıpals undertake that I/they will deliver to the bank mentioned below 
the foreign exchange/rupee proceeds resultmg from the export of these goods on 
or before ae 


The main argument can now be clearly exposed to view Mr. Kumara- 
mangalam for the respondents does not deny that the formalities weie 
complied with m the case of the exports in question Section 12 (1) declarations 
were duly made, they were scrutmised by the authorities, the requisite documents, 
which probably mcluded the original contıacts with the foreign buyers, were called 
for and examıned, and the exports were permitted under the law. How then it ıs 
possible to contend that these goods were either exported or attempted to be 
exported, m violation of the prohibitions or restrictions imposed by law, and are, 
therefore, liable to be confiscated under section 167 (8) of the Sea Customs Act ? 
There can be no doubt that the provision ıs a very stringent and penal one. 
The learned Judge (Kalasam, J ) puts the matter thus at page 200 : 


“The punishment under section 167 (8) of the Sea Customs Act ıs far more 
severe, in that the goods are hable to be confiscated and the penalty may extend 
to three times the value of the entire goods, whereas under section 23 (1) (a) the 
penalty can only be three times the value of the foreign exchange ın respect of 
which the contravention has taken place ” 


As we said earher, Mr. Kumaramangalam further concedes that section 12 (2) 
will, m all probability, be applicable to the facts, takıng the averments as they are 
expressed ın the affidavit and the supplementary @ffidavit , equally, section 22 will 
apply. But according to learned Counsel, these are independent punitive measures, 
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which have to be initiated by other authorities There is a parallel power in the 
Collector of Customs to confiscate these goods, on the proper imterpretation of 
section 12 (1) of the Act 


When the wording of section 12 (1) 1s carefully examined, for this purpose, ıt 
becomes apparent that, as the substantive section stands, 1t does not even require 
the mtendmg exporter to furnish particular figures of the full export value ot the 
goods, declared as such On the contrary, the declaration required, supported by 
such evidence 2s may be prescribed, has only to be confined to the undertaking, 


Br “that the amount representing the full export value of the goods has been, 
or will withm the prescribed period be, paid in the prescribed manner ” 


But Mr Kumaramangalam contends that ıt 1s significant that the words are 
not, as they conceivably could be, that the full export value of the goods has been or will 
be pad , the Legislature deliberately introduced the expression the amount representing 
the full export value, and that implies that, by the very force of this language, the de- 
claration should include the figures We are not at all clear that such an mter- 
pretation flows , as a necessary consequence, frem the phraseology of section 12 (1), 
particularly as this ıs followed by section 12 (2) which specifically deals with the 
vice of under-invowing, or furnishing a value below the full export value But the 
pomt is really academic, for, as we have seen the rules made, as delegated legislation, 
apply with equal force, and the GR form 1s part of the mandatory procedure. 
That certamly requires the mtendmg exporter to declare the full export value and 
not merely this, to give an assurance that this 1s the same as that contracted with the buyer. 
If ihe present averments ale true, that certificate would be a alse one, thereby 
rendering applicable the penal provisions of section 22, and section 12 (2) of the Act. 
But the real pomt 1s, how can the mterpretation be sustamed, that section 12 (1) 
itself is ınfrınged, because, though the formalities were complied with, the declaration 
was not true to the knowledge of the mtending exporter ? Ifthe Legislature had 
wmtended this, as an essential part of this mandatory provision of section 12 (1), 
one would certamly expect that the requisite words would have been employed, 
so that the essence of the obligation 1s not merely to file a declaration, supported 
by documents, but to file a declaration with no particular that ıs false to the know- 
ledge of the exporter 


Of the various precedents that have been cited before us, the decision of Desai, 
J , of the Bombay High Court in Hamad Sultan v NG Abrol and another, was noticed 
by Kalasam, J , also , but it is really not necessary to scrutinise this precedent at any 
length Actually, Kaılasam, J , appears to accept the statement of the lew in a 
vital portion of the Judgment, that the offence of the violation of section 22 by mz k- 
mg a false statement, was quite distiact from the violation of section 12 (1), and that 


“the provisions of section 12 (1) are violated when no declaration 1s furnished 
at all, or when the purported declaration 1s one which cannot be regarded as a 
declaration withm the meanıng of section 12 (1) of the Foreign Exchange Regula- 
tion Act, 1947” 


Kalasam, J, adds at page 203: 
“The correctness of this statement standing by itself cannot be questioned ” 


The Bombay High Court further took the view, which Kailesam, J , was unable 
to accept, that the provisions of section 12 (1) would be satisfied by the petitioner 
undertakmg to pay m the préscribed manner the amount representing the full export 
value of the goods, and that, mcidental to this, 1f the particulars were falsely furnished, 
ıt was not a violation of section 12 (1) Mr. Kumarzmangalam would here argue 
that the question whether section 12 (1) would be violated if an incorrect statement 
is made need not detain us in the present context , he concedes that under-invorcimg 
may occur owme to causes beyond the control of intending exporter , ıt may even 
be that there is a clerical error, or that subsequent facts establish that more 1s due 
from the foreign buyer, to be repatriated as foreign exchange But he claims that 


1 Misc Application No 376 of 1957 


I] M/s. R.B.S. DURGA PRASAD (P.) LTD v. UNION OF INDIA (Ânantanarayanan, CJ.) 555 


this kınd of extenuation, even if it ıs permissible will not extend to a deliberately 
false statemint or figure, and that such a declaration 1s no declaration at all It ıs 
hable to be treated as non est. 


It is this distmction that we find ıt very difficult to accept. The words are not 
to be found im the section, which would enable such a distmectios to be sustamed on 
an ex facie mterpretation of the section itself Further, ıt 1s not as 1f the Legislature 
has not provided for the admittedly serious offence of an apparcat compliance 
with the formalities, and the obiamıng of permission to export, by decervmg the 
authorities mto acceptmg documents that are not true, or figures that are not true. 
Section 22 specifically provides for this, and section 12 (2) equally makes liable the 
exporter wao attempts to get the benefit of an undeclared and un-repatriated foreign 
exchang:, by su h mzans. We must here note that section 167 (8) of the Sea 
Custom, Act obviously refers to sections 18 and 19 of the same Act, as wul be clear 
from the second column Under sectior 18 there are certam outright prohibitions 
m respect of categorics of goods, such as counterfeit com, obscene publications, etc. 
The law no. m-.rely imposes such prohibition as to import cr export, but also ımposes 
restrictions , restricticns are certainly imposed with regard to export by sectien 12 
(1) of the Foreign Ex.hange Regulation Act, and the rules made thereunder. But 
the idea obviou.ly 1s to render such goods liable to confisca cn, only where there 1s an 
export evading such restrictions, or mfrmgmg them İt 1s very difficult to sustain 
the mterpretation that section 167 (8) of the Sea Customs Act was also intended te 
apply to a case, where the goods are exported strictly within the ambit of the restric- 
tions, but the neczssary permission had bzen obtamed by inducing the authorities to 
accept decla ations or docum:nts waich were false in certain particulars. We must 
here pout out that, 1f the authorities detect this, they will have the power to cancel 
the permision altog:ther, under section 190-A earlier referred to. 


It ha, b. n stressed that this mterpretation of ours is considerably fortified by 
the ob,ervations ın the majority judgment in East India Commrl Co. v Collector of 
Customs? It 13 not necessary, here to setforth thefacts of that case at any 
lengih. But m the judgment of Subba Rao, J , (as he then was), the followmg state- 
mentoccurs, wich expresses the crux of the matter on the facts as embodied in the 
show cause notice ın that case at pag? 1902: 


“It wa; stated in the notice that the special licence was issued on the expres 
conditios thz t the goods covered by the said licence should be utilised for consump- 
tion a3 raw material or accessories in the factcry of the licence holder and that no 
part thereof should be sold or permitted to be utilised by any other party, that the 
appellants sold a portion of the goods imported under the said licence to others 
in breach of the said condition and that, as the appellants infrmg:d the said 
condition, the goods, or the money substituted ın its place, were hable to be confis- 
cated ” 


The, close parallel is here obvious, for this was also a case where the licebce had been 
obtamed by mısrepresentatıon, waich was really fraudulent, smce the appellants 
did sell the goods m violation of the undertakmg and thus obtamed a fraudulent 
benefit. The Supreme Court observed ım a subsequent passage at page 1907: 


“ Nor ıs there any legal basis for the contention that licence obtamed by mis- 
iepresentation makes the licence zor esi, with the result that the goods should be 
deemed to have been imported wrthcut licence ın contravention of the order 
issued under section 3 of the Act so as to brmg the case within clause (8) of secticn 
167 of the Sea Customs Act. Assuming that the principles of law of contract 
apply to the issue of a liceace under the Act, a licznce cbtamed by fraud 1s only 
voidable ; ıt 1s good till avoided m the manner prescribed by law ... In 
the circumstances, we must hold that when the goods were imported, they were 
imported, under a valid licence, and therefore it is not possible to say that the 
goods imported were those prohibited or restricted by or under Ch IV of the 
Act within the meaning of clause (8) of section 167 of the Sea Custems Act ” 


1. (1963)3 SGR 338 AIR 1962 SC. 1893 
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On a parity of reasoning, we are constrained to come to the same conclusion 
here Mr Kumaramangalam sought to base a distinction between the granted 
licence m that case which, though obtamed by mısrepresentatıon, was voidable at 
the instance of the authorities, and a declaration under section 12 (1), which per 
se, cannot be cancelled or revoked. The argument 1s unsustainable Even if the 
declaration contamed false particulars which were not then detected, it was accepted, 
along with the documents called for from the parties, and whether due to conceals 
ment as to the real facts or otherwise, the export was permitted, and it took place 
under the law Thereafter, we are qute unable to see how the authorities can 
turn round and say that the export occurred beyond the rigour of the provisions of 
law, particularly section 12 (1) and hence, that the goods themselves were liable to 
be confiscated Mr. Kumaramangalam has relied on two reported precedents in 
customs cases, available m a special publication of such judgments ; but we are 
unable to see how either helps him 


The first of these cases ıs Mrs 7 Essardasv Shri A V. Venkateswaran, Collector of 
Customs, dealt with by Shelat, J m the Bombay High Court The essential fact, 
in this case, was that the importers were able to import goods beyond the value 
declared in the bill of entry by means of fraudulent mıs-statements and under valua- 
tions, and without the cover of a valid licence The question was whether such 
goods were liable to be confiscated under section 167 (8) of the Sea Custcms Act, 
and the Court held that the goods were liable to be confiscated, as they were, indıs- 
putably goods illicitly ımported without the cover of a licence. That conclusion, 
upon the facts of that case, cannot be canvassed here There is an observation of 
the learned Judge approbatmg the dictum of De Crey, C J , that fraud vitiaces even 
the most solemn proceedings of the Courts of justice. But as we shall see a httle 
later, that fraud, in order to vitiate the judgment or order, must be extrmsic or 
collateral to what has been adjudicated upon, and cannot be part of that which 
wes dealt with by the Court The conclusion, on the facts m the case, 1s that goods 
of a perticular value 

“were imported and cleared through the customs without a licence ; ” 
Once that is established, they were clearly liable to confiscation. The other decision 
is of the same Court in Sattanaihan v Rameschandra & Co.?, before Chagla, C.J, 
and Shah, J. The case mvolved the fraudulent transfer of a licence, and acts done 
m pursuance of that, and, on the facts, the Courtheld that the Collector of Customs 
had authority, under section 167 (8), to ascertain 1f the amport had been in violation 
of legal restrictions Further, ithad been actually established that the import was 
ıllıcıt. 

Upon fraud, which has the consequence of vitiatme or rendering non est any 
act of any authority, the position in law is very clear, and settled by the Full Bench 
decision of this Court in Kadhivelu Namar v Kupbuswamı Nacker?. This ıs a very 
brief judgment of Walls, C J , followmg the elaborate exposition earlier given in 
Chinnayya v. Ramanna*. That precedent refers to the very early English decision of 
The Duches of Kıngston's case” Even with regard to a declaratory suit, to set aside a 
prior judgment on the ground of alleged fraud, the fraud to vitiate, must be 


** extrmsic or collateral to every thmg that has been adjudicated upon, but not 
one that has been or must be deemed to have been dealt with by the Court.” 


In approbatmg this principle, the learned Judges observed that, indubitably, it 
was highly improper or immoral on the part of parties to let ın false evidence or to 
practise deceit on the Court, ın any form. But that is a matter for consideration, 
‘which 1s mtriasic to the case, and, however erroneous or patent be the fraudulent 
representations, such an adjudication would be res judicata between the parties. 
Mr. Joshi for the appellants has drawn our attention to the decision of the Judicial 





1. Misc, Application Nos. 132, 133 to 141, 184 (FB) 

of 1958. 4 25MLJ 228:(1913)1 L R, 38 Mad. 203 
2. Muse Application No. 99 of 1954. 5 (1776) 2 Sm L.C. 731, 11th Edn. 
3. (1918)34MLJ 590.ILR 41 Mad. 743 
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Committee ın Malık Damsaz Khan v Commissioner of Income-tax, Pungab!, which 1s 
certainly helpful ın the present case. It was the assessee ın that case, who contended 
that the return of income rendered by him was not a return within the meaning of 
section 22 (2) of the Act, and hence that ıt must be deemed to be non est ‘The 
Income-tax Officer could, thereafter, assess only under section 23 (4) of the Act 
and not under section 23 (3) Their Lordships observed at page 558 : 

“Neither in the mcompleteness of the return vor m the fact that m an accom- 

panying statement the appellant referred to his return as an estimate can their 
Lordships find any possible justification for the plea that the assessment was 
mcompetent or that the Appellate Assistant Commissioner had no jurisdiction to 
entertam the appeal proceedings which the appellant himself ınıtıated.” 

Mr. Kumaramangalam has relied on In re, Abhey Ram Chunm Lal?, m which 
the learred Judges of the Division Bench held that, if the return of the assessee was 
bona fide section 23 (2) would apply. But that provision would not apply to a case, 
where the assessee deliberately failed to comply with the rule We do not think ıt is 
necessary to proceed into this aspect, or the prior precedents im this judgment. 
The reason is that the question is not whether one provision, or another ofa statute 
applies or does not, to a return which may be mcorrect but is not deliberately false, 
as distmguished from a return which 1s deliberately false. The real pomt here 1s that 
the gist of the offence under section 12 (1) of the Foreign Exchange Regulation Act 
read with sections 19 and 167 (8) of the Sea Customs Act, 1s an export or attempted. 
export, which 1s m violation of the obligation of the intending exporter to make a 
declaration, to furnish documents called for, to satisfy the authorities, and to obtain 
permission to export Where he has done all this, clearly he has not violated section 
12 (1). Ifhe has misled the authorities by false representations, or failed thereby to 
repatriate foreign exchange, by virtue of his obligation under section 12 (2) those 
are different offences, for which separate and specific penalties can be imposed. 
The fact that the penalty that can be imposed, upon proof of such offences, may 
not be as heavy in the monetary sense, as thet mvolved ım confiscation under section 
167 (8) of the Sea Customs Act, appears to us to be quite irrelevant , for that matter 
a crimma! prosecution, and the consequent and possible imprisonment, may be 
far heavier punishment to be visited on a v.rong-doer 
‘ It fellows that the respondents have really no jurisdiction to proceed further 
in this matter The law relating to the issue of a writ of prohibition need not be 
discussed here, for the principles are well-settled. That writ does not issue at the 
instance of a party, wherea jurisdiction can conceivably arise, on the avernments and 
information before the quas:-judicial authority , but where it cannot arise, the 
writ has to issue, in the mterests of justice. Accordimgly, we allow these appeals 
nye direct the issue of writs of prohibition in these cases. There will be no order 
of costs. 

S.V.J. —— Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice K. SRINIVASAN AND Mr. Justice R Sapasrvam. 
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v. 
M/s. A Hajee Abdul Rahim Saheb & Co., and others .. Respondents. 
Principal and agent—Accounts—Stated or settled accounts—Liability of agent to account— 
Mere submission of set of written accounts—Not sufficent—Explanation with vouchers 
necessary—Acceptance of accounts—May be express or umpled by conduct—Surt for 
accounts—Preliminary decree—When to be passed—Practice 
Contract Act (IV of 1872), section 213. 
When the relationship of agency was established, the determination of the 
actual liability ın any particular amount should be as a result of an order to take 
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an account, that is to say, a prelımınary decree would be the proper one to pass 
in a suit for accounts But it would be different if the case of the agent was that 
an account had already been furnished and accepted. 

An agent 1s not discharged from his duty to render an account merely by the 
submission of a set of written accounts His duty also consists in explaining them 
wherever necessary and in producing vouchers and the lıke in respect of any 
expenditure that may have been mcurred for and on behalf of the prıncıpals. 
Though, no doubt, this part of the duty cannot be avoided, it would still be a 
question of fact in each case whether the accounts submitted are not self- explana- 
tory or at least whether, m the absence of any demand for an explanation, one 
can still say that the agent’s duty has not been discharged 


The right to claim accounts from an agent, as recognized ın section 213 of the 
Contract Act 1s subject to the qualification that the accounts between the agent 
and prımcıpal are settled or stated The acceptance of the accounts may be 
express or implied from conduct 


Where the principal never took any objection to the accounts submitted by 
the agent from time to time, but went further and mcorporated the effect of those 
accounts mto their own accounts, the conclusion would be that the accounts are 
settled or stated 


Appeals respectively agaist the'Decree of the City Civil Court (Third Assistant 
Judge) m OS Nos. 1905 of 1957 and OS. No 1867 of 1958 respectively. 


M/s Rao and Menon and P V. Chalapat Rao, for Appellant 


G Ramakrishna Iyer, P P Selvarajan, S Abdul Salam, MR. Krishnan and 
SM Amjad Namar and PS Selvarajan, for Respondents. 


The Judgment of the Court was delivered by 


Srınıwasan, F—M/s Quarum and Company, by its partners, laid a suit against 
M/s. Haj: Abdul Rahim Saheb and Company, by its partners, for accounts The 
latter company sued the former and sought to recover a certam sum as due to them 
as per the accounts m respect of the busmess conducted as between them In what 
follows, M/s Ouarım and Company will be referred to as the prmcıpals and M/s 
Haji Abdul Rahim Szheb and Company as the agents. The prıncıpals carry on 
the business of tannıng in Mel Visharam, North Arcot district and the agents are 
engaged in domg cummıssıon busmess at Madras, selling the tanned hides of the 
principals as also of other tanners. A broad statement of the opposing contentions 
‘would suffice for dealmg with the pomts raised ın these appeals It 1s not m dispute 
that the agents were selling goods of the prmcipals durmg the period June, 1954 to 
July, 1957 It was alleged by the prıncıpals that the agreed commission was 2 
per cent of the realisations, besides such customary allowances meidental to the 
trade. It was further claimed that the agents undertook to assort the goods of the 
principals and after timation to the prmerpals sell the goods as the goods of the 
principals and also to submıt a true account of each sale so effected. The principals 
alleged that the monthly statements received from the agents were defective in 
material particulars, but ıt was not till July, 1957, that any suspicion arose o There- 
after, they stopped the despatch of further goods to the agents and the agency was 
termmated The principals claim that they looked into the accounts of the agents 
durmg the period of one year August, 1956 to July, 1957, and they purport to have 
realised thereby that the agents had misconducted themselves throughout the period 
of the agency. It was stated that the agents converted the goods consigned to them 
as their own and were selling them on their own account without the buyers being 
acquainted with the source of the goods or the principals being informed of the 
identity of the buyers and other material circumstances connected with the sales. It 
was claimed. by the prmcıpalsın their surt that contrary to the agreement, the agents 
were debıtıng commission at the rate of 2} per cent. It was further alleged that 
there was a difference in the weight of the goods despatched to the agents and the 
weight acknowledged by them For these reasons, they contended that the agents 
were liable to 1ender a true and proper account for the period m question. 


$ 
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The defence by the agents was that they were not constituted as the agents for 
the principals. The arrangements was only that the prmerpals consigned their 
goods to the agents for sale m Madras and the United Kmgdom. The principals 
were mvariably taking moneys in advance far m excess of the value of the goods 
supplied Though the origmal agreement was that the commission was to be 
2 per cent , m view of the large sums of the agents locked up with the prmmeipals, 
the rate of commission was raised to 2} per cent from January, 1955 onwards. 
The agents also stated that the practice m this line of trade was not to sell the goods 
of any particular person as the goods of that person In order to get the best price, 
the goods were assorted mto recognised grades or qualities and tanned hides of a 
particular grade or quality belongmg to seveial constituents of the commission agents 
were sold in onc or more lots as was convemient or possible. This practice which 
obtams ın the trade, accoıdıng to the agents, served the best mterests of the tanners 
themselves The agents further claimed that they had been submittmg monthly 
statemznts during this entire period of three years and to no statement was any 
objection taken at any pomt of time They were not called upon to submit any 
explanation with regard to the statements of accounts. They denied the alleged 
conversion of the goods They stated that one or more of the partners of the prmei- 
pals were present on every occasion when the goods were assorted and sold in lots 
along with other goods of like quality The shortgage m weight put forward by the 
principals was also demied. a. 


This suit by the principals was dismissed, the learned IXI Assistant Judge of the 
City Civil Court holdmg against the principals on all the issues raised by the above 
contentions He expressed himself categorically by statmg that agents had rendered 
propèr accounts to the prmcıpals and that the prmicipals had not succeeded m 
surchargıng and falsifymg the accounts of the agents Healso stated that the 
pleadings of the principals were ‘‘ wholly fictitious and dishonest” and were clearly 
meznt to “harass the agents.” 


Practically simultaneously with the suit filed by the principles, the agents 
themselves filed a suit, O S No 1867 of 1958 In that swt, the claim was made 
that accordmg to the accounts which had been submitted by the agents periodically 
and not objected to by the prmeipals a sum of Rs 17,956-8-5 was due to them from 
the prmcrpals The defence to this action was virtually what the principals put 
forward as the basis of their claim to accounting in the earher sut. The trial fi dge 
found in favour of the agents and granted a decree against the prmapals. 


The two appeals are accordmgly by the principals In one, objection 1s taken 
tc the dismissal of the action, ıt being broadly contended that the Court, after a 
decision on the questions affecting the hability to account, should have passed a 
prelımınary decree for accounts and left the other matters relating to the ascertam- 
ment of the hability m terms of money to be determined on an ekamınatıon of the 
accounts ; and in the other, the same contention was presented in a different form 
vız , that in the absence of an account properly rendered by the agents, there can be 
no decree m them favour for any specific amount. 


Mr Chalapathi Rao, learned Counsel for the principals-appellants, put forward. 
three grounds as justifymg the claim of the prmeipals to a decree for accounting. 
According to him, the rate of commission origmally agreed to has heen unauthorisedly 
enhanced by the agents and the monthly statements of accounts submitted by the 
agents did not disclose the rate at which the cemmusion had been deducted. 
The principals could not, on a cursory glance of these statements, become aware 
that the rate of commision charged was higher than what was origmally agreed to. 
Thus itself, accordmg to Mr Chalapath: Rao, ıs sufficient to show that the accounts 
submitted were not true and certamly had not been accepted by the principals. 
Secondly, ıt was argued that the prıncıpals” goods had been unauthorisedly mixed 
up with the goods of other customers and had not been sold as the principals’ goods, 
which was the understandmg between the parties. If, therefore, the agents had 
committed a breach of the terms of the agreement with regard to the mode of sale, N 
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the effect of such a breach could be determined only on an exammation of the 
accounts by the Court on the appomtment of a Commissioner. Thirdly, ıt was urged 
that the customary charges debited agamst the prıncıpals are not sanctioned by 
the agreement between the parties But, we may state here itself that this ground 
was given up ın the course of the arguments The contention thus 1s that the Court 
should have passed a prelimmary decree and left the determmmation of the lability 
of the one against the other to final decree proceedings 


The principal question that we propose to address ourselves to 1s whether the 
agents had rendered an account periodically within the scope of their ability under 
section 213 of the Indian Contract Act. This in turn involves an exammation of 
the two contentions outlmed by Mr. Ghalapathı Rao, wz, that the commission 
had been improperly enhanced without any notice to the prıncıpals, and secondly, 
that the mode of sale of the prmcipals’ goods was contrary to what was agreed 
upon. 


Mr Ghalapathı Rao contended that the first partner of the prmeipal fim was 
the one who provided the capital and that the other two persons, who are the second 
and third plamtiffsm O S No 19050f1957,are related tothe partners and employees 
in the agen.y firm The second plaintiff ıs said to be the father-m-law of one of the 
partners of the agency fim, while third plaintiff 1s the father-in-law of the cashier cf 
the agency firm, who gave evidence as D W 1 It was claimed that the first plamtıff, 
who 1s now dead, was residing nearabouts Nagpur and was anı absente partner, so 
that the busmess at Mel Visharam of the principal firm was conducted by the second 
and third plaintiffs He virtually charged these two partners with having colluded 
with the members of the agency firm ın defrauding the first plamtiff We may at 
once say that this charge was wholly unsubstantiated It would appear that early 
in January, 1957, the first plaintiff ofthe principal firmexecuted a power-of-attorney 
in favour of his brother, who was examined as P W 1. ‘This power, which 1s 
Exhibit A-372, authorized P W | totakethe first plamtiff’s placein sofar as the prn- 
cipal firm’s business was concerned It appears that as the first plaintiff had fallen 
ill, he thought it necessary to send his brother down south to look after the business. 
It was suggested that this was done because the first plaintiff was not satisfied with 
the conduct of the busmess, particularly with the agents Except for the execution 
of this power, there 1s really nothıng in the evidence which supports the claim 
that at that point of time any suspicion was entertamed by the deceased Quarum 
Saheb, the first plalntıff What P W 1 stated was merely that as the tannery busi- 
ness was showing losses, he was sent by his brother to find out where the mischief 
lay His evidence does notshow that there was any suspicion as against the conduct 
of the other two partners of the prmcıpal firm In fact, he stated that the other 
partners helped him by lookmg through the accounts of the agents. The large 
statement made by Mr. Chalapathı Rao-at the opening that the second and third 
plaintiffs were colluding with the agents or that any suspicion was felt in that 
regard is not borne out bythe evidence of P. W 1 himself P W 1 who does not know 
Tamil, attempted to obtam a picture of the transactions with the agents and claims 
to have asked for and obtained the examination of the accounts mamtamed by the 
agentsfrom January, 1956 onwards. and he pretends to have noticed some differences. 
There is no letter proceeding from the first plaintiff in which any objection to the 
monthly statements or to the claims of the agents was ever taken P W. 1’s version 
that accounts were not settled or that the agents claimed an excess commission. of 
24% or that they took the goods as sold to themselves and were not giving an equal 
distribution of the price obtained are all matters about which he has no personal 
knowledge whatsoever. He has admitted, however, that his deceased brother, the 
first plamtıfi, was visiting Madras between 1954 and 1957. P W 1 is himself a 
resident of Kanpur and carries on a busmess there. He could not even say when 
his brother Oyarum feil ıll and was unable to attend to his affairs personally He 
admitted that the other two partners, that is, plamtiffs 2 and'g, were explamıng 
the accounts to him. He admitted also that he himself inspected the assortment 
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of the goods ın the months immediately preceding the termmation of the agency, 
but did not claim that the assortment was made improperly It would suffice to 
say that P W I has no personal knowledge of any of the incidents relating to the 
agreement between the principals and the agents and his evidence hardly serves to 
advance the contentions of the principals 


Mr. Chalapathı Rao claims that certam admıssions have been made by 
D.W 1, who was exammed on behalf of the agents, which establish the prıncıpal's 
contentions D W. 1 1s a cashier of the agency firm As stated already, the third 
plamtiff partner of the principal’s firm 1s his father-m-lzw It would suffice to 
scrutmise his evidence only ın so far as the two pomts we have set out above are con- 
cerned, namely, the dispute regarding the commussion and that regarding the 
assortment and the sale of goods. Before we examine his evidence, we may refer to 
one admitted feature. Right from June, 1954, down to August, 1957, the principals 
have been ın receipt of two sets of statements furnished by the agents, month after 
month One set of statements is whatıs called ‘ Jodip ’ statement This statement, 
it 1s admitted on both sides, 1s a statement which explains the manner m which the 
goods consigned by the principals to the agents are assorted into various grades, 
such as second, third, fourth, fifth and rejects The other set of statements are 
what are called ‘Dab’ statements They have been furnished by the agents at the 
end of every month These statements deal with the entirety of the transactions 
durmg the month, how the various grades cf assorted goods belonging to the 
prmcıpzİs were sold and for what value. Takmg one statement, that relatmg to 
December, 1955, marked as Exhibit A-182, it shows that durmg the month, goods 
were sold to the value of Rs 48,776-7-3 Debitmg certam expenses, the balance 
to the credit of the principals 1s showa as Rs. 47,090-0-9. Then follows a statement 
of the various amounts paid on behalf of the prıncıpals and various expenses mcurred 
on behalf of the principals, and the total works out to Rs 68,561-1-10 The result 
of the transactions 1s shown at the end as balance in favour of the agents, that ıt 
is to say, that the plaintiffs were liable to pay the difference to the agents. It 
appears accordingly that month after month, a statement of this kind clearly imn- 
dicating the lability of the prıncıpals to the agents ın a particular sum as arrived 
at, as a result of the month’s trasactions was being forwarded to the prıncıpals and 
it ıs virtually conceded that at no pomt of tıme was there any objection taken to 
these statements. 


In so far as the ‘ Jodıp ’ statements, that ıs, the statements furnıshıng particulars 
of the assortment of the goods and ınformıng the prmeipals that the goods consigned 
by them m one lot consisted of so many items of this or that variety, are concerned, 
they are not challenged, and Mr. Chalapathi Rao concedes that there 1s no dispute 
on the pomt. What we have to assess now 1s how far, despite the fact that these 
monthly statements were being rendered and passed unquestioned by the principals, 
the claim 1s tenable that there was no settlement of account and that the principals 
are now entitled to ask for a decree for an account. 


We entirely agree with the proposition that an agent is not discharged from his 
duty to render an account merely by the submission of a set of written accounts. 
His duty also consists m explamıng them wherever necessary and m producmg 
vouchers and the like in respect of any expenditure that may have been incurred 
for and on behalf of the prmeipals Though, no doubt, this part of the duty can- 
not be avoided, ıt would still be a question of fact in each case whether the accounts 
submitted are notself-explanatory or at least whether, in the absence of any demand 
for an explanation, one can still say that the agents’ duty has not been discharged. 
Mr Ohalapathı Rao referred to the decision of the Privy Council in Harınaih Roy 
v Krishnakumar Bhaksh? That was a case where the Judicial Committee laid it 
down that where the pleadings established that the suit was essentially one for ac- 
count, the regular course 1s to order an account to be taken of the defendants’ 
dealings with the plamtiffs’ money. The Judicial Commictee, however, expressed 
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no opmion whether ın a suit for an account an issue could not be raised even at the 
outset so clearly as to be ready for decision, that 1s to say, whether a decree m the 
nature of a final decree could not be made even at that stage That was a case, 
however, where a person employed as a Dewan for the purpose of drawing and ex- 
pendmg the money of the prıncıpal was sued for accounts, the prımcıpal allegmg 
that more had been dawn than was expended and that a specific sum had been 
misappropriated by the agent The agent denied any kmd of accountability and 
it was found that the relationship of agency existed The appellate Court dismissed 
the suit on the ground that ıt was impossible to decide at the hearing how much of 
the principal’s money was unaccounted for, though an attempt was made to prove 
the balance due It ıs this method of disposal of a suit for accounts that the 
Judicial Committee deprecated They pomted out that when the relationship of 
agency was established, the determmation of the actual lability im any particular 
amount should be as a result of an order to take an account, that 1s to say, the 
preliminary decree would be the proper one to pass m such a sut. This decision 
is certainly not of much help, for an agent may well take the ground that an account 
had already been furnished and accepted, which is precisely the ground taken m 
this case Madhusudan Sen v Rakhlalchandadas Basak}, lays down that the duty of 
an agent does not end by merely submitting the papers when accounts are demanded, 
and that a failure to explam them when called upon to do so will amount to a 
refusal The learned Judges observe at page 259 


“ Fmally, we have to deal with the question of the mode ın which accounts 
should be rendered On behalf of the defendant, the position has been mam~ 
tamed that as soon as the defendant, as the agent of the plaintiffs submutted his 
account papers, his duty was discharged and that the plamtiffs are under no 
obligation to examme these papers without his assistance We are unable 
to agree m the view put forward on behalf of the appellant The duty of an agent 
when he 1s called upon to rende: accounts to his prmcipal was explamed by the 
Judicial Committee ın the case of Hannath Roy v Krishnakumar Bhakshı? This 
principle has been recognised m a long series of cases ” 


Karuppiah Pillar v Pichak Pilla?, does not advance the appellants’ arguments 
It appears that a suit for accounts was dismissed solely for the reason that the account- 
books which had been submitted by the agent to his prıncıpals were not produced 
by the principals, who were withholding them The learned Judge held that that 
would not suffice to discharge the lability to account, and when once, the agency 
relationship was proved and ıt was not shown that the accounts had been settled, 
the proper course was to pass a prelimmary decree for the taking of accounts 


We shall now proceed to examine the evidence with regard to the two matters 
we have set out earlier As we have already said, on the side of the primecipals 
plamtiffs, there ıs no evidence to establish what the precise tems of the agreement 
between the principals and agents were There 1s no written document evidencmg 
such an agreement Normally, ın the absence of any oral testimony on this head, 
the-Couıt would be justified ın lookıng into the conduct of the parties m ascertaming 
the true scope and nature of the agreement If we do so and 1f we take the fact 
that volumimous sets of accounts had been submitted by the agents at the end of 
each month, which statements were not questioned on any ground whatsoever, one 
may justifiably presume that the parties agreed to such terms as those statements 
would indicate It 1s not easy to accept the claim made by the prmerpals that they 
never looked mto the accounts or that they merely kept them by. On the other 
hand, ıt ıs admitted that these accounts were virtually adopted and passed mto the 
principals’ own accounts without any item bemg kept m suspense as unde: question 
or as liable to an explanation from the agents It 1s true the agent’s duty 1s not dis- 
charged by merely submıttıng some written accounts, there 1s the further duty upon 
hım to attend and explam any matter m controversy But, where no matter 
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appears to have been m controversy, we fail to see how merely by the prmeipal not 
signifymg anything with regard to the account submitted, this additional duty can 
be deemed to be still hangmg over the head of the agent for an unconscionable 
length of time It ıs noteworthy that ıt was not merely statement of the sales of the 
goods of the prmcıpals that was submitted Several large amounts unconnected 
with the sales of the goods had been disbursed on behalf of and on account of the 
principals, which sums had been debited agamst the prmcıpals m those accounts. 
When, m acknowledging the lability for a certain sum as due to the principals by 
the sale of the prmcipals goods, the agent debits the prıncıpals with the charges 
relatıng to certam transactions carried out on their behalf, the view might very pro- 
perly be taken that at the end of each month, there was a stated account which 
m the absence of any objection from the principals must be demed to have been 
accepted by them The fact that the .ecurrig debit or credit, as the case may he, 
was carried on from month to month, would not by itself be sufficient to counter 
such a conclusion. 


It was argued on behalf of the principals that the plea with regard to the rate 
of commission has been inconsistent In the written statement of the agents, in 
the suit filed by the prmcıpals, ıt was claimed that the commission was at 2 per cent 
up will December, 1954, and 23 per cent. from January, 1955, on what 
words, while, ın the suitfiled by the agents for recovery of an ascertained 
amount, ıt was said that the agreement was that the commission was to 
be 24 per cent We do not thmk that this discrepancy, as it ıs called, 
is of any great moment It isa fact that in the monthly accounts between 
June and December, 1954, the commission was deducted at 2 per cent andin ali 
the subsequent months from January, 1955, onwards, 1t was deducted at 24 per 
cent The fact that m the account statement the percentage was not specified 1s of 
no consequence either The explanation foi the alteration in the rate was given 
by D.W linhisevidence D W 1 clarmed to have been present whea the agenvy 
agreement was entered into It appears that prior tc his employment m the agents’ 
firm, he was möre or less an apprentice learnmg the busmess and domg part-time 
work in the agency firm As we said, he 1s also related to one cf the partners of the 
principals fim It was notunlıkely that he was present when the agreement was come 
to He stated ın his evidence that the commission origmally agreed upon was 2 per 
cent on sales It was also agreed that the agents should advance whatever amounts the 
prıncıpals required ın respect of the goods consigned and that such advance were to 
be interest-free He stated that a large number of merchants do busmess on such 
terms, but as the principals started to take heavier advances, the agents stipulated 
for a higher commission of 24 per cent and that all the three partners agreed thereto. 
Though the learned trial Judge did not look favourably upon his evidence, we see 
no reason to reject ıt, prmeipally because no cross-exammation was directed in res~ 
pect of this part of the evidence of D. W. 1 We are accordingly satisfied that there 
was no unauthorised variation of the rate of commission When to the knowledge 
of the prmcipals commission was being deducted at 249 every month over a period 
of two and a half years, it can hardly be mamtained that there was a dispute at 
any pomt of time m this connection 


Though the learned Counsel for the prmcıpals appellants conceded even at the 
outset that there was no dispute regarding the assortment of the goods into various 
grades, he however argued that the manner m which the goods of the prmcıpals 
were sold was contiary to the understandmg between the parties As we have 
already stated, there 1s no written agreement or any correspondence which would 
reveal the terms of the agreement between the parties It is also manifest from the 
‘Dab’ statement that were submitted by the agents that the goods of the principals 
were sold as consisting of various qualities or grades We have already referred 
to the evidence of D W 1 that both on the occasion of the assortment and on later 
occasions of sale, the partners of the principals’ firm were piesent on several occasions. 
They should accordingly have been fully aware of the fact that the goods of the prin- 
cipals were not sold separatelyfrom the rest of the goods handled by the agents Even 
P W 1 stated that when he made the enquiries ın the market, he was told that 
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some people mx the goods and some others do not mix He asserted that without 
the instructions of the prmeipals, the goods of the principals could not be mixed 
with those of the others. He specifically claimed that he had written letters to the 
agents objectmg to the mixmg, but these letters were apparently written on Ist of 
August, 1957, practically durmg the last week before the agency was termimated. 
From his own statement, therefore, 1t 1s clear that no objection had been taken on 
earlier occasions to the mixing of the principals’ goods with those of other tanners. 
P. W. 1 himself is a dealer m hides and skins and he was dealing with one Obtedulla 
and Company as their agents. He admitted that those agents were consigning him 
assortment statements and ‘Dab’ statements “ giving full particulars”? He did 
not however produce those statements in order to make out his claim that selling 
agents do not generally mux the goods with those of others. He does not claim, it 
must be stated, any extensive knowledge of the mode m which transactions ın hides 
and skins are conducted locally 


Turning now to the evidence of D W 1,he asserted that when the three 
partners of the principals firm came to the agents firm and settled the terms of the 
agency, the ynstructions were that the principals would consign their goods, which 
on receipt would be assorted into a seconds, thirds, fourths, fifths and rejects There 
were no firsts Assortments 2 to 5 are called lots and are based upon the quality 
of the goods As soon as the assortments were made, assortment slips were sent to 
the principals The goods would be sold locally Rejections, which appear to 
be the most inferior sort, would sometimes be sent to the foreign market After 
sales, the prmcıpals would be ınformed about the sales of their lots and the monthly 
‘Dab’ statement showmg the assortment charges, cartage, dharmam, weighing 
cooly, lorry freight and other cornmissions would be furnished to the principals. 
He gave particulars of the various charges on these heads According to him, ıt 
was agreed that whatever amounts were required by the prmcıpals would be paid. 
to them in respect of the goods consigned, obviously even in advance of the sales 
He swore definitely that 2 large number of merchants do busmess on these terms 
of agency and the principals agreed to these terms, as they were also fully aware 
of the usual terms prevailmg ın the market He further stated that exporters would 
usually purchase the goods in bulk consisting of 1,000 or more pieces from the seconds 
to fifths Goods received from the tanners would have to be disposed of early, as 
they would change colour ıf kept too long He stated that goods from all customers 
would be collected for a period of over 4 or 5 days and when the total reached about 
1,500 pieces, lots would be made according to the variety. The weight of the lots 
belonging to each prıncıpal would be noted so as to facilitate apportionment of the 
sale price received A certain per centage 1s allowed m the weight ın order to meet 

, the shortage due to dryage. 


That this ıs the mode of domg busmess m this line of trade was also spoken to 
by DW 2, who has been domg busıness in hides and skms In aswer to a _ specific 
e as to how this commussion business was bemg done hy the firms generally, 

e stated . 


“ Tanners send goods to commission mundies. They would receive advance 
from the mundi The mundi will charge 2 per cent. commission If the tanners 
have been taking advance ın excess of the value of the goods sent, mundi will 
charge 24 per cent commission. The goods would be assorted mto seconds to 
fifths, then rejects. They arrange to sell ıt to exporters. The mundi will 
inform the tanners about the assortment even before the sale Mundi will charge 
ihıruppam, dharmam, assortment charges .Some tanners will send about 500 
pieces, some about 1,000 pieces and so on In most of the mundies, they mx 
goods of different tanners and sell them In some mundies, they sell without 
mixing In the case of mixing, the price will be distributed among the tanners. 
The sale will be notified to the tanners ae The purchasers will check 
ue e iat and reassort them If the assortment ıs mferior, the price would 

ess 
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No cross-examination was duected on this aspect of the evidence of this witness, 
who spoke to the general features of the trade. The witness, however, could not 
say in what circumstances goods will be mixed up and m what circumstances they 
will be sold separately. He stated however m cross-examınation that the commis- 
sion mundi would sell separately 1f there were over 100 pieces, possibly of one variety. 


It appears from the evidence of both D Ws 1 and 2, therefore, that the normal 
method of carrymg on business by these-commussion agents is to assort the goods of 
any customer into various categories and inform the customer immediately of the 
position. Thereafter, when 1t comes to sales, they sell various lots of the categories 
of goods, irrespective of to whom the goods belong Goods of the same variety and 
of similar quality would be mixed up and sold im one lot. It is easy to conceive 
that a busmess m this lme of goods cannot be done m any other manner, for if a 
tanner sends a lot consistmg of say 100 pieces, ın which there are perhaps a dozen 
skms of one variety, the sale of only this dozen skms 1s hardly likely to interest the 
purchasers, who mostly work fcr the exporters and for the foreign market and prefer 
to buy goods ın bulk. That has been brought out clearly m the evidence of D W. 1, It 
is true that D W. l admitted that if there are specific instructions to the contrary where 
a principal directs the sale of his goods separately, the commission agents 
would be bound to follow such instructions In the absence of such specific 
mstructions, the customary practice ın the trade would befollowed Ifany one thing is 
made clear in the whole of the evidence, ıt is that there were no such specific mstruc- 
tions proceeding from the prmcıpals. Mr Chalapathı Rao purported to rely upon 
one sentence m the evidence of D W. 1, wherein D.W. 1 stated * “The plamtiffs 
have been sending always primes and best tanners Its called Bangalore quality ” 
From this, he sought to deduce that the goods produced by the principals were o 
such excellence that they could be sold without any assortment and separately with- 
out bemg mixed with other goods. What the witness meant 1s however brought out 
in the preteding and the followmg sentences m his evidence He stated, ** Prime 
tannage is the highest quality of tannage. Best tannage ıs next to prime. Coastal 
tannage is done ın coastal districts, which are generally mferior. That ıs done 
only ın Andhra. Plamtiffs have been sending always prime and best tanners 
It is called Bangalore quality.” What the witness was speakmg to in this connection 
appears to have reference to the various methods of tannmg employed m different 
areas and not to the grades mto which the goods are subsequently classified. What- 
ever that might be, ıt appears to us that m the absence of proof that any specific 
instructions were given by the prıncıpals with regard to the mode of selling their 
goods, the agents were fully entitled te follow the customary practice ın the trade 


After disputes arose between the parties, some letters passed between them 
Apparently, after the prmcipals stopped sendmg goods to the agents, the latter 
complained, and in reply P W. 1 wrote Exhibit B-51 on 31st July, 1957. In this 
he stated * 


“Your complaint that goods are not sent to you but to others 1s correct. But 
we have noted that no some little difference but a great gulf yawns between 
your mund1’s assortment and sales and those of others The extent of loss we 
have sustamed by sending goods to your mundy could be guaged by us only on 
looking into the sales effected to others .. ... Furst and foremost, we want 
to have particulars of our goods sold by you Please furnish us particulars 
supported by bills as to which all parties our goods have been sold to from January, 
1956, onwards upto date so that we may understand the position. Until then, 
we do not deem it feastble to pack more goods to your mundi......... 2? 


This appears to be the first letter wherem a specific complaint was made to the agents 
agaist the assortment of the goods and the sales We have already referred to the 
fact that the complamt with regard to the assortment, which was taken ın the plead- 
ings, has now been given up This was followed by another letter, Exhibit B-52, 
dated Ist August, 1957, m which the same demand asın the earher letter is reiterated. 
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In reply, the agents wrote Exhibit A-369, dated 2nd August, 1957. Portions of 
this letter are of some ımpoıtance and are extracted below. The agents say here : 
“ You have asked us to furnish particulars as to who are the parties to whom 
goods are sold smce 1956 Your question 1s most rmproper because the goods 
that were bemg sent to us for a very long period used to be goods not very well 
tanned There would be a shortage of seconds These goods by themselves 
alone would not be purchased by anybody. If they are to be sold alone separately 
they could be sold ata lesser price m termis of annas only In case sales were effected 
at these rates, the work of your shop will suffer seriously and great loss would result 
thereby With a view to benefit you, we have been mixmg up your goods with 
better quality goods that were being received by us from other customers and selling 
them with avicw to secure a better price for you It is only after PW Ps return 
from Kanpur that the work of yourshop has been set right by himto a certam extent 
Notwithstandmg this, your goods are still of a scmewhat inferior quality compared 
to those of other customers PW 1 would visit Madras every week and 
would keenly observe your gocds as well as the goods of other customers and 
understand the difference We have been apprismg you of every particular m 
detail every time he visits us Besides, from the commencement of our 
business, to this date, we have been mixmg up the goods received from all custo- 
mers and selling them at a price m accordance with weight and m due considera- 
ton ofseconds . . Prior to PW Vs commg, your ccmpany people would 
invariably vistt Madras There was not the slightest objection to our sales then 
Even after P W’ Vs arrival, we have been domg our business as usual as per our 
mamool Even he did not raise any objection . .. . Because your goods 
could not be sold by themselves alone, we are helpless m being unable to furnish 
accounts to you.. 4 — 
In this letter, there is a catcgorical statement that the mnaner m which the prıncıpals” 
goods w:re being sold did not vary from the practice that was bemg followed, a 
practice waich wa; well within the knowledg: of the prmcipals and had not been 
objected to by them In the last sentence of the above extract, what the ag2nts say 
is that they were unable to give particulars of the persons to whom the prmcipals’ 
goods were sold, for the prmeipals’ goods had been mixed up and scld ın circumstan- 
ces stated earlier Mr Chalapathi Rao’s arguments, which seeks to take this 
statement out of context and interpret ıt to mean that the agents had not rendered 
any account and confessed their mabılıty to furnish any accounts cannot be accepted. 


To restate the factual position, the ag ‘nts had been submitimg ‘Jodip’ statements 
immediately on the recept of the goods from the prmeipals These ‘ Jodip’ state- 
ments acknowledged the receipt of so much weight of the goods and showed also the 
various g-ades mto which the goods had been classified This assortment was not 
and 1s not now objected to The agents would thereafter consolidate the goods 
of the sams variety belonging to their several customers and sell them ın one lot 
The custom m the trade has sanctioned this practice Moreover, since the skins 
are exported almost entirely for the foreign market, the sales are effected in bulk 
and not in small quantities of a few pieces There was no direction proceeding from 
the principals to deal with their goods m any other way At the end ofeach month 
the agents submitted accounts to the prmeipals These accounts not only showed 
the realisations on account of the sales of the goods of the prıncıpals, but also debited 
the prmcipals with various amounts wich the agents had expended for and on 
behalf of the principals, sum: waich ran into tens of thousands At the end of each 
month, therefore, the ‘Dab’ statements clearly showsd that the prımcıpals were 
liable to pay so much amount to the agznts, or the agents were liable to pay so 
much amount to the prıncıpals, dependmg upon whether the balance was adverse 
to or in favour of the prmeipals It 1s admitted agam that the result of these 
statements was taken over mto the prmcipals’ own accounts without any reservation 
When the business has gone on, ın this manner for a period of three years, without 
any detail of these transactions bemg questioned and without any objection taket 
to the statement of the liability of the prmeipals m even one of these statements, the 
question arises how far we can still say that solely for the reason that the relationship 
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of agency existed, the agents should now 1ender an account, or whether m this 
state of things, one cannot reasonably conclude that accounts had been rendered and 
accepted by the prmeipals from time to time 

In a decision of the Bombay High Court m Maneklalv Jhwala Dut, Chagla, J 


. 


dealt with this question He 1eferred to section 213 of the Contract Act and observed . 
** Now, every principal has a right, which has recerved the statutory recognition 
in section 213, Contract Act, to claim accounts from his agent, and section 213, 
says that an agent ıs bound to render proper accounts to his principal on demand. 
But it 1s clear that this right to claim accounts ıs subject to one qualification and 
that qualification ıs that the accounts between the prıncıpals and the agent are 
settled or stated Just as accounts between & pımcıpal and principal can be 
stated or settled, equally so, they can he stated or settled between a principal and 
an agınt” 
Proceeding further 
“ Now, what are stated or settled accounts ? If accounts aie submitted and 
if they are accepted as correct by the other side to whom the accounts have been 
rendered, then ın law you have stated or settled accounts It ıs not necessary 
that the statement of accounts need be ım writing, nor 1s it necessary that parties 
should sit down, compare the accounts and call for vouchers, etc All that the 
Court has got to asceitaim is whether in fact the party to whom accounts were 
rendered has accepted those accounts as corrrect The acceptance need not be 
express It car be mferred from conduct .... .... 22 


And. the learned Judge proceeded to deal with certam decisions Referring to 
Wills v Feernzgan®, he pomted out that m that decision, the Lord Chancellor, who 
was dealmg with a similar question, observed that there was no absolute necessity 
that the accounts should be signed by the parties who had mutual dealings to make 
it a stated account, for even where there were transactions, suppose between a 
merchant m England and a merchant beyond the sea, and an account transmitted 
to England from the person who was abroad, ıt was not the sigamg which would 
mak; it a stated account but the person to whom ıt was sent keeping it by him fora 
leng.h of tım? without makmg any objection which should bınd him and prevent 
his entermg mto an open account afterwards The learned Judge also referred 
to another English case, where the view was taken that ıt was the rule of the Court 
that where a merchant kept an account by him for about two years without objec- 
tion, the Court would consider that the accounts were settled or stated The prin- 
ciple of these decisions seems to have been followed by the Bombay High Court in 
certam other cases to which it is not necessary to refer In the present case, both 
for the reason that the prıncıpals never took any objection to the accounts sub- 
mitted by the agents from tıme to time, but went further and mcorporated the effect 
of these accounts into their own accounts, the conclusion seems to be irresistible that 
it was regarded by both parties as a stated or settled account at the end ofeach month 
We are unable to agree with Mr Chalapathi Rao that the observations of Chagla, J: 
in the above case are very wide No decision has been cited before us wherem the 
principles upon which it has to be determmed whether accounts have been stated 
or settled have been differently expressed 

It follows that the prıncıpals-appellants have failed to establish that accounts 
remain unsettled On the other hand, the agents-defendant have shown to our 
complete satisfaction that the accounts were accepted as settled by the principals 
themselves It follows that the decision of the Court below dismissıng the prmcipals’ 
suit for an account 1s correct AS No 189 of 1962 isaccordingly dismissed with costs. 


For the very same reasons that we have given earlier, 1t is manifest that the claim 
of the agımts to the sum of Rs 17,000 and odd, which has been decreed by the Court 
below, cannot be denied If the account had been stated or settled, ıt follows that 
the party m whose favour the account as settled stands 1s entitled to a decree for the 
amount. In the circumstances of the case, it was not necessary that there should 





u} ATR. 1947 Bom 135 2 (1741) 2 Atk 251. 


« 568 THE MADRAS LAW JOURNAL REPORTS. 11969 


have been a prelummary decree to be followed by a determmation of the actual 
lability The prmeipals’ appeal agamst the judgment of the Court belcw granting 
the agents a decree for the sum claimed on the basis of the accounts accordingly 
fails and 1s also dismissed with costs Counsel’s fee one set 

V.S —— Order accordingly 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :— MR Justice P RAMAKRISHNAN AND MR Justice R Sapasivam 
Sıvasankara Mehta / Appellant* 
U. 
M/s Bagwandas Arjunlal, Bankers and others Respondents 


Civil Procedure Code (V of 1908), Order 38, rule 11—Scope—Attachment before judgment— 
Subsequent decree making the attachment final—Execution petition—Ss 9 (e) and 12 
(b) of Presidency Towns Insolvency Act—Termius quo for calculating the penod of 
lamianon, 1f to be counted from the date of the decree—Order 38, rule 11,1fa deeming 
provision 


The petitionmg-creditor attached before judgment the movable properties of 
the appellant m a suit filed by him m OS No 2783 of 1964 on the file of the City 
Civil Court, Madras The suit was decreed for a sum of Rs 4,550 on 20th Novem- 
ber, 1964 and the attachment before judgment was made absolute on the same 
date On 19th March, 1965, the petitionmg-crediior, the decree-holder m the 
above suit, filed an execution petition m the City Civil Court, praymg for the sale 
of the movable of the appellant, which were the subject matte: of the attachment. 
The execution petition was ordered on 3lst March, 1965 and thereafter ıt was 
adjourned for filmg sale papers The present msolvency petition was filed on 
7th July, 1965. The learned Judge was of the opmion that the act of insolvency 
within the meaning section g (c) of the Act was completed on 21 days clapsed 
from 19th March, 1965, the date of the filmg of the execution petition and that, 
‘therefore, the insolvency petition filed on 7th July, 1965 was within three months 
thereafter and therefore was in time 


The effect of Order 38, rule 11 of Cıvıl Procedure Code 1s to lay down when 
there is an attachment before judgment, and subsequently a decree 1s passed mzk- 
ing the attachment absolute and if thereafter an execution petition is filed for 
executing the decree, the anterior attachment can be relied upon for the purpose 
of realismg the amount of the decree by sale of the property without a fresh 
attachment S 


The purpose of a deemmg provision m a statute 1s to create by a legal fiction 
somethmg whıch was not there before But m cases where Order 38, rule 11, 
Civil Procedure Code, applies znd an attachment had elready existed before 
the execution petition 1s filed, that order merely declared a rıghtın the decree- 
holder to proceed with the execution on the basis of the pre-existing attachment 
without the need to obtam a fresh attachment No question of deeming provi- 
sion arises ın such cases 

The terminus a quo for computing the three months period of limitation under 
section 12 (b) of the Presidency Towns Insolvency Act 1s the actual date of filmg 
of the execution petition followed by 21 days thereafter, and that this will be the 
case when filing of an execution petition follows an attachment before judgment 
and Order 38, rule 11 is epplied thereafter. 


Appeal under clause 15, Letters Patent, against the judgment of Ramamurtı, J > 
dated 26th April, 1966 m Application No 238 of 1965in IP. No 42 of 1965 


P. Sıvaramakrıshnayya, M. Ramachandra Rao and S Pitchai, for Appellant. 
Mis Awer and Doha and Official Assignee of Madras, for Respondents. 


OSA No 43 of 1966 and CMP Nos 12111 of 1967 
and 13495 of 1967 28th November, 1967. 


İİ SIVASANKARA MEHTA v. M/S BA. BANKERS (Ramakrishnan, J). 569 


The Judgment of the Court was delivered by : : 

Ramakrishnan, J —Thıs appeal filed: under the Letters-Patent is directed against 
the order of Ramamurti, J, m I P No 42 of 1965, a petition filed by a creditor to 
adjudge ore Sivasankara Mehta; the appellant, an msolvent: The ground relied 
on by the petitionmg creditor ıs a brief one He alleged that the debtor’s properties 
were attached ın execution of a decree passed by the City Cıvıl Court, Madras, for 
payment of money, that the attachment remamed subsistmg for a period of more 
than 21 days, and that consequently this amounted to an act of msolvency, as 
defined in section 9 (e) of the Presidency Towns Insolvency Act That section is 
in the followmg terms : 

** A debtor commits an act of solvency in each of the followmg cases :— 


(e) if any of his property has been sold or attached for a period of not less than 
21 days in execution of the decree of any Court for the payment of money ” 


Under section 12 (c) such a petition has to be filed by the creditor within three 
months from the act of insolvency'relied upon It was alleged by the appellant in 
answer to the petition that the act of insolvency had occurred long prior to thé period 
of three months before the presentation of the petitlon and that, therefore, the peti- 
tion was barred by time The learned Judge held that the petition was not so barred, 
hearing in mind the relevant dates m the case, and adjudged the appellant msolvent 
as prayed for by the order dated 26th April; 1966 The debtor appeals. $ 


Certain dates are important for the purpose of appıecıatıng the points in con- 
troversy, The petitioning creditor attached before judgment the movable pro- 
perties of the appellant m a swt filed by him in OS No 2783 of 1964 on the file of 
the City Civil Court, Madras The suit was decreed for a sum of Rs 4,550 on 
20th November, 1964, and the attachment beforc judgment was made absolute 
on the same date On 19th March, 1965, the petitiqning creditor, the decree-holder : 
in the above suit, filed an execution petition m the City Civil Court, praying for the, 
sale of the movables of the appellant, which were the subject-matter of the attach- 
ment mentioned earlier. The execution petition was ordered on 31st March, 1965, 
and thereafter ıt was adjourned for filmg sale papers. The prescnt msolvency peti- 
tion was filed on 7th July, 1965 The learned Judge was of the opnuon that the 
act of msolvency within the meanmg of section 9 (e) of the Act was completed when 
21 days elapsed from 19th March, 1965, the date of the filing of the execution 
petition and that, therefore, the msolvency petition filed on 7th July, 1965, was 
withm three months thereafter and therefore was in time. Altenatıvely 
ıt was contended by the leamed Counsel for the petitioning creditor before the 
learned Judge, that tıme should be reckoned for the purpose of limitation from 31st 
March, 1965, When notice of the execution petition for the purpose of proceeding 
with the sale of movables was served on the Registrar of the City Civil Court, Madras, 
and from that pomt of view the petition was in time But the learned Judge did 
not consider this alternative aspect, and gave the opmion that even 1f the date of the 
filmg of the execution petition on 19th March, 1965, ıs taken mto account, calculating 
21 days thereafter, the insolvency petition must be considered to be well withm 
time. 

In this appeal, learned Counsel for the appellant, Mr Sivaramakrishnan, con- 
tended that on the prıncıple laid down by several decisions of Courts m India the 
act of msolvency enunciated 12 section 9 (e) of the Act 1s not a contmuing one and that 
the moment 21 days elapse from the date of the attachment of the property of an 
insolvent in execution of a decree for money, the act of insolvency becomes com- 
plete Thereafter the three months period of time has to be counted for the purpose 
of limitation under section 12 (b). The authorities relied on m this connection are 
In re Beeston’, which was followed in Mt. Anupama Debt v. Gurudas Chatern?, and 
several other decisions Of these Mulla in his Law of Insolvency in’ India, 2nd 
Edition, at page 124 observed : 
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“'The fact that the attachment continues for more than 21 days is not a con- 
tinumg act of solvency. Nor is there a repetition of the act of insolvengy at 
the expiration of every 21 days thereafter. Once these days have elapsed, the act 
of insolvency is complete. A petition therefore must be presented within three 
months of the first 21 days, though the attachment may continue for more than 
21 days.” 

This principle has become well established in this country and has to be adopted 

in this case also. 

The next and in fact the principal argument relied upon by the learned Counsel 
for the appellant ıs this. Order 38, rule 11, Civil Procedure Code, read thus . 

“ Where property is under attachment by virtue of the provisions of this Order 

and decree is subsequently passed in favour of the plaintiff, ıt shall not be neces- 
sary upon an application for execution of such decree to apply for a re-attach- 
ment of the property.” j - 

The effect of this Order is to lay down that when there is an attachment before 
judgment, and subsequently a decree is passed making the attachment absolute and 
if thereafter an execution petition 1s filed for executmg the decree, the anterior attach- 
ment can be relied upon for the purpose of realising the amount of the 
decree by sale of the property without a fresh attachment. According to the 
learned Counsel for the appellant, m such cases where the fact of attachment 
of a debtor’s property in execution of a decree 1s relied upon as an act of msolvericy 
under section 9 (e) of the Presidency Towns Insolvency’ Act, the terminus a quo for the 
purpose of calculating the three months period of limitation must be counted from 
the expiry of 21 days from the date of the decree which makes the attachment 
absolute. Accordmg to the learned Counsel, even though m faet an execution peti- 
tion 1s filed long subsequent to the decree, Order 38, rule 11, Cıvıl Procedure Code, 
must be viewed as å deeming provision having the effect of datmg the execution 
petition retrospectively to the date of the decree itself when the attachment 1s made 
absolute. We are unable to agrce with this contention The purpose of a deeming 
provision in a statute is to create by a legal fiction something which was not there 
before But in cases where Order 38, rule 11, Civil Procedure Code, applies and an 
. attachment had already existed before the execution petition is filed, that order 
merely declares a right ın the decree-holder to proceed with the execution on the 
basis of the pre-existing attachment without the need to obtain a fresh attachment. 
No question of deemmg provision arises m such cares. 

Further, if we are to concede the proposition put forward'by the learned Counsel 
for the appellant, ıt will amount m many cases to casting an oppressive burden on 
debtors. The proposition amounts to saymg that the moment the property 1s attached 
before judgment and the attachment before judgment is made'absolute on the 
passing of the decree m the judgment, the attachment for the purpose of section 9°(e) 
of the Presidency Towns Insolventy Act will ec mmence from the date of the decree 
irrespective of whether the decree-holder elects to execute the decree’ by filing an 
execution petition or whether he 1s prepared to give some accommodation to the 
judgment-debtor to satisfy the decree. In other words, on the expiry of 21 days 
from the date of decree, an act of insolvency becomes complete and the judgment- 
debtor will haye to face the consequence of an insolvency petition which ıt may” be 
open to any creditor to file within three months and 21 days after the passmg of the 
decree Such an mtention cannot be inferred either from the language of Order 38, 
rule 11, Civil Procedure Code, or section 9 (e) of the Presidency Towns Insolvency 
Act. i d > 

In the present case, it appears to us, that it is by reliance on the fact that such 
an extreme proposition will enable the appellant to urge a plea of limitation that this 
argument appears to have been put forward But on ‘the other hand, ıf we are to 
concede the above proposition, the hardship that will be caused to debtors will in 
many cases be oppressive and uné6nscionable: It could not be the intention of the 
statute to impose such an onerous consequence, on the mere passing of a decrce along 
with an attachment of the judgment-debtor’s property made before judgment which 
becomes absolute on the passmg of the decree. j 
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Several decisions cited m this connection do not support the above extreme 
view taken by the learned Counsel for the Appellant In fact,.the learned Counsel 
was fair enough to concede that the proposition which he has put forward above 1s 
without authority of a decision, and he wants us to lay down the law m, the manner 
sugg :sted by hım for the first tıme in this case. On the other hand, 1f we read care- 
fully the decisions cited at the Bar, there 1s practically a consensus of view to 
hold that the fermnus a quo for computing the three months period of limitation 
under section 12 (4) of the Act 1s the actual date of the filing of the execution petition 
followed. by 21 days thereafter, and that this will be the case when filmg of an execu- 
tion petition follows an attachmént before judgment and Order 38, rule 11 is 
applied thereafter. 


In Dalayya v. Sundara Narayana*, Vaıadacharıar, J., speaking for the Bench 
observed : 


“ As a question of prmciple, if an attachment before judgment can be treated 
as an attachment for purposes of execution at all, 1t is difficult to see what necessity 
there 1s for an order of Court The more reasonble view seems to us to be to 
hold that, from the tıme the decree-holder applies for execution, he elects to avail 
himself of the attachment before judgment and from that moment the attach- 
ment 1s available for purposes of execution.” 


In Ramanadhan v Veerappa*, a Bench of this Court held that before the attach- 
ment before judgment can become an attachment in execution of the decree, there 
must be some unmistakable declaration of the decreé-holder’s mtention to execute 
the decree, that m ordinary cases such an election or declaration of mtention” would 
be made by presenting an execution application, but it does not seem that in every 
case without exception it should be done in this manner and m no other and that 
if the mtention to execute can be inferred from other circumstances, it is sufficient. 
The decision in Dalayya v. Sundara Narayana!, wasfollowed by a recent Full Bench 
of this Court m Subramamam v Sundaram®, where the Full Bench observed : 


“ . . . anattechment before judgment automatically becomes an attach- 
ment in execution of the decree, when the decree-holder apphes for an order of 
the Court directing the sale of the property attached and that "the subsistence of 
such an attachment for more than 21 days after the application for sale has been 
made by the decree-holder can be relied upon as an act of insolvency under section 
9 (e) of the Presidency Towns Insolvency Act.” ` 


Referrmg to the effect of Order 38, rule 11, Civil Procedure Code, ‘in ‘a Full 
Bench decision of this Court'in Arunachala Chethar v. Periasam Servar*, Wallis, C J, 
who delivered the opmion of the Full Bench at page 910 of the report observed : 


“ Order 38, rule 11, does not in my opmion, enable us to say that property 
attached before judgment becomes property attached in execution of a decree 
upon the mere passmg of a decree for the plamtiff, either within the meaning of 
Article 11 of the Limitation Act or of Order 21, rule 57 ...... .a3 execution may 
never be applied for, but merely enables the decree-holder to apply for execution 
by sale of the attached property without a fresh attachment ” 


Though that decision dealt with Article 11 of the Lımıtation Act, as well 
as Order 21, rule 57, Crvil Procedure Code, in the context of Order 38, rule 11, Civil 
Procedure Code, the above observations will be equally valid when we have to 
construe what is meant by the terms “attachment m execution of a decree” for 
the purpose of section 9 (e) of the Presidency Towns Insolvency Act. 


There is an observation of one of the learned Judge who constituted the above 
Full Bench, Spenc.r, J , at page 911 of the report: 
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“If, on the other hand, a decree is passed and an attempt ıs made to execute 

it, what was an attachment before judgment becomes ın effect an attachment m 

execution of a decree because Order 38, rule 11, declares that no re-attachment 

is necessary. As attachment 1s the first step m the execution of all decrees agamist 

- property, just as sale or delivery of property ıs the effect of this provision 15 

that exzcution 1s made to date back to the first attachment which was before 
judgment ” , 


- . We cannot construe this observation of Spencer, J, which appears to have 
been nothing more than a passing observation, to umply that for the purpose of sec- 
tion 9 (e) of the Presidency Towns Insolvency Act, on the filmg of an application for 
execution of a decree where there has been an attachment before judgment,’ a 
retrospective effect ıs given for the purpose of ante-datıng the terminus a quo for the 
purpose cf computıng lımıtatıon under section 12 (e) of the Act to the date of the 
Judgment when the attachment was made absolute. In fact, in a later Full Bench 
decision in Meyyappa Chettiar v Chidambaram Chettiar1, which followed the decision 
in Arunachala Chetti v Perasamı Servaı?, Ramesam, J , at page 508 of the report made 
the, comment that in the earlier Full Bench decision Spencer, J , “may be regarded 
as gomg further than others * when he agreed with the other Judges to the extent 
that at least after the order for sale, the attachment before judgment beccmes one 
in execution. In a decision of a Bench of this Court reported ın Chidambara Muda- 
har v Ranganatha’, the question arose under section 9 (e) of the Presidency 
Towns Insovency Act In that case, the petitioning creditor filed a suit against the 
appellants and obtamed an attachment before judgment which was confirmed 
when he obtamed a decree on 27th July, 1941 On 11th September, 1941, the decree- 
holder applied for the sale of the property which was already under attachment. 
The Insolvency petition was filed for adjudicatmg the appellants on 17th October, 
1941, relying on section 9 (e) of the Presidency Towns Insolvency Act The learned 
Judges observed that when an execution application is made, the attachment 
automatically becomes an attachment m execution of the decree and no other 
construction 1s open They followed the earlier decision cited above mcludmg 
the judgment of Veradachariar, J, m Dalayya v Sundara Narayana* No 
doubt, the occasion did nat arise ın that case for exammmeg fully when the 
termmus a quo for purpose of section 12 (e) commenced , nor was a contention like 
the one urged by the learned Counsel for the appellant herem placed before the Court 
the only dispute was whether an attachment effected before judgment can be deemed 
to be an attachment in execution of the decree on the filing of a subsequent execution 
petition. But the observation of the learned Judges that on the making of an execu- 
tion petition the attachment before judgment automatically becomes an attachment 
ın execution of the decree shows that the Bench was having ım mind the principle 
that the act of msolvency for the purpose of section 9 (e) of the Act would be 
committed only if the execution petition is filed and 21 days runs thereafter In 
fact, Mullah m his Law of Insolvency ın India, 2nd Edition, to “which we have 
made reference already, has referred to this judgment at page 124 of his book for 
holding, 


“that an attachment before judgment can be relied upon as an act of 
msolvency where the decree-holder elects to avail himself of the attachment and 
applies for execution masmuch as from the moment of such application the attach- 
ment becomes available for the purpose of execution there bemg no necessity for 
a fresh order of attachment by the Court” 


In view of the above considerations, we are of the opinion that there are no 
merits ım, the appeal which 1s dismissed with costs of the petitioning creditor. 


-VMK ~>- — Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mr Jusrice M M Ismar 


M/s. Marısamı Brothers by ıts Managmg Parmer M Marısamı .. Appellant* ` 


s i 
M/s Bluemount Switchgears Associates (Pte ) Ltd, represented by 
its Managing Director S Palanıswamı and others .. Respondents 


Res judicata—A mixed question of fact and law—Plamtıff not rasing the plea of res 
judicata ın the pleadings and ın the rssuec—Plaintiff (appellant) of could be permitted 
to plead rt in <econd appeal 


Cinl Procedure Code (V of 1908), section 11 —Res judicata—The decree ın earher sut wholly 
m favour of the defendant—Finding on the genuineness of an Exhibit ın favour of the plaintiff 
—Geniineness of the Exhibit directly and substannally ın issue m the present suit, 
but not in the earher suit-—Finding m favour of the plamlıf of operates as res judicata 
an the present sut : 


A plea of res judicata does not involve a pure question of fact and it involves a 
mixed question of fact and law and consequently the factual foundation for raising 
the plea of law must have boen laid in the pleadings and m the issues. 


As a matter of fact, 1t 1s significant that the defendants have raised the question 
of res judicata with regard to the mamtainability of the suit itself on the basis of the 
decision m the earlier sut The plamtiff had ample opportunity to put forward 
any such plea of res judicata m relation to'the genumeness of Exhibit A-İ, and they 
did not do so. Under these circumstances, they cannot be permitted to raise 
the question for the first tıme in this second appeal. 


For the applicability of section 11 of the Code of Cıvıl Procedure and for 
invoking the bar of res judicata ıt must be established that the matter which is directly 
and substantially m issue m the present suit has been directly and substantially 
m issue m the former suit Notwithstandmg the finding on the genuineness of 
Exhibit A-1 which was a findmg m favour of the plaintiff, the suit of the plamtıff 
was dismissed solely on the ground that the plamtıff was not entitled to call upon 
the defendants to render accounts. The very fact that the suit of the plaintıff 
was dismissed notwithstandmg that findmg m favour of the plamtiff is sufficient 
to show that such a findmg was not necessary for the disposal of that suit‘ 

The decree in the earlier suit was wholly in favour of the defendants and there- 
fore the finding given m regard to Exhibit A-1 in the earlier suit cannot operate 
as res judicata, so as to prevent the defendants putting forward the contention 
that Exhibit A-l ıs not a genume document m the present suit 


It cannot he said that the findmg of the lower appellate Court that the 
document Exhibit A-1 was not in existence on Ist February, 1957, 1s not supported 
by any evidence. j 

Appeal agamst the Decree of the Court of the Subordmate Judge, 

Coimbatore, dated 24th December, 1963 m Appeal Suit No 126 of 1962 preferred’ 
agaist the decree of the Court of the District Munsıf of Coimbatore ın Original Suit 
No. 1301 of 1960 


K S Champakesa Ayyangar and K C Srınıvasan, for Appellant 
S. Mohankumaramangalam and V Varadarajan, for Respondents 


The Court delivered the followmg 

Jupcmenr —Defendants 4 to 9 wure partners carrying on busmess as Messrs. 
Ramakrishna Metal and Alloy Industries, the 2nd defendant The fourth defen- 
dant was also the sole proprietor of the third defendant, namely, Messrs General 
Pump Factory. It 1s the common case of both sides that subsequent to the events 
which have taken place constitutmg the cause of action of the plaintiff, the busi- 
nesses of the second and third defendants were taken over by the first defendant 
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Before dealing with the contentions raised in the present appeal, ıt is necessary 
to set out certam facts as providmg the background for ınstıtutıng the suit which 
gave rise to the second appeal The managmg director of the first defendant filed 
O.S No 1243 of 1959 for recovery of a sum of Rs 2,302-99 from the plamtiff in 
thesuit The plamtıff also filed O.S No 1419 of 1959 against all the defendants m 
the present suit for production of their accounts of sale etc., for the period from Ist 
February, 1957, for appomtment of a Commissioner to examme the accounts and 
for arrivmg at the amount due to the plaıntıff, mcludmg damages and for ordermg 
the defendants ın that suit to pay the amounts so found due bythe Cemmussioner. 
Since we are concerned only with the latter suit, namely, O S No 1419 of 1959, 
a reference to the facts m that case 1s necessary and relevant The case of the plaintiff 
in that suit was that he was the sole convassmg agent of defendants 2 and 3 for the 
sale of pumps manufactured by them and he was so appointed by a letter dated Ist 
February, 1957, under which he was entitled to a commission of 5 per cent. in 
respect of the sales effected by or through him and an overridmg commission of 
24 percent on all the sales effected by defendants 2 and 3 over certam areas specified 
in that letter The defendants resisting the claim inter aha contended that the letter 
dated Ist February, 1957 was a forgery In that sut, the trial Court framed 
several issues and three of them are necessary they bemg Issues 3,4 and 5 and they 
are as follows .— 


Issue 3 : Whether the letter dated Ist February, 1957 is a forgery ? 
Issue 4 Whether the plaintiffs are entitled to any commission , and 
Issue 5 . Whether the plamtiffs are entitled to demand accounting ? 


The trial Court on Issues 3 and 4 found in favour of the plamtiff. It came ’to 
the conclusion that the plamtiff was acting as a commission agent of the two 
defendants upto the end of 1958 and was entitled to a commussion of 5 per cent. on 
the sales and an annual overridmg commission of 24 per cent Howcver, with 
rcgard to Issue No 5 referred to above, the trial Court was of the opmion that the 
plaintiff, even according to his own case being only an agent of the defendants, 
had no right to demand an accountmg from the defendants Consequently, Issue 
No 5 mentioned above, was decided against the plamtiff In view of this finding 
the trial Court observed that the plaintiff was not entitled to maintain the sunt.for 
accounts With this observation, the trial Court dismissed the suit, but pomted out 
that the plaintiff was at liberty to file a fresh suit claiming the commission due to 
him on the same cause of action ‘It is this judgment which becomes final has given 
rise to the present suit ‘I must point out that the common case of both the parties 
is that the dispute involved in the suit relates to only the overriding commission of 
24 per cent and not to the 5 per cent on the sales effected by or through the plaintiff. 
Since the defendants concede that the plaintıff was their salesman and was entitled 
to the commission of 5 per cent , the present suit, namely, O S. No 1301 of 1960 
was filed by the plamtiff for recovery of a sum of Rs 3,650-17 representing the 2} per 
cent. overriding commission ın respect of certain sales effected in the area covered 
by Exhibit A-I The case of the plamtiff m his plaint was that he was the sole 
canvassing agent to the products of defendants 2 and 3 for six districts as per the 
appomtment order dated Ist February, 1957. The claim of the plamtıff was resisted 
on several grounds, one of the grounds being that the letter dated Ist February, 
1957, was a forgery and the fifth defendant who signed that letter was colluding with 
the plaintiff The trial Court framed nine issues, Issue 2 being whether the surt 
is barred by res judicata and Issue 6 being whether the appomtment letter dated Ist 
February, 1957,1s a forgery The trial Court by judgment and decree dated 24th 
November, 1961, decided these issues in favour of the plaintıff The trial Court 
came to the conclusion that the suit was not barred by res judicata on the ground 
that the earlier sut was for rendition of accounts while the present suit was for 
recovery of money on accounts With reference to Issue No 6, the trial Court came 
to the conclusion that Exhibit A-1, namely, the letter dated Ist February, 1957, was 
not a forgery but a true and genuine letter bindmg not only on the second defendant- 
firm but also on the third defendant-firm by their conduct and payment of commise 
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sion ete , and that they had appointed the plamtiff as their sole canvassing agent with 
effect from Ist February, 1957, for a period of three years. 


On appeal, preferred by the defendants, the learned Subordimate Judge of 
Coimbatore reversed the judgment and decree of the trial Court and dismissed the 
suit of the plaintiff. As far as the contention regarding res judicata was concerned, 
the Court came to the conclusion that the suit of the plaintiff was barred by res judicata 
in view of the decision in O S No 1419 of 1959. With regard to Exhibit A-1 the 
learned Judge came to the conclusion that that was a forged document in the sense 
that on Ist February, 1957, ıt was not m existence and that ıt was brought about 
subsequently im collusion between the fifth defendant and the plamtiff and that ıt 
was not bmding on the defendant The plamtıff has filed the present Second 
Appeal agamst this judgment and decree of the, learned Subordmate Judge | 


Mr Champakesa Ayyangar, the learned Counsel for the appellant, raised the 
following contentions in support of his appeal 


(1) In the earlier proceedings, namely, m O S No 1419 of 1959, the Court 
has given a finding that the letter dated Ist February, 1957 was a genume letter 
issued by the defendants and the same was binding on the defendants and conse~ 
quently that finding is binding on all the parties in the present suit and the question 
was not open to be re-agitated ; : 


(2) Even assuming that ıt was open to the Court in the present suit to go 
into the question, the findmg of the learned Subordmate Judge, that the document 
was a forged one in the sense that on Ist February, 1957 ıt was not m existence and 
that ıt was brought about subsequently in collusion betw.en the fifth defendant 
and the plamtiff, 1s not supported by any evidence. 


. (3) The conclusion of the learned Subordinate Judge that the present suit 
is barred by res judicata m view of the decision m O S No 1419 of 1959 1s not tenable 
in law, sınce the cause of action and the relief prayed for ın both the suits were not 
the same Mr Mohan Kumaramangalam, learned Counsel for the respondents, 
disputed these contentions of Mr. Champakesa Ayyangar. 


As far as the first contention of Mr Champakesa Ayyangar. that 1t is not open 
to the Courts below m this suit to go into the question of genumeness of Exhıbrt-A-1) 
since there was a findmg that the same was genume and bndmgim O S No. 1419 
of 1959 ıs concerned: I reject that contention for two reasons. The first reason 
1s this : admittedly this question relating to the finding ın respect of Exhibit A-1 
bemg res judicata bmding on all the parties was not raised either m the pleadmgs or 
argued before the Courts and ıt was sought to be raised only ın the second appeal 
before me The contention of Mr Ghampakesa Ayyangar ıs that all the facts 
necessary for raismg that plea are to be found m the materials placed before the 
Courts and consequently, on the basis of those materials, he is entitled to raise that 
plea in the second appeal before this Court. I am of opınıon that this contention is 
not tenable In the first place a plea of res judicata does not mvolvea pure question 
of fact and it involves a mixed question of fact and law and consequently the factual 
foundation necessary for raising the plea of law must have been laid ın the pleadings 
and in the issues Mr Champakesa Ayyangar relied upon the judgment of the 
Supreme Court reported in Yeswant v. Walehandi, and relied upon a passage in 
relation to the applicability of section 18 of the Limitation Act to the effect that : 


“ if the facts proved and found as established are sufficient to make out a 
case of fraud withm the meaning of section 18, this objecticn may not be serious 
as the question of applicability of the section will be only a question of law and 
such a question could be raised at any stage of the case and also m the final 

, Court of Appeal.” A ES r 
In my opinion, this decision is not of such assistance to the learned Counsel for 
the appellant The very passage relied upon by the learned Counsel assumes that 
all the facts necessary for raismg the applicability of section 18 were placed before 
ge e 
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the Court and were proved and found established But as far as the plea of res 
judicata 1s concerned, that plea has to be established only by making the necessary 
averments and producing evidence m support thereof and therefore this judgment 
does not advance the contention of the learned Counsel On the other hand, Mr. 
Mohan Kumaramangalam relied upon the decision of the Privy Council in Jagadish 
Chandra Deo v Gour Hart Mahatae!. The following passage occurring m the judgment 
is enough for the purpose of bringing out the pomt involved :— ; 


“ Two questions are involved, the first bemg the question of res judicata The 
High Court declmed to allow the appellant to go mto the question of res judicata 
on the ground that ıt had not been properly raised by the pleadings or m the issues, 
particularly m the issues. It seems to their lordships that the High Court was 
right m this view, because ıt was necessary for the appellant, if he were gomg 
to make use of the judgment in the suit of 1900 as res judicata to identify the subjects 
in dispute m the present case with the subjects which m that case were held to 
belong to the Rajah and not to the tenants ” 


This decision, m my view, fully supports the case of the respondents and 1s 
agaist the appellant Asa matter of fact, ıt is significant that the defendants have 
raised the question of res judicata with regard to the mamtamability of the suit itself 
on the basis of the decision m the eather suit The plamtiff had ample 
opportunity to put forward any such plea of res judicata m relation to the genumeness 
of Exhibit A-1, and they did not do so Under these eircumstnces, I am of the view 
that they cannot be permitted to raise the question for the first tıme m this second 


appeal. 

The second reason for rejecting the contention of Mr. Champakesa Ayyangar 
with regard to the plea of res judicata in respect of the findmg on Exhibit A-1 is that 
the finding m O S No 1419 of 1959 that the document was genume was a findıng 
on an issue which was not necessary for the disposal of that swt For the applicability 
of section 11 of the Code of Civil Procedure and for invokmg the bar of res judicata 
ıt must be established that the matter which 1s directly and substantially ın issue in 
the present suit has been directly and substantially m issue in the former suit As 
I pomted out already, notwithstandmg the finding on the genumeness of Exhibit 
A-1, which was a finding in favour of the plamtiff,the suit of the plamtiff was dismissed 
solely on the ground that the plamtiff was not entitled to call upon the defendants 

to render accounts. The very fact that the suit of the plamtiff was dismissed 
notwithstanding that finding in favour of the plamtıff is sufficient to show that 
such a fndmg wis not necessary for the disposal of that suit In this connection, 
Mr Mohan Kumaramangalam, the learned Counsel for the respondents, invited 
my attention to a decision. of this Court reported in Srnwasa Row v Kahaperumal?, 
where ıt was held that for a findmg ın an earlier suit to operate as res judicata in a 
subsequent suit, ıt must have been necessary for the disposal of the earlier litigation, 
and, m that sense, the pomt was substantially in issue between the parties and must 
have been heard and finally decided The learned Counsel also relied upon the 
degision reported in Kumarappa v Raghunatha?, and rehed upon the followmg 
passage occurrmg in the judgment : 


“If the decree is wholly in favour of the defendant, no issue decided against 
him can operates as res judicata so as to bmd hım in a subsequent surt,for, he cannot 
appeal from a findmg on any such issue Conversely, 1f the plamtıff's suit is 
decreed m its entirety, no issue decided agamst him can be res judicata for he 
cannot appeal froma finding on any such issue, the decree bemg wholly in 
his favour ” 

The dectee m the earlier suit was wholly in favour of the defendants and there- 
fore the findmg giver in regard to Exhibit A-1 m the earlier suit cannot operate as 
res judicata so as to prevent the defendants putting forward the cohtention that 
Exhibit A-1 1s not a genuine document, in the present suit. 
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7 Hence, the second contention of Mr. Champakesa Ayyangar has to be consi- 
dered as to whether there 1s any evidence to support the findmg of the lower 
appellate Court that Exhibit A-1 was not m existence on Ist February, 1957 and ıt 
was brought about subsequently m collusion between the fifth defendant and the 
plamtıff There ıs ample evidence which has been discussed by both the Courts 
to support the findmg that Exhibit A-1 would not have been m existence on Ist 
February, 1957 The evidence has been referred by both the Courts and the only 
differencs 1s that the trial Court after discussmg the evidence came to the conclusion 
that the document was a genume one, while the lower appellate Court came to a 
contrary conclusion Learned Counsel for the appellant had taken me through the 
judgments of both the Courts and the evidence adduced by the parties with reference 
to this pomt In my view, ıt cannot be said that the finding of the lower appellate 
Court that the document Exhibit A-l was not m existence on Ist February, 1957 * 
1s not supported by anyevidence Mr Champakesa Ayyangar further contended 
that when ıt was admıtted that the fifth defendant, who was the managmg pariner 
of the second defendant, had signed the document, ıt must follow that ıt was bındıng 
on all the partners and there 1sno evidence to support the findmg that the fifth 
defendant had executed the document ın collusion with the plamtıff Here agai it 
1s not possible for me to accept the contention of the learned Counsel. The sixth 
defendant who had been exammed as D W 1 had stated that from the end of 
December, 1956 there has been ill-feeling between the other partners and the fifth 
defendant and the il-feelmg was due to avarice and greed m the busmess and had 
further stated that Exhibit A-1 was brought into existence with the aid of the fifth 
defendant Ifthe lower appellate Couıt had drawn the inference from this evidence 
that Exhibit A-1 was brought mto existence m collusion between the fifth defendant 
and the plaintiff, 1t cannot be contended that there was-no evidence to support this 
findmg, particularly m view of the other findmg that the document Exhibit A-1 
hearmg date Ist February, 1957 was not m existence on that date Since the claim 
of the plaintiff m the suit relates to recovery of 24 percent overridmg commission. 
and the basis of that claim ıs only Exhibit A-1 on the finding that Exhibit A-1 was 
brought into existence by collusion between the plamtiff and the fifth defendant and 
therefore was not bmdmg on the partnership as such, ıt must follow that the claim 
of the plamtiff for recovery of this sum claimed by him must necessarily fall I must 
also pomt out one other factor, namely, that, ın so far as the plamtiff had rested his 
claim for the recovery of the money solely on the basis of Exhibit A-1 no claim agamst 
the third defendant can be substantiated on the strength of Exhibit A-I smce 
admittedly, the third defendant came mto existence only subsequent to İst February, 
1957 and consequently by no stretch of ımagınatıon ıt can be contended that the 
fifth defendant, when he was alleged to have executed the document on Ist February, 
1957 did so on behalf of both the second defendant and the third defendant 


Since I uphold the findmg of the lower appellate Court with regard to 
Exhibit A-1 not bemg a genume document, ın the sense that ıt was not m existence 
on Ist February, 1957 and was executed by the fifth defendant ın collusion with the 
plaintiff, and, on that basis the appeal has to be dismissed, it 1s unnecessary for 
me to express any opinion on the third contention as to whether the surt by the present 
plamtıff was barred by the prmciple of res judicata or not, because of the decision m 
the earher sut OS No. 1419 of 1959 


Under these cncumstanees, this second appeal fails and the same 1s hereby dıs- 
mised The parties will bear their respective costs throughout. 
No leave 


VMK. Appeal dısmıssed. 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice A. ALAGIRISWAMI. È 
Ibrahim Bivı and others .. Appellanis* 
v. 
K. M. M. Pakkır Mohıdeen Rowther .. Respondent 





Mohamedan law—Gıft—House—By grandmother to grandson—Father—Natural guardian 
of minor, alwe—Valrdity—Principles—Donor y should vacate the house—Donor and 
donee linng m the gifted house—Reservation of right of residence by donor—Acceptance 
of gift by mor reaching age of discretior—Delwery of possesson—If should be made 
only to the natural guardian. 


Under the Mohamedan law, m the case of a gift of a house, it 1s not necessary 
that a donor should depart from the house in order to make the gıft effective 
If the donor and donee live m the same house that would be sufficient to show that 
possession has been given The reservation by the donor of the right to reside 
m the house along with the donee durmg his lifetime does not detract from the 
validity of e gift. 

If the donee happens to be a minor and if he has attained the age of discretion 
he is competent to accept the gift It 1s not necessary that in all cases, the donor 
should hand over possession to the natural guardian of the minor donee. 


In proper circumstances, the donor can either constitute himself as the guardian 
or indicate some person, other than the natural guardian of the minor, as the 
guardian of the minor’s property and hand over possession to such guardian if 
circumstances are such as to justify such a course of action. 


All these, of course, apply only where there ıs a clear intention to make a gift 
and to deliver possession. 


The gift m the present case by the grandmother in favour of her grandson was 
held to be valid 


Appeal against the decree of the Court of the Subordinate Judge, Tirunelveli 
m Appeal Suit No 91 of 1962 preferred against the decree of the Court of the Dis- 
trict Munsif of Tirunelveli: m Orgmal Suit No. 152 of 1961 


T. R. ‘Ramachandran, for Appellant 
K. Sarvabhauman and T. R. Man, for Respondents. 
The Court delivered the following 


Joupcment.—The question that arises for decision m this case is about the 
validity of the settlement deed Exhibit B-5, dated 20th December, 1937, 
executed by Kathya Bıvı, the paternal grandmother of the defendant in 
this case m his favour. The defendant ıs the son by the first wife of one 
Mohideen Pıchaı The first plamtıff ıs the second wife of Mohideen Pichai 
and plamtffs 2 to 6 are her children Kathıja Bıvı died on İst December, 1949 
and Mohideen Pichai ın 1958 There was an earlier suit, OS No. 54 of 
1959, filed by the defendant agaist the plaıntıffs for partition of the family 
properties That sut was decreed on 29th February, 1960, holdmg the settlement 
executed by Kathya Bivi valid. A S No 146 of 1960 filed agamst the decree m 
O.S No 54 of 1959 was dismissed on 18th October, 1960, but the question regardıng 
the validity of Exhibit B-5 was left open The plamtıff filed the present sut on 
14th February, 1961 claimmg that there was a family arrangement on 25th 
December, 1961 under Exhibit A-1 by which they got the defendant’s 14/88 share 
m the suit property by paymg him Rs 700 Alternatively they claimed that the settle- 
ment Exhibit B-5 1s not valid and that they were, therefore, m any case, entitled to 
a 74/88th share in the sut property Both the Courts below heve found that the 
family arrangement pleaded by the plamtiffs ıs not proved and that being a pure 
question of fact, 1t 1s not open to this Court to go behind that findmg of fact There- 
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fore, the only question that arises is, whether the settlement deed Exhibit B-5 ıs 
not valıd? There ıs no doubt that if it were not valıd, the plaintiffs would be 
entitled to a 74/88th share and the defendant only to a 14/88th share in the suit 
property. 

It appears that at the tıme when Exhıbıt B-5 was executed, the defendant’s 
father Mohıdeen Pichai had married the first plaintiff as the second wife and the 
defendant bemg motherless was bemg brought up by the grandmother and out of 
natural love and affection, she executed the settlement ın question It may 
incidentally be mentioned that soon after the execution of Exhibit B-5, Mohıdeen 
Pıchaı filed a suit questionmg that settlement, but later withdrew ıt 

The argument on behalf of the appellants, that is the plaintiffs, is that the 
settlor had not parted with possession of the property and given possession to the 
settlee, that in any case, she was not the guardian of the settlee and therefore, she 
should have gtven possession to the defendant’s father, that is, Mohideen Pıchaı, 
that Mohideen Pichai, had not assented to this settlement as shown by the suit filed 
by him and that therefore, the settlement would not be valid on all these grounds. 
In Asaf A A Fyzees’ Outlmes of Muhammadan Law, Third Edition, at page 221 
it is said - 

“ Develivery of possession is therefore an essential characteristic of the Islamic 
law of gifts... .. .Therefore, the taking possession of the subject-matter 
of the gift by the donee, either actually or constructively 1s necessary to complete'a 
Bile el diler vee wie re ny fe 

Then at page 222 it ıs said: 

“ First, ın the case of immovable property which is ın the exclusive possession 
of the donor, ıt ıs necessary that the donor should physically depart from the 
premises, and hand over the posséssion formally to the donee, and that the donee 
should accept such possession Ifa person lives in a house and purports to make 

, gift by saymg to the donee “take possession’ or ‘I have delivered possession ? 
and no overt act of tender and acceptance of possession takes place, there is no 
gift E E ESS 

Then at page 223 the followıng passage occurs : 

“ The general principle 1s that possession must be handed over ; to this rule 
there are certam qualifications and exceptions which we shall now proceed to 
consider ‘Transfer of possession 1s not necessary. 

(1) Where the donor and the donee reside in the same house; a 


(2) Where a guardian makes a gift to the ward , 


(1) Residence ın the same house , where the donor and the donee reside in the 
same house, the donor can complete the gift without physical transfer of possession ; 
but there must be the unequivocal manı'estatıon by the donor of an intention to 
transfer exclusive possession to the donee . .. e 

A muslim lady, who had brought up her nephew as her son, executed a deed 
of gift, ın favour of the nephew, of a house in which they were both residmg at 
the tıme of the gift The donor never departed frcm the house physically, nor 
was the house formally handed over to the donee, but the property was tran furred, 
and the rents were recovered m his name. It was held that the gift was valid, 
although there was no physical delivery of possession. Humzra Bibt v Najm-un- 
Nissa, Muhammad Yusuf Rowiherv Muhammad Yusuf Rowiher? If, however, certain 
important steps for divesting ownership were not taken, then the Court is entitled 
to presume that the gift was not complete For example, a Muslim lady and her 
nephew resided ın a house which belonged to the lady The lady exccuted a 
deed of gift ın favour of her nephew. There was no formal delivery of possession; 
no mutation of names was effected , the nephew contmued to live in the house 
with his aunt , the deed was not delivered to the nephew ; the aunt contmued to 
pay the municipal taxes. In these circumstances, 1t was held that there was no 
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vald gift.” 

Dealing with the question. of gifts from father to child mother to son, 

guardıan to ward, we find the following passage : 

“ Where a father or mother makes a gift of immovable property to their mmor 
child, no physical transfer of possession 1s necessary. The same 1s therule between 
guardian and ward. One reason for the rule is that this would involve the 
absurdity of the owner of the property (parent) handmg over possession to himself 
as guardian of the child In Ameeroomssa v Absdoomssa', their Lordships of the 
Privy Council stated that ‘‘ where there is, on the part of the father or other 
guardı.n, a real and dona fide intention to make a gift the law will be satisfied 
without change of possession, and will presume the subsequent holding of the 
property to be on behalf of the mmor’ Where for instance, the gift 1s made to 
an mfant by a person other than the father or guardian, the gift is rendered com- 
plete by the seism of the father of the mfant. 

The real basis of the exception 1s that delivery of possession is excused only 
when the legal guardianship of the mmor vests m the donor. Thus, a gift by a 
grandfather to his grandson would not be withm the the exception where the 
father ıs alive and has not been relieved of his legal guardianship A decision 
ofa Privy Council makes this perfectly clear Musa Miyav Kadar Bux? 

Nor can a mother, who 1s not 2 legal guardian, accept such a gift on behalf of 
her mmor children, from their grandfather ” 


In this case the settlement deed provides that by the settlement, the property has 
‘been transferred to the settlee, that the settlor and the settlee were to enjoy the 
property together, that as the settlee was a minor, the settlor would look after the 
property as the setilee’s guardian till he became a major, that after the settlor’s 
lifetime, the settlee would enjoy the property absolutely, that durmg the settlor’s 
lifetime, neither the settlor nor the settlee was entitled to alienate the property and 
that if any such alienation was made, ıt would not be valid Now, it 1s obvious 
that the first part of the settlement deed whereby the settlor purports to transfer the 
property to the settlee indicates a clear intention to transfer the property I thmk 
the fact that till the settlee became a major the settlor was to look after the property 
as guardian, would not m any way detract from that fact that the property was 
transferred unconditionally to the settlee The subsequent recitals ın the document 
that the settlee was to enjoy the property absolutely after the settlor’s lifetime, 
would not m any way, cut down the absolute transfer earlier indicated, nor would the 
fact that the settlor and the settlee are said to have no right to alienate the property 
during the settlor’s lıfetıme affect the transfer in any way Though the wordmg of 
the document ıs a little confused, there 1s a clear intention to part with possession 
of the property ımmedıately and the fact that the settlor and the settlee were to reside 
together ın the property, would not in any way show that possession was not handed 
over. Decisions have held that where the property gifted 1s a house and the settlor 
and the settlee reside ın that house, 1t is not necessary for the settlor formally to depart 
from the house in order to indicate that the settlee has been gıven possession of the 
property gifted . 
It 1s, however, urged on behalf of the appellants that under Muhammadan 
Law only the father and the grandfather are the guardians of a minor, that the pater- 
nal grandmother 1s not the guardian and that therefore, as the possession of the 
property had not been given to the father though he was alive and the father himself 
had expressly repudiated the settlement-deed by filing a suit, questionmg the settle- 
ment, possession cannot be said to have been given to the mınor's guardian It 
should, however, be remembered that under Mohammadan Law, there 1s no objec- 
tion to a mmor himself g:ttmg possession of the property and as the mmor ın this 
case resided with the settlor and the settlee had the manifestly clear mtention to 
part with the possession of the property, the settlee should be deemed to have obtained 
possession I do not thmk that the decision ın Musa Miya v. Kadar Bux? 
SS 
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ın any way ıs against this position. In that case a maternal grandfather was alleged 
to have made a gift to his grandsons The grandsons were mmors They and their 
parents lived m the house of the dono: There wasno mutation of names and no deed 
was executed, the grandfather contınucd to be ın possession of the property and there 
was no evidence to show that the donor m any way mtimated that he regarded 
himself as a trustee for his grandsons or that he was in possession of the property on 
their behalf It was, therefore, held that the case did not come withm the exception 
to the general rule and therefore, the gift was not complete ım the absence of any 
delivery of possession or relynquishment of control over the property by the grand- 
father At page 111 of the above decision, it 1s observed that the rule (that posses- 
sion need not be given) applies to the case of a mothe: makmg a gift to her infant son 
whom she mamtams only when the father ıs dead and no guardian has been provid- 
ed. It was further observed as follows 
“ The rule applies also to the gift by any other person maintammg a child under 
these circumstances, ? e , when the father 1s dead and no guardian has been provid- 
ed This seems to imply that when the father, who 1s the natural guardian 
of his infant children 1s alive and bas not been deprived of his rights ard powers of 
guardian, the above mentioned rule will not apply ” 


On this it 1s urged on behalf of the appellants that asin this case, the father was alive, 
the rule as to possession not havmg to be given, does not apply. That case 1t appears 
to me was really decided on the fact that the grand-father did not relinquish control 
and except a bare declaration there was nothmg else to show a clear mtention on 
the part of the dono: to part with possession of the property In Mi Saidunnisa v 

Imam Llak}, ıt was held that no change of possession 1s necessary m the case of a 
gift by a grandfather to his mmor grandson, 1f the father is dead, for the grandfather 
is then the proper person to take delivery on behalf of his grandson as his guardian 

Then ıt was observed as follows : 

“ But 1f the father is alive and has not been deprived of his rights and powers as 
guardian there must be a delivery of possession by the grandfather to the father as 
guardian of his mınor son , otherwise the gift ıs not complete The mer. fact that 
the minors have always lived with their grandfather and have been biought up. 
and mamtained by him will not constitute him guardian of their property so as 
to dispense with delivery of possession ” 

This decision purported to follow the decision in Musa Miya v Kadar Bux*, already 
referred to In Suna Meah v Pilla, ıt was held as follows * 


“ İn order to perfect a gift by a Mohammadan ıt is necessary to make over 
possession of the property to the donee Ifthe donee is a mınor then possession 
must be made over to a person who is the natural guardian of the mmor The 
exception ın case of a gift by the father cannot be extended to a gift by the maternal 
grandfather. Delivery of possession to the mother of the mmor donee 1s of no use.” 

This case also purported to follow the decision of the Privy Council earlıer referred to. 
In Pichakannu v Aliyarkunju Lebba*, ıt was held as follows : 


“ It 1s a fundamental rule of Mohammadan Law as regards gifts that the donor 
should divest himself completely of all ownership and dominion over the subject 
of the gift It 1s essential to the validity of a gift that there should be a delivery 
of such possession as the subject of the gift 1s susceptible of A gift with a reserva- 
tion of possession by the donor durıng his lifetime ıs void By reserving undıs- 
turbed his rights to be m possession and enjoyment the donor did not divest himself 
completely of all domınıon over the properties, though in a sense he purported to 
associate the donces with himself, nor could such associating the donees in the 
matter of possession and enjoyment with him be deemed to be delivery of such 
possession, ıfat all, as the properties were susceptible of Therefore, a strpulation 
that the donor end the donees shall be m jomt possession will not satisfy the require- 
ment of delivery of possession m a gift under the Muhammadan Law Even where 





1. AIR 1932 Lah 316 3 AIR 1933 Rang 155. 
2 ML J 655 551A 171 AIR 1928 4 (963) KLT 226 
PC. 10 


582 THE MADRAS LAW JOURNAL REPORTS. 11969 


the donee resides with the donor ın the property, although no physical departure 
by the donor or formal entry by the donee 1s necessary, the gift has to be comple- 
ted by the donor mdicatmg a clear mtention on his part to transfer possession 
and to divest himself of all control over the subject-matter ” 

“ Tt 1s quite clear, that by Exhibit I the donor did not divest himself completely 
of all dommuion over the properties gifted but reserved possession and enjoyment 
with himself The donees were entitled to 
the properties absolutely only after the lifetime of the donor ” 

These decisions seem to support the appellants’ contention In Abdul Raheman v 
Mishrimal* ıt wa: held that where a gift by a grandfather to his mmor grandsons of 
immovable property was made and delivery of possession was accepted on behalf 
of the mmors not by their father who was alive, but by their mother, the gift was 
not complete The decisions relied on were the decisions in Musa Mıya v. Kadar 
Bux? and Suna Meah v. Pillar’, already referred to 

But the trend of later decisions 1s towards the lberalisation of the rigours of the 
Islamic Law of Gifts. As already mentioned ıt has been held that where what is 
gifted ıs a house, ıt 1s not necessary for the donor formally to depart from the house 
ın order to cemplete delivery of possession It has also been held that as between 
the husband and wife, ıt is not necessary for either party to depart from the house 
and they could contmue ın possession ın the same house gifted and delivery would 
still be complete It has also been held as seen from the passage quoted earlier from 
the decision ın Musa Miya v Zadar Bux*, that where a guardian makes a gift to the 
ward and the father or the grandfather 1s not alive, the rule regardıng the delivery 
of possession to the natural guardian does not apply This trend of decisions 1s 
reflected m the decision of a Bench of this Court in K Veerankuity v P Ummat. 
There the document under consideration recited as follows — 

“ I have out of natural love and affection I have for Nos 1 and 2, released or 
surrendered hy assignment gift all my rights to the kanom reclamation, house and 
improvements thereon as per terms stated thereunder But till my death I shall 
keep and enjoy che properties of the schedule without any munpattom or creating 
any mortgage or debt or alienatmg the same and ıt 1s settled that after my death 
Nos land 2 should keep the properties and enjoy the same with all rights of 
alienation and disposition ” 

Jt was further held as follows — 

es pha le ied that the recitals taken as a whole indicated an absolute divest- 
mint of all the nghts of the donor m the property with liberty to keep possession 
and enjoy the mccme from them till his death ‘The clauses could not be under- 
stood as creating a life estate with a vested remamder 

That the reservation to be ın possession of the property and enjoy the income 
therefrom durmg the hfetime of the donor could not be understood as derogating 
from the earlier grant but ıt was only an affirmation or reservation of a subordmate 
right to enure for a specified period” 

In that case there were two donees and the donor was the natural guardian of the 
first donee and it was, therefore, held that there was no necessity to deliver possession 
It should be noticed that the facts of the presest case are much stronger from the 
point of view of the donees than the facts m K Veerankutty v P Ummat, except with 
regard to the fact that m this case the donor 1s not the natural guardian of the donee. 
In Md. Yusuf v Md. Usuf®,Rajagopala Atyangar,J took mto account the relationship 
between the donor and the donees, as well as the fact that they were jointly residmg 
in the premises, to hold that there was no necessity for the donor to remove himself 
from the premises in order that the gift may be operative. In the decision of the 
Supreme Court in Katheessa Umma v Narayanath Kunhamu®, ın paragraph 11 ıt 
was held as follows. 
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“ Tt ıs only actual or constructive possession that completes the gift and regista- 
tion does not cuie the defect nor 1s a bare declaration in the deed that possession 
was given to a mmor of any avail without the mtervention of the guardian of the 
property unless the mimo: has reached the years of discretion If the property 1s 
‘with the donor he must depart from it and ihe donee must enter upon possession 


Eaceptions to these strict rules which are well recognised are gifts by the wife to the 
husband and by the father to his minor child Later it was held-that where 
the donor and donee reside together an overt act only 1s necessary and this rule 
applies between husband and wife In Mohamed Sadiq Alı Khan v Fakhr Jahan 
Begum}, it was held that even mutation of names 1s not necessary 1f the deed dec- 
lares that possession 1s delivered and the deed is handed to the wife A simular 
extension took place ın cases of gifts by a guardian to his mmor Ward . In 
the case of a gift to an orphan mmo: the rul e was relaxed in this way : 


“Ifa fatherless child be under charge of his mother, and she take possession of 
gift made to him ıt is valid il The same rule also holds with respect to 
a stranger who has charge of the orphan’ . . . .. .İn the case of the absence 
of the guardian (Gheebut-ı-Moongutaa) the commentators agree that in a gift 
by the mothe: her possession after gift does not render ıt mvalid Thus, also 
brother and paternal uncle in the absence of the father are mcluded m the list of 
persons who can take possession on behalf a mmor who 1s in their charge Durrul 
‘Mukhtar, Vol. 4, p. 512 (Cairo Edn ). 


In Radd-ul-Mukhtar ıt is said : 


* It 1s lad down im the Barjindı There 1s a difference of opınıon, where posses- 
sion has been taken by one, who has ıt (the child) m his charge when the father 1s 
present It is said, ıt 1s not valid and the correct opmion 1s that ıt 1s valid? Vol. 
4, Order 513 (Cairo Edn.). 


In the Bahr-al-Raiq, Vol 7, page 314 (Edn Cairo) ‘ The rule 1s not restricted 
to mother and stranger but means that every relation excepting the father, the 
grandfather and their executors 1s like the mother The gift becomes complete 
by their taking possession if the fant ıs m their charge othe: wise not a tae 


The rule about possession 1s relaxed m certam circumstances of which the follow- 
ing passage from the Hedaya P 484 mentions some . ‘ It is lawful for a husband to 
take possession of anythmg given to his wife, bemg an mfant, provided she has 
been sent from her father’s house to his , and this although the father be present ; 
because he 1s held, by implication, to have resigned the management of her 
conceins to the husband [It is otherwise where she has not been sent from her 
father’s house, because then the father ıs not held to have resigned the manage- 
ment of her concerns It is also otherwise with respect to a mothe: or any other 
having charge of her , because they are not entitled to possess themselves of a gift 
m her behalf, unless the father be dead, or absent and his place of residence un- 
known ; for their power 1s m virtue of necessity, and not from any supposed autho- 
rity ; and this necessity cannot exist whilst the father 1s present?” 


In paragraph 15 the conclusion was reached as follows :— 


“ These cases show that the strict rule of Mohammadan Law about giving 
possession to one of the state guardians of the mmor is not a condition of its validity 
in certain cases. One such case is gift by the husband to his wife and another 
where there 1s gift to a mınor who has no guardian of the property in existence.” 


The latest decision, in the series 1s that of Ramamurti, J ,ın Ayeshabı v Saprakara 
Kaihoonbı? In that case, the gift deed executed by a Muslim woman, to her son 
and her minor daughter represented by the donor’s son as guardian recited that 
possession of the property has been delivered over to the donee The property was 
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a residential house ın which the donor and her children and the donees were livmg 
together It was held that every presumption should be made m favour of the 
validity of the gift when the conduct of the parties spread over a long mterval of 23 
years shows that the gift was given effect to and they have stood by ıt by accepting the 
validity of the gift and that Mohamedan Law requires evidence of handmg over 
possession to the donee and the donee’s acceptance of the gift mainly as proof of the 
intention of the donor to pass title to the donee, so that if this requirement 1s complied. 
with, all future disputes about the truth and factum of gifts shall be avoided, and that 
ın applymg the rules of Mohamedan Law relatmg to the gifts, the rigour of unmean- 
ing technicalities should not be enforced, divorced from the realities of the particular 
situation ın ındıvıdual cases and Courts should avoid an impractical approach to the 
question and that there is no warrrant for the contention that under Mohamedan 
Law, whatever may be the subject-matter of gift, and whatever may be the circums~ 
tances, m which the gift is made, 1f the donee happens to be 4 minor, there should be 
delivery of possession to the guardian of the mınors, and that the rule of Mohamedan 
Law that delivery and possession should be effected to the fathe: as the guardian 
and the latter should accept the gift can have no application to a case in which the 
donor specifies some othe: person as the guardian to take possession and accept the 
gift on behalf of the donee, and that there ıs nothmg ın prmeiple (ın Mohammadan 
Law) or m the decisions which compels the view thatregardless of all considerations 
and regardless of the father’s mdifferences, his wayward habits and other adverse 
factors, any person who desires to make a gift to the minor son could do so only by 
delivermg the property to such a father. That decision 1s a complete answer to the 
contention of the appellants The learned Judge referred to the decision m Mi. 
Fatma, Wio. Fiag v Mi Avtun', wherem Tyabjı, J observed as follows 


“ There ıs nothing ın Mohamedan law or outside it which prevents a minor 
from accepting a gift o takmg possession of the property 
It is true that section 11, Contract Act prevents a minor from effectng a bmdmg 
contract mu siete: cota ia en, ders ik er a bike sa arated. Sede Se el OS Se 
While this disability renders a mmor mcompetent to act as a transferor, by reason 
of section 7 of the Transfer of Property Act, a minor ıs not incapable of recerving 
benefits and bemg a tr:nsferee, as he 1s not a person legally disqualified to bela 
transferee within the meaning of sub-section (4) of section 6 of the Act” 


The learned Judge also referred to the decision m Munnıbı v Abdul Ganı?, where 
a Bench held that the donee of a gift 1s not precluded by mınority from accepting 
the gift and that where the document embodyıng the intention of the dono: to give 
the property ın gift 1s delivered by the donor to the donee and accepted by him it 
amounts to acceptance of the gift on his part The conclusions that flow from a 
consideration of the various decisions may he stated os follows 


In the case of a gift of a house, ıt ıs not necessary that a donor should depart 
from the house in order to make the gift effective If the donor and the donee live 
in the same house, that would be sufficient to show that possession has been given. 
The reservation by the donor of the right to reside m the house along with the 
donee during his lifetume does not detract frem the validity of a gift If the donee 
happens to be a minor and 1f he has attained age of discretion (ın this case the donee 
was aged 15 and he should certainly have attamed the age of discretion) he 1s com- 
petent to accept the gift It 1s not necessary that in all case, the donor should hand 
over possession to the natural guardian of the minor donee In proper circums- 
tances, the donor can either constitute himself as the guardian or mdicate some 
person, other than the natural guardian of the mmor, as the guardian of the minor’s 
property and hand over possession to such guardian if circumstances are such as 
to justify such a course of action All these, of course, apply only where there 1s a 
clear intention to make a gift and to deliver possession It follows therefore that the 
gift m favour of the first defendant in this case 1s valid and this appeal has, therefore, 
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to be dismissed and ıt ıs, accordmgly, dismissed There will be no order as to 
costs. No leave 


vs —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mr Justice N KRISHNASWAMY REDDY 


Ellappa Goundar Petitioner” 
p 
Govindaraja Gounde1 . Respondent 


Criminal Procedure Code (V of 1898), section 147 (1-4)— Magısirate deciding dispute under 
—If can recewe and act upon evidence on affidavits 


Section 147 (1-A), Crimma! Procedure Code, makes ıt clear that the Magistrate 
can receive evidence and act upon such evidence whereas section 145 (1) provides 
for filing of affidavits Under section 145 (4) the Magistiate can peruse the 
affidavits In contradistinction to section 145 (1) aad (4), section 147 (1-A) does 
not give power td the Magistrate to receive affidavits and consider them but he 
can only receive evidence and consider the same | 


Petition under sections 435 and 439 of the Code of Cıımınal Procedure, 1898, 
praymg the High Court to revise the order of the Court of the Sub-Divisional Magis« 
trate, Villupuram, dated 26th April, 1966 m M C No 112 of 1966 


T S Ramaswamı, for Petitioner 

R. Sundaravaradan, for Respondent 

Calvin Jacob, for the Public Prosecutor, for State. 
The Court made the followng 


ORDER —This revision petition has been filed by the unsuccessful B party agaist 
the order of the Sub-Dıvısıonal Magıstıate, Villupuram, m Miscellaneous Case No. 
112 of 1966, declarmg that the first respondent and the other villagers (4 party) 
have a right to take dead bodies through the lands of the revision petitioner to the 
burial ground and forbidding the revision petitioner from mterfermg with the said. 
right of the respondent and othe: villagers 


The facts of the case aie briefly these ,on the report submitted by the Suh- 
Inspector of Potice that the respondent (the revision petitioner herem) obstructed 
the mamool pathway runnmg through his lands and that such obstıuctıon was likely 
to lead to a breach of the peace, the Ex-officio First Class Magistrate passed a pre- 
liammary order calling upon the parties to file documents and affidavits and let n 
evidence to substantiate their clams The revision petitioner filed a wiitten state- 
ment contending that there was no mamool pathway through the land purchased by 
him and that no such pathway has been demarcated in the village records He 
further contended that the dead bodies were bemg taken only along the mvd road 
put up by the Panchayat Board The Sub-Dıvısıcnal Magıstate, Villupuram, 
took up enquiry The respondent herem filed 14 affidavits and examined one 
Munnuswamy Gounder m Court as P W 1 The revision petitioner herem filed 
Exhibits D-1 to D-4 and 29 affidavits , but he did not examıne any witness The 
leezrned Sub-Divisional Magistrate perused the affidavits filed by both the parties 
and ultimately found that there was a pathway in the land of the revision petitioner 
through which the villagers used to take the dead bodies to the burial ground and 
declared. that the respondents have a right to take the dead hodies through the lands 
of the revision petitioner 


The only pomt that has been 1aised ın this case by the revision petitioner 1s 
that the leained Sub-Divisional Magistrate was ın erior ın receiving the affidavits 
and passmg an order on the basis of those affidavits without hearing the parties and 
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receiving evidence waich might be produced by the parties and without considermg 
the effect of such evidence There appears to be some force in this contention. 
The order of the learned Sub-Dıvısıonal Magistrate 1s very much based upon the 
affidavits recerved by him 


Section 147 (1-A), Crimmal Procedure Code, 1s m the followmg terms : 


“ The Magistrate shall then peruse the statements so put ın, hear the parties, 
receive all such evidence as may be produced by them respectively, consider 
the effect of such evidence, take such further evidence, 1f any, as he thinks necessary, 
and, if possible, decide whether such right exists and the provisions of section 
145 shall, as far as may be, applicable ın the case of such enquiry ” 


This section makes it clear that the Magistrate can receive evidence and act 
upon such evidence whereas section 145 (1), Criminal Procedure Code, provides 
for filmg affidavits Under section 145 (4), Crimmal Procedure Code, the Magis- 
trate can peruse the affidavits In contradistmetion to section 145 (1) and (4), 
Crimmal Procedure Code, section 147 (1-A), Crimmal Procedure Code, does 
not give power to the Magistrate to receive affidavits and consider such affidavits: 
but he can only recetve evidence and consider the same 


i In Jayarama Mudaliar v. Bhoom Ammal!, Ananthanarayanan, J , as he then was 
held : 


“ In decidmg a question of a dispute concernmg user of immovable property under 
section 147 of the Criminal Procedure Code ıt 1s not open to the Magistrate to 
receive and act upon the evidence on affidavits Though section 145 (1) makes 
specific provision that the parties should be called upon to adduce evidence by 
affidavits, section 147 (1-A) ıs m different terms that the Magistrate shall receive 
all such evidence as may be produced by the respective parties ” 


I agree with the above decision Another pomt that was raised by the 
revision petitioner was that the order of the learned Magistrate declaring that the 
vıllagers as a whole are entitled to carry the dead bodies through his lands, cannot 
he sustamed. for the reason that they were not parties to the proceedings I do not 
think there is any substance m this contention We find m this case that at least 
14 villagers have filed affidavits. The right of vsage of the pathway ıs of such a 
néture that the entire public will be interested m carrymgt he dead bodies On 
the view that I am taking, m this case, ıt may not be necessary to consider this pomt 
at this stage. 


The order of the Sub-Divisional Magistrate ıs quashed; but the entire 
proceedings are remitted to the Sub-Dıvısıonal Magistrate for dispos: l according 
to law The Magistrate must now hear the evidence adduced by the parties, if 
any, and any additional evidence that the Court may require to take. “İn taking 
up the proceedmgs agam, the Magistrate also must find out whether breach of the 
peace exists and, 1f necessary, should call for a report from the police concerned 


The petition is allowed with the above observations 
VK. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR Justice K VEBRASWANI AND Mr Justice T RAMAPRASADA 


Rao 

V. P Selvaraj .. Petitioner” 
v. 

V Narasımha Rao by power agent V Sethu Rao and another .. Respondents, 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), sections 14 (1) (b) and 
16—Landlord requring building for demohtion and reconstruction—Requirement uf 
bono fice—Test —Bifincation and comparimentaltsation of bona fides wrth regard 
to parts of same bulding—Legalaty 


The quality and content of the expression bona fide appearmg ım the various 
sections of the Act and for purposes therein enumerated have to be weighed and 
construed in different hnes under different circumstances havımg regard to the 
context m which the expression appears In cases where the claim of the land- 
lord 1s not per se dishonest and has not been found to be oblique or for any designed 
purpose to evict the tenant, then 1t follows that he 1s entitled to an order of eviction 
in the ordinary course, subject of course, to the other conditions preserited by the 

Act bemg satisfied 


When section 14 (1) (b) ıs read m conjunction with and ın juxtaposition to 
section 16 of the Act, ıt 1s very clear that the real content of the word bona fide ap- 
pearing ın this sub-section has to be understood in a limited sense In fact the 
safeguard provided under section 16 acts as a pivot to tilt matters one way or the 
other and in effect a microscopic scrutiny mto the subjective content of the ex- 
pression bona fide appearmg under section 14 (1) (5) becomes absolutely 
unnecessary. 


İn an application under section 14 (1) (b) there 1s no scope for bifurcation of 
bona fides and compartmentaliation thereof It cannot be said that the application 
for demolition and reconstruction of the front portion of the building 1s bona 
Jide and that it 1s not so m so far as ıt relates to the back portion of the same 
building Once ıt ıs found that the landlord has satisfied all other relevant 
considerations which might arises under section 14 (1) (b) and his claim 1s found 
to be honest and not designed for an genious purpose, then no option 1s left to 
the Court except to direct eviction of the tenant This ıs so, because the landlord 
ıs always under the grave risk offacıng a claim for representation of the building 
or a part thereof whenever he fails in his undertaking given under section 14 (2) 

b). 


Petitions under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Court, West Thanjavur, Thanjavur, m GC M P. No 13 
of 1964 C MA No 38 of 1963, Sub-Court of Kumbakonam, H C O P.No.127 of 
1962, Rent Controller-—Dustrict Munsif, Kumbakonam. 


K S Deskan and K Raman, for Petitioner. / 
M. R Narayanaswamy, for Respondents 
The Judgment of the Court was delivered by 


Ramaprasada Rao, 7 —Both the tenant and the landlord aggrieved against the 
legality, regularity and propriety of the order of the learned District Judge of West 
Thanjavur, have filed these two revision petitions, the former bemg the one filed 
by the tenant and the latter by the landlord It ıs unnecessary to repeat the entire 
facts which have been clearly stated by the learned District Judge m his order. 
Suffice 1t however to observe the relevant details 


The tenant , petitioner m GR P No 112 of 1965, was occupying the premises 
in question m its entirety from 1956 The premises, however, contamed two distinct 
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compartments, one the front portion thereof which was used for non-residential pur- 
poses, and the other the back portion which was at all times bemg used for residential 
purposes In on about 1962, the tenant (petitioner m C R P No 112 of 1965, and 
respondent in C R P No 1620 of 1965) and the landlord (respondent in G R P 

No 112 of 1965, and petitioner C R P No 1620 of 1965) entered into an arrange- 
ment whereby the front portion which was delimited and delmeated by mutual 
understanding, was to be demolished and reconstructed, and on such reconstruction. 
the landlord was to re-let the same to the tenant on an increased rent The other 
material portions of the arrangement between the tenant and the landlord need 
not be stated as itis not necessary’ The tenant, ın fact, advanced moneys to the 
landlord to enable him to demolish and reconstiuct the front portion as agieed to. 
Indeed a mortgage, Exhibit B-1, dated 21st May, 1962, was executed for the purpose. 
Later, due to differences between the tenant and the landlord, the arrangement 
was not implemented The landlord thereafter filed an application under section 
14 (1) (b) of the Madras Buildings (Lease and Rent Control) Act of 1960, herem- 
after refered to as the Act, mcludıng the back portion on the ground that he re- 
quired the building for demolition and reconstruction The Rent Controller allowed 
the petition The Appellate Authority, however, disagreemg with the Rent Con- 
tioller, set aside the order of the Rent Contioller On revision to the leained Dıs- 
trict Judge, West Thanjavur, he was of the view that regard should be had to the 
anterior arrangement entered ınto between the landlord and the tenant and to that 
extent at least the bona fides of the landlord todemolish and reconstruct the front 
portion of the buıldıng 1s established and havmg regard to the difference between 
the provisions of sections 14 (1) (2) and 14 (1) (4), came to the conclusion that the 
supervening imiention of the landlord ım seekmg eviction of the tenant fiom the back 
portion of the buildmg appears to be oblique and lacking ım bona fides He ultimately 
came to the conclusion that in so far as the claim of the landlord to evict the tenant 
from the front portion of the building which was delmeated and demarcated by 
both the parties was concerned ıt was wcll founded and bona fide and therefore 
ordered the evıct.on of the tenant from that portion of the buildmg , as regards 
the back portion of the building, the claim of the landlord was negatived Against 
this order of the learned District Judge, both the tenant and the landlord have come 
up in revision 


_ At the outset ıt 1s necessary to observe the statutory provision which enables 
a landlord to filc an application for eviction for demolition and reconstruction of 
his buildmg ın the occupation ofa tenant Section 14 (1) (8) speaking of recovery 
of possession by a landlord for reconstruction, provides that on an application made 
by a landlord the Controller shall, if he is satisfied that the building 1s bona fide re- 
quired by the landlord for the immediate purpoe of demolishing 1t and such demoli- 
ton 1s to be made for the purpose of erecting a new building on the site of the buildmg 
sought to be demolished, pass an order directing the tenant to deliver possession of 
the building to the landlord, before a specified date Sub-section (2) (b) of section 
14 imposes a further obligation onthe landlord This sub-section provides that no 
order directing the tenant to deliver possession of the buildmg under section 14 (1) 
(6) of the Act shall be passed. unless the landlord gives an undertaking that the work 
of demolishing any material portion of the buildmg shall be substantially commenced 
by him not later than one month and shall be completed before the expiry of three 
months from the date he recovers possession of the entire building or before the expiry 
of such further period as the Controller may allow It 1s however to be noted that 
section 16 controls the letter and spirit of section 14 (1) (4) of the Act Section 16 
makes ıt imperative that the undertaking envisaged ın section 14 (2) (b) of the Act 
shall be ımplemented, and ım default thereof the tenant would be entitled to restora- 
tion of the possession of the building Section 16 of the Act in terms theieof provides 
that where the work of demohshing any material portion of the building has not heen 
substantially commenced by the landlord within the period of one month m ac- 
cordance with his unde:takmg under clause (4) of sub-section (2) of section 14, the 
tenant may after followmg the prescribed procedure therem, reclaim the buildmg 
from the landlord on an application made ın that behalf The Controller, while 
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dealing with such an application 1s mandatorily obliged to put the tenant in posses- 
sion of such a buildmg on the origmal terms and conditions It 1s m the light of such 
statutory provisions that the word ‘ bona fide’ appearing in section 14 (1) (b) has to 
be understood No doubt, the word Jona fide is tritely used in the Act for many 
purposes, and to achieve different objects. But the word ‘bona fide’ m section 14 (1) 
(4) has to be understood m the context in which it 1s used When section 14 (1) (b) 
is read m conjunction with and m juxtaposition to section 16 of the Act ıt is very clear 
that the real content of the word ‘bona fide’ appearing m this sub-section has to be 
understood ın a limited sense and has to given effect to m the context in which ıt 
appears. While dealmg with the expression ‘hona fide Vecraswamı, J., speaking for 
the Bench m Nathella Sampathu Chetty v Sha Vapnyee Bapulalt, observed as follows : 


“ It 1s not m controversy before us that the conditions of section 10 (3) (izi) 
are satisfied, and, therefore, the only question 1s, as was rightly posed by the lower 
appellate Court, whether the claim of the landlord 1s bone fide This require- 
ment that the claim of the landlord should be bona fide 1s common to not only the 
provision. under which the petitioner applied m this case, but also to several other 
provisions which provide for tenant’s eviction The expression, therefore, will 
have to be understood m the context, but subject to that, 1t means that for present 
purposes the landlord honestly desires to occupy the premises from which eviction 
ıs sought and his claim ıs not a device to serve an oblique purpose ” 


The quality and content of the expression bona fide appearmg in the various 
sections of the Act and for purposes therem enumerated have to be weighed and 
construed in different İmes under different circumstances having regard to the con- 
text m which the expression appears Section 16 of the Act affords a statutory right 
to the tenant to reclaim possession of a buildmg secured by the landlord under sec- 
tion 14 (1) (8), ıf he does not substantially demolish the building and attempt at 
reconstruction as proposed This controllmg provision provides as ıt were a key 
to the mterpretation of the expression ‘ bona fide’? appearmg m section 14 (1) (b) of 
the Act It appears to us that m cases where the clam of the landlord is a not fer 
se dishonest and has not been found to be oblique or for any designed purpose to 
evict the tenant, then ıt follows that he 1s entitled to an order of eviction m the 
ordmary course, subject, however, to the tribunals constituted under the Act bemg 
satisfied that the other relevant conditions required’ and prescribed under the Act 
are complied with It 1s relevant at this stage to quote an excerpt from the de- 
cision of a Division Bench of this Court m David v Damel? The learned Chief 
Justice speakmg for the Bench said — 


“The only requirements of section 14 (1) (b) 1s the honest desire of the landlord 
to demolish the buildmg and such demolition is to be made for the purpose of 
erecting a new building on the site of the buildmg sovght to be demolished 
There 1s nothmg in the language of this clause to warrant the view that, the building 
should be old and decrepit. The expression ‘bona fide’ occurring in that clause 
cannot sustain the opmuon that ıt is only when a buildmg is old and m a dilapidated 
condition that ıt could be demolished for the purpose of puttmg up a new 
construction, so as to attract clause (b) of section 14 (1) The import of the sec- 
tion 1s that the desire or the mtention to demolish and rebuild should be honestly 
entertamed by the landlord Tt should not be a device to evict the tenant 


Moreover there are sufficient safeguards 1n the statute itself agamst such device 
in the shape of section 14 (2) (b), section 16 and section 33 (3) (b) ” 


In the mstant case it 1s not suggested that the landlord’s claim for possession 
of the entire building 1s m any way oblique or dishonest or mdeed designed. No 
doubt, there was a prior arrangement between the parties that the landlord mtended 
to reconstruct only the front portion of the building which was bemg used for non- 
residential purposes Later on, he changed his mmd and wanted to demolish the 
entire buildmg mecludimg the back portion and reconstruct the same In the light 
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of the statutory mandates and the undertaking which he is bound to give at the time 
when he secures an order under section 14 1) (b) of the Act, ıt 1s difficult to hold 
that there 1s partial lackıng of bona fades on the part of the landlord in so far as his 
claim for eviction of the tenant from the back portion of the building ıs concerned. 
Bona fides cannot be mutilated ın the way ıt was sought to be done by the learned 
District Judge In an application under section 14 (1) (b), there ıs no scope for 
such bifurcation of bona fides and compartmentalisation thereof It cannot be said 
that the application for demolition and reconstruction of the front portion of the 
building ıs bona fide and that ıt 1s not so m so far as ıt relates to the back portion of 
the same buildmg Once it 1s found that the landlord has satisfied all other rele- 
vant considerations which might arise under section 14 (1) (4) of the Act, and his 
claim 1s found to be honest and not designed and not for an ingenious purpose, then 
no option is left to the Court except to direct eviction of the tenant ‘This ıs so, 
because the landlord ıs always under the grave risk of facing a claim for repossession 
of the building or part thereof whenever he fails m his undertaking as contemplated 
in sub-section (2) of section 14 resvltmg in the tenant securing a redelivery of the 
buildmg or part thereof secured by the landlord pursuant to the orders passed by 
the Controller under section 14 (1) (4) This safeguard acts as a pivot to tilt 
matters one way or the other and ın effect a microscopic scrutiny into the subjective 
content of the expression ‘ Jona fide’ appearmg under section 14 (1) (6) becomes 
absolutely unnecessary. 


In view of the finding of the learned District Judge that the landlord’s require- 
ment of the front portion of the building 1s dona fide justified, we are of the view 
that his conclusion that the petition has to be dismissed insofar as ıt relates to the 
back portion of the building 1s not well-founded In our view the order of the 
learned District Judge ıs nether legal, regular or proper It1s therefore set aside In 
the result CR P. No 112 of 1965 1s dismissed and GR P No. 1620 of 1965 allowed. 
There will however be no order as to costs. The petitioner in CRP No. 112 of 
1965 1s granted four months time from to-day to vacate and surrender possession, 
to the landlord of the entire building 


VK — Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice-A. ALAGIRISWAMI. 


V.R. Sonai and another .. Appellanis* 
v. 
Chinniah Konar “we Respondent 


Stamp Act (IT of 1899), secon 19—Scope—Promissory note executed and endorsed outside 
India—Suit m India on the basis of —Requirement of section 19 of should be comphed 
with 

Negotiable Instruments Act (XXVI of 1881), sections 11 and 12—Scope. 


When a suit is filed on a promissory note executed as well as endorsed outside 
India, ıt need not be stamped as required under section 19 of the Stamp Act. 
Sections 11 and 12 of the Negotiable Instruments Act which deal with the defi- 
nition of mland mstrument and foreign instrument are purely for the purpose of 
that Act and it cannot have any relevance for deciding the question whether, 
when a suit 1s instituted in India on 2 promissory note executed and endorsed ın 
Smgapore outside India the Smgapore Money Lenders Act would apply or not. 
Appeal against the orders of remand made by the Sub-Court, Sivaganga in 
A.S. Nos 32 and 33 of 1967—OS Nos 395 and 424 of 1964, Dt Munsif Court of 
Sivaganga 
R. Muthukumaraswam, for Appellant , 
K. Gopalacharı, for Respondent. 
Mem OO LL LL A TOLL İL 
* A.A O. Nos. 48 and 49 of 1968 26th June, 1968. 
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The Court made the followmg 


ORDER.—İ'wo common questions of law arise m these two cases The appellants. 
iz both these cases executed promissory notes m Sıngapore stamped with Indian 
stamp. The instruments weie endorsed in favour of the respondent m these two 
cases in Smgapore On suits bemg filed m India on the basis of these two promussory 
notes, the defendants contended that the suit promissory notes had not been properly 
stamped 2s required by section 19 of the Indian Stamp Act. They also contended 
they were foreign instruments and, having been executed ın Singapore, the Singapore 
Money-lenders Act would apply and therefore no suit could be laid on them The 
learned District Munsif who tried these suits accepted the contention of the defen- 
dants and dismissed the suits ‘The learned Subordmate Judge, who heard the 
appeals, has taken 2 contrary view on both the pomts, allowed the appeals and 
remanded the suts for fresh disposal. Hence these two Civil Miscellaneous Appeals. 

I am satisfied that the conclusion of the lower appellate Court is correct. 
Section 19 of the Stamp Act reads thus : 

“ The first holder m India of any bill of exchange, payable otherwise than on 
demand or promissory note drawn or made out of India shall, before he presents 
the same for acceptance or payment, or endorses, transfers or otherwise negotiates 
the same in India, affix thereto the proper stamp and cancel the same ; 

Provided that..... alar e lee Sir eee 2:8 Mae 

In this case, the suits were filed on the basis of the promissory notes They have 
not been presented for acceptance or payment Nor have they been endorsed or 
transferred or otherwise negotiated in India. There ıs, therefore, no need for affix- 
ing proper stamp and cancellmg the same That, when a swt is filed on a promis- 
sory nnie everuied 94 well aa endorsed antade miin, 1 need nat he stamperl as 
required under section 19 has been held as early as 1898 m Stmulu Ebrahim Rowthen v. 
Abdul Rahman Mohamad}. The decision m Stvasubramana Thavan v, Kolankaraya 
Konar?, merely held that m a case of assignment or transfer of a promissory note 
drawn or made outside British India, the first holder in British India must affix a 
proper stamp and cancel the same and the affixmg of the stamp and ıts cancellation 
must be done before the process of transfer began m British India In this case, 
we are not concerned with a case of transferin India The further pomt whether, 
where a promissory note has been executed abroad but has been stamped there 
according to the law m India, it should or should not be stamped agam when ıt 1s 
brought mto India and submitted to any of the processes referred to under section 19 
of the Stamp Act does not really arise in this case There is the decision of this 
Court in Lobo v Narajal Dogg3, which seems to take the view that it would be neces- 
sary m such a case to affix ste mps agam afresh even if ıt had been affixed under the 
Indian Stamp Act when ıt had been executed out of India. That question does not 
arise m this case and need not be considered 


The next pomt is whether ıt ıs an mland mstrument or a foreign mstrument. 
I thmk that question does not arise at all on the facts of this case. Sections 11 and 
12 of the Negotiable Instruments Act which deal with the definition of mland instru- 
ment and foreign mstrument are purely for the purpose of that Act and it cannot 
have any relevance for decıdıng the question whether, when a suit 1s instituted m 
India on a promissory note executed and endorsed m Smgapore outside India the 
Singapore Money-lenders Act would apply ornot It appears to me, therefore, that 
the Courts below have unnecessarily gone into the question whether the ımstruments 
in question m this case are mland instruments or foreign mstruments But whether, 
because of the Smgapore Money-lenders Act, the suits can be maintained or not is a 
different pomt which has got to be decided upon different considerations. That 
question may be gone into by the trial Court without reference to what the lower 
appellate Court has decided m this case 

With these observations, the two appeals are dismissed. No costs. 

VE ——— Appeals dismissed, 


1 (1898) 8MLJ 182 3 (1952)2 MLJ 747. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Origmal Jurisdiction.) 
Present :—MR Justice P. RAMAKRISHNAN 
Coimbatore District Co-operative Central Bank Employees Asso- 


ciation, Coimbatore-9, represented by the Secretary Petutioner*® 
v. 
The Industrial Tribunal, Madras and another Respondents 


Tndusinal Dispute—Bonus—Madras Co-operative Societies Act (VI of 1932), Bye-law No 28 

—Co-operatwe Bank—Award of bonus—Celıng lumi of three months’ pay—Limt 

, would govern industrial adjudication—No power m the Tribunal to award in excess of 
such statutory limt—Payment of Bonus Act (XXI of 1965)— Applıcabılıiy 


For the year 1962-63, two months’ pay was given as bonus to the employees of 
the Co-operative Bank, ¿s allowed under bve-law No 28 framed under the 
Madras Co-operative Societies Act, 1932 The employees claimed bonus on the 
basis of the Labour Appellate Tribunal’s formula The Industrial Tribunal, 
dealmg with the reference on the question of an additional bonus to such employees, 
held that the bonus should be mcreased to three months’ pay (the maximum 
allowed under the bye-law No 28) The employees applied under Article 226 
of the Constitution to quash the award 


Held, while m the Madras Co-operative Societies Act of 1932 there 1s no statu- 
tory obhgation to provide for bonus, the bye-laws framed under the Act restrict 
the computation of bonus, if 1t 1s to be awarded, by lımıtıng ıt to a ceiling of three 
months’ pay ‘The bye-laws form an mtegral part of the constitution of a 
Co-operative Society and the society 1s bound to act up to the bye-laws Any act 
not m conformity with the bye-laws would imperil the very life of the society and 
expose tt to the risks of supersession and _ its directors to the risk ofa surcharge 
It ıs not open to the Industrial Tribunal to ignore the statute or rules and the 
bye-laws framed under ıt : 


The unreported decision of the Supreme Court in Civil Appeal No 1630 of 1967 
holding that after the statute provided ın the Bonus Act for the computation and 
award of bonus as an essential obligation, 1t 1s the provision of that Act that should 
be applied for the calculation of bonus and not the general mdustrial principles 
laid down by the Labour Appellate Tribunal’s formula, referred to 


Petition under Article 226 of the Constitution of India, praying that m the cir- 
cumstances stated therem, and m the affidavit filed therewith, the High Court will 
be pleased to issue a writ of certtorarı callmg for :he records from the Ist respondent 
mID No 3 of 1965 on its file and quash the Award passed there dated Ist April, 
1965 


G Venkataraman for M/s. Ayar and Dola and Ambnshkumar, for Petitioner 
MR WNarayanaswam and D. Meenakshsundaram, for 2nd Respondent. 
The Court made the following 


ORDER —This. writ petition 1s filed by the Coimbatore District Co-operative 
Central Bank Employees Association represented by the Secretary, for the issue of a 
writ of cerkorarı quashmg the award of the Industrial Tribunal, Madras (Sri 
S. Ganapatıa Pillai) m ID No 30f1965 The Industrial Tribunal was called upon, 
on a reference by the Government of Madras under section 10 of the Industrial Dis- 
putes Act, to decide the issue whether the demand of the workers, who are the 
employees of the Coimbatore District Co-operative Central Bank, for additional 
bonus for the year 1962-63 was justified, and, 1f so, to fix the quantum It would 
appear that for the year m question, the Board of Directors of the Bank distributed 
the net profits m accordance with the bye-laws and rules under the Madras 
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Co-operative Societies Act, 1932, which was the Act m force for the period The 
Madras Co-operative Societies Act, 1961 came mto force only subsequently, that 1s 
from İst October, 1963 The relevant bye-law, bye-law No 28 permitted the award 
of bonus only upto a aeılıng of three months pay The Board of Directors took nto 
consideration the available balance and granted two months’ pay as bonus, after 
getting the approval of the Registrar of Co-operative Societies The employees, 
however, made a claim that on the basis of the Labour Appellate Tribunal’s formula, 
and takmg also the need to bridge the gap between a livmg wage and the actual 
‘wage, a bonus calculated at five to sr months basic pay would be justified ın the case. 
In the view of the Industrial Tribunal the employees of the bank are governed by 
the rules and bye-laws framed under the authority of the statute, and it 1s necessary, 
therefore, to respect the ceiling of three months for award of bonus Theicafter 
takmg mto account the available surplus and also the fact that the existing scales 
of pay of the staff m the bank are comparatively low scales and also havmg iegard to 
the high cost of living, the Industrial Tribunal held that the claim for bonus should 
be mcreased to three months basic pay Against the above award the Worker’s 
Union has filed this writ petition 


The main contention urged on behalf of the Workers’ Union is that, when the 
dispute has been brought before the Industılal Tribunal, that Tribunal for the pur- 
pose of decidmg about the quantum of bonus, need not be fettered by the maximum 
or celu g, which the bye-laws have provided for the award of bonus The Indus- 
trial Tribunal havmg m mmd the paramount need of ensurmg to the employees a 
due share m the profits, which they have helped to earn, and also bearmg in mind 
the need to give them an allowance commensurate with the high cost of living should 
have applied the Labour Appellate Tribunal’s formula and awaided the bonus at a 
high rate On the other hand the Management contended before me that, where 
there 1s a statutory limitation, as ip this case, to the computation of bonus, the 
industrial Tribunal cannot overstep that lımıt. 


I am melmed to agree with the arguments put forward by the Management 
in this case I have already mentioned that the relevant Act which governed the 
affairs of the bank m 1962-63, was the Co-operative Societies Act of 1932 Unlike 
the Act of 1961, which m section 62 gave precise directions for the disposal of the net 
profits, and also contamed a provision for the payment of bonus to members and 
paid employees at such rate and subject to such conditions as may be specified in 
the rules, the mam body of the Act of 1932 contained no similar provision But 
Rule XII (a) framed under section 65 of the 1932 Act, which has statutory force, 
provided for the manner ın which the net profits should. be distributed in a financing 
Bank with shares and limited liability (the District Co-operative Central Bank m the 
present case falls in this category) Not less than one-third of the net profits shall 
be carried to the reserve fund until the total of the reserve fund and the other reserves 
of the bank equals the paid up share capital of the members held by, it and there- 
after not less than one-quarter of the profits shall be so carried, ten per cent of the 
net profit should be set apart to an audit fund ; the remamder of the net profits 
may be used m such manner and for such purposes as are prescribed by the bye- 
laws of the society Now, Rule II of the Rules framed under the 1932 Act lays 
stress on the fact that the bye-laws of a society should contain provisions for the dis- 
posal of the net profits The bye-laws shall be consistent with the Co-operative 
Societies Act and the rules made by the Government thereunder. A draft copy of 
the bye-laws shall be submitted with every application for registration Rule III 
says that after the Registrar has examined the application and the bye-laws and 
satisfied himself that they are m conformity with the Act and the rules and that they 
are suitable for carrymg out the objects of the society he 1s empowered to register the 
society and its bye-laws and grant to the society a certificate of registration The 
above provisions show that the bye-laws form an integral part of the constitution 
of a Co-operative Society, and the Co-operative Society 1s bound to act up to the 
bye-laws Any act not in conformity with the bye-laws would imperil the very life 
of the society and expose it to the risks of supersession and its Directors to the risk of a 
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surchargé. In the context of this peremptory obligation which the Society has to 
discharge, if ıt ignores the bye-laws includmg the bye-law about the ceilmg for 
computation of bonus, ıt will do so at its peril. It1s idle to contend that the Tribunal 
exercising Jurisdiction under industrial adjudication can permit the Society, or the 
bank as m this case, to do what its own bye-laws as well as the Act under which it is 
constituted prohibits ıt from domg. 


This well recognised prmeiple that industrial adjudication while dealmg with 
the question of bonus, 1f it 1s subject to particular statutory laws and restrictions in 
the case of particular types of management of mmdustries will have to respect them. 
The decisions which were cited in this connection before me go to confirm this posi- 
tion In The Central Bank of India v. Their workmen, it was held that the provision 
in the Banking Companies Act, 1959, which stated, “No bankmg company shall 
employ any person whose remuneration or part of whose remuneration takes the 
form .ofasharem the profits of the company,” would disentitle the bank employees. 
to bonus, even if itis raised as an imdustrial dispute Per contra the Counsel 
for the petitioner drew my attention to a decision of the Supreme Court m Tinnevelly- 
Tutcorin Electric Supply Company Lamied v Its Workmen® In that case the Supreme 
Court had to deal with the provisions of the Electric Supply Act mtended for the 
control of rates chargeable to consumers and for that purpose the Act required the 
electricity companies to prepare a working sheet, which was essentially different 
from the balance-sheet and profit and loss account, which the companies are required. 
to keep under the Companies Act The determmation of clear profits on the basis 
of the workmg sheet proceeded on the consideration of previous losses, contributions 
towards the arrears of depreciation and several appropriations authorized by the 
State Government, matters which, however, had no relevance to commercial 
accounting It was urged that m view of these statutory provisions, principles different 
from those laid down by the Labour Appellate Tribunal Full Bench should be applied. 
for deciding the quantumrof bonus The Supreme Court held that the Act, which 
made detailed provisions ın respect of matters tended to be covered by 1t, would not 
stand ın the way of claim to bonus being decided m the light of the relevant dustrial 
principles includmg the Labour Appellate Tribunal Full Bench formula It is 
clear that in that case there was no upper limit to the computation of bonus pres- 
crtbed by a bmding provision like the provision m. the bye-law in this case , nor 
was there a total prohibition as ın the case of the earlier Banking Companies Act 
It was m such circumstances that the Supreme Court recognised the advisability 
of settlıng the quantum of bonus on broad mdustrial primeiples as laid down by the 
Labour Appellate Tribunal formula 


It 1s pomted out by the learned Counsel for the Management that for the subse- 
quent accounting year 1964 and later years, the principles laid down m the Bonus 
Act will acquire statutory force The Supreme Court ma recent unreported 
decision in Cıvıl Appeal No 1630 of 1967has laid down that after the statute had thus 
provided m the Bonus Act for the computation and award of bonus as an essential 
obligation, ıt 1s the provision of that Act that should be applied for the calculation 
of bonus and not the general industrial prmatples laid down by the Labour Appellate 
Tribunal’s formula While im the case of 1932 Co-operative Societies Act there 
is no statutory obligation to provide for bonus as in the Provident Funds Act, the 
bye-laws framed under this Act restrict the computation of bonus if it 1s to be 
awarded, by limiting it to a ceilmg of three month’s pay. The statute was im 
force only to the hmuted extent as stated above m regard to the upper limit But 
where it isin force to the limited extent stated above, ıt ıs not open to the 
Industrial Tribunal to ignore the statute or the rules and the bye-laws framed. 
under ıt The writ petition 1s dismissed No order as to costs. 


VS Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR, M. ANANTANARAYANAN, Chief Justice AND MR Justice 
M NATESAN 


G Savarmathan .. Appellant* 
v. 
The Director of Postal Services, Madras, and others Respondents 


Fundamental Rules, rule 56 (3)—Cioil servant—Retirement on reaching fifty-five years— 
Termnaton by authority bona fide ın the public wnterest—Funsdiction of High Court 
under Article 226 of the Constitution to interfere 


Constriution of India (1950), Article 311. 


Under Fundamental Rule 56 (7), the concerned authority, on the basis of 
relevant material on the files, came to the bona fide conclusion that the Officer should. 
be retired m the public mterest on his attaming the age of fifty-five years. 


İn the exercise of jurisdiction under Article 226 of the Constitution, ıt will not 
be the function of the High Court to canvass the adequacy of that material, or 
the extent to which ıt 1s credible, particularly where the right to retire is not bemg 
imposed im the form of a punishment, but m the form of an option given to the 
authority under the statutory rules 


Since the implied covenant or the conditions of service under which the Officer 
entered the department and served till he was fifty-five years of age, can only be 
taken to mean that a Government servant should retire at, fiftyfive, and the 
extension of service upto sixty was very recent, the officer cannot say that if 
he 1s retired under rule 56 (7) ‚that constitutes a punishment within the ngour of 
Article 311 of the Constitution 


© Appeal under Clause 15 of the Letters Patent agamst the Order of The 
Honourable Mr Justice Kaılasam, dated 13th March, 1968 and made ın the ex- 
ercise of the Special Original Jurisdiction of the High Court in Writ Petition No 3060 
of 1967 presented under Article 226 of the Constitution of India to issue a writ of 
certiorart calling for the records of the precedmgs compulsorily retrmg the 
petitioner connected with the orders of (1) the Director of Postal Services dated 
7th August, 1965 STA/36-60/62 (11) The Postmaster-General, dated 25th April, 1966 
STA/34/-60/62 (11) The Dnector-General mentioned m communication of the 
Supermtendent, Foreign Post, dated 20th March, 1967, B-28-1 and quash the said 
proceedings 


V. Rayagopalacharı and T. L Nagaraja Rao, for Appellant 


S Govndaswamınathan, Standing Counsel for Central Government, for Respon- 
dents 

The Judgment of the Court was delivered by 

Anantanarayanan, C F—Though this writ appeal relates to a considerable 
area of facts traversed ın Writ Petition No 3060 of 1967, which was dealt with by 
Kaılasam, J , the pomt now before us ıs a very short one The writ petitioner was 
an Assistant Supermtendent of the Postal Department at Madras, and he was 
compulsorily retired from service under certain 1ules Admittedly, he was origmally 
in the clerical cadre for some years, and later he became a gazetted officer of the 
Department. 

It is common ground between the Department and the writ appellant, repre- 
sented by Srı V Rajagopalacharı, that the Department now seeks to rely on the 
notification No 2350, dated 21st July, 1965 constitutmg the Sixth Amendment to 
the Fundamental Rules These relate to the age at which such Government ser- 
vants are due to retire, and the circumstances under which they might be permitted 
to serve beyond that age The relevant part of the rules ıs the amendment to 
Fundamental Rule 56 (c), under which, a Government servant, who entered the 
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service prior to 3lst March, 1938, “ shali be retained m service till the day he 
attams the age of sixty years” If this rule is to apply, the writ petitioner will 
certamly be entitled io contmue in service till his sıxtıeth year, and, any order 
ei retirmg him before that date, may not be in accordance with the 
rules. 

But the rules have to read as a whole, and an exception has been statutorily 
framed with regard to this very rule That is not disputed by Srı Rajagopalacharı 
for the writ appellant The exception is m the followmg terms. 


ne (1) Notwithstandmg anythmg contamed ın this rule the appropriate 
authority shall, ıf ıt 1s of the opmion that it 1s m the public interest to do so, have 
the absolute right to retire any Government servant after he has attamed the 
age of fifty-five years by giving him notice of not less than three months m writing.” 


It appears to us to be mdisputable that, since the ımplıcd covenant or the 
conditions of services, under which this appellant entered the Department and served 
tillhe was fifty-five years of age, can only be taken to mean that a Government 
servant should retire at fifty-five, and this extension of service upto sixty was very 
recent, the concerned writ appellant cannot say that 1f he ıs retired under sub- 
clause (J), which we have referred to, that constitutes a punishment which 
1s within the rigour of the Article 311 of the Constitution of India. So the only pomt 
before us 1s, whether there was a valid retirement of this Government servant by 
the concerned Authority, actmg under rule 56 (7), or otherwise ? 


On this aspect, learned Counsel states that there were proceedmgs against the 
Government servant with regard to a claim for house-rent made by him, but that these 
proceedings did not and m disciplinary action, there was certain amount held in 
challenge or doubt by the authority and the Government servant thought 1t expedient 
to pay this amount without further protest There were no departmental 
proceedings, as such, with regard to this matter and no punishment was imposed. 
Hence, ıt 1s contended that if the only material, on which the Authority came to the 
conclusion that ıt was not m the public interest to contmue this officer ın service, 
consisted of the material relating to payment of house rents improperly made, or 
payment of such rents not made, then rule 56 (7) itself would not have been duly 
complied with, and there would be room for the exercise of our jurisdiction, as this 
is an error vitiatmg the order of retirement. 


Naturally enough, the same arguments were addressed before the learned Judge, 
and ıt was stressed that, ın the counter-affidavit, the Authority expressly disclaimed 
material relatmg to irregular claims regardmg house rent or non-payment of such 
rent, as the basis for the retirement Learned Counsel for the appellant (Sri 
V Rajagopalacharı) sought to contend before us, that there could not have been 
any other basis The learned Judge applied his mmd to the matter, and looked 
into the relevant files. He was satisfied that the concerned Authority came to the 
bona fide conclusion that the Officer should be retired ın the public mterest, and that 
there was relevant material m the files to support the conclusion As 1s well-known, 
in the exercise of jurisdiction under Article 226, ıt will not be the function of the 
Court to ‘canvass the adequacy of that material, or the extent to which ıt 1s credible 
particularly where the right to retre 1s not being ımposed m the form of a 
punishment, but m the form of an option given to the authority under the statutory 
rules So long as there 1s a conclusion arrived at by an authority bona fide, and it 1s 
supported by some material, the character of that material, and the degree of its 
adequacy, cannot be canvassed m writ jurisdiction. 


We have also lodked mto the files, and we are satisfied that there was some 
other material, apparently of a far more serious character than mere irregular claims 
relatmg to rents or non-payments of rent, which would constitute only an audit 
‘objection, which formed the basis of that order There ıs definite reference to 
investigation by the Vigilance Authority, and we may certainly take notice of 
the fact that such mvestigation would relate to averments or complaints whether 
ill-founded or well-founded, of corruption, andnot merely any procedural irregularity , 
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It seems to be true that this material did not eventuate mto any specific proceedings 
agamst the concerned Officer Probably, ıt was never disclosed to hım, but that 
does not mean that, on such material before ıt, the Authority cannot bona fide arrive 
at the conclusion that the public mterest did requue the retuement of the concerned 
Government servant, under sub-rule (3) 


Under the circumstances, we see no grounds for inte: ference and the wiit appeal 
is dismissed 


V.S. ———— Appeal dısmıssed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Juisdiction ) 
PRESENT —Mr Justice K SRINIVASAN 
S. Pachiappa Mudahar, Proprietor, Lakshmi S P S Vilas, Tindivanam Pelittoner” 


v 
The State Transport Appellate Tribunal, Madıas and another Respondents. 


Motor Vehicles Act (IV of 1939), sechon 44 (2)—Chaırman, Regional Transport Authoriiy-— 
Apponiment of—Regurement of ptdicral experience—Appomtment of an officer of the 
Indian Admınıstratıve Seroice—If mfrnges section 44 (2) 


Motor Vehicles Act (IV af 1939), section 60—Offence of overloading—Suspension of permit 
—Regional Transport Authority accepting the statement of the Checking Officer, but re- 
jecting the explanation of the operator—Order of suspension, uf sustamable 


It 1s no doubt true that the Regional Tiansport Officer could have obtamed 
the signatures of one or the other ofthe passengers when he found the bus over- 
loaded, but that he failed to do so does not discount the veracity of his report in 
any way The fact that the trip-sheet was taken possession of by the Checking 
Officer is positive proof that the vehicle was checked at that tıme and on that day 
As against this, the operator’s claim that there was no overload 1s based upon what 
was told by the driver and the conductor and by the two persons who were put for- 
ward as passengersin the bus at the tıme The authorities below chose to accept 
the statement of the Checking Officer The material consistmg of the check report 
and the explanation of the operator 1s sufficient to enable the enquirmg authority, 
the Regional Transport Authority, to reach a conclusion with regard to the matter. 
In the absence of any charge of ill-will towards the operator, the Checking 
Officer’s statement 1s entitled to acceptance 

It ıs true that section 44 (2) of the Motor Vehicles Act requires that the 
Regional Transport Authority shall consist of a Chairman, who has judicial 
experience, and such other official and non-officials, not bemg less than two. 
But the appomtment of an officer of the Indian Admınıstratıve Service as the 
Regional Transport Authority does not infringe the section 

In the case, the Regional Transport Authority who has the power to cancel or 
suspend the permit contemplated by section 60 cf the Motor Vehicles Act, rightly 
imposed the suspension on findmg the offence of overloadmg established 

Petition under Article 226 of the Constitution of India, praying that m the cir- 

cumstances stated therein, and m the affidavit filed therewith the High Court will 
be pleased to issue a writ of cerkorarı calling for the records of the proceedings of the 
Regionl Transport Authority, South Arcot, m R No A-3/4182664, dated 30th 
March, 1965 and confirmed m Appeal No 232 of 1965, dated 31st July, 1965 of 
the State Transport Appellate Tribunal, Madras and quash both the orders 

S. Hanhara Ramachandran and K Thirumalaz, for Petitioner 

Jj. Kanakaraj, for the Government Pleader, for Respondent 

The Court made the followıng 

ORDER —Bus P -2739 was found to be overloaded by two passengers at the time 

it was checked by the Regional Transport Officer on 8th November, 1964 When 
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the explanation cf the permit-halder was called for, he only stated that the checking 
officer had not obtamed the signatures of the conductor and the driver on the check 
report, nor did he obtam the signatures from the passengers who travelled m the 
bus. The operator further stated that he was told by the driver and the conductor 
that there was no overload. He claimed further that he had ascertamed from the 
passengers who travelled m the bus that there was no overload and he produced 
affidavits from two alleged passengers signed by them on 29th December, 1964 and 
30th December, 1964 The Regional Transport Authority, who dealt with the 
matter was not prepared to accept the explanation, He found the offence of over- 
loading established, and suspended the permit for one day The operator appealed 
to the State Transport Appellate Tribunal, who confirmed the order These orders 
are attacked in this writ petition 


I am really unable to find any substance m the contentions put forward on behalf 
of the petitioner It was stated by the learned Counsel that the checking officer had 
not made a contemporaneous record, which would establish that the driver and the 
conductor had refused to sign the check report. I find from the records of the case, 
however, that even m the body of the report of the checking officer, ıt was clearly 
stated that after he drew up the check report, the conductor and the driver refused 
to sign it, saymg that there was no overload, but that he had entered the bus and 
counted the passengers himself and there was absolutely no uncértainty about the 
overloading He also secured the trıp-sheet mamtamed by the stage-carriage and 
endorsed upon the trip-sheet that he checked and found 53 passengers mstead of 
the seating capacity of 51, and that the conductor and the driver refused to sign 
the check report It is no doubt true that he could have obtamed the signatures of 
‘one or the other of the passengers, but that he failed to do so does not discount the 
veracity of his report m any way The fact that the trip-sheet was taken possession 
of by the checking officer 1s positive proof that the vehicle was checked at that time 
and on that day As agamst this, the operator’s claim that there was no overload 
is based upon what he was told by the driver and the conductor and by two persons 
who were put forward as passengers m the bus at the tıme. The authorities below 
chose to accept the statement of the checking officer 


It 1s urged that this ıs m the nature of a quasi-criminal proceeamg and that 
when once some doubt has been cast upon the question whether there was an over- 
load or not, the Regional Transport Authority should have held an enquiry. I 
am not aware that any decision has stated that ım cases such as this, an enquiry 
comprising of the examination of witnesses on either side should be embarked upon. 
The operator only persisted m his denial and nothing more It 1s noteworthy that 
he did not produce any affidavit from the driver or the conductor, for there 1s nothing 
to show that the persons from whom affidavits have been produced were really 
passengers m the bus The material consisting of the check report and the explana- 
tion of the operator 1s sufficient to enable the enquiring authority, the Regional Trans- 
port Authority, to reach a conclusion with regard to the mztter I am not satisfied 
that an enquiry was called for ım the circumstances of the case Indeed, as the 
State Transport Appellate Tribunal pomts out, the operator does not charge the 
checkmg officer with any ill-will towards him which mduced him to make a false 
report. In the absence of any such allegation, the checking officer’s statement 
is entitled to acceptance. 


It was urged that the Regional Transport Authority is not a judicial officer. 
Section 44 (2) of the Motor Vehicles Act has been referred to, which requires that 
the Regional Transport Authority shall consist of a Chairman, who has judicial 
experience, and such other officials and non-officials, not being less than two By 
a proviso, the Regional Transport Authority may consist of a single official, if the 
State Government thmks fit. It 1s urged that the Regional Transport Authority 
in this case bemg only an officer of the Indian Admınıstratıve Service 1s not a person 
who can be said to have judicial experience, and that section 44 (2) requires that 
-even if the Regional Transport Authority 1s to consist of a smgle official, that officer 
should bz one who has had judicial experience. This question has been considered 
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by me in Sr Narayan Motor Serwce v Ram Popular Motor Serwce and two others! where 
I held that the appointment of an officerof the Indian Admmistrative Service 
as the Regional Transport Authority does not fringe the section This point 
accordingly faus. 

Nextly it was urged that the Regional Transport Authority acting under rule 
134-A (11) of the Motor Vehicle Rules delegated the power to suspend a permit to 
the Secretary of the Regional Transport Authority and that thereafter he could 
not himself make an order of suspension Rule 134A (11) has been struck 
down by a Bench of this Court m Batcha Saheb v. Secretary, Regional Transport 
Authority, North Arcot? The argument that the Regional Transport Authority 
_ having delegated the power of suspension can no longer exercise 1t must necessarily 
fail, because the delegation itself has been found to be mvalid. That would 
accordingly leave the entire power to cancel or suspend the permit contemplated by 
section 60 of the Motor Vehicles Act ın the hands of the Regional Transport Authority, 
and m this case, ıt is the Regional Transport Authority, who enquired 
into the matter that has imposed the suspension on finding the offence of overloading 
established. 


The points urged against the orders fail The petition 1s accordingly dismissed 
‘There will be no order as to costs. 


V.M.LK. —— Petition dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR Justice P. RAMAKRISHNAN. 


Messrs. Lala Gopikrishna Gokuldass Agencies, Madras .. Petitioner® 
v 


The Assıstant Collector of Customs, Appraising Dept. (Group) II, ; 
Customs House, Madras-1 .. Respondent. 


Customs Act (LII of 1962)—Assıstant Collector of Customs when levying customs duty acts 
quast-yudicrally—Cannot be fluenced by administrative msiruchons from Board of 
Revenue 


The Assistant Collector of Customs as well as the other authorities who are 
empowered to hear appeals as well as revisions under the Customs Act were 
exercising quasi-judicial powers when they levy customs duty on the goods rmported 
by an importer They will have to arrive at an independent judgment regarding 
the correct item of the Schedule which will apply to a given article and in the 
exercise of such judgment they cannot be mfluenced by admınistratıve directions 
issued. by the Central Board of Revenue 


Onent Paper Mills Ltd v Union of India, (1969) 1 S C J. 110, referred to 


Petition under Article 226 of the Constitution praying the High Court to issue 
writ of ceritorarı callmg for records in section 23/2351/1887, dated 25th November, 
1965, etc on the file of the respondent and quash the same. 


V. K. Thoruvenkatachan and A R Ramanathan, for Petitioner. 
Habıbulla Basha, for Central Government Standing Counsel, for Respondent. 


The Court made the followmg 


ORDER —The petitioner in this writ petition under Article 226 of the Consti- 
tution imported in three consignments in 1963 items of ball and roller bearing of 
more than 51 mm bore diameter Bills of entry therefor were presented to the 
respondents, the Assistant Collector of Customs, Appraising department in the 
Customs House, Madras on 14th June, 1963 and 10th September, 1963 The res- 
pondent assessed the petitioner to customs duty provisionally on those items on 20th 
August, 1963 and 11th October, 1963, on the footing that the ball and roller bearings 
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fell under item 72 (38) of the First Schedule of the Indian Customs Tariff. The 
above item refers to , 
“ ball and roller bearings for use with shaftmg of more than 51 mm. diameter 
and adapter bearmgs not otherwise specified, which are specially designed 
for use exclusively with power-driven machmery and parts of such bearings not 
otherwise specified ” 

At the same tıme, the respondent took an indemnity bond from the peti- 
toner for a value of Rs 25,000, towards any possible difference m the value of 
the goods imported The petitioner thereafter took delivery of the goods and sold 
them to parties 

In the meantime, relymg on an admınıstratıve direction issued by the Central 
Board of Revenue, New Delhi, on 18th November, 1963, the Collector of Customs, 
Madras, issued public notice No 173/64 on 14th September, 1964, regarding the. 
assessment of rates ofımport duty on ball bearings Under that circular, ball bearmgs 
above 51 mm bore diameter should be assessed under item 75 (12) of the First 
Schedule to the Indian Customs Tarıf That 1tem deals with 

‘articles other than rubber tyres and tubes, batteries and such other 

components as are specified m 1tems 72 (35), 75 (9), 75 (10), 75 (11), 75 (14), 75 
(15), 75 (16) and 75 (18-b) (11) adapted for use as parts and accessories of motor 
vehicles other than motor cycles and motor scooters”. 

The petitioner alleges that relymg upon this admınistrative circular, the 
respondent revised the assessment of duty ın respect of the aforesaid goods, 
classifymg them under item 75 (12) and levymg a higher percentage of duty at 55% 
as against the 11% earlier levied The authorities asked him to pay the difference 
which came to a sum of Rs. 35,710 and odd. 

For attacking this levy, ıt 1s first of all urged by the learned Counsel appearing 
for the petitioner, in this writ petition, Srı V.K Thıruvenkatacharı, that the 
Assistant Collector of Customs as well as the other authorities who are empowered. 
to hear appeals as well as revisions under the Customs Act are exercising quasi- 
judicial powers when they levy customs duty on the goods ımported by an importer. 
They will have to arrive at an independent judgment regarding the correct item 
of the Schedule which will apply to a given article and ın the exercise of such a judg- 
ment they cannot be influenced by administrative directions issued by the Central 
Board of Revenue. It 1s urged that m this case, what induced the respondent to 
change the earlier classification made durmg the provisional assessment to the later 
classification, was the intervening direction from the Central Board of Revenue issued. 
on 18th November, 1963, subsequent to the provisional assessment. The Supreme 
Court ın its decision in Orient Paper Mills Lid v. The Union of India,1 expressly 
deprecated such a practice and held that any decision affected by such an admınıs- 
trative direction is vitiated The Supreme Court observed : 


“ That apart, we are clearly of the opinion that even if the question of the legality 
of the direction issued by the Board (Central Board of Revenue) had not been taken 
before the authorities under the Act (Customs Act) as that direction completely 
vitiates the proceedings and makes a mockery of the judicial process. we thmk 
we ought to consider the legality of that direction For the reason already men- 
tioned we hold that that direction was invalid and the same has vitiated the 
proceedings before the Collector as well as the Government.” 


İn the present case, the respondent does not deny the fact that the circular of 
the Central Board of Revenue mfluenced the decision In fact, ın a letter dated 
22nd September, 1965, the respondent has written to the petitioner saying . 

“ You are informed that as per the recent orders of the Government of India, 
Tariff Rulings, though issued after the provisional assessment of the bills of entry 
have to be applied at the time of finanalismg them Accordingly, the Tariff 
ruling incorporated in P W No. 173 of 1964 has been applied to the subject 
cases while finally assessmg them ” 

re ee ren et 


1. (196g)1ıS.G.J 110 at page 115. 
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Learned Counsel appearıng for the respondent urged that the Supreme Court 
decision has reference to the orders of the Collector m Appeal under section 128 and. 
of the Government at the stage of the further revision, and that only the authorities 
at the above stages are required to act m a quasi-judicial manner, but the same 
requirement may not apply to the imutial assessmg authority, vız., the Assistant 
Collector of Customs I find that the Customs Act does not make any such dis- 
tinction about the different stages Whether ıt is before the origmal assessıng 
authority or before the appellate authority or the revisional authority the question 
for consideration 1s as to the proper way m which a subject has to be assessed by 
the authorities charged with the duty of assessment, after applying the relevant 
provision of the statute to the ımdıvıdual cases, and atall these stages they are 
exercismg quasi-judicial powers Therefore, the Supreme Court decision will apply 
equally to the assessment before the first authority, wz, the Assistant Collector of 
Customs. Therefore on this prelummary ground of objection itself, the present order 
of the respondent cannot be sustamed and that authority has to reconsider the 
~ case of the petitioner’s imports independent of the Central Board of Revenue’s. 
directions, and using his own individual judgment 

Before partmg with the case, I will refer to the other contention raised by the. 
learned Counsel for the petitioner. It 1s not that the provisional assessment must 
he deemed axcomplete so far as the proper classification 1s concerned, the bond 
bemg taken only for the purpose of verifying the mvoices for determmmg the correct 
value of the imported articles Therefore, the subsequent assessment, though, classed. 
as final assessment, 1s only a review of the earlier completed assessment and the 
provisions of the Customs Act relating to 1eview of earlier decisions, should be satisfied. 
before a revised assessment could be validly made In view of my decision to set 
aside the assessment on the first pomt, ıt 1s not necessary to give a decision in this 
‘writ petition on the second pomt. It will be for the concerned authorities to consider 
this question also at the time when they deal with the question of the proper 
assessment on the imported items 

The writ petition 1s allowed and the order of the respondent is quashed as. 
prayed for It will be open to the respondent to deal with the case of the 
petitioner afresh under the law and m accordance with the foregomg observations. 
No order as to costs 


V K. — Petition allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :-—Mr M. ANANTANARAYANAN, Chief Justice anb MR Justice 
M. NATESAN. 


E M. Narayanaswami .. Appellant* 
v. 
T. V Chmnathambı and another Respondents. 


Madras Panchayats Act (XXXV of 1958), secon 25 (1)—Dısqualıfıcatıon of candidate— 
Sentenced by a criminal Court to imprisonment for offence wmvoluing moral delrquency— 
Prescription of qualifying or disqualifying terms—Does not amount to giving retrospective 
effect to Act—Five years from the date of expiration — What constitutes. 

In the elections to the Panchayat, (the ward was a three member constituency 
and there were five nommations) the appellant secured 308 votes and of the two. 
other who were elected, one got 323 votes and another 316 votes and the first 
respondent secured 13 votes and one withdrew. On the election petition filed by 
the first resondent, the Election Tribunal set aside the election of the appellant 
on the ground of his disqualification under section 25 (1) of the Act and declared 
the first respondent as duly elected m the place of the appellant The appellant 
was convicted for an offence under section 406, Penal Code and sentenced to two 
months rigorous imprisonment on 10th June, 1959. After the dismissal of 
the revision by the High Court, the appellant entered jail on 19th August, 
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1960 and after undergomg the sentence came out of jail on 3rd October, 1960, 
On the dismissal of the petition by the Smgle Judge the appellant appealed. 

Held, the application of section 25 (1) of the Act to the circumstances of this 
case is not really to give retrospective effect of the section. The Act while confer- 
rmg a right to get elected proscribes the existence, of certain facts as qualifying 
or disqualifymg a condıdate for electiom under the Act ‘The fact that the Act 
depends, for its qualifymg or dısgualıfyıng a person for election, on facts and am- 
cumstances existmg at the tıme of its application which may have had their origin 
m past events or which may have been existmg from a time antecedent to the 
comıng into force of the Act, does not, properly, speakmg, by itself, make the 
Act retrospective or retroactive m its operation f 

The presumption agamst retrospectivity of a statute 1s applied only to preserve 
an accrued or vested right To avoid the the operation of a statute on the basis 
of the presumption, the right affected must be a vested right m the strict sense 
of the expression The existence of a mere option, or of an opportunity to teke 
advantage of rights and privileges under an existmg enactment m citizens 
generally or any class of them, without any act done by an mdividual avaılıng 
for himself of the option or the opportunity is not property, a right accrued or 
right vested. 

The appellant has no vested rıght to get elected and the fact that he was not 
disqualified under the prior Act was neither here nor there 
The effect of the reference back under section 25 (1) can only be, having regard 
to the previous words, that he shall he disqualified for election as member while 
undergomg the sentence and for five yecrs from the date on which the sentence 
the person was undergoing expired that ıs 5 years from the completion of the 
term of imprisonment 

While holding that the election of the appellant has been properly set aside the 
order of theelection Tribunal declarmg theelection petitioner (who had secured 
only 13 votes) to be duly elected has to be quashed It follows that there is a 
vacancy and there will have to be fresh election. 


Appeal under clause 15 of the Letters Patent against the Order of the Honour- 
able Mr Justice Kailasam, dated 10th August, 1966 and made in the exercise of 
the Special Original Jurisdiction of the High Court m Writ Petition No. 2984 of 
1965 presented under Article 226 of the Constitution of India to issue a writ of 
certoran callmg for the records connected with the order of the Election Court 
(District Munsif) of Tiruchirapalli, dated 2nd July, 1965 and madem O P No 
15 of 1965 and quash the same. 

M S Sethu, for Appellant. 

The Government Pleader and M Aruvachalam, for Respondents. 

The Judgment of the Court was delivered by 

Natesan, F —This appeal arises out of proceedings under Article 226 of the 
Constitution to quash the order of the Election Tribunal (District Munsif of 
"Tıruchirapallı) settmg aside the election of the appellant held on 2nd February, 
1965 under the Madras Village Panchayat Act (XXXV of 1958) to Madakkudi 
Panchayat. Even at the tıme of the nommation of the appellant on 31st January 
1965 as a candidate for the election, the nommation was challenged before the 
Presidmg Officer on the ground of his disqualification under section 25 (1) of the 
Act But the Presiding Officer overruled the objection and allowed the appellant 
to contest The appellant got elected On the Election Petition filed by the first 
respondent herem, a defeated candidate at the election, the Election Tribunal 
findmg the appellant disqualified under section 25 (1) of the Act, set aside his ele- 
tion and declared the first respondent as duly elected m the place of the appellant 
The basis of the disqualification ıs a sentence of imprisonment suffered by the 
appellant for an offence mnvolvmg moral delinquency 

There 1s no dispute that the appellant was found guilty under section 406, 
Indian Penal Code, for an offence of misappropriation and convicted and sentenced 
to two months R I on the 10th of June, 1959. The appeal frem the conviction 
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and sentence was dismissed on 13th July, 1959 by the District Magistrate and a 
revision thereon to the High Court was dismissed on 28th July, 1960 confirmmg the 
conviction and sentence The appellant had meanwhile got himself elected to the 
Panchayat under Act X of 1950, m June, 1959 After the dismissal of the revision 
by this Court, the appellant had to go to Jail to undergo the sentence. He entered 
jail on 19th August, 1960 and after undergomg the sentence came out of jail on 3rd 
October, 1960. 


Section 25 (1) of the Madras Village Panchayat Act XXXV of 1958 runs thus :— 


“ A person who has been sentenced by a criminal Court to imprisonment for 
any offence involving moral delinquency (such sentence not having been reversed) 
shall be disqualified for election as a member while undergomg the sentence and 
for five years from the date of the expiration thereof.” 


While not disputmg that the offence for which the appellant was convicted 1s 
one mvolvmg moral delinquency, two contentions are raised with reference to sec- 
tion 25 (1) First 1t1s urged that Madras Act XX XV of 1958 came mtoforce only on 
2nd October, 1961, and that to apply section 25 (1) to the appellant with reference 
to his conviction and sentence in 1960, would be to give retrospective effect to the 
provision Our attention was drawn to section 16 of the Village Panchayats Act 
(X of 1950) which was current at the tıme the appellant was convicted and 
durmg the period he underwent the sentence, whereunder, for a sentence by a 
crimmal Court to disqualify a candidate, the sentence must be transportation or 
imprisonment for a period of more than sıx months Act XXXV of 1958 has 
prescribed ne mmimum period of imprisonment and any sentence of imprisonment 
would disqualify the candidate It 1s urged that, as the new Act imposed a 
disability which did not exist when the conviction was suffered, the new Act 
XXXV of 1958 must be held to be prospective in its operation. It is submitted 
that every Act which attaches anew disability m respect of transactions already 
passed, must be presumed to be intended not to have retrospective effect. 


In our view, the application of section 25 (1) to circumstances as m this case 1s 
not really to give retrospective effect to the section While there 1s a presumption 
that an Act does not render unlawful what was origmally lawful, there 1s no scope 
for the application of the presumption here, particularly having regard to the clear 
language of section 25. The Act, while conferrmg a right to get elected, prescribes 
the existence of certain facts as qualifymg or disqualifymg a candidate for election 
under the Act The fact that the Act depends, for its qualifying or disqualifying 
person for election, on facts and circumstances existing at the tıme of 1ts application 
which may have had their origin m past events, or which may have been existing 
from a time antecedent to the coming mto force of the Act, does not, properly 
speaking, by itself, make the Act retrospective or retroactive ım its operation. 
There 1s no question of relation backin time The presumption against retrospectivity 
of a statute 1s applied only to preserve an accrued or vested right To avoid the 
operation of a statute on the basis of the presumption, the right affected must be a 
vested right m the strict sense of the expression ‘ The exixtence of a mere option, 
or of an opportunity to take advantage of rights and privileges under an existing 
enactment in citizens generally or any class of them, without any act done by an 
individual availmg for himself of the option or the opportunity is not properly, a 
right accrued ” or ‘right vested’? The appellanthas no vested right to get elected 
and the fact thathe was not disqualified under the prior Act ıs neither here nor there. 
His nommation was filed under the new Act The Act prescribes 1ts own qualifica- 
tions and disqualifications for the members. Retrospective operation, properly 
so described of an Act, 1s one matter, modifymg or affecting rights provided for 
by an existing statute on certam events, which rights have not been availed of and 
vested m an mdrvidual, the requisite events not happenmg before the new Act came 
into existence, 1s another. Most statutes act on existing state of things Of course, 
a statute may expressly or by implication limit itself to events and conditions 
happening after the statute comes mto force Section 8 of the General Clauses Act 
(Madras) referred to does not, in the least, help the appellant. 
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The mtendment of the Act 1sclear Panchayat electorates are generally closed 
and compact bodies, and members of the Panchayat are expected to be m close con- 
tact with the electorate. They cannot live m anonımıty For proper functioning of 
a Panchayat members have to command the confidence of the villagers and the 
Legislature might well have thought that m such circumstances, any imprisonment, 
whatever be its duration, provided 1t involves moral delmquency,debars a candidate 
from membership It will be anomalous, why mequitable, if a person who has 
undergone, say, four months imprisonment for an offence mvolvmg moral delin- 
quency and comes out of jail just a day before comıng mto force of the new Act 
could. stand for election, while another who has been a day after the new Act came 
mto force sentenced to imprisonment for four days, for a simular offence, 1s disqualified. 
for five years and could not contest the election But that will be the result of 
acceding to the argument for the appellant 


Learned Counsel for the appellant referred to the decision ın In re School Board 
Election for Parish of Pulborough Bourkev Nutt! In that case a person had become 
bankrupt prior to the Englısh Bankruptcy Act of 1883 and had been elected a 
member of a School Board after passmg of the Act Section 32 of the Bankruptcy 
Act, 1883 provided that ‘where a debtor 1s adjudged bankrupt, he shall . . be 
disqualified or ; bemg elected to the office of member of a 
school hoard’ On the question whether the disqualification under the Bankruptey 
Act appled to the person, the Court of Appeal by a majority held that 
the section had no retrospective operation, and therefore, the dısgualıficatıons 
created by ıtdıd not apply to a person, made a bankrupt before the passmg 
of the Act The decision 1s clearly distinguishable and ıs based on an 
interpretation ofthe words 1sadjudged bankrupt. It was further pointed out 
that the Act was not a School Board Act, but a Bankruptey Act, for the 
primary purpose of defining the habilities and consequences of bankruptcy, and 
the new disability was imposed by the Bankruptcy Act on a bankrupt The 
well-known prmciple m the construction of statutes, that where words admit 
of two constructions they are not to be construed so as to produce a retrospective 
effect or impose disabilities on the passing of the Act, was applied 


The decision directly ın pomtis Reg v Vine? referred to and distmguished m the 
School Board Caset There section 14 of the Wine and Beer Amendment Act, 1870 
provided that, ‘every person convicted of felony shall for ever be disqualified from 
sellmg spirit by retail’ It was held that the disqualification apphed to a man who 
had been convicted before but had obtamed a licence after the Act was passed 
Mellor, J said . 


“ İt appears to me to be the general object of this statute that there should be 
restramis as to the persons who should be qualified to hold licences, not as a punish- 
ment, but for the public good, upon the ground of character ” 


The case proceeded on the prmeiple, that if a statute creates dısgualıficatıons 
for the public good and notas a pumishment to the person disqualified, ıt should not 
be treated as penal so as to exclude its bemg construed retrospectively The langu- 
age employed m section 25 of Madras Act XXXV of 1958 “a person who has been 
sentenced” is descriptive of a candidate at the tıme of nommation. Grammatically 
considered, the words predicate certam quality of the subject which may just as 
well attach by a conviction before as after the new Act 


There 1s no substance ın the contention that the words “date of expiration there 
of” should mean the date of conviction andsentence and the period of five years must 
be counted from the date on which the sentence was passed This 1s to ignore that 
the section provides for the passing of five years from “the date of expiration thereof ” 
The effect of the reference back can only be, having regard to the previous words, 
that he shall be disqualified for election as a member while undergoing the sentence 
and for five years fromthe date on which, the sentence the person was undergomg 
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expired, that is, five years from the completion of the term of umprisomment. In 
the present case, the appellant came out of jail on 3rd October, 1960 and the dis- 
qualification subsisted for five years from that date The disqualification ended 
with 2nd October, 1965 It follows that the Election Tribunal correctly set aside 
the election of the appellant. 


The appellant challenges the order of the Tribunal declarmg, in the cırcums- 
tances, the election petitioner, the defeated candidate, to be duly elected m the place 
of the appellant In our view, the challenge has to prevail The ward m question 
was a three members constituency and there were five nommations. Though the 
mommation of the appellant was challenged, the Presidmg Officer overruled the 
objection, and, one of the candidates Ramiah, withdrew his candidacy withm the 
prescribed time Among the contesting candidates, the appellant secured 308 
votes and, of the other two who were elected, one got 323 votes and another, 316 
votes The election petitioner who was defeated secured only 13 votes The 
Election Tribunal 1s conscious that 1t 1s not bound to declare the defeated candidate 
elected and may order re-election One cannot speculate that Ramiah would 
have withdrawn his candidacy even if the appellant’s nommation had been rejected. 
In our view, 1t would be a mockery of democracy, 1f the defeated candidate who had 
secured only 13 votes while others melusive of the appellant each secured over 300 
votes, should be declared elected In the 1esult, while holdmg that the election 
of the appellant has been properly set aside, we have to quash the order of the Elec- 
tion Tribunal declaring the election petitioner to be duly elected It follows that 
there 1s a vacancy and there will have to be fresh election Under rule 12 of the 
Rules for decision of election disputes relatmg to Panchayats, at the conclusion of 
the enquiry, 1f the Election Court declares the-election of the returned candidates 
void, ıt shall further pass an order either (a) declarmg that an yother party to the 
petition who has under the rules claimed the seat has been duly elected or - (b) 
ordermg a fresh election Therefore, proceedmg under Article 227, we direct the 
Election Tribunal to pass appropriate orders m the circumstances. 

The writ appeal succeeds to the extent indicated above. The parties will 
bear their respective costs. 


V.S. —— Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT -—MR Justice T VENKATADRI 


International O1l Co., by ıts Proprietor, Selvaraj, carrying on busmess 
at 119, Varada Muthiappan St, G T Madras Appellant* 


v 


Indian Oil Co., Ltd., now known as Indian Oil Corporation Ltd , by 
its Branch Manager, Markettmg Dıvısıon, Khivray Mansion, 
Madras .. Respondent. 


Contract of agency—Termmation of—Absolute power of cancellation reserved ın favour of 
one party—Validity—Agency uf can be termmated without notice to other party. 


In all indefinite mercantile or commercial contracts, the question whether the 
relationship of principal and agent can be termmated by a reasonable notice or 
only by mutual consent 1s one of construction subject to the rules of law There 
is no general rule cf permanence An agency may be termmated in various ways 
If the termmation of agency by the principal is mequitable or works an unjust 
hardship on the agent, the law requires a reasonable notice to be given An 
absolute power of cancellation of contract cannot be validly reserved in favour 
of one of the parties. 


In the instant case the Indian Oil Corporation has reserved an absolute power 
of cancellation of the contract of agency and has actually cancelled the agency 
without assigning any valid reasons Such a clause in the contract 1s absolutely 
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illegal, ırregular and void It is true the agent had knowledge of the existence 
m the agreement of the sword of Damooles’ termination clause Even then ıt 
is unfair on the part of the Corporation to terminate the agency without due 
regard to the equities of an agent, without just provocation and without any 
notice. 


Appeal agamst the decree of the City Civil Court, (Prmcıpal) Madras m A. S. 
No 109 of 1966 preferred against the decree of the City Crvil Court, IT Asst Judge, 
Madras in O S. No 3891 of 1964 


P R:Gokulakrshnan, and R G. Rajan, for Appellant 
C. Ramakrishnan and T. Sathadev, for Respondent. 
The Court delivered the following 


Juvcmenr —This second appeal arises out of a suit mstıtuted by the plamtıff, 
the proprietor of International Oil Co , agamst the Indian Oil Corporation, for an 
mjunction restrammg the defendant from withholdmg the supply of kerosene to the 
plaintiff The supply of kerosene was on the basis of a contract entered mto between. 
the parties on 6th February 1964 (Exhibit A-1) Thedefence to the suit 1s that since 
the plaıntıff had not complied with the terms of the agreement embodied m Exhibit 
A-1, he1snot entitled for any contmuous supply of kerosene and m any event, the suit 
itself ıs not mamtamable The plamtiff after some correspondence with the defe- 
dant had to file a suit for myunction restraming the defendant, Indian O1l Corpora- 
tion, from contmuing the breach of contract, namely, withholdmg supply of kero- 
sene After the sut was filed, the Indian Oil Corporation by its letter dated 19th 
December, 1964, termmated the contract itself The questions that were consi- 
dered by Courts below were whether the surt for mjunction 1s maintamable, whether 
the defendant committed a breach of the contract and whether the plamtıffıs en- 
titled to damages The Courts below gave a concurrent finding that the plamtff 
is not entitled to any mjunction against the Indian Oil Corporation as there was a 
valid termmation of the agency, that the Corporation did not cc mmut any breach 
of contract when 1t did not supply any kerosene to the plaintiff and that the plaintiff 
1s not entitled to claim any damages The suit was dismissed Now it 1s against 
the dismissal of the suit, the second appeal ıs preferred 


The only question that arises for my consideration is whether the Indian Or 
Corporation can terminate the agency with the plamtff without any notice It is 
conceded by the learned Counsel for the Corporation that Exhibit A-1 was entered 
mto between the parties on the basis of an agency agreement It will be convenient 
to extract the relevant portion of Exhibit A-1 as hereunder 


“We have pleasure ım appomtmg you as our dealer for the distribution of 
kerosene m Madras The appomtment ıs made on the understanding that you 
will distribute atleast 150 kilo litres per month to start with and increase your off- 
take ın the subsequent months ‘You ars advised that this appointment does 
not preclude us from appomting more agents for the same area We also reserve 
the right to terminate your dealership without assigning reasons Your actual! 
area of operation will be ıntımated to you by our sales officers ” 


It is on the basis of this agreement that this Court has to interpret whether the 
suit 1s mamtainable for an mjunction and whether the Corporation can terminate 
the agency without any notice. The learned Appellate Judge ıs of the opmuion 
that the Corporation 1s not bound to supply kerosene to the appellant on the basısof 
the agreement Iam unable to agree with the said observation made by the learned 
appellate Judge 


It 1s necessary for me now to state the circumstances under which the agency 
agreement was termmated The parties entered mto the agreement on 6th 
February, 1964 It states that the plamtiff must sell at least 150 kılo litres in April, 
200 kılo litres m May, 160 kilo Litres m June, 170 Kilo litres ın Julyand 37 kilo litres 
bythe end of August, 1964 On 24th August, 1964, the Indian Oil Corporation sent 
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a notice to the appellant statmg that they were very much depressed to note that the 
off take durmg the month till date (24th Augsut, ) 1964 was only 37 kile litres They 
further stated that since the plamtuf was havmg access at the, same time to Western 
India Oul Dıstrıbutmg Co., as well as the Indian O1l Corporation, the sales were 
not pushed through as per the agency agreement The Corporation also advised. 
the plaintiff “ to make arrangements for complete switch over to us before the 19th 
September, 1964 ” This letter of warnmg is given by the Corporation to the 
appellant ın order to make him concentrate on the sales of kerosene 
belonging to the Indian Oil Corporation The appellant immediately replied to 
that letter stating that despite the comparatively higher prices of the Corporation’s 
kerosene, the plamtiff had been faithfully pushmg up the sale with all sıncerity and 
that the charge that the sales were on the slide scale because the plamtiffhad access 
to the Western Indian Ou1l Co , ıs unwarranted and unfoundable. In that letter, 
the plamtıff had also written that the Corporation has stopped supply of kerosene 
without any notice and without assigning any reasonable cause Frcm the two 
letters I find that the Corporation supplied 37 kilo litres of kerosene to the plamtıff- 
appellant till the end of August, 1964. 5 


But equally the learned Counsel for the Corporation represents to me that it 
is for the appellant to place an order for the 1equired quantity of kerosene for the 
purpose of sales in his locality But whatever may be the quantity that was m- 
dented and sold by the appellant ın the month of August, ıt 1s common case that m 
the month of September, 1964, supply of kerosene was stopped, and on 
29th September, the appellant issued a motice calling upon the Corporation to 
resume the supply of kerosene, as otherwise, they would be forced to take legal 
remedies for the loss and damage the plamtiff had sustained by the Corporation’s 
withholding the supply unilaterally. 


It 1s common case that even at the tıme of appomtmg the appellant as the 
agent for the supply of kerosene of the Indian Oil Corporation, the Corporation 
was aware that the appellant’s father was engaged m the distribution of kerosene 
belongmg to the Western India Oul Distributing Co Therefore, the question that 
now arises for my consideration 1s whether the Corporation can termmate the agency 
without giving any notice That will depend upon the construction of a particular 
agreement, and upon its nature, and where ıt involves mutual trust and confidence 
and personal relationship between the parties, 1t is determinable unilaterally An 
agreement is no doubt a bare permission or licence It imposes no obligation on the 
Indian Oil Corporation to supply kerosene continuously But in the present case, 
it is not the case of the Corporation that it 1s on account of want of kerosene, that 
they have stopped supplying;kerosene They allege that since the appellant was 
not diligent in effecting sales of kerosene m North Madras even to the minimum 
extent of 150 kilo litres and smce his father was engaged ın the distribution of 
kerosene of the Western India O1l Distribution Co his agency agreement was 
termmated Here again on a perusal of the records it 1s seen that the appellant had 
sold 120 kilo litres of kerosene in April, 200 kilo litres in May, ard 160 kilo lıtreş in 
June Durmg the controversial period, the plaintiff alleges that the Corporation 
stopped supplymg kerosene on account of bitterness that existed between the parties. 
In Rhodes v Forwood!, a owner of a colliery employed an agent to sell coal for seven. 
years or as long as the agent should contmue to carry on busmess at the town. 
The agreement was made m consideration of the services and payment to be 
mutually rendered The agreement contamed provision for puttmg an end to 
the agreement by notice 1f the owner of the colliery could not supply or if the agent 
could not sell a certam amount of coal per yea At the end of four years, the owner 
sold the collery itself and ın an action by the agent for damages for breach 
of the agreement the House of Lords held that the action was not maintamable, 
for the agreement did not bind the colliery owner to keep his colliery İn Turner v. 
Goldsmth?, a shirt manufacturer, engaged A as his agent to be paid by commission. 
The agency was to be determinable by either party at the end of five years by notice. 
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A was to do his utmost to obtain ordersfor and sell such goods of P as should from 
time to time be forwarded or submitted by sample or pattern to 4 Durmg the five 
years, P’s factory was,bumt down, and P did not resume business It was held that 
A could recover demages because there was an express agreement to employ him 
for five years, and that‘agreement was not performed unless he was supplied with 
a reasonable amount of samples to enable him earn commission, and ‘the fact that 
the factory was burnt down did not excuse P from hability . From the above 
decisions,the conclusion 1s that as long as there 1s enough stock of kerosene,the defen- 
dant Corporation cannot withhold supply ofkerosene to the appellant But it 1s 
urg d that withholding supply for the months of Augustand September docs not 
arise because, there 1s material before the Corporation to show that the appellant 
himself did not place an order with the Corporation for the supply of kerosene 

It ıs on account of the fact that the offtake for the month of August was only 37 
kılo litres and smce the Corporation felt that the appcllant was having access 
to the Western India Oil Disiributmg Co, the Corporation was dissatisfied and 
stopped supply of kerosenc to the appellant without due notice and without 
assigning any reasonable cause The agency itself was acivally termmated 
in December, that 1s after the mstitution of the suit Once agam I am saymg that 
it is, not a case where on account of non-availability of kerosene that the Corpora- 
tion withheld supply of kerosene to the appellant durmg the month of September, 
1964 In Llanelly Railway and Dock Co v London and North Western Ralway Co. 
James L J has observed thus . 

“I start with the proposition, that prima facie every contract 1s permanent and 
ırrevocable, and that ıt les upon a person who says that it 1s revocable or 
determmable to show ether some expression m the contract itself, or somethmg 
ın the nature of the contract, which ıt is reasonable to be implied that ıt was not 
mtended to be permanent and perpatual, but was to bem some way or other 
subject to determination ” 

In all ındefinte mercaatile or commercial contracts, the question whether the 
relationship of principal and agent can be terminatec by a reasonable 
notice or only by mutual consent 1s one of construction, subject to the 
rules of law There 1s no general rule of permanence An agency may be 
termınated im various ways. If the termmation of the agency by the priacipal 1s 
inequitable or works an unjust hardship on the agent, the law requires a reasonable, 
notice to be taken The Indian Oıl Corporation cannot arbitrarily terminate the 
contract of employment nor they can break the contract prematurely or without the 
specific notice It ıs a case of wrongful dismissal and the plamtıff can sue for 
damages It 1s a case of an exchange of mutual promises and the effect of ıt 1s of 
contractual nexus exhibited between the parties where the agent has promised 
to devote tıme and energy on behalf of the prmaipal m return for reward. Their 
relationship hears a close analogy to that between employer and employee The 
agent has agreed to serve the prmcipal The principal has agreed to accept and 
to pay for that service It is clear therefore that any unilateral termmation of the 
relationship by ether party will he wrongful unless ıt 1s m accordance with the con- 
tract. Having regard to its nature, terms and the surrounding circumstances, 1t 
‘must he decided that ıt is not reasonable that revocation should be available to one 
party alone. 

Learned Counsel for the appellant brought to my notice the case ın Marin- 
Baker Aircraft Co , Lidv Canadian Flight Equipment Ltd. and Martin Baker Aircraft Co. v. 
Murıson?, where the plamtiffs appomted M, as their sole selling agent for all their 
products on the North American continent and M agreed to use his best endeavours 
to promote and extend the sale of the products on the maximum possible scale 
throughout the territory, and nter aha, not to sell or be interested in any way in the 
territory m products which might be competitive with the plamtiff’s and to act as 
general consultant to the plaıntıff's concernmg the marketing of the products m 
the territory, while the plaıntiff”s agreed not to appomt any other person as their 
agents or distributors in the territory. The agent’s remuneration was to- be a 
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commission at the rate of 174 per cent on orders obtained by him. The plamtıffs 
desired to determme the relationship, but the agent contendéd that it was termmable 
only by mutual consent It is m that connection, that McNar, J., observed vat 
page 582 «. 

“ If ıt Were a pure agency agreement and nothing more, there is much to be 
sald for the view that ıt would be terminable summarily at any moment. But 
if an agreement of this nature has to be looked at as a whole, and the whole of 
its contents considered, and 1f one finds (as one finds here) that the person who 1s 
described as sole sellmg agent has to expend a great deal of tıme and money and 
ıs subject to restriction so as to the sale of other persons’ products which may be 
competitive,it seems to me that itis a form of agreement which falls much more 
closely within the analogy of the strict master and servant cases where admuitedly 
the agreement is termmable not summarily—except m the event of misconduct 
—but by reasonable notice ” 


Following the above observation, Iam of the view that this isa case where the 
appellant can validly contend before this Court that the agency cannot be 
termmated without any notice. Ir Thathahv. M. and S M Railway}, a Bench 
of this Court has observed that an absolute power of cancellation of contract can- 
not be validly reserved ın favour of one of the parties In the instant case, the 
Indian O1l Corporation has reserved an absolute power of cancellation of the con- 
tract and has actually cancelled the agency without assignmg any valid reasons, 
I am of the view that such 2 clause in the contract 1s absolutely illegal, wregular and 
void, It is true that the plaintiff-appellant has knowledge of the existence in the 
agreement of the sort of ‘Sword of Damocles’ termmation clause Even then, 1f is 
unfair on the part of the Corporation to termmate the agency without due regard 
to the equities of an agent and without just provocation to cancel. Therefore, I am 
not able to agree with the findings of the Court below that the suit 1s not mamtamable 
and that the Corporation is not bound to supply kerosene to the appellant. On 
the other hand, itis a clear case of breach of contract and also termmation of the 
agency without assigning any cause to such termmation. 


The Indian Oil Corporation belongs to the Public Sector The Corporation 
is enlargmg the economic potentialities of our nation m exploiting the oil resources 
from our fields The success of this public enterprise would entirely depend upon 
the efficient distribution of oil through proper agents to the public. Either in 
selecting the agents or in cancelling their agency, extraneous consideration should 
not prevail. There should not be an element of uncertamty m entermg intoan 
agreement with the commission agents 


In the instant case, the plaintiff was appointed in the month of February, 1964 
and while he was attempting to push the sales in his area, even in the month of 
August, the Corporation disheartened him. In the month of September, the 
Corporation stopped the supply. In the month of October, the plaintiff rushed to 
the Court with a prayer to direct the Corporation not to withhold the supply and 
also obtained an mjunction restraming the Oul Corporation from appointmg any 
other agent m that area In the month of December, the Corporation terminated 
the agency On a review of the events that took place rapidly between the parties 
there appears to be somethmg wrong which I am rot able to understand All that 
I can say is that the agency cannot be termmated without proper notice, and ıt is 
quite contrary to the prmeiplesestabhshed bylaw The second appeal is allowed 
with costs, and the plaintiff’s claim will stand decreed as prayed for. Leave 
granted. z 


V.K. Appeal allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice N. KRIsHNASWAMI REDDY. 


K. Shanmugasundara Nadar .. Appellant* 
_ 0. eS 
V. Sadasivam . Respondent. 


Crimanal Trial—Conviction ona particular charge by trial Court—Alteration of conviction to 
another by appellaie Cowri—Permıssıbıhiy. 


Penal Code (XLV of 1860), sechon 420—Offence of cheating—Essentals. 


It ıs true that if a person is convicted of a particular charge, on appeal such 
conviction can be altered to another if facts warrant. But this can be done only 
if material prejudice 1s not caused to the accused. 


The gravamen of the charge under section 420, Penal Code, is the delivery of 
property ın consequence of the mducement made by felse representation, by the 
party who obtained the property. 


‘ 


A representation need not always be by oral statement ; it can be mferred from 
the conduct of the parties. But, when the man to whom the representation was 
said to have been made was exammed, there is no question of mferrmg a representa- 
tion from the conduct of the party. 


It is the duty of the prosecution to prove that at the tıme when the representation 
was made, 1t was not only false but that the person whe made such false representa~ 
tion knew that it was false and with that knowledge, he made such representz tion 
makmmg the other party believe such representation and thereby induced the party 
deceived, to deliver a property. Of course, ıt is true that what happened subse- 
quently should be taken into consideraton for the purpose of finding out as to 
what should have been the intention of the person at the tıme when he made the 
representation. It will depend upon the facts of each case. Even if the subse- 
quent conduct of a person creates suspicion, 1t would not be enough. It is possible 
that when a man makes a promise by making representation, he would have 
expscted that he could fulfil the promise ; but the subsequent circum stances and 
events that might happen may justify his inability to fulfil the promise. Ia 
these circumstances, 1t cannot he said that the person who made the promise 
made it falsely. ' 


Appeal agamst the judgment of the Fourth Presidency Magistrate of the Court 
of Presidency Magistrates, George Town, Madras, in C. C. No. 4690 of the Calendar 
for 1966 dated 22nd November, 1967 


V. Rajagopalachari and S. Natesan, for K. Gopalachare and G. Krıshnan, 
for Appellant. 


S. Govidaswaminathan and I. Subramaniam, for Respondent. 


The Court delivered the followmg 

Jupcmenr.—The appellant, Shanmugasundara Nadar was convicted under 
section 420, Indian Penal Code, and sentenced to undergo RI. for six months 
and to pay a fine of Rs. 500, by the Fourth Presidency Magistrate, 
Madras, m C.C. No. 4690 of 1966. 


The facts of the prosecution case are these : The appellant is an industralist. 
He has been domg business in collaboration with Czeckoslovakian people. He had 
accounts m various banks like, National & Grmdlays Bank Ltd., Madras, Canara 
Bank, Indian Overseas Bank etc It appears that he was also havıng certain business 
connections ın foreign countries, and exporting handlooms and gettmg import 
incentive licences. In November, 1965, he was expectmg National Defence Remit- 
tance Certificates and wanted one Sathar who was doing import business in the name 
—— an, 
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of Commercial Syndicate, exammed as D W-1 m this case, to find out whether he 
could sell those certificates on forward sale basis. Sathar contacted one Swami of 
Swami & Co., who were importers. A fortnight later, Swami brought P.W. | 
Sadasivam of Bangalore as a prospective buyer. Swami and D.W 1 Sathat nego- 
tiated. the deal on behalf of the appellant and hott Sadasivam (P.W. 1) and the 
appellant entered mto an agreement (Exhibit P-1) on 25th November, 1965. By virtue 
of the agreement, ıt was agreed that the appellant should secure an umport entitlement 
certificate for an amount not less than Rs. 4,00,000 of Indian Currency, that P.W. 1 
should purchase the said certificate at the rate of 175 per cent on Rs 4,00,000 
and that such certificate should be handed over to P.W. 1 on or before 15th January, 
1966, tıme bemg the essence of the contract and P.W. 1 should pay an earnest money 
of Rs. 1,25,000. If there was a breach of the agreemen:, P.W. 1 shall be entitled to 
the refund from the appellant the earnest money of Rs. 1,25,000 and a further pay- 
ment of Rs. 50,000 as and by way of damages. If P.W. 1 failed to pay the balance 
amount of consideration, the appellant shall be entitled to cancel the transaction 
and refund the earnest money of Rs. 1,25,000 after retaming Rs. 50,000 as damages. 
According to the agreement, P.W 1 has paid Rs 1,25,000 to the appellant as earnest 
money. ‘This ıs not disputed. 


The appellant failed to comply with the terms of the agreement and did not 
deliver the certificates on or before 15th January, 1966, and thereby committed 
breach of the agreement On 22nd January, 1966, the appellant wrote a letter 
to P.W. 1 statmg that due to certam circumstances beyond his control, there was 
bound to be some delay in getting the certificates as agreed and, therefore, he 
requested P.W 1 to give him extension of time upto 28th February, 1966. On 25th 
January, 1966, P.W. 1 sent a telegram to the appellant informmg him about the 
breach of the agreement end asking him to remit forthwith Rs. 1,25,000, and also a 
sum of Rs. 50,000 stipulated as damages. On 27th January, 1966, P.W. 1 again 
wrote a letter to the appellant regrettmg his mabılıty to extend time. On llith 
December, 1966, m supersession of the agreement dated 25th November, 1965, 
P.W. | and the appellant entered into a fresh agreement Exhibit P -8 wherem ıt 1s 
stated that as the appellant could not fulfil his commitments m time due to reasons 
beyond his control and as P.W. 1 refused to grent extension of tıme, the appellant 
agreed to refund the amount received by him asadvance and also a sum of Rs. 15,000 
by way of damages. The agreement further states that the parties have agreed to 
cancel the previous agreement dated 25th November, 1965. In pursuance of this 
agreement on llth February, 1966, the appellant geve three post-dated cheques 
to be drawn on the Canara Bankmg Corporation, namely (1) for Rs. 50,000 to be 
cashed on 26th February, 1966 ; (2) for Rs. 40,000 to he cashed on 28th February, 
1966 , and (3) for Rs 35,000 to be cashed on 4th March, 1966. Another cheque 
for Rs. 15,000 as compensation was also given to P.W. 1 by the appellant, to be 
cashed on lOth March, 1966. 


It appears that the appellant stopped payment on the post-dated cheques issued 
by him and, therefore, the cheques could not be cashed. Thereafter, P.W. 1 sent a 
lawyer’s notice on 8th March, 1966 stating that he believed his words when he 
handed over the post-dated cheques that the cheques could be cashed, that, therefore 
he agreed to cancel the previous agreement and that the act of the appellant would 
amount to cheating. In thet notice, the appellant was asked to pay the amount 
due to him withm three days, as otherwise, he would be forced to resort to crimmal 
and civil proceedmgs. The appellant promptly replied to the lawyer’s notice on 
llth March, 1966 stating that though the post-dated cheques were given to P.W. I, 
the understanding was that PW 1 should present the cheques with the consent of 
the appellant. He also explained m the reply notice that the Government of India 
extended the scheme of obtammg National Defence Certificates as a concession 
shown for persons obtainmg foreign exchange from foreign countries upto 31st 
May, 1966 and that the inward remittances which he had arranged with the 
foreign countries earlier were delayed, the delay bemg entirely beyond his control. 
He further stated that on 24th February, 1966, he sent a letter to P.W, 1 by registered 
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post explaming the difficulties and his letter was unfortunately returned to him on 
8th March, 1966 as “addressee was on tour and date of return not known ” He 
also stated that under the direction of P W 1, he handed over five Bank Certificates 
sigaed by him leaving the authorization column blank, to the representatives 
of P.W. 1, Mr. Swami and Sathar (D.W 1) with the urderstandmg and 
instructions to dispose the certificates on a minimum premium of 180 per cent 
and on receipt of the sale proceeds of the Bank certificates, he would agree 
to pay Rs. 50,000 only ın March and the balance later. He added that he wrote a 
letter on 5th March, 1966 under certificate of posting to P.W 1. In this letter, 
the appellant asked P.W. 1 to accept Rs. 50,000 on receipt of the sale proceeds of 
the Bank Certificates and to wait to receive the balance of Rs 90,000 on or before 
3lst May, 1966 which was the date extended for National Defence Remittance 
Scheme. The complamt was filed by P.W. | before the Presidency Magistrate on 
18th March, 1966. 


After examining four witnesses including P.W. 1 the complainant and after 
questioning the appellant, the learned Fourth Presidency Magistrate framed the 
following charge : 


“That you, on or about the 11th day of February, 1966 at Madras, cheated one 
Sadasıvam by dishonestly ınducmg him to deliver a sum of Rs 1,40,000 to you 
and which was the property of the said Sadasivam and thereby committed an 
offence punishable under section 420 of the Indian Penal Code . ar 


The learned Counsel fer the appellant contended that the charge as framed by 
the Magistrate 1s unsustamable on the facts of this case and there 1s absolutely no 
evidence to indicate that the zppellant had made any false representation to P W. 1 
and P.W. | was induced by such false representation to deliver any property. There 
appears to be force in both the contentions of the learned Counsel Itıs clear from 
the facts that on 11th February, 1966 when a fresh agreement was entered mto by 
both P.W 1 and the appellant, the prior agreement dated 25th November, 1965 
was specifically cancelled According to the prosecution, the cheatmg was in 
respect of the handing over to P.W 1 of the post-dated cheques, thereby making 
P.W. 1 believe that these cheques could be cashed on the dates mentioned ın the 
cheques and that on that account, he had foregone a substantial portion of the 
compensation stipulated m the prior agreement, namely,a sum of Rs 35,000. 
It is mot the case of the prosecution that on the date when Exhibit P-8 was entered 
into and when the post-dated cheques were handed over that P W. 1 parted with a 
sum of Rs, 1,40,000 as mentioned m the charge extracted above. The gravamen 
of the charge under section 420, Indian Penal Code, 1s the delivery of property in 
consequence of the mducement made by false representation, by the party who 
obtained the property. On llth February, 1966, admittedly P.W. 1 did not deliver 
a sum of Rs 1,40,000 It appears that at the time of arguments m this case, the 
Magistrate felt a difficulty that this charge has been wrongly framed and attempted 
to amend the charge, but as 1t was objected to by the appellant that 1t would cause 
a great prejudice to him, to amend the charge at that stage, the learned Magistrate 
gave it up and, however, convicted him under the same erroncous charge under 
section 420, Indian Penal Code The learned counsel for the respondent would 
submit that even now the conviction can be altered to one under section 417, Indian 
Penal Code, and that, therefore, if the facts warrant for some alteration, there cannot 
be a bar for convictmg the appellant under section 417, Indian Penal Code, thovgh 
the charge under this section is not specifically framed. It is true that if a person is 
convicted of a particular charge, on appeal, such conviction can be altered to another 
if facts warrant, but this can he done only if material prejudice 1s not caused to the 
appellant. In this case, it 1s clearly seen that the appellant took a specific objection 
for altermg the charge m the trial Court itself statmg that ıt would cause material 
prejudice to him and that ıt should not be done The Magistrate could have over- 
ruled the objection of the appellant and amended the charge and could have given 
opportunity to the appellant to meet the . mended charge by recalling the witnesses 
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exammed already and to examme his own witnesses This was not done by the Magis- 
trate ; but curiously, as aleady pomted out, he convicted him on the erroneous 
charge In these cicumstances, I do not think, 1t would be fair and just to alter 
the conviction, even if the facts justify. 


Even on the facts of the case, I do not think any offence 1s made out The entire 
correspondence, as narrated supra between the parties, would indicate that there 
were certainly bona fides m respect of the stand taken by the appellant. .It ıs true that 
the appellant gave post-dated cheques. It is also true, as seen from the evidence 
of PW. 2, that the appellant stepped payment of cheques before they could be 
encashed. But what happened is this A fresh agreement was entered mto on llth 
February, 1966 as the appellant could not fulfil the terms of the earlier contract. 
He gave post-dated cheques on the date of the fresh agreement He must have 
expected that he would get moneys by that time It cannot, therefore, be said 
that at the time when he handed over the post-dated cheques, he made a false 
representation, which induced P,W 1 to give up his claim for damages for Rs. 35,000 
as stipulated in the earlier agreement. He has not stated ın his evidence as to what 
was the representation made by the appellant, what made him believe his representa- 
tion and whathe did in consequence of such representation A representation 
need not be always by oral statement, but ıt can be mferred from the conduct of 
parties But, when the man to whom the representation was said to have been 
made was examined, there 1s no question of inferrmg a representation from the 
conduct of the party. P W 1 must have positively stated as to what was the represen- 
tation the appellant made. He has failed to do so. This is undoubtedly z fatel 
lacuna, It 1s argued by the learned Counsel for the respondent that there 1s an 
indication m the agreement Exhibit P-8 as to what the representation must have 
been I do not see any indication there It is only an agreement between two 
parties. It 1s possible that the appellant made representation that he would give 
post-dated cheques and that P W. 1 might agree to reduce the amount of compensa- 
tion and ıt 1s equally possible that P W 1 himself might have told the appellant to 
give post-dated cheques to him and that m consideration of his receiving the cheques 
immediately he would forego a portion of the compensation stipulated in the earlier 
agreement, as he might have been sure that at least he would get the cash withm the 
time specified in the post-dated cheques. Therefore, it cannot be said thet from the 
terms of the agreement, it can be inferred that the appellant necessarily made a 
representation statmg that he would give post-dated cheques and requesting the 
respoudent to forego a substantial portion of the compensation It1s the duty of the 
prosecution to prove that at the tıme when the representation was made, ıt was not 
only false but that the person who made such false representation knew that it was 
false and with that knowledge, he made such representation making the other party 
believe such representetion and thereby mduced the party deceived to deliver 
a property Ofcourse, itis true that what happened subsequently should be taken 
into consideration for the purpose of findmg out as to what should have been the 
intention of the person at the time when he made the representation It will depend 
upon the facts of each gase. Even if the subsequent conduct of a person creates 
suspicion, 1t would not be enough [It ıs possible that when a man makes a promise 
by making representation, he would have expected that he could fulfil the promise ; 
but the subsequent circumstances and events that might happen may justify his 
inability to fulfil the promise. In these circumstances, ıt cannot be said that the 
person who made the promise made ıt falsely. 


There are cucumstances in this case which would indicate thet the appellant 
was actuated by bona fides in his transaction. After he entered mto the first agree~- 
ment (Exhibit P-1) that he would deliver the certificates on or before 15th January, 
1966, he could not comply, as the Government of India extended the scheme, by 
which a person could get foreign exchange freely with a concession, to get certificates 
of the valus of 60 per cent of the foreign exchange obtamed by hım This caused a 
delay ın g 'ttng the foreign exchange, as there was speculation in the market and, 
as seen from the evidence, the price of the certificate has been going down This 
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was the reason that the respondent refusd to extend time for the appellant fulfilling 
his part of the promise as he would stand to lose in consequence of the price of 
certificates going down Therefore, both the parties entered into a freh agreement, 
Exhibit P-8, by which the respondent agreed to receive the money paid by him 
with a Compensation of Rs 15,000 probably persuaded by the fact that the appellant 
‘gave post-dated cheques for the purpose of encashment of the money due by him 
under the agreement It appears from the records that before the cheques could 
be put in the banks, the appellant sent a letter to PW 1 by registered post on 24th 
February, 1966 explaining the difficulties in puttmg sufficient funds ın the bank. 
But of course, this letter was returned on 8th March, 1966 as it could not be served 
as the respondent was on tour This would indicate that even before the cheque 
could be presented, the appellant had attempted to inform P.W 1 about his difficul- 
ties and not to present the cheques. In the meanwhile, we see not only from the 
statement of the appellant but also from the evidence of D W 1 that the appellant 
handed over five bank certificates signed by him to D W. 1 with instructions to 
dispose of the certificates on a minimum premium of 180 per cent. agreeing to pay a 
sum of Rs 50,000 to the respondent from the sale proceeds. The appellant would 
sav that he wrote a letter on 5th March, 1966 under certificate of posting to P W. 1 
asking him to accept a sum of Rs 50,000 on receipt of the sale proceeds of the bank 
certificates and to receive the balance on or before 31st May, 1966. But the com. 
plaint was filed on 18th March, 1966 * Asa matter of fact, ıt 1s stated that the res- 
pondent received a sum of Rs. 50,000 from the appellant in the course of the trial of 
this case. Thus, we see that the appellant was takıng all necessary steps that he 
could take in informing the respondent then and there about his difficulties and 
ultimately paying a sum of Rs 50,000 available to hım It also appears that 
ithe respondent had filed a suit for recovery of the amount due from the appellant 
and he had attached the properties of the appellant which is said t o be worth 
about a few lakhs. 


It is strenuously argued by the learned Counsel for the respondent that the 
conduct of the appellant in havmg stopped the payment before the cheques could 
be presented, gives a sure indication that he had no mind to pay the amount due to 
the respondent and that he should have made a false representation even at the time 
when post-dated cheques were handed over to the respondent He also pomted out 
that admittedly a sum of Rs 77,000 was credited ın the National and Grındlays Bank 
to the account of the appellant Unfortunately, m this case, the pass books of the 
appellant,either of the Canara Bank or the National and Grdindlays Bank were not 
summoned to be produced We do not know whether in the Canara Bank, the 
appellant had sufficient money He might have stopped the payment even before 
the cheques were presented if he had no sufficient money, so that the cheques might 
not be dishonoured for want of funds It may be that the appellant might have 
considered that if the cheques were dishonoured, 1t might affect his reputation as a 
businessman. Though prima facie, this circumstance may appear to be a suspici- 
ous one, yet, the possibility of the appellant having stopped payment due to 
insufficient funds in the Bank cannot be ruled out Further we do not know what 
other pressing commitments the appellant had besides the commitments made by 
him to the respondent. It may also be possible that there might have been other 
pressing demands and that he wanted to fulfil those demands Of course all these 
things are in the realm of speculation However, in the absence of positive proof 
from the prosecution that the representation made by the appellant was false and 
that the respondent believed ıt to be true and that he was mduced to forego a 
substantial portion of the compensation, on such representation, the conviction 
cannot be sustained. 


In the result, the appellant is acquitted and his bail bond is cancelled The 
fine amount, if paid, will be refunded to him. The appeal is allowed. 


V.K. 





Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original] Jurisdiction.) 
PRESENT :— MR. Justice P. RAMAKRISHNAN 


Murugappa Kadanthiar ..  Petitoner* 
u. 
The Inspector of Panchayats-cum-Collector of South Arcot, Cuddalore 
and another Respondents. 


Madras Panchayats Act (XXXV of 1958), sections 26 (7). 27 (2), 28, 56 and 152—No- 
confidence motion against president—Out of mne members of panchayat six members dis- 
qualified for not attending 3 consecutive meetings under section 26 ())—No step by them 
either for restoration or for decision by prescribed judicial authority—Rights of such 
members ın the interregnum—Participation ın meeting held under section 152—Resolu- 
tron— Valıdıty of 


Absence of a member at three consecutive meetings as provided ın sction 26 (3) 
of the Act will make him incur the disqualification on prima facie grounds. On 
the incurring of the disqualification, he will also zpso facto cease to be a member; 
and he loses his membership automatically Itis for him thereafter to apply for 
restoration to the panchayat, on or before the date of its next meeting He 1s given 
a further right of getting the matter decided, if he still disputes the fact of the dis- 
qualtfication or if the panchayat itself has not given him relief or restored him to 
the office, by the prescribed authority, namely, the District Munsif under section 
28 of the Act It1s not necessary for a person to await the decision of the pan- 
chayat on his application under section 27 (2) He could apply to the prescribed 
judicial authority under section 28 (1) straightaway and get a decision. If he 
resorts to this course, he has got the further privilege ofrelyıng upon sec- 
tion 28 (2) that pending decision of the prescribed judicial authority, he 1s entitled 
to act as if he 1s qualified or were not disqualified. In other words, if in the 
mterregnum he had attended meetings and taken part in the passing of the re- 
solutions, they would be valid, even if the ultimate decision was that he was dis- 
qualified But if he does not make the application to the prescribed judicial 
authority under section 28 (2), he cannot rely upon the provisions of section 28 (2) 
for claimmg validity for the decision ın which he has taken part. 

(1) When the executive authority mtimated the six members concerned 
m this case, that by their absence at three consecutive meetings they had 
ceased to hold office, he was exercising a statutory power conferred on him under 
section 27 (2) ofthe Act (2) The members, thus appraised of their disgualıfica- 
tion, cannot continue to be members and take part in the meetings of the pan- 
chayat without applying for restoration under section 27 (2) of the Act or 
resorting to the alternative remedy; they have to move the prescribed 
authority under section 28 and get a decision ın their favour and be restored to 
office. (3) After they have filed the application under section 28 (1) and during 
the pendency of the application before the prescribed authority, by relying on 
section 28 (2), they may be entitled to act as if they were not disqualified 
but this ıs mtended for validating the proceedings ın which they have been 
taking part in the interregnum But they cannot claim sucha privilege without 
first applying for relief to the prescribed authority under section 28 (1) of the 
Act. 


On facts held, the resolution of no-confidence must be treated to be invalid 
because ıt had the support of six members who were not entitled to vote, 
and therefore it lacked the support of two-thirds of the membership of the 
panchayat 

Section 56 will validate a resolution of a panchayat only if the sole reason alleged 
for the invalidity of the resolution of the panchayat 1s that a member (members) 
who supported the resolution was not qualified to vote. But here, the invalidity 


~m 
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of the resolution is based really on the fact thatitdid not get the support of 2/3rd 
of the membership of the panchayat, which 1s necessary under the statute for a 
valid passing of the no-confidence resolution. 

Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therem, and ın the affidavit filed therewith the High Court will 
be pleased to issue a writ of cerfiorart calling for the records pertainmg to the passing 
of the no-confidence motion against the petitioner herein on 29th January, 1966 and 
quash the order passed by the Inspector of Panchayats, Cuddalore-l, in S. No. 3 
13 8040/66, dated 6th April, 1966 

R. Balasubramanyam, for Petitioner. 

T. Kanakaraj for the Government Pleader, for Respondents. 

The Court made the following 


ORDER —The petitioner, Murugappa Kadanthiar, is aggrieved against an 
order dated 6th April, 1966 passed by the first respondent, the Inspector of Pan- 
chayats-cum-Collector of South Arcot, Cuddalore, declarmg, on the strength of a 
no-confidence resolution passed by the Melur Panchayat, Vridhachalam Taluk, 
on 29th January, 1966, that the petitioner had ceased to be President of the Pan- 
chayat. This order was passed by the first respondent under section 152 (13) of 
the Madras Panchayats Act, 1958 (Act XXXV of 1958) (heremafter called the 
Act). The petitioner’s prayer 1s to quash the above order by a writ of certiorari 
under Article 226 of the Constitution in the followmg circumstances. 


, The panchayat has got nme members. Six of them, whose names are men- 
tioned ım paragraph 2 of the affidavit of the petitioner, had absented themselves for 
three consecutive panchayat meetings between Ist September, 1965 and 20th 
December, 1965 Thereby they became subject to the disqualification in section 26 
(y) of the Act. The petitioner as president and executive authority of the panchayat, 
acting under the provisions contaimed ın section 27 (2) of the Act, mtimated the 
members that they had lost their membership At a meeting which the panchayat 
held 15 days subsequent to the issue of the notices to them, the panchayat also passed 
a resolution for the removal of the above members The fact was also communi- 
cated by the petitioner to the Revenue Divisional Officer, Vridhachalam, and the 
Commissioner, Panchayat Union, Nallur In pursuance of the communication, 
the Commissioner, Panchayat Union, Nallur, issued notices to the sıx members stating 
that they had been removed from membership of the panchayat with effect from 
2ist December, 1965 One other member of the panchayat, a woman member, 
who had been co-opted had also resigned her membership on 27th January, 1966. 
While matters stood thus, a special meeting was held by the second respondent, the 
Tahsildar, Vridhachalam, on 29th January, 1966 for the purpose of considering 
a no-confidence motion brought agamst the petitioner Notwithstanding the fact 
that the sıx members mentioned above had lost ther membership on 2Ist 
December, 1965 and notwithstanding the fact that the co-opted woman member 
had resigned on 27th January, 1966 the Tahsildar, the second respondent, allowed 
them to participate in the meeting on 29th January, 1966 and thereafter passed 
a resolution of no-confidence m the petitioner by a more than two-thirds majority. 
The petitioner wanted to attend the meting and bring to the notice of the Tahsildar 
the fact of disqualification of the above members The meeting was scheduled to 
be held at 4 p. m. But when the petitioner went to the place of the meeting at 3-45 
p m he was told that the meeting was already over and that a resolution of no- 
confidence had heen passed. The petitioner’s contention 1s that the sıx members, 
who had partaken im the no-confidence resolution agaist him, had ceased to be 
members from 21st December, 1965 and consequently the resolution itself was 
illegal and should be quashed. No poınt was raised at the hearing of the writ peti- 
tion about the disqualification of the lady member. 


As against this, m the counter affidavit filed on behalf of the respondents by 
the Collector of South Arcot the followıng allegations are made regardmg the facts 
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of the case. At the instance of some members of the Panchayat, the second res- 
pondent issued a notice on 20th December, 1965 to the petitioner along with a copy 
of the no-confidence motion, which was proposed to be passed againsthim. Shortly 
afterwards, the petitioner sent a petition on 8th January, 1966 to the second res- 
pondent stating thatsix of the members had ceased to be members under section 26 (7) 
ofthe Act. Heenclosed to the communication a copy of the resolution of the 
panchayat on 6th January, 1966 about the sıx members losmg their membershyp. 
The Commissioner of the Panchayat Union Council also intimated the second res» 
pondent on 27th January, 1966 of the resolution of the Panchayat. But the no- 
confidence motion was scheduled to be considered on 29th January, 1966 The 
counter-affidavit of the respondents then goes on to discuss the merits of the alleged 
disqualification of the sıx members on the ground that they did not attend three 
consecutive meetings of the Panchayat It was stressed in the counter-affidavit 
that due notices had not been given to them as required under the rules. In the 
above circumstances, it ıs alleged ın the counter-affidavit, that ıt must be held that 
the sıx members were not disqualified under section 26 (j) ,and the resolution of the 
Panchayat that they were so disqualified must be viewed asıllegal. Itisalso alleged 
m the counter-affidavit that the notice of disqualification to the six members was 
issued by the petitioner only on 21st December, 1965, that 1s, after the six members 
had applied to the Tahsildar expressing want of confidence ın the petitioner. The 
sounter-affidavıt says that the Panchayat Union Commissioner, Nallur, had no 
authority to perform any function under sections 26 to 28 of the Act and pass orders 
about the disqualification of members. That power 1s vested, when there 1s a dis- 
pute, in the cıvıl Court, under section 28 (1) ofthe Act. In regard to the resignation 
of the woman co-opted member, the counter-affidavit goes on to say that the res- 
pondents deny the allegation that she has resigned. The counter-affidavit states 
that the questions whether the six members did actually became disqualified under 
section 26 (3) of the Act and whether the co-opted woman member had actually 
resigned are not matters which could be gone into by this Court'ın writ proceedings. 
They should be left for decision to the cıvıl Court under section 28 (1) of the Act. 


The stand taken by the respondents in this case m their counter-affidavit is that 
as the notices for the meetings to the six members were not issued in the proper 
form, they did not incur the disqualification under section 26 (7), and that the view, 
that they were so disqualified, held by the President, the petitioner, and subse- 
quently affirmed by the Panchayat at the resolution on 9th January, 1966 1s not 
correct. The counter-affidavit also states that since there 1s a dispute regarding the 
six members incurring disqualification, ıt should be adjudicated by the cıvıl Court 
(the prescribed judicial authority) under section 28 (1) of the Act, and not by any 
other authority mcluding the Commissioner of the Panchayat Union and this Court 
itselfın writ proceedings, for the reason that the question will require consideration 
of facts besides law. One obvious answer to this argument is that while the matter 
ıs still not decided by the appropriate judicial authority, it is equally outside the 
province of the respondents to go into the question of disqualification and give 
an opinion, as they have done in the counter-affidavit, that as the sıx members had 
not incurred the disqualification, they were entitled to participate ın. the 
no-confidence resolution. 


The questions therefore which arise are the following :—When a member of 
a Panchayat fails to attend three consecutive meetmgs and prima facie incurs the 
disqualification m section 26 (/) of the Act and the view 1s taken that he has 
become so disqualified, by the President as well as by the Panchayat and he is also 
intimated thatfact which 1s the authority that has to decide the dispute about the 
disqualification, what are the rights of the member in the interregnum before the 
dispute 1s decided, and to what extent 1s any resolution passed by the Panchayat 
to which he has subscribed in the mterregnum valid? 


The provisions of the Panchayats Act in section 26, and in particular section 
26 (J) section 27 and section 28 are ın part materia with the corresponding provisions 
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in the District Municipalities Act (Act V of 1920) as well as the Madras Local Boards 
Act (Act XIV of 1920). There are prior decisions under these Acts which throw 
light on the above questions The gist of these decisions appears to be that absence 
of a member at three consecutive meetings as provided im section 26 (3) of the Act 
will make him incur the disqualification on prima facie grounds. On the mcurrıng 
of the disqualification, he will also spso facto cease to be 2 member. Section 27 (2) 
of the Act reads thus : i 


“27 (2) Where 2 person ceases to be a member under clause (7) of section 26, 
the Executive Authority or the Commissioner shall at once mtimate the fact ın 
writing to such person and report the same to the Panchayat or the Panchayat 
Union Council as the case may be as its next meeting If such person applies 
for restoration suo motu to the Panchayat or the Panchayat Umon Council, as the 
case may be, on or before the date of its next meeting or within fifteen days o f the 
receipt by him of such mtimation, the Panchayat or the Panchayat Union 
Council, as the case may be, may at the meeting nextafter the recept of such 
application restore him to his office of member 


Provided that 2 member shall not be so restored more than twice durıng 
his term of office ” 


This section, therefore, makes it clear that on the incurring of the disgualıfica- 
tion in section 26 (j), the member loses his membership automatically It ıs for 
him thereafter to apply for restoration to the Panchayat, on or before the date of 
its next meeting The Panchayat ıs given the power, at the meeting held next after 
the receipt of the application, to restore him to his office 1f they consider ıt proper 
to doso Inthe proviso to section 26 (4) of the Act ıt ıs stated that no meeting from 
which a member absented himself shall be counted agamst him ıf due notice was 
not given to him or if the meeting was held after giving shorter notice than that 
prescribed for an ordinary meeting or if the meetmg was held on a requisition of 
members Tt will be for the member aggrieved by the intimation made to him of 
his disqualification by the Executive Authority or the Commussioner (the President 
of the Panchayat in this case) under section 27 (2) of the Act, to approach the 
panchayat end seek restoration, and put forward these circumstances as grounds 
on which he relies for justifymg his absence. He is given a further right of getting 
the matter decided, if he still disputes the fact of the disqualification or if the 
Panchayat itself has not given him relief or restored him to the office, by the 
prescribed, authority, namely, the District Munsif under section 28 of the Act. 
Section 28 ıs ın the following terms :— 


“28 Authority to Decide Questions of Disqualification of members —(1)Whenever 
it is zlleged that any person who has been elected as a member of the Panchayat 
or who becomes a member of a Panchayat Union Council is not qualified or has 
become disqualified under sections 22, 24, 25, 26 or 27-A and such person does 
not admit the allegatıon,or whenever any member 1s himself ın doubt whether or 
not he is not qualified or has become disqualified under sections 24, 25, 26 or 
27-A such member or any other member may, and the Executive Authority or 
the Commissioner as the case may be shall, on the direction of the Panchayat or 
Panchayat Union Council or of the Inspector, apply to the prescribed judicial 
authority whose decision shall be final. 


(2) Pendmg such decision, the member shall be entitled to act as ıf he 1s 
qualified or were not disqualified ” 


It is not necessary fora person to await the decision of the Panchayat on his ap- 
plication under section 27 (2) He could apply to the prescribed judicial authority 
under section 28 (1) straightway and get a decision If he resorts to this course, 
he has got the further privilege of relymg upon section 28 (2) that pending decision 
of the prescribed judicial uthority, he 1s entitled to act as 1f he 1s qualified or were 
not disqualified. In other words, 1f m the mteregnum he had attended meetings 
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and taken part in the passing of the resolutions, they would be valid, even if the 
ultimate decision was that he was disqualified. Butifhe doesnot make the applica- 
tion to the prescribed judicial authority under section 28, he cannot rely upon the 
provisions of section 28 (2) for claiming validity for the decisions m which he has 
taken part. 


Obviously, in the present case, the six members, who were timated about 
their disqualification by the President in section 26 (4) of the Act, did not resort to 
either of the two courses above for getting rid of the disqualification alleged agamst 
them. On their own mıtiatıve they ignored the allegation of disqualification and 
acted as if they were qualified, and took part m the no-confidence resolution There 
is no warranty m the Act for them to ignore the statutory mtimation of their prima 

Jace disqualification by the President under section 27 (2) of the Act, and to proceed 

to vote for the no-confidence resolution as if the disqualification did not exist, and 
asif they had the authority of a judicial decision of the prescribed authority removing 
their prima facie disqualification. Nor can they claim the benefit of section 28 (2) 
as they had not applied to the prescribed authority under section 28 (1). 


Prior earlier decisions of this Court no doubt under the parallel enactments 
mentioned above, m my opmion, cleerly support this view. In Subbaroya Goundan 
v. Muthukumaraswamı Goundan!, the petitioner who was the President of the Taluk 
Board of Palladam, failed to attend the meetings of the Taluk Board for three 
consecutive months and thereby mcurred the disqualification under section 56 of 
the Madras Local Boards Act (Act XIV of 1920), which contains the provisions in 
pari materia with section 26 (J) of the Act Section 56 (4) of the Local Boards Act, 
corresponds to section 27 (2) of the Act. Section 57 of the Local Boards Act gives 
the aggrieved person the right to move the District Judge for a decision about his 
disqualification end 1s similar to section 28 (1) Section 57 (3) is analogous to the 
provisions im section 2 (8) of the Act and says that pendmg decision of the District 
Judge, the member shall be deemed to be qualified In that case, the petitioner 
did not apply to the Local Board for restoration He applied to the District Judge 
who found that he was disqualified Butin the meantime the petitioner got himself 
again elected as President by the Taluk Board This fact was relied upon by the 
petitioner for holding that he contmued to be a member as well as President. That 
claim was negatived by Wallace, J , m the revision petition, and the District Judge’s 
decision was upheld about the member ceasing to hold the office In the course 
of the decision, the learned Judge observed 


“Prima facie ..the petitioner ceased under section 56 to be a member. If no 
application had been put in under section 57 and he 1s not restored under section 
56 (4), then his cessation contmues. If an application was put m under section 57 
and the District Judge decided that he did cease to be a member, then he did cease 
to be a member from the date fixed ın section 56, but for the purpose of saving 
the validity of proceedings in which he may have taken part after he had ceased 
to be 2 member, he 1s deemed to be qualified during that period ” 


Wallace, J , also observed : 


** Section 57 (3) does not say that he remains 2 member. It says that he shall 
be ‘deemed to be qualified’ That was intended, I have no doubt, to prevent 
the proceedings of meetings in which a member who on an enquiry under section 
57 has been declared to have ceased to be a member had contmued to attend and 
take part bemg mvalidated by his having taken part, and 1s similar m mtention 
to section 35 There 1s no justification in the language of section 57 for holding 
that the mere presentation of an application under section 57 has the effect of 
restoring pro tem to office one who had ceased to hold office ” 


In Thiruppuliswamy v Manckam?, P V Rajamanner, C J, has followed the 
decision of Wallace, J , mentioned above. That was a case which arose under the 
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District Municipalities Act of 1920 Section 51 of the District Munıcıpalıties Act 
is analogous to section 28, and clause (3) of section 511s analogous to clause (2) of 
section 28 of the Panchayats Act The learned Judge observed “* 


‘* That section (section 50 (1) (8) ofthe District Munıcıpalıties Act, 1920) enacts 
that if a Councillor becomes subject to one or other of the dısgualıficatıons 
enumerated therein, he shall cease to hold Ins office. No doubt, in case of dis- 
pute, section 51 provides for recourse to the District Judge Butit isnot as a 
result of the order of the District Judge that a Councillor ceases to hold his office 
The Councillor ceases to hold office because of the supervening disqualification. 
It may be that no application has been filed under section 51. It may be that an 
application 1s filed late”’ 


In Kuppuswamı v. Corporation of Madras}, the question arose under the Madras City 
Municipal Act and came before a Bench of Ramachandra Ayyar, C J and Venkata- 
raman, J This decision 1s authority for the proposition that even if the Executive 
Authority does not report about a member ceasing to be a member under section 
27 (2) to the Panchayat, the disqualification continues and on the member’s applı- 
cation for restoration, the Panchayat has Jurisdiction to consider and grant ıt only 
at its next meetimg and not at any subsequent meetings Particularly, this deci- 
sion lays down the rason d’etre for laying down such a disqualification which auto- 
matically accrues to a member when he absents himself from three consecutive 
meetings. At page 386 of the report, the Bench said 


“ It is the essence of proper civic admınıstratıon that the elected councillors 
who represent the various divisions ın the city should attend the meetings of the 
council and protect the mterest of those whom they represent Fazlure to attend 
meetings would affect the rate-payers who are representd by the concerned 
councillor. Section 53 (corresponding to section 26 (4) of the Panchayats Act), 
therefore, provides a sanction against the default by forfeiture of office for 
continuous absence. It also makes a provision for a fresh representation by 
election by the division whose representatives thus fail to attend Atthe same 
time, an exception is provided by sub-section (4) by vesting discretionary 
power in the council to restore the member Such power, if exercised will have 
the effect of preventmg a fresh election” 


In Chinnathambi v Executwe Officer2, Veeraswami, J, held that the disqualification 
under section 26 (j) of the Act is sustained automatically, and unless the member 
concerned 1s restored, he ceases to be a member The learned Judge followed the 
Bench decision m Kuppuswamı v. Corporation of Madras! There 1s one more Bench 
decision ın Kumaraswam v Joint Collector®, which lays down that where an Act itself 
provides a statutory mode of determing a controversy of facts (whether a member 
is disqualified or not) ıt would be wholly out of place for a party claimmg to be 
aggrieved, to seek relief at the hands of the High Court under Article 226 of the 
Constitution In that case, the writ petitioner was aggrieved against a no-confi- 
dence resolution passed against him by the Panchayat He alleged that the resolu- 
tion was not valid because four of the partıcıpatıng members had become disqualified 
by reason of non-attendance at three consecutive meetings of the Panchayat 

Srimivasan,J , who dealt with the writ petition found that the version of the President 
(petitioner before him) that a meeting took place could not be accepted for the 
reasons stressed by the learned Judge. It led to the consequence that the ground of 
disqualification failed to be established The Tahsildar, who presided at the 
meeting at which the no-confidence resolution was passed, also considered the 
question of alleged disqualification and decided that the objection was not sutaın- 
able and that the vote of no-confidence was validly passed Before the Bench 1n 
writ appeal, 1t appears that the question whether the petitioner had incurred the 
eğ m ett = an 
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disqualification validly or not, was raised. But the learned Judges stated that in 
view of the specific provision m the act of adjudıcatıng such a dispute in section 
28 (1) of the Act, writ jurisdiction cannot be mvoked fora decision on the ques- 
tion, which was a question of fact But it has to be remembered that m the above 
Bench decision no ground was taken as to whether the communication to the mem- 
bers by the Executive Officer under section 27 (2) of their having mGurred dısgualı- 
fication will prima facie make them cease to be members, until they are able to get 
themselves restored to their membership on application to, the Panchayat or by 
moving the prescribed authority ; nor has the question as to the scope of section 
28 (2) been considered ın the Bench decision But these are pomts which are 
clearly considered in the three decisions cited above—(Subbaroya Goundan v Muthu- 
kumaraswamt Goundan?, Thiruppuliswamy v Manıckam? and Chunnathambı v. Executwe 
Officer’). 

As against this, learned Counsel for the respondents has referred to three un- 
reported decisions of Kalasam, J., ım. Writ Petitions Nos. 390 of 1966, 512 of 
1966, and 1772 of 1966. Relymg upon the decision m Rumaraswam v. Jont 
Colleector*, the learned Judge seems to have dismissed the writ petitions in 
W. P No. 390 of 1966 and W. P. No. 512 of 1966 :n mne holding that when a 
machinery 1s provided under the Act for deciding question of disability under the 
Act, 1t will be wholly out of place for the party to have the question decided in writ 
proceedings. In Writ Petition No. 1772 of 1966 while, dismissing it i limine the 
learned Judge observed .— 


“ The disqualification of a member under section 26 can, therefore, take effect 
only after a decision 1s rendered as contemplated in section 28 = If 1t is found by 
the judicial authority that the person came by the disqualification on a particular 
day, he might have ceased to be a member from that date But till such a deci- 
sion 1s rendered, he contmues to be a mcmber and under section 28 (2), the 
member ıs entitled to act as 1f he 1s qualified.” 


But the trend of the earlier decisions cited above shows on the other hand that 
followmg the absenc: of a member at three consecutive meetings, when the Executive 
Officer mtimates the member that he has ceased to be a member under section 26 
(j) ıt operates as a prima face disqualification, leading to the loss of his membership 
until he ıs restored to office by the Panchayat or a decision m his favour ıs given by 
the prescribed authority on application made to that authority under section 28. 
Kaılasam,J m Writ Petition No 1772 of 1966 hasreferred to want of authority 
fot the proposition that the moment ıt ıs alleged, but not admitted, that a member 
is disqualified, he becomes disqualified from that date, even though the dispute 1s 
not referred to the judicial authority for decision under section 28. But this 
point appears to be covered by the decision in Thiruppuliswamy v. Manıckam?, 
where, following the decision in Subbaroya Goundan v. Muthukumaraswam: Goundan!, 
the followıng observation 1s made : 


“ Tt does not mean, however, that merely because an application has not been 
filed or had not been filed within certain time that the councıllor, though dısguali- 
fied under auy one of the provisions (a) to (1), nevertheless does not cease to hold 
his office till determination by the District Judge This pomt ıs, I thmk covered 


by the observations of Wallace, J., m Subbaroya Goundan v. Muthukumaraswam1 
Goundan! ” 


There 1s, therefore, no room at all for entertaining any doubt on the point m thelight 
of the several earlier decisions of this Court, as to the scope of the several provisions 
now under consideration They lead to the followmg conclusions : (1) When the 
Executive Authority mtimated the sıx members concerned ın thie case, that by their 
absence at three consecutive meetings they had ceased to hold office, he was exercis- 
mg a statutory power conferred on him under section 27 (2) of the Act. (2) The 
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members, thus appraised of their disgualıficatıon, cannot continue to be members 
and take part in the meetings of the Panchayat without applying for restoration 
under section 27 (2) of the Act, or resortmg to the alternative remedy which they 
have to move the prescribed authority under section 28 and get a decision ın their 
favour and be restored to office. (3) After they have filed the application under 
section 28 (1) and during the pendency of the application before the prescribed 
authority, by relying on section 28 (2), they may be entitled to act as ıf they were 
not disqualified but this 1s mtended for validating the proceedmgs m which they 
have taken part ım the mterregnum. But they cannot claim such a privilege 
without first applymg for relief to the prescribed authority under section 28 (1) 
ofthe Act. Itisadmutted that in this case, the sıx members have not resorted to any 
of the abovementioned courses, and consequently, the resolution of no-confidence 
must be treated to be one as not valid because ıt had the support of sıx members 
who were not entitled to vote, and therefore ıt lacked the support of 2/3 of the 
membership of the Panchayat. 


In the counter-affidavit reference is made to section 56 of the Act as a provision 
which will m any event validate the no-confidence resolution. That section reads 
thus : 


“56 Acts of Panchayats, Panchayat Union Councils, etc not to be wnvalidated by in- 
formality, vacancy, etc —No act of a Panchayat or of a Panchayat Union Council or 
of a committee thereof or of any person acting as President, Vice-President, Ghar- 
man, Vice-Chairman or member of such Panchayat or Panchayat Union Council 
or of a chairman or member of a committee shall be deemed to be mvalid by 
reason only of a defect in the establishment of such Panchayat or Panchayat Union 
Council or Commuttee, or on the ground that the President, Vice President, Charr- 
Chairman, Vice-Chairman or member of such panchayat or Panchayat Union 
Council or chairman or member of a committee was not entitled tohold or con- 
tinue in such office by reason of any disqualification or by reason of any irregula- 
rity or wlegality in his election, or by reason of such act having been done during 
the period of any vacancy in the office of President, Vice-President, Chairman, 
Vice-Chairman or member of such Panchayat, Panchayat Union Council or 
Committee.” 


This section will validate a resolution of a Panchayat only if the sole reason alleged 
for the mvalidity of the resolution of the Panchayat 1s that a member (or members) 
who supported the resolution was not qualified to vote. But here, the ınvalıdıty 
of the resolution is based really on the fact that it did not get the support of 2/3rds 
of the membership of the Panchayat, which is necessary under the statute for a valid 
passing of the no-confidence resolution On the other hand, by way of example in a 
Panchayat, with nine members, if seven members had voted for the no-confidence 
resolution and ıt is found that one of them is disqualified to vote, that circumstance 
alone will not mvalidate the resolution the reason bemg that there were, still six 
members of the Panchayat who validly supported the resolution Section 56 
covers such a case.But in the above example if the supportmg valid votes fall below 
the required 2/3rds of the membership, the resolution 1s invalid, not solely because 
some invalid voteswere cast ın ıts support but because it did not have the required 
minimum support of 2/3rds of the membership of the Panchayat, qualified to vote. 
This objection ofthe respondents also is without substance. 
The writ petition is, therefore, allowed. No order as to costs. 


S.V.J. Petition allowed. 


1) 


V. David Raja 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr Justice T RAMAPRASADA Rao 


.. Petrtioner* 
v. 


J P. Devaraj and others . Respondents. 


Partion smt—Plamtıf sung for parlıtton by metes and bounds and separate possession of 


hus share—Defendants, co-sharers, also claiming partition and separate possession of their 
respectwwe shares—Nature and scope of such sut—Preliminary decree, granting relief to 
plar tiff alone—Relief to defendants—Grant of subsequently 


Civil Procedure Code (V of 1908), Order 14, rulel— Farlure to frame tssue—Partition sut— 


Practwe—Grant of relief to parbes— Duty of Court. 


Ex vw termam all jomt properties are liable to be partitioned in an action for 
partition, whomsoever mzy be m possession of the same, unless they are alienees, 
who purchased the same or in possession of the same as dona fide alienees without 
notice of the character ofthe property o Vignaneswara defines the word ‘ Vıbhaga? 
the English equivalent of partition, as “ the adjustment of diverse rights regardmg 
the whole by distributing them m particular portions of the aggregate.” This 
principle is applicable even m a suit for partition among non-Hmdus, provided 
they are co-owners Right to obtam partition is an invariable appendage to the 
incidence of ownership of property and in a partition suit, once the right of the 
co-sharers1s upheld as co-owners thereto, their right to partition cannot be opposed. 


(On facts, held) m the mstant case all the parties were before Court and indeed 
they were secking their right for separate possession of their respective shares. 
The mere fact that all the defendants or the contesting defendants failed to oblige 
themselves at that time to pay the Court-fee, 1s not the sıze qua non for negativing 
their right to secure a partition of their share m the totality of the estate, the 
moment the plaintiffs right to claim partition has been upheld. The other sharers 
having been arrayed as such defendants does not matter, so long as they desired a 
partition as well Once the necessary parties are found to be sharers, their right 
to partition flows from such ownership and ıt would be so, even 1f one sharer comes 
to Court and asks for a partition and separate possession of his share. For a 
greater reason the suit ought to he construed as a suit for a comprehensive parti- 
tion because the defendants also jom m the securing of the relef and are entitled 
to 2 defined and definite share m the estate. 


It is now well established that the Court has the power to pass more than one 
preliminary decree m a partition suit if the circumstances of the case need it. 
‘There 1s no interdict for this course m the Code of Civil Procedure. One or more 
of such 2 prelammary decree or every direction given by Court after the passing 
ofa preliminary decree would be m the nature ofa further step towards the passmg 
of the final decree and im any case the effect of such prelimmary decrees 1f there 
be more than one, and directions given m the mtermm ought to he reflected in the 
final decree. Such bemg the correct position, Courts are not mjuncted from 
granting the normal and usual reliefs m a partition action, even at any earlier 
pomt of tıme, it has missed to do so Exercise of such jurisdiction is not taken away 
by the passmg of a prelimmary decree, as the suit is still deemed to be pending 
notwıthstandıng such an embryo decree. İf therefore by oversight, mistake or 
inadvertence the relief to which the defendants were entitled, was not granted 
and a preliminary decree for a comprehensive partition was not made, though it 
was obligatory, the mistake can be corrected and on enquiry the necessary relief 
may be granted to the defendant who comes forward with the request for divi- 
sion and allotment of his share, subject to adjustment of equities. 
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If the trial Court has failed to frame an issue on such pleadmgs and the appel- 
late Court ignored the purport of the same, ıt ıs but fair and just to hold that the 
parties ought to be given their legitimate reliefs. An act of Court ought not to 
prejudice a litigant. The by-passıng of the essential aspects of pleadmg, when 
ordinarily it ıs the duty of Courts to frame issues, without focussing its attention 
to the pomts to be determmed ir the action, ought not to be the basis for negativ- 
mg the normal reliefs to which the parties to a suit are entitled to By grantmg 
such a relief, the Court would have acted justly equitably, conscientiously and 
obviate the necessity of an unnecessary suit, with all rts attendant risks. 


Petition under section 115 of Act V of 1908 prayıng the High Court to revise the 
order of the Court of the District Munsif of Madurai Taluk at Madurai, 'dated 
3rd May, 1966 and made m I A No 1261 of 1964m1LA No. 108 of 1962 m OS, 
No. 118 of 1955. 

S. Kothandarama Nayanar, for Petitioner. 

SG Ramachandra Iyer for T R Ramachandran, for 20th Respondent. 

The Court made the followmg 

ORDER —The 37th defendant in O S No 118 of 1965 on the file of the Court 
of the District Munsif, Madurai Taluk, 1s the petitioner ın this Civil Revision Peti- 
tion He filed an application, I A. No 1261 of 1964, under Order 26, rule 
14 (3) read with section 151 of the Code of Cıvıl Procedure, for certam directions 
to supercede the report of the commissioner appomted m I A No 108 of 1962 at 
the mstance of the plaıntıffs ın the suit, and for appomting a fresh commissioner 
to divide the suit properties by metes and bounds mto 8 shares and for allotment 
of such each share to the sharers entitled thereto Bemg unsuccessful before the 
lower Court, he has come up to this Court m revision 

Relevant facts have to be noticed before the contentions of Counsel can be dealt 
with and appreciated The properties belonged origmally to one Joseph He died 
leaving behind his sons and daughters, who were admittedly entitled to a one eighth 
share in the properties, which were situate at Pasumalai The plamtıffs” father was 
one such sharer and the 37th defendant-petitioner 1s also a sharer as an heir of the 
6th defendant Many defendants died durmg the pendency ofthe proceedings 
before the lower Courts and it1s not necessary to set out their kinship and their 
entitlement as sharers ın the estate of Joseph, as they have been fully set out by the 
trial Judge as well as the appellate Court Most of the sharers were living outside 
Pasumalai and the properties were therefore managed and dealt with by defendants 
2,6and 7. The plamtiffs alleged that such possession and management of the suit 
properties by defendants 2, 6 and 7 ought to be deemed to be jot possession of all 
the co-sharers and the management was ın a representative capacity The plaintiffs 
questioned the alienations made prior to the suit filed on 28th June, 1954, by some 
of the defendants and made the fallowıng specific allegations ın the plant 

“ From and after the dealth of the late Mr. P. Joseph his heirs namely 
plaintiffs and defendants 1 to 15 ard the deceased sons and daughter of the late 
Mr P Joseph had all been m jomt possession and enjoyment of the property left 
bythelate Mr P Joseph and described ın Schedule A hereunder. There has been 
no division of the said property among the heirs so far and the plamtiffs and 
defendants 1 to 15 are entitled to an 1/8th shrre, defendants 1 and 2 to 
arother 1/8th share, d.fendants 3 to 5 to another 1/8th share, defendants 6, 7, 

14 and 15 each to 1/8th share and defendants 8 to 13 tothe remammg 1/8th 

share m the undermentioned property described in Schedule A ” 

6.. .. . The possession of defendants 2, 6 and 7 was only m their capacity 
as co-sharers or co-owners along with the other heirs of the late Mr P Joseph 
and their possession was not only for themselves but also on behalf of the heirs 
oflate Mr Joseph ....... The plamtıffs and defendants 1 to 15 had been and 
are thus ım jomt possession and enjoyment of the property described in Schedule 
A hereunder. 

enon .. Any alıenatıon by the 7th defendant without the consent of 
the other co-sharers 1s not binding on the latter............Omn account of the 
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conduct of the 7th defendant, ıt became no longer possible to contınue jomtly 
and it had become necessary to have the share of the plaintiff separated. 


10 The plaintiffs do not admit the truth, validity and bindmg nature of the 
abovesaid alienations made by the defendants 2 and 7 and the said alienations 
are void and not binding on the plaintiffand defendants 1 to 15. Even ıf the 
said alienations are true and. valid, the same can bind only the shares of the 
alienorsandnottheothersharers............ 


13. The plamtiffs have therefore filed this suit for partition by metes and 
bounds and separate possession of their 1/8th share in the undermentioned pro- 
perty, taking into consideration the buildmgs, well and garden and vacant site 
ın the suit property, for future mesne profits at the rate of Rs. 20 2 month and 
for other reliefs.” 


It is not disputed that m the written statement filed by the other co-sharers, 
they have claimed partition and separate possession of their respective shares. It 
is unfortunate however that neither the trial Court has framed an issue on this nor 
has the appellate Court while reversmg the decision of the trial Court, adverted 
to this important aspect ın the pleadings. The trial Court dismissed the suit and 
on appeal, the learned Subordinate Judge held that at no time there was exclusion 
of possession of the properties to the detriment of the sharers as contended by the 
alienees and that the shares to which the defendants and plamtıff were respectively 
entitled were not in dispute. The lower appellate Court found that on the death 
of Joseph his sons and daughters were entitled to the properties as co-heirs and also 
accepted ın principle the proposition that the possession of one or more heirs of joint 
properties on the death of the common ancestor must he deemed as possession of all 
the sharers. He ultimately held: : 


“18. Point 4.—The question of the monies spent by the 16th defendant for 
repairs to the houses need not be considered just now The equities to which 
‘the parties are entitled also can be considered later on a full review of the circum- 
stances existing at the tıme of the division of the property . . .... The 
plaintiffs will be entitled to a prelimmary decree for partition of their 1/8th share 

The appeal ıs allowed with costs.” 

On the strength of the above decree,which 1s admitted by the parties to have 
become final, the plaintiffs filed I. A. No. 108 of 1962 for appointment of a Com- 
missioner and for passing a final decree by dividing the properties and by allotting 
their shares. On the Commissioner reporting, the petitioner filed I. A. No. 1261 
of 1964 to supersede the report and for a proper implementation of the preliminary 
decree passed by the appellate Court. His prayer is that under the said decree, 
the properti:s have to be divided into eight equal shares, and each sharer allotted 
one thereto and the alienees” equities be adjusted equitably. The 16th defendant, 
an alenee, opposed the application as not maintainable . The learned District 
Munsif was of the view that the only relief claimed by the plamtiffs in the suit was 
for possession of their separate share and that being the main relief, the prayer for 
partition in the plaint ıs only ancillary. On that ground, he dismissed the applica- 
tion. 


Learned Counsel for the petitioner took me through the pleadings and argued 
that the nature of the relief asked for by the plaintiffs has to be understood in the 
light of what was stated m the written statement of the defendants and that the suit 
is effectively one for a comprehensive partition and is not ın the nature of a suit in 
ejectment against any alienee. Learned Counsel for the respondent relied on 
Adhıkarı Vishnumurthayya v. Autharya, and Veerabhadrayya v. Seethamma?, and urged 
that the :mpugned order has been correctly made. 


, Ex m termin all joint properties are hable to be partitioned in an action for parti- 
tion, whomsoever may be in ‘possession of the same, unless they are alienees, who 
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purchased the same or in possession of the same as bona fide alienees without notice 
of the character of the property. Vignaneswara defines the word ‘ Vibhaga ’ the 
English equivalent of partition, as “the adjustment of diverse rights regardmg the 
whole by distributmg them m particular portions of the aggregate * This principle is 
applicable even im a suit for partition among non-Himdus, provided they are co- 
owners - Right to obtain partition is an mvariable appendage to the mcidence 
of ownership of property and m a partition suit, once the right of the co-sharers is 
upheld. as co-owners thereto, their right to partition cannot be opposed . see Chhote 
Khan v Mal Khani In that case the parties were Muslıms. In M D Kasim Ali 
Khanv M D Sadiq Alı Khan?, the Judicial Committee was again concerned with 
the estate ofa Muslim. There the question arose as to what was the nature of a suit 
‘agamst the estate of a deceased person, for a share to which he was entitled to. 


Their Lordships were of the view that 


- “m the case of a Muslim who had left property the mght of an heir as a 
beneficiary would be to have the right that the deceased’s estate should be duly 
admunistered, that ıt should be cleared of debts and valid legacies and there- 
after he should be given possession of his share thereın 


Their Lordships further observed that such a suit might be denominated an 
admınıstration suit or a suit for partition but the basis of his claim would be the 
same, wiz , the right to have due admmustration of the deceased?s estate.” 


Relying on the above ratio, a Full Bench of the Andhra Pradesh High Court 
held in Mobıuddın v Sayeedunmssa? 


“ These observations of the Privy Council would make it clear abundantly 
that a suit for a share in a deceased person’s assets 1s m the nature of a swt for a 
share in partition or an admmustration sutt and if that 1s the suit, the provisions 
of Order 20, rule 13,Civil Procedure Code or Order 20, rule 18 would apply and 
if these rules apply then there has necessarily to be a prelimmary decree wherein 
the shares of the various heirs are determined and later on a final decree.” 


In Pertaswam v. Dhanalakshm*,a suit was filed by one of the sharers for partition 
and mesne profits The Subordinate Judge decreed the suit for the plamtıff’s share 
alone and gave certain other ancillary reliefs, in the presence of almost all the other 
sharers Disagreeing with this view, the Division Bench of our Court held : 


** It is found that the learned Subordinate Judge in this partition suit has given 
a decree only for the plamtiff But as a matter of fact, he should have considered 
the shares of all the heirs on whom the properties devolved on the death of 
Chmnammal and given a prelimmary decree to that effect. In a sut for paitition 
it 1s not the array of parties that is relevant but the fact that all the members 
entitled to shares are on record and found entitled to reliefs . .....This will 
obviate their bemg driven to a futile fresh suit.” 


In the stant case all the parties were before Court and ındecd they were 
seeking their right for separate possession of their respective shares. This important 
pleadıng was ignored and the scope of the suit was apparently misconstrued at the 
time of passing the so called prelimmary decree for partition by the appellate Court. 
The mere fact that all the defendants or the contestmg defendants failed to oblige 
themselves at that tıme to pay the Court-fee, is not the sine qua non for negativing 
their right to secure a partition of their share in the totality of the estate, the moment 
the plaintiffs’ right to claim partition has been upheld; see Mahbul Ahmed v. 
Afzalumza” The other sharers having been arrayed as such defendants does not 
matter, so long as they desired a partition as well 











1. (1954) SCJ 577° (1955) 1 SGR 60° 3 (1961) ANWR 241 ALR i961 AP. 
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Ifın the light of the ratio of the above decisions the facts of the case are analysed 
itis clear that the primary intention of the plamtiffs and the defendants was to obtain 
a general partition of the estate and for the possession of their respective determinable 
shares. The mere superficial reference to the language of the plaint in certain 
paragraphs thereto, would be to ignore the primary content and substance of ıt as 
set out and found ın the entire plamt. The plaintiffs alleged that they and defen- 
dants 1 to 15 (as originally the parties were) had all been ın joint possession and enjoy- 
ment of the properties The shares of each group has been reckoned and set out. 
It was also stated that znter alia the 7th defendant was in possession and manage- 

~ment of the property ın a representative capacity The plamtiffs allege that they 
demanded a partition from defendants 1 to 18, thus to came up with the suit for 
partition In the conspectus of such a narration of events, ıt would be too 
technical to characterise the reliefasked asoneinejectmentor one to obtain posses- 
sion of the plaintiffs’ share alone The allegations in the plaint do not justify the 
opinion that the relief for partition 1s ancillary In fact, the defendants asked for a 
partition and separate possession of thei: shares as well Such a co-ordinated 
request for a general relief for partition appears to be the essence of the pleadings 
inthis suit In such a case the duty of Courts may be indicated thus If the trial 
Court has failed to frame an issue on such pleadings and the appellate Court ignored 
the purport of the same, ıt 1s but fair and just to hold that the parties ought to be given. 
their legitimate reliefs An act of Court ought not to prejudice a litigant. The 
bye-passıng of the essential aspects of a pleading, when ordinarily ıt 1s the duty of 
Courts to frame issues, without focussing its attention to the points to be determined. 
in the action, ought not to be the basıs for negativing the norm! reliefs to which the 
parties toasuitwasentitledto By grantingsuch a relief, the Court would have acted. 
justly, equitably, conscientiously and obviate the necessity of an unnecessary suit, 
with all its attendant risks 


In the original suit the appellate Gourt found that no question of ouster arose 
as it should be deemed that the possession of the alienors-sharers should be attri 
buted to an understanding or arrangement between all the sharers. Once the neces- 
sary parties are found to be sharers, their right to partition flows from such ownership 
and it would be so, even 1f one sharer comes to Court and asks for a partition and 
separate possession ofhisshare Fora greater reason the suit ought to be construed. 
as a suit for a comprehensive partition because the defendants also join in the 
securing of the relief and are entitled to a defined and definite share ın the estate 
of late Joseph. 


In this Court also learned Counsel for the Contesting respondent relies upon 
Adhıkarı Vishnumurthiayya v Authavya!, and Veerabhadrayya v. Seethamma?. The first 
case related to two reversioners of a Hındu widow one of whom, as plamtiff, was 
challenging an alienation made by the widow in favour of the Ist defendant and the 
other figured as the 2nd defendant The Court was of the view that the scope of 
the suit was differentfrom that ofa suitfor partition They considered a reversioner 
as a tenant-m-common and the plaintiff in that suit as one who sued for his share 
alone and not asrepresentmg co-owners and therefore, nothing regarding the others 
can legitimately be decided Tam of the view that m the instant case, a 
comprehensive partition was envisaged by all the concerned parties and m which the 
plamtiffs desired to öbtam a relief by which all mmterested in the property can benefit, 

. Even so m Veerabhadrayya v. Seethamma®, Venkataramana Rao, J., held that that was 
a case where a tenant-m-common sued only to recover possession of his share and 
partition was only an ancillary relief. Ihave held that it is not the case here. 


Further, it 1s now well established that the Court has the power to pass more 
than one prelimmary decree ım a partition suit if the circumstances of the case need 
it There is no mterdict for this course m the Code of Civil Procedure Code; see 
Kası v Ramanathan Chethar.2 Oneormoreof such prelimmary decree or every 





1. (1918) 35 M.LJ 153 3 (194772 MLJ 523. 
2 NES 1940 Mad. 236 
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© direction given by Court after the passing of a prelimmary decree would be m the 
nature of a further step towards the passmg of the final decree and ın any case the 
effect of such prelimmary decree if there are more than one, and directions given in 
the mterim ought to be reflected ın the final decree. Such being the correct position, 
Courts are not myuncted from granting the normaland usual reliefs m a partition 
actıo ı even if at any earlier pomt of time, ıt had missed to doso Exercise of such 
jurisdiction 1s not taken away by the passing of a prelammary decree, as the suits still 
deemed to be pendmg notwithstanding such an embryo decree If therefore by 
oversight, mistake or madvertence the relief to which the defendants were entitled 
to, was not granted and a prelimmary decree for a comprehensive partition was 
not made, though ıt was obligatory, the mistake can be corrected and on enquiry 
the necessary relief may be granted to the defendant who comes forward with the 
request for division and allotment of his share, subject to adjustment of equities. 
This is what the 37th defendant (the petitioner in this C R. P.) wanted. This was 
refused on the ground that the prelimmary decree did not authorise the Court to do 
so. Aspomted out by a Division Bench of this Court m A S. No. 322 of 1919 : 


“ In all adjudications which are not mtended tobe final but only to be the 
determmation of some of the questions involved m a suit, there 1s and ought always 
to be implied the reservation of leave to all parties to apply for further directions 
and adjudications necessary for the complete trial and complete disposal of the 
litigation” 


In Basavayya v. Guravayya!, the question arose whether m a partition action, 
if the prelimmary decree 1s silent ona provision for mesne profit ıt could be provided 
later. The learned Judges of the Full Bench after an elaborate discussion of law 
‘made the followmg observations, the usefulness of which can only be appreciated 
af reproduced: 


“ We may now summarise our conclusions. A partition suit in which a 
preliminary decree has been passed 1s still a pending suit and the rights of the 
parties have to be adjusted as on the date of the final decree ; Jadunath v Para- 
meswar? In such a suit the Court has not only to divide the common properties 
but has also to adjust the equities arısıng between the parties a out of their relation 
to the common property the property to be divided. The preliminary decree 
determines the moieties of the respective parties and thereby furnishes the basis 
upon which the division of the property has to be made There are other 
‘matters m addition to the moleties of the parties that have to be considered and 
decided before an equitable final partition can be effected Among them are 
the realisation of common outstandıngs, the discharge of common liabilities, the 
‘distribution of the profits of the properties realised pending the suit, e:ther m 
cash or by allotment of property of the requisite value, the grant of owelty, the 
provision of maintenance to parties entitled thereto, the allotment of lands on 
which improvements have been effected to the sharer who has improved them, 
the allotment of alienated lands to the share of the alien or and other similar 
Matters Even after the passing of the preliminary decree it is open to the Court 
to give appropriate directions regarding all or any rf these matters suo motu or 
on the application of the parties. Order 20, rule 18, Civil Procedure Code does 
not prohibit the Court from issuing such directions after the stage of a prelıminary 
decree Itıs open to the Court in order to prevent multiplicity of litigation and to 
do complete justice and effect an equal division of all the common assets and 
properties among the parties, to direct an enquiry into the profits received or 
realised by one or some of them during the pendency ofthe suit and to award the 
others their proper share of such profits under its final decree This enquiry can 
be ordered either as part of the preliminary decree itself or subsequently as a step 
towards the passing of the final decree, and in either case the result of the enquiry 
has to be incorporated ın the final decree.” 

1. ILR (1952) Mad. 173 : (1951) 2 MLJ. 2. ILR (1940) 1 Cal 255, 
u76 : AIR. 1951 Mad 938 (F.B.). ` 
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The Full Bench was of the view that even after the passing of the preliminary 
decree, the Court has power to give appropria e directions regarding all or any of 
the matters arising 1n a partition action either suo motu or on the application ofa party. 
Here the 37 h defendan: applied for such directions The lower Court had the 
jurisdiction to grant the relief. Such direction would ultimately be another step 
towards the passing of the final decree The lower Court refused to do so on a mis- 
construction of the facts and law Thus it erred to exercise its jurisdiction The 
order ıs therefore erroneous and has to be set asıd:. Accordingly it ıs set aside, and 
this Civil Revision Petition is allowed. I. A No. 1261 of 1964 will be restored to 

‘file and dealt with ın accordance with the observations in this judgment and in 
accordance with law. There will be no order as to costs 

S.V.J — Petition allowed 

IN THE HIGH GOURT OF JUDICATURE AT MADRAS 
: Present —MR. Justice T. RAMAPRASADA Rao. 
R. M. Solai Nadar .. Petitioner” 
v 


Mjs.A T A.V. Guruswamı Nadar & Co. represented by A.V. 
Guruswamı Nadar .. Respondent. 


Madras Buldıngs (Lease and Rent Control) Act (XVIII of 1960), section 25 and Civil Pro» 
cedure Code, section 115—Revescon—Scope of. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (3) (a) (m) 
—Ingredvents—Non-residential building—Eotction petrtion—Occupation for owner or his 
son——Whken can be ordered : 


Words and Phrases—‘Requirement’ and “carryırg on business. ; 


The scope of the proceedings under section 25 of Act XVIII of 1960 has been 
repeatedly held to be wider than that available to this Court ın revision under 
section 115, Cıvıl Procedure Code. Whereas under section 115, Cıvıl Procedure 
Code interference 1s possible only on matters of exercise of jurisdiction, under 
section 25 of Act XVIII of 1960 (The Madras Buildings (Lease and Rent Control) 
Act, 1960, the legality, regularity and propriety of the order impugned car be 

anvassed in the High Court If therefore the High Court can probe and find 
whether an order of the lower Court is regular or proper, then ıt follows that 
the High Court can, in suitable cases, interfere with findings of fact as well, if 
they are prima facie unsustainable, ırregular and improper, and disgorge such 
factual findings apparent on the face of the order. 

The word ‘ requirement’ is not equatable to a mere wish, convenience or whim 
of the landlord An element of ““ must have” is inhered in it A mere unbridled 
or arbitrary liking on the part of the landlord ıs not sufficient The landlord 
1s the sole arbitor of his requirements Ultimately the opinion of a well-ınstruc- 
cted Judge on the subject has to rest on the sincerity of the desire, the genuine- 
ness of the wish and the reality of the situation as established ın evidence. 
Closely allied with the element of “‘ genuine requirement ” 1s proof of bona fides 
on the part of the landlord Bona fides of an individual is reflected ın his conduct 
and his request and invariably if the requirement ıs found to be genuine, honest 
and not tamted with an oblique purpose, then donafrdes normally spring from it. 


There 1s no measure to reckon the activities covered by the expression “carrying 
on business.” The very term comprehends an act or mercantile pursuit, The Legis- 
lature having not indicated the range of such pursuit or the nature of such acts, 
it is for the Courts to judge from the facts of each case, (a) whether they could be 
fairly and normally characterised as a present intendment on the part of the land- 
lord to carry on a trading pursutt after having made bona fide preparations for 
the same, though it 1s not necessary to establish that he has enough capital to 
enter mto the business, (5) that he has started in right earnest a trade, and (c) 


ene 
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that his mtentions are not obscure and motivated Ifthe landlord or his'son 15 
already carrying on a business, then the problem becomes easier, for in such a 
case, the question is whether the need 1s genuine. 


The general principle noticeable in the majority of cases appears to be that bona 
fide preparation to do business at the place where the tenantıs trading coupled 
with an honest and genuine need for the same would entitle a landlord for an 
order under the section 


Applying the tests lard down ın Notarga Acharı v Balusubramantam, (1957) 2 
ML J 492, Azimugdeen Sahb v Rangaswam Pilla, (1958) 2 M L.J. 389 and 
Rangaswam Pilla. v Karmega Thevar (1964) 2 MLJ 89 ILR. (1964 1 
Mad 712 ıt was held that the desire of the landlord was not a mere wish but 
was reflection of genuine desire to occupy, for his business, Even considering 
the business carried on by the sons at Dindigul, ıt can reasonably be con- 
cluded that for that business at least the premises was required Bona fides 1s 


alien for consideration unless ıt 1s proved that there 1s a device in the proceeding 
other than honest. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Court, Madurai, dated 14th February, 1967 and 
made in C.R P No 7of1963(C M A No. 26 of 1961 on the file of the Court of 
the Subordinate Judge, Madurai R C O. P. No 511/60 on the file of th: Rent 
Controller, Madurai Town) 


K. V. Sankaran, for Petitioner. 
A Shammugavel and Miss Fayalakshm: Shanmugavel, for Respondents. 


The Court delivered the following 


Jupcment —The petitioner-landlord 1s for a second time ın this Court in the 
same proceedings wherein he sought the eviction of the respondent-tenant, under 
old section 7 (3) (a) (11) as amended by Madras Act VIII of 1951 and new section 
10 (3) (a) (11) of Act XVIII of 1960, from a non-residential building of his m the 
town of Madurar Though the proceedings was initiated under the earlier Act 
as amended by Act VIII of 1951, yet ıt ıs not disputed that it ıs governed by the 
provisions of Act XVIII of 1960 The petitioner was unsuccessful throughout and 
when he came to this CourtinC.R P. No 2154o0f 1963, Alagırıswamı, J. set aside 
the order of the District Judge on the ground that he did not apply his mind to the 
crucial question involved ın the petition, whether the requirement of the non-resi- 
dential premises by the petitioner was bona fideor not The matter was remanded. 
to his file and once again the learned District Judge has disposed of the matter 
laconically and without adverting to the law applicable to the casse and without 
appreciating the correct facts It has therefore become necessary for me to peruse 
the records from the beginning and hear arguments of Counsel ın full. 


The relevant facts are as follows The petitioner who is a scrap-iron dealer 
for the past several years, 1s licensed to do the same business at Tirumangalam, not 
within the precincts of Madura: Town where the suit premises 1s situate. The peti- 
tioner has 8 sons of whom 3 are in business dealings ın trunk boxes at Dındıgul near 
Madurai. Thisis obviously allied to ıron trade The petitioner in the witness box, 
though not in the pleadings, stated that the premises 1s required for the business of 
his sons also. It may be noted that the petition was filed under the Act of 1949 as 
amended by Act VIII of 1951, which provided for an application, ın case it 1s a non- 
residential building, if the landlord 1s not occupying for purposes of a business which 
he 1s carrying on, a non-residential building ın the City etc There was no pro- 
‘vision then for a similar application for possession ın case the premises was needed 
byhisson The petition was filedinJune 1960 Act XVIII of 1960 came into force 
from September, 1960 and under section .0 (3) (a) (111), a landlord may apply to 
the Controller for an order directing the tenant to put the landlord in possession of 
the building, ın case ıt 1s a non-residential building, if the landlord or his son is not 
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occupying for purposes of a business whıch he or hısson is carrying on, a non- 
residential building in the City which 1s bısown Section 35 of Act XVIII of 1960 
enabled the petitioner to take advantage of the changed law and apparently he 
gave evidence before the Controller that the premises was required by his sons 
also The Rent Controller noticed thıs fact He categrically found that the docu- 
ments filed as well as the petition indicated that the petitioner was doing business in 
scrap iron and that he required the building in the occupation of the respondent 
for the same He did not fully advert to the requirement of the premises by the sons 
of the petitioner, though ıt was specifically referred to ın the evidence. He however 
held that the petitioner did not obtam any quota for such scrap iron for domg 
‘business in Madurai and surmised that the trade of the petitioner was random, 
precarious and not appreciable. He entertained a doubt whether the petitioner had 
any capital to expand or start a business at Madurai Hence he was of the view 
that it was doubtful if the petitioner bona fide thought of starting a busmess at 
Maduraiand he dismissed the application 


The appellate authority found that there cannot be much of doubt about the 
petitioner’s business at Tırumangalam. Having found this, he dismissed the appeal 
on the ground that no application has been made to secure the quota of iron for 
Madurai. He also hesitantly found that the requirement pleaded for the sons’ busi- 
ness ıs an after-thought, since it was not not pleaded ‘The learned District Judge 
in the first instance laconically held that the requirement, even 1f true, was not bona 

fide. He however held that there was considerable force ın the argument of the 
Counsel for the landlord that ıt was not possible for the landlord to apply for the quota 
of iron at Madurai, as by then there was no business place available to the petitioner, 
at Madurai. This Court in revision in C. R P. No 2154 of 1963 set aside the order 
of the learned District Judge as it appeared ex facie that he did not apply his mind 
and come to a conclusion that the requirement was not bona fide On remit, the 
learned District Judge for a second time purported to consider the merits and came 
to a conclusion that the documents do not positively establish that the petitioner 
wanted to expand the business because the petitioner did not obtain the quota for 
iron for Madurai. According to him, there was no evidence of any arrangement 
having been made at Madurai by the petitioner to start the business and he abruptly 
came to the conclusion that the petitioner has not proved his version that he 
required the premises for his own use. He again dismissed the petition. Against 
this the present Civil Revision Petition is filed. 


Even the impugned order isnot speaking enough. As to why the learned 
District Judge in revision differed from the finding of the Rent Controller that the 
petitioner needed the premises for his busıness, is not clear There 1s no discussion. 
It is equally unexplained as to why the eaılıer view of the learned District Judge that 
it was not possible to apply for a quota of iron for trade at Madura: without a business 
place for the purpose, was not referred to He completely failed to consider the 
case of the petitioner that the premises was required for the sons’ business I shall 
advert to the merits of the case later. 


The prelimmary objection of the learned Counsel for the 1espondent is that in 
revision , this Court ought not to interfere on finding of facts of the learned District 
Judge The scope of the proceedings under section 25 of Act XVIII of 1960 has 
been repeatedly held to be wider than that available to this Court ın revision under 
section 115, Civil Procedure Code. Whereas under section 115, Cıvıl Procedure 
Code, interference 1s possible only on matters of exercise of jurisdiction, under sec- 
tion 25 of Act XVIII of 1960 (The Madras Buildings (Lease and Rent Control) 
Act, 1960), the legality, regularity and propriety of the order impugned can be 
canvassed m the High Court If therefore the High Court can probe and find 
whether an order of the lower Court is regular or proper, then 1t follows that the High 
Court can, in suitable cases, intei fere with findings of fact as well, if they are prima 
facie unsustamable, irregular and improper, and disgorge such factual finding 
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apparent on the face of the order. The Supreme Court in Mot: Ramv Sura; Bhan? 
expressly opined that the propriety or legality of the finding as to the requirement 
of a landlord for reconstructing the demised premises etc , can be canvassed in the 
High Court under a provision simular to that of section 25 of the Act. The test has 
been correctly reiterated by Ramamurti, J., in Khwraj v Manıklal2, thus 


“ While interfering with findings of fact the test to be adopted 1s that ifan order 
is found to be improper on the evidence on record the High Court will be doing the 
right thing ın setting aside the order of the lower Court ; 1f the ımprobabılıtıes, 
which induced the lower Court to reject the positive evidence were to be eschewed 
or excluded from consideration and there is no further ground exigible from the 
expressed reasoning of the lower Court or from the rest of the record to justify 
the order passed by it, the High Court will interfere in revision ” 


In the view that I hold that the learned District Judge failed to advert to the 
evidence as let m the case and as his improbable conclusions have to be eschewed 
and the Rent Controller’s finding that the petitioner required the building has to 
be upheld, I am unable to accept the prelimınary objection. Š 


Before referring to the abundant case law available on the subject under con- 
sideration, it is convenient to notice the salient ingredients of section 10 (3) (a) (in) 
of the Act. They are’ (1) the landlord requires the premises; (2) that such require- 
ment is for purposes of a business which the landlord or his son 1s carrying on; (3) 
that such a requirement 1s bona fide; and (4) he is not occupying another building 
of his own ın the same city, town or village in which the suit premises 1s situate. The 
word.‘ requirement’ is not equatable toamere wish, convenience or whım of the 
landlord. An element of ‘‘ must have ” is mhered in ıt A mere unbridled or 
arbitrary liking on the part of the landlord is not sufficient. The test appears to 
be that if an outside agency is called upon to express an opınıon whether the landlord. 
needs or requires the premises, it should return, a verdict that having regard to the 
circumstances of a given case and bearing certain objectiv> standards in view, the 
need is genuine, honest and not prompted by a collateral purpose. Itshould how- 
ever be borne in mind that the landlord is the sole arbrtor of his requirements. 
Ultimately the opinion of a well-instructed Judge on the subject has to rest on the 
sincerity of the desire, the genuineness of the wish and the reality of the situation 
as established in evidence. Closely allied with the element of ‘‘ genuine require- 
ment ” is proof of bona fides on the part of the landlord. Bona fides of an individual 
is reflected in his conduct and his request and invariably if the requirement 1s found 
to be genume, honest and not tainted with an oblique purpose, then bona fides 
normally sprung from ıt The other element constituting section 10 (3) (a) (211) is 
that the premises is required for a business which the landlord or his son 1s“ carry- 
ing on”. There isno measure to reckon the activities covered by the expression 
“carrying on business”. The very term comprehends anact or mercantile pursuit. 
The Legislature having not indicated the range of such puisuit or the nature of 
such acts, it 1s for the Courts to judge from the facts of each case, (a) whether they 
could be fairly and normally characterised asa present intendnent on the part of 
the landlord to carry on a trading pursu ıt after having made bona fides preparations 
for the same, though ıt 1s not necsssary to establish that he has enough capıtal to 
enter into the business; (4) that he has started ın right earnest a trade, and (c) that 
his intentions are not obscure and motivated. If the landlord or his son 1s already 
carrying on a business, then theproblem becomeseasier, forin sucha case, the 
question ıs whether the need 1s genuine. 


Having thus analysed the section, I shall notice the precedents cited at the 
Bar in support of their respectrve contentions The following propositions are 
deducible from them : 


m mm mm 


x. (1960) SG J. 699 : (1960) 2 S G.R. 896 2 ILR. (1966) « Mad. 431 ALR. 1966 
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(a) There is no yardstick by which we can measure the range of activities 
necessary to constitute the carrying on of business. Viswanatha Sastri, J., in 
Venkataswcm: 8 Sons v. Virabhadraswam:1 


(6) Carrying on business need not necessarily mean that there is an active 
and vigorous trade. It ıs enough if all the preparations have been made. 
Panchapakesa Ayyar, J., in Nataraja Acharı v. Balasubramınıam?. 


(c) If bona fide preparations for a business is afoot, the business may be 
regarded as being carried on ın many cases. Balakrishna Ayyar, J., in Az mudeer 
Sahib v. Rangaswam Pillar? 


(d) Merely because a person had done certain business ın the past and in- 
tends to do similar business in future, he cannot be said to be ‘carrying on a 
business? Subramanyam, J., m Krishna Iyer v. Karur Vysya Bank* : 


(e) It 1s irrelevant to consider whether he has invested a sufficient sum or 
that he should have invested more. It is equally irrelevant to consider whether 
the turnover of the business ıs small or large. Venkatadrı,J., in Arumugha Nattar 
v. Hussain Modeen Khan5. : ; > 


(f) It is not necessary for the purpose of ‘carrying on a business’ within the 
meaning of section 10 (3) (a) (111) of the Madras Buildings (Lease and Rent Con- 
trol Act, 1960, that the entire activity of a business should exist. Section 10 (3) 
(a) -(111) of the Act would cover the case where the authorities come to the con- 
clusion that the demand for occupation is a bona fide one and that the landlord 
has already commenced some activity in connection with the starting of the 
business, 


| 

There is no reason why a landlord having the capital ready and the intention ' 
as well to do business cannot be said to have commenced his business, though 
the activity relating to ıt has to await the securmg of accommodation. 
Ramachandra Iyer, C. J., in Ramaswamy Pillar v Karmega Thevar® 


(g) ‘Carrying on business’ is essentially a question of fact or a mixed question 
of fact and law and each case has to be decided on its own facts and no general 
proposition of law can be evolved. Even construing the term most liberally in 
favour of the landlord ıt cannot be said that the mere fact thata licence has been 
obtained from the municipality to run a flour mill can by itself satisfy the pre- 
requisite conditions to evict a tenant under section 7 (3) (iii) of the Madras 
Buildings (Lease and Rent Control) Act, 1949. When there 1s no evidence that 
the landlord has purchased the requisite machinery or plant for erecting a flour- 
mill or has done any other business activity necessary to starta new venture the 
mere obtaining of a licence will not entitle the landlord to come within the 
requirements of law to evict the tenant Jagadisan, J., ın Govinda Chettiar v. 
Pachayappa Pandıthar". 


(2) The business which the landlord’s family is carrying on, cannot be re- 
garded as a business which he 1s carrying on, and if he has to be regarded in his 
individual capacity, he is certainly not carrymg on any business. Sriniv asan, J., 
in Subramama Naidu v. Mohammed Zyauddin’, 


Thus the case-law is abundant and at once varying The general principle 
noticeable in the majority of cases appears to be that bona fide preparation to do busi- 
ness at the place where the tenant 1s trading coupled with an honest and a genuine 
need for the same would entitle a landlord for an order under the section. In the 
instant case the finding is that the petitioner was carrying on business ov the dete 
of the application and his requirement of the premises in question at Madura is 


TT SN ——— 
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3. (1958)2 MLJ 389 7 fre 2MLJ 382. 

4 (1959)2MLJ 215 8 (1968) 81 LW. (Sh N.) 94. 

5 (1964)1MLJ 386 


80 


634 THE MADRAS LAW JOURNAL REPORTS. (1969 


real This finding was not adveited to by the appellate authority or the revision 
authority Further, the petitioner has said that his sons, who were admittedly 
trading in trunk boxes, required the premises Henceé the petitioner has proved 
that he required the premisesfor 2 business carried on by hım or by hıs sons. The 
one main limb of the section 1s satisfied The Courts below have also noticed that 
im the peculiar circumstances, no application for quota could be made at Madurai 
without a business premises The landlord’s tention to get the premises cannot 
be lightly characterised as non-genuine or for an oblique purpose The vague 
suggestion that there 1s enmity between the petitioner and a partner of the respon- 
dent firm stands only as a bare suggestion Applying the tests laid down by 
Panchapakesa Ayyar, J. Balakrishna Ayyar, J, and Ramachandra Iyer, G. J., I 
hold that the desire of the landlord ın the instant case 1s not a mere wish but was 
reflection of a genuine desire to occupy, for his business, the Madurai premises for 
‘which he was prepaied, as far as he could. 


Even considering the business carried on by the sons at Dindigul, ıt can 
reasonably be concluded that for that business at least the premises was required 
Regarding the question of bona fides ıt ıs now made clear in N Sampathu Chetty v S. 
V. Bapulal, and Anandhayee Ammal v. S. M Khaja & Co®, that bona fide means : 


ce 


ın cases under section 10 (3) (a), the landlord honestly desires to 
occupy the premises from which eviction 1s sought and his claimis nota device 
to serve an oblique purpose,” 


Bona fides 1s alien for consideration, unless it fis proved that there 1s a device im 
the proceeding other than honest 


“ Where there 1s a foundation or reasonable material for a Judge to come to 
the conclusion that there 1s a business either by the landlord or landlady or his on 
her son, as the case may be, and ıt 1s for that business that the premises 1s requi- 
red, there is no reason why the Tribunal should not apply strictly section 10 (3) 
(a) (111) which makes it clear that the landlord would as a matter of course be 
entitled to ıt once that requirement 1s established It 1s not necessary that the son 
should carry on a business ın the city, town or village ın which the property 1s 
situate to enable the fathe: or mother to apply under section 10 (3) (a) (ait) ” 


In the instant case no question of mala fides arises 


One other factor also has to be incidentally referred to The Legislature in 
its wisdom has provided against improper evictions by unscrupulous landlords by 
providing a safety valve ın section 10 (5) (a) of the Act, which ene bles the tenant to 
ask for restitution ın case the landlord fails to occupy the premises. Section 10 (5) 
(a) ıs sımılar to section 16 (1) ofthe Act The latter provides a right to the tenant 
to occupy if the building 1s not demolished as represented , the former provides a 
simular right to the tenant if the building ıs not occupied within one month of the 
date of obtaining possession or having occupied it vacates the same without reaso- 
nable cause within six months from that date With this safeguard duly provided 
in the Act and in the conspectus of the facts ır the instant case and having regard to 
the real need of the petitioner and/or his sons, I am of the opinion that the order of 
the learned District Judge is nregular Itis therefore set aside and this Civil 
Revision petition 1s allowed The respondent 1s given time wll 31st December, 
1969, to vacate the same There will be no order as to costs 


S.V.J Petihon allowed 


ee e a a e ` 
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(FULL BENCH.) 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT — MR M _  ANANTANARAYANAN, Chef Justice, MR. Jestice 

P. RAMAKRISHNAN AND MR. Justice M NATESAN 

(In the matter of instrument dated 16-9-1964 executed by Messrs Simpson and General 
‘Finance Company Limited, Madras and surcharge leviable thereon under section 135 of the 
Madras City Municipal Corporation Act, 1919 and referred to under seetion 57 of the Stamp Act 
The Chief Controlling Revenue Authority, 

Board of Revenue, Madras . Pettisoner” 

y 


Simpson and General Finance Co., Limited, Madras .. Respondent. 


Stamp Act (II of 1899), sectron 9 and Madras City Muncıpal Act, (IV of 1919), 
Sections 98 and 135—JInstrument transferring immoveable properties--Exemption granted 
from stamp duty under Stamp Act—Levy of surcharge on such instrument by Munıcıpal 
Corporation. 


The question for decision was “* whether an exemption granted under section 9 
of the Stamp Act can amount to an exemption from payment of surcharge 
levi: ble under section 135 of the Madras City Municipal Corporation Act, 1919 
and whether the instrument referred to “ıs so exempt from payment of 
surcharge duty also ” 


Held, section 98 (A) Madıas Municpal Act itself makes ıt clear that the duty 
cannot be levied, in the case of an instrument, which 1s not lable to duty at all 
under the Stamp Act. The tax is an additional tax or burden upon a pre-exist- 
mg tax under the Stamp Act, and could be appropriately levied, only where 
the instrument is hable to duty unde: the Stamp Act and not otherwise. Where 
there is an instrument, which 1s not atall liable to stamp duty under the Indian 
Stamp Act, no surcharge could be levied, because, in law, this duty under 
section 98 has to be “‘m the form of a surcharge on the duty imposed by the 
Indian Stamp Act” Where the tax or charge itself cannot be levied on the 
grounds of a statutory exemption, the question of imposing a further surcharge 
cannot legitimately atise 

Held, on facts, so long as that exemption 1s enforced, the instrument cannot 
either be taxed to duty under the Indian Stamp Act, or made the subject of sur- 
charge thereon by the Madras City Munıcıpal Corporation Act. 

Case referred to the High Court by the Chief Controlling Revenue Authority, 
-Madras under section 57 of the Indian Stamp Act, 1899 in the matter of instrument, 
-dated 16th September, 1964 executed between M/s Simpson and General Finance 

Co , Ltd., Madras and M/s Simpson and Co, Ltd, and the levy of surcharge ou 
the said instrument, for the decision of this Court as on the following question of 
law, namely : 

“ Whether an exemption granted under section 9 of the Stamp Act can amount 
to an exemption from payment of surcharge leviable under section 135 of the 
Madras City Municipal Corporation Act, 1919 and whether the instrument 
referred to 1s so exempt from payment of surcharge duly also ” 

The Additional Government Pleader, for Referrmg Officer 

C S. Padmanabhan, for M|s.'King and Patridge, for Respondent. 

The Judgment of the Court was delivered by 

Anantanarayanan, C 7 —The point involved in this Reference 1s a short but an 

interesting one Under section 9 of the Indian Stamp Act, 1899, there 1s a statutory 
power in the Government, not merely to reduce the stamp duty upon any particular 
category of ınstruments, but to remit the stamp duty altogether. Sınce the 
provisions of any Act have to be read harmoniously, as far as possible, section 9 has 
-cleaily to be construed as a limitation or restriction upon the scope of section 3, 
which is the charging section, and which specifies the instruments chargeable with 
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duty under the Act. This power under section 9 ıs to be exercised, according to 

the Legislature, “ by rule or order published ın the Official Gazette.” Under sec- 

tion 76 (2) of the Stamp Act, “All Rules published as required by this section shall, 

upon such publication, have effect as if enacted by this Act’? The facts in the 
present case are not ın dispute The Respondent (Messrs. Simpson and General 

Finance Co, Limited, Madras) executed an ınstrumnnt dated 16th September, 

1964 (Exhibit A) transferring certain properties ın favour of Simpson and Com- 
pany, which ısa subsidiary Company of the Respondent concern. This instrument 

is not liable to stamp duty, as ıt 1s totally exempted by the exemption No. 58 of 
Government Notification No 13 dated 17th December, 1938. Under those circum- 

stances, we must certainly construe this exemption as part of the Rules, and 

an integral part of the Act itself, by virtue of section 76, so that the clear consequence~ 
is that this instrument has been totally removed from the ambit of the provisions of 
the Stamp Act. : 


We may now proceed to the point immediately ın issue. The Madras City 
Municipal Corporation Act (IV of 1919), contams two important provisions, 
with regard to the power of the Local Body to levy transfer duty upon instruments 
relating to transfers of immovable property, within its jurisdiction. Section 98 1s 
the source of power, and ıt is in the following terms : 


“The Council may levy— 

(2) to (g) j i * 2 

(h) a duty on certain transfers of property ın the shape of an additional stamp. 
duty ” 


This is the source of the taxing power Actually, the taxing provision is m 
section 135 of the same Act, and section 135 (a) runs as follows > 


“ The duty on transfers of property shall be levred— 
(a) in the form of a surcharge on the duty imposed by the Indian Stamp Act, 
1899, as in force for the time being ın the State of Madras, on every instrument 


of the description specified below, which relates to immovable property situated. 
within the lımıts of the City ” 


Section 135 (4) need not be set forth verbatim here, but we may note that this 
sub-section relates to the rate at which this surcharg: is to be levied, and it indicates 
that the rate may be as “fixed by the State Government, not exceeding five per 
centum, on the amount specified below against such instrument. Ünder this 
follows the enumeration of the description of instruments, namely, sales, exchanges, 
gifts and mortgages with possession, of immovable properties The amount on 
which the duty should be levied 1s stated as, respectively, the amount or value of 
the consideration for the sale, as relating to sales, the value of the property of the 
greater value, as relating to exchanges, the value of the property, as set forth in the 
instrument of gifts, and the amount secured by the mortgage, as relating to 
mortgages. 


, The present Reference arises from a doubt felt by the concerned Authority, 
whether, notwithstanding the exemption granted under section 9 of the Stamp Act, 
which as we observed, takes that instrument out of the ambit of the Act altogether, 
the Madras City Municipal Corporation may, nevertheless, be entitled to levy a 
surcharge on the amount forming the value of the consideration, under section 98 
read with sections 135 (a) and 135 (b) of the Act. The simple answer to this question 
depends upon our interpretation of sections 98 and 135 (a) and (b), as those relevant 
provisions do specify the source of the power to levy the tax, and also the character 
and basis of the tax ın question. 


We have very carefully considered this question. In our view, section 98 (4) 
itself makes it clear that the duty cannot be levied, in the case of an instrument, which 
is not lable to duty at all under the Stamp Act. For, the relevant words are : 


“a duty on certain transfer of property in the shape of an additional stamp 
duty.” 
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These words, we think, render it clear beyond doubt that the tax isan additiona! 
tax or burden upon a pre-existing tax under the Stamp Act, and could be appropria- 
tely levied, only where the instruments liable to duty under the Stamp Act, and not 
otherwise The point in issue 1s rendered even more definite by the words of sec- 
tion 135 (a), namely, that the duty 1s to be levied “ ın the form of a surcharge on 
the duty imposed by the Indian Stamp Act, 1899, as in force for the time being in 
the State of Madras.” These words, considered together, clearly imply that where 
there is an instrument, which is not at’all liable to stamp duty under the Indian 
Stamp Act, 1899, as ın force for the tirne being, no surcharge could he levied, be- 
cause, in law, this duty under section 96 has to be “ in the form of a surcharge on 
the duty imposed by the Indian Stamp Act’? Undoubtedly, under section 135 (5), 
the rates mike it clear thet this surcharge 1s not to be a proportion of the stamp 
duty itself, but will be a rate on the amount of the consideration or the value of the 
concerned property, not exceeding five per cent. The learned Additional Govern- 
ment Pleader brings it to our notice that, as the facts stand to-day surcharges do 
exceed the duty leviable under the Stamp Act But, ıt is clearly essential that the 
instrument should be liable to duty under the Stamp Act, before the power under 
section 98 could be invoked, to lay an additional burden, or before, any surcharge 
itself could be formulated and enforced. 


The argument per contra, of the learned Additional Government Pleader would 
not merely Le illogical, but would lead to the manifest absurdity that even with re- 
gard to instruments, which are not at all liable for duty under the Stamp Act, 1t may 
be upon grounds of public mterest or public policy, a body lke the Municipal 

-Corporation, could still claim a power, independently, to tax that property, ignoring 
such public interest or ground of public policy We have no reason to think that 
that was ever the intendment of the Legislature Certain arguments were also 
addressed upon the meaning of the word ‘surcharge’, and we have been at some 
pains to scrutinise the standard Law Lexicons and Dictionaries. But, we find that 
what is probably the most happy and appropriate elucidation of this expression 1s 
by Ramachandra Iyer, J , (as he then was), ın Rayagopalacharıar v State of Madras) 
in the following words. The learned Judge said : 


“The word ‘surcharge ? implies an excess or additional burden, or amount 
of money charges ” 


In the one enactment, of a parallel kind, to which our attention has been drawn, 
namely, the Madras Local Revenue (Surcharge) Act (XXIX of 1954), we find 
the word cmployed'ın the very same sense, and actually, under this provision, sur- 
charge is to be a proportion of the charge or land revenue, at a specified rate. 
Under Explanahon (1) to section 3, land revenue remitted “ shall not be deemed to 
be land revenue payable for the purpose of this section”. That ıs another instance 
of the principle that, where the tax or charge itself cannot be levied on the ground 
of a statutory exemption, the question of imposing a further surcharge cannot legi- 
timately arise. Our attention has also been drawn to an early judgment of this 
Court in C S.Nos. 449 of 1917 and 196 of 1920, but we find nothing ın that judgment 
contrary to the view that we have cxpressed ,and, indeed, by implication, it streng- 
thens the inference that we have drawn. 


We are, therefore, clearly of the opınıon that the taxing power in this case can- 
not be exercised by the Madras City Municipal Corporation, for the simple reason 
that this power 1s to impose an additional burden or tax or surcharge ,whatever it 
might be termed, further to the duty levied under the Stamp Act, and this is a case 
in which the instrument itself ıs beyond the ambit of that Act, by the force of a 
statutory provision So long as that exemption 1s enforced, the instrument cannot 
either be taxed to duty under the Indian Stamp Act, or made the subject of surcharge 
thereon by the Madras City Municipal Corporation Act. The Reference is 
answered accordingly. No order as to costs. 


S.V.J. Se Reference answered accordingly. 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRBSENT—MR. Justice A. ALAGIRISWAMI. g 


Pakkle alias D. Parvathı Nadar and others .. Appellants* 
U. 
P. Aiyasami Ganapathı and others Respondents. 


Easeme: t-—Plaintıfs having a common right over water ın tank belonging to otllage—Pollution 
of water by defendanis—Suit for wnjunction—Maintainability—Proof of actual damage 
uf necessary—Fact that water 1s also polluted by others—If can be a defence. 


Once it ıs established that the villagers have a common right over the water ın 
the tank for purposes of using ıt for their bathing and drinking purposes, any 
interference with that right would give them a cause of action, even though the 
interference is not ın respect of a land belonging to the plaintiffs The action of 
the defendants would amount to nuisance 


Of course, while ın the case of riparian owners ielıef may be obtamable by the 
mere fact of the pollution even though there may not, ın fact, be any sensible 
meonvenience or reduction of the comforts of the riparian owner, in the case of 
persons, who merely have a right over a property not belonging to them, damage 
ın fact, would have to be proved. 


The plaintiffs would be entitled to an injunction even though the land in 
respect of which they clarmed injunction is not owned by them and the only 
right which they have ıs a common right over the property belonging to Govern» 
ment and it 1s no defence to the action thatthe people other than the defendants 
have already done somethmg which had the effect of making the water in the 
tank brackish. 


It cannot be said that in the present case the plaintiffs have been guilty of such 
an amount of acquiescence as would disentitle them to an injunction ; nor can 
the damage to them be compensated by money It cannot also be said that 
owing to the polluting matter poured into the tank by persons other than the 
defendants the plaintiffs could never be restored to the rights which they have 
established. 


Appeal against the decree of the Sub-Court, Tuticorin, in A.S. No. 48 of 1963 
preferred against the decree of the District Munsif, Tuticorin, in O.S. No. 361 of 
1961. i 


R. G. Rajan, for Appellants. 
T. R. Thyagarajan, for Ist Respondent. 
The Court delivered the following 


JupcmMent.—The appeal arises out of a surt filed by the plaintiffs in a representa» 
tive capacity on behalf of the villagers of Pottalkadu to restrain the defendants from 
laying salt pans ın the bed of the suit tank thereby making the water ın it useless to 
the people for bathing and taking drinking water The defendants contended that 
the plaintiffs are not the representatives of Pottalkadu village, that the suit land is 
not a tank, that only during the rainy season there used to be stagnation of water 
in the pits, that the villagers used to take water from another tank, that there are 
salt pans all round the suit land, and that the suit land 1s fit only for raising salt pans 
and that there 1s no drinking water ın that locality. The trial Court held that some 
of the villagers used to take water from the suit tank, thatthe cattle also used to drink 
water from it and that the villagers used to take bath and wash their cattle therein. 
All the same, 1t took the view that as during the past about ten years, a number of 
persons have laid extensive salt pans almost on all the sides of the suit tank with the 
result that even if the rain water were to gather and flow into the suit tank, it cannot 
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but be saltısh and ıt cannot be said that water has become saltısh because of the 
defendants layıng salt pans m a portion of the suit tank and therefore, the plaintiffs 
were not entitled to the relief of injunction asked for against the defendants On 
appeal, the lower appellate Court held that the property ın dispute is a tank and it 
has been recognised and used as such by the villagers ın general and that the question 
as to whether the water from the tank is fit for domestic use or not 1s foreign to the 
scope of the present enquiry, but that the question is whether the defendants, though 
they are some of the villagers, are as of right entitled to convert the property or any 
portion thereofinto salt pans that they are not so entitled and therefore an inyunc- 
tion as prayed for can issue Hence ıt allowed the appeal and decreed the suit, 


In this Court ıt 1s urged on behalf of the appellants that the suit tank being a. 
Government property and not the property of the villagers ın general, there can be 
no injunction restraining the defendants from converting the bed of the suit tank info, 
salt pans, and that 1t1sfor the Government, who are the owners of the tank to prevent 
the defendants from doing anything on their property. There ıs no doubt that the 
suit property 1s tank promboke There is no doubt esther thai the plaintiffs have no. 
proprietary rights ın ıt, even though a committee of the village might have been 
looking after ıt , nor have the defendants any permission granted to them to use the 
tank bed for purposes of converting ıt into salt pans. There ıs also no doubt, as 
held by both the Courts below, that the water in the surt tank has been used by the 
villagers in general It 1s also reasonably clear from the evidence that the water 
must have been so used from tıme immemorial Even so, the learned appellate 
Judge 1s not correct in saying that the question whether the water from the tank. 
ıs fit for domestic use or not 1s foreign to the scope of the enquiry and the only 
question 1s whether the defendants are, as of right, entitled to convert the property 
or any portion thereof into salt pans. The plaintiffs not being the owners of the 
land, are not entitled to an injunction restrainıng the defendants, unless some right of” 
theirs 1s infringed Even if the defendants were unlawfully converting the tank. 
into salt pans, 1t 1s a matter between them and the Government, who are the owners 
of the suit land The plaintiffs can have a cause of action, only 1f they had some right 
in the tank and therefore the view of the lower appellate Court on this part of the 
case is not correct It was, therefore, urged on behalf of the appellants that the 
appeal should, atleast, be remanded to the lower appellate Court for giving a finding 
as to whether the plaintiffs have any right over or in respect of the tank as a finding 
on that point ıs necessary for a proper disposal of the appeal. I consider that it 1s 
unnecessary to remand the appeal for that purpose and I have, therefore, been taken 
through the evidence ın this case by the Advocates on both sides and I am satisfied 
that the finding of the trial Court that some of the villagers used to take water from 
the suit tank, that their cattle also used to drink water from the same, and that they- 
used to take bath and wash their cattle therein, ıs correct. But, naturally enough 
not everbody ın the village have been using the water of the tank, nor 1s ıt necessary 
that 1t should have been so used before the villagers can acquire a common right in 
respect of the water ın the tanx. That there used to be water in this tank is also. 
clear from the evidence of D.W I, who says that the overflowing from the suit land 
will flow towards Mathikettan odaı. Itis difficult to accept the evidence of defendants’ 
witnesses that during rainy season water used to spread in the suit land, but would 
drain off in the next day I am of opon therefore, that the villagers have an 
immemorial right to the use of the water in the tank for their drinking and bathing 
purposes, as also for bathing and washing their cattle. It is also reasonably clear 
from the evidence that there is some water at least im the tank and that the water 
has become saltish The evidence on behalf of the plaıntıffs clearly establishes 
this pomts ; ıt has not been serio: sly assailed or shaken by cross-examination.. 
Though the water for drmking purposes seems also to be taken from other places in 
the village, ıt does not mean that the plaintiffs have no righ tover the water in the 
tank It ıs clear from the evidence on either side that the water is now saltish 
It ıs, however, urged on behalf of the appellants that there are salt pans all round 
and that must be responsible for the water ın the tank becommg saltish and that 
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therefore, no injunction can issue in this cse. It ıs further urged that, in any case, 
the action of the defendants has only to a small extent, been responsible for the water 
becoming saltısh and that therefore no myunction can issue. It is this argument 
that seems to have impressed itself on the trial Judge and to have been responsible 
for his dismissing the suit. 


Once it is established that the villagers have a common right over the water 
in the tank for purposes of using 1t for their bathing and drinking purposes, any 
interference with that right woul d give them a cause of action, even though the inter- 
ference is not in respect of a land belonging to the plaintiffs. The action of the 
defendants would amount to a nuisance. According to professor Winfield, a 
nuisance is an unlawful interference with a person's use or enjoyment of land, or 
of some right over, or in connection with it (Winfield, Law of Torts, 4th Edn , page 
436). According to Clerk and Lindsell on Torts, 1947, nuisanceisan act or omission 
which is an interference with, disturbance of or annoyance to a person in the exercise 
or enjoyment of (a) a right belonging to him as a member of the public, when it is a 
public nuisance, or (4) his ownership or occupation of land or of some easement, 
‘quasi-easement or other right used or enjoyed in connection with land, when itis a 
private nuisance. According to Salmond on Torts, 13th Edn., page 233— 


“The pollution of a natural stream is a wrong actionable at the suit of any ripa- 
rian owner past whose land the water so polluted flows, and, as we have just seen, 
pollution even of underground water is also actionable. The term pollution iş 
here used in a wide sense to include any alteration of the natural quality of the 
water whereby it 1s rendered less fit for any purpose for which ın its natural state 
it is capable of hemg used. This, it 1s actionable to raise the temperature of the 
stream by discharging into it hot water from a factory, or to make soft water hard 
by discharging into the stream water impregnated with lime, no less than to pollute 
the stream by pouring into ıt the sewage of a town or the chemical refuse from a 
factory.... .... . PE st Aa 


Then he states as follows at page 234 :— 


“ Pollution is actıonable wıthout proof of actual damage The lower owner 
hasarıghttothe continued flow ofthe streamınıts natural gualıty and any 
sensible alteration of this quality which renders the water less fit for any 
purpose 1s an actionable wrong even though the plaintiff has not m fact been 
prevented from making any use of the water which he has hitherto made or now 
desires to make of ıt. There 1s no right of “ reasonable pollution ” 


According to Kerr, “ Treat se on the Law and Practice of Injunctions”, 1927 
Edn., page 217: 


“ A riparian owner ıs entitled to the flow of water past his land, in its natural 
state of purity underteriorated by noxious matter discharged into ıt by others 
and any one who fouls the water infringes a right of property of the riparian owner, 
who can maintain an action against the wrong doer without proving that the 
polluation has caused hım actula damage and the action can be maintained even 
although other persons may have so fouled the water that the acts of the wrong- 
doer may not have rendered the water less applicable to useful purposes than it 
was before, for the damage is an mjury to a right, and therefore actionable.” 


At page 238 ıt is observed as follows :— 


“ An injunction will be granted to restrain the fouling of a stream so as to 
render the water unfit for domestic purposes or for cattle to drink or for fish to 
live m ıt or for the purpose of minufacture, so also an injunction will be granted to 
restrain the discharge of heated water into a stream or the pollution of a water 
supply by the escape of gas. A riparian owner miy mantan an action to restrain 
the pollution of a stream without proving that he has sustained actual damage 
by the wrongful act and the fact that thestream has been fouled by other persons 
is no defence to the action.” 
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In Wood and another v. Wand and others, ıt was held :— 


“A riparian proprietor has a right to the natural stream of water flowmg 
through the land in its natural state ; and if the water be polluted by a proprietor 
higher up the stream, so as to occasion damage in law, though not ın fact, to the 
first mentioned proprietor, ıt gives hım a good cause of action against the upper 
proprietor unless the latter have gamed a right by long enjoyment of grant” 


Of course, while ın the case of riparian owners relief may be obtainable by the 
mere fact of the pollution even though there may not, in fact, be any sensible 
inconvenience or reduction of the comforts of the riparian owner, in the caseof per- 
sons, who merely have aright over a property not belonging to them, damage in 
fact, would have to be proved In the above said case,the wrongful act of the defen- 
dant made no practical difference, that 1s, the pollution by the defendants did not 
make ıt less applicable to useful purposes than such water was before But the Court 
held that notwıthstandıng that, the plaintiffs have received damage ın point of law, 
as they had a right to the natural stream flowing through the land in its natural 
state, as an incident to the right to the land on which water course flowed as ıt was a 
case of an injury to a right. It may be that where one 1s not a riparian owner, 
but has only a common right, actual damage may have to be proved. In Grossley 
and Sons Lid v LIghtolwer®, ıt was held that the fact that the stream 1s fouled by 
others, is not a defence to a suit to restrain the fouling by one and that the owner 
of land on the banks ofa river can maıntaın a suit to restrain the fouling of the water 
of the river, without showing that the fouling 1s actually injurious to him 


At page 483, their Lordships says this — 


“ From what has been already said, ıt may be collected that, in my opinion, 
1f the plaintiffs had proved the pollution of the Hebble opposite to their mulls by 
the defendants, they would have had good ground for an injunction, although they 
were not actually usmg the water for their business ” 


Thus, ıt would be seen that the plaintiffs would be entitled to an injunction even 
though the land ın respect of which they claimed injunction 1s not owned by them 
and the only right which they have 1s a common right over the property belonging 
to others and ıt 1s no defence to the action of the plaintiffs that the people other than 
the defendants have already done something which has had the effect of making 
the water ın the tank brackish 


Reliance, is, however, placed by the appellants on three decisions. The first 
of them 1s one reported ın Attorney-General v Gee} There at page 137 the following 


passage occurs .— 


“This brings us to the question whether the nature and extent of the nuisance 
ın this case 1s such that this Court ought to interfere by mjunction to prevent 
it J have throughout felt this point to be of some difficulty. I adhere to the 
opinion which was expressed by me and hy the Lord Chancellor in Attorney. 
General v Sheffield Gas Consumers Co 4, that ıt 1s not ın every case of nuisance that 
this Court should interfere I think that ıt ought not to do so ın cases in which 
the ımjury 1s merely temporary and trifling, but I think that it ought to do so ın 
cases ın which the injury 1s permanent and serious and in determmmg whether 
the injury 1s serious or not, regard must be had to all the consequences which may 
flow from ıt.” 

It is urged that in this case the injury is neither permanent nor serious. I 

cannot agiee It would be seen that ın that very decision their Lordships go on to 
say further as follows :— 


“The injury here is in the course of being abated in the manner I have pointed 
out. The injury when this mformation was filed, I am satisfied, was not greater 


1 (1849) 3 Exch 748:18LJ Ex 305 3 (1870) LR 10 Eq Cases r31 
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or different to what ıt had been ten or twenty years before. Therefore, upon, 
these grounds, I am unable to see that there could possibly be any advantage 
derived by imterfermg by mmyunction ” 


In Lillywhite v. Trimmer, 


‘Bill was filed to restram a local board of health from discharging sewage into 
their river so as to be a nuisance and injury to the plaıntıff The Court, finding 
that the plaintiff sustained no material injury and that the nuisance if any, had been. 
to a great extent abated since the filing of the bill’ remarked that ın cases of this class, 
where important public ınterests are involved, such asthe improvement of the 
drainage of a town, the Court will protect the private rights of the individual if 
affected ın any material degree, but will at the same tıme have regard to the nature 
and extent of the alleged injury, or nuisance and to the balance of inconvenience 
That case can have no application to the facts of this case where ıt 1s not the right 
ofa local board thatıs involvedand theaction ofthe defendants ıs basedon no 
manner of right whatsoever ın the land 


The third case relied upon 1s the onem Wood v. Sutelrffee? There ıt was held 
thata person may by long use acquire a right to the water of a stream free from 
pollution, though he may have no proprietorship in the stream, and may acquire 
a right to pour polluted matter into a stream as against all new comers, but that a 
person having established his right at law ıs not as a matter of course, entitled to an 
injunction, particularly where the ınjunctıon would not restore the plaintiff to the 
right he has established and where the act complained of may be compensated by 
pecuniary damages. It would be noticed from the above decision that a person can 
acquire a right to the water of a stream free from pollution, though he may have 
no proprietorship ın the stream This would help the plaintiffs But the appellants- 
defendants contend that a person having established his right is not, as a matter 
of course entitled to an injunction, particularly where the injunction would not 
restore the plaintiffs to the right they have established im this case because all around 
there are salt pans and the water ın the tank would ın any case become saltish The 
evidence in that case pioved that owing to the increase of polluting matter poured 
into the stream from other sources than that of the defendants’ works, the plainiff 
never could be reinstated ın his original rights and that the damage might be com- 
pensated by money ; and that the plaıntıff had been guilty of such an amount of 
acquiescence as would disentitle him to an injunction Tt cannot be said that in 
the present case the plaintiffs have been guilty ofsuch an amount of acquiescence as 
would disentitle them to an mjunction, nor can the damage to them be compensated 
by money The only question 1s whether owing to the increase of polluting matter 
poured into the stream from other sources than that of the defendant’s work, the 
plaintiffs never could be reinstated in their original rights 


At page 259 ın the above decision ıt ıs observed as follows :— 


““Advertıng to what I conceive to be the conditions which must concur to 
induce this Court to interfere, the first question which arises 1s, whether 
assuming that damage is done by the defendant’s works, the restraining of 
that damages will restore, or tend to restore, the plamtiffs to the mght which 
they had originally of having the water clean to their works Now, as I have 
said, if tt was only this, there 1s somebody else fouling the water besides 
me ?, the saymg that would be no defence to such an application, butif by 
reason ofthe whole changein the condition ofthe surrounding country 
and neighbourhood the stream has become polluted to such an extent that 
it cannot be used for the purpose of the plaintiffs’ works the granting the 
injunction to restrain this one wrong-doer, 1f he be such, from continuing his 
works would donogoodto theplamtıfs Itwillnotdo them that good, the 
doing of which 1s alone the ground on which a Court of equity will use its strong 
power to interfere to restrain the defendant’s works from gomg on If, notwith- 
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standing a certain degree of pollution of the water, the plaintiffs can still use the 
water although notso usefully,and then the defendant pollutes ıt to make ıt so much 
worse that they can use ılın a less effective manner than they did before, or if the 
degree of pollution existing, we will say, from Messrs Ripley’s works, may be 
preyented by the plaintiffs by the same process which they were using against 
Mr Sutcliffs ,if that were the state of the case, of course they would have a right 
to say, “ this 1s a case ın which an injunction would restore, or tend to restore, us to 
the rights which we originally had with regard to the stream ° Now, there 1s noth- 
ing to shew me, and I am not able to say from the evidence before me, how far 
the non-user of Messrs Ripley of that extent of pollution which they have of late 
years caused to this water—how far, if they were away, the water ıs polluted by 
the other works (for there are a great many of them, and I have only three brought 
here before me particularly), or how far the pollution arising from those works 
would be so comparatively small as that the plaintiffs might continue to carry 
on their business effectively by using the water But I have this fact, that 
Messrs Rupley’s increase of works has been comparatively recent ,the defendant’s 
dye works did not come into operation until the early part of 1845 Then, were 
the plaintiff, before the defendant’s works came into operation, able to use the 
water of the stream for their works, either ın the shape of using it for washing 
wool, or in the shape of using ıt in boilers Clearly not And, therefore, I think that 
affords a very strong ground for saying that the mere removal of the defendant’s 
works, or preventing the defendant from carryıng on his works in the manner 
in which he now does, really would not have the effect ofcausing the water of 
this stream to come down to the plaintiff’s works ın the same pure and unpolluted 
state, which the plaintiffs, according to their original right, ought to have. 
I do not feel sure, therefore, even if ıt turned upon this part of the case, that the 
granting of the injunction, while ıt would have the effect, if not of ruining the 
defendant, of domg him most serious mischief would, on the other hand, have 
the effect of benefiting the plamtiffs by restoring them, or tending to restore 
them to the rights which they contend for, and which I admıt that they have ” 


Itis not possible ın this case to say that the plaintiffs can never be re-instated 
to their original rıghts The evidence in this case 1s not sufficient to hold that the 
existence of the salt pans or private lands round about has made the water in the 
ank so saltısh that the ınjuncıon restraınıng the defendants from laying salt pans 
would not have any appreciable effect on the quality of the water ın the tank, 
It may be thatifthe Government permits the defendants to lay salt pans in 
the tank, circumstances might arise where the injunction might not be of any 
use But till that contingency arises, I think ıt cannot be said that the position has 
so far deteriorated that the plaintiffs cannot be reasonably restored to their original 
position There 1s no evidence in this case to justify such a conclusion. The 
plaintiffs are therefore, entitled to the myunction which they have prayed for. 
It follows that the judgment of the lower appellate Court allowıng the appeal and 
decreemg the suit 1s correct. 


The second appeal ıs dismissed without costs. Leave granted 
VE Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS ‘ 
PRESENT .—Mr Justice T. RAMAPRASADA Rao 


N. Sivanandam .. Petitioner* 

v. a 
Tribuvendas Vendraven Bros., by power of Attorney Agent ta 
K Govındarajulu, and others . Respondents 


Madras Buildings (Lease and Rent) Control Act (XVIII of 1960), section 10 (2) (22) (a)— 
Sub-letiing and evction—Tenant carrying on business in premises—Formaiton of a 
partnership to do the business—If amounts to sub-lettng—Section 25—Powers of revision 
of a District Court—Lumts—Cuwil Procedure Code (V of 1908), section 115—High 
Court—Revision against orders by District Court made ın revision—Extent and scope of 


The tenant carrying on business ın the premises, formed a partnership to con~ 
tinue the business The landlord filed an application under the Act for eviction 
of the tenant on the ground of sub-letting Under the deed of partnership the 
tenant was to render his wholetime attention to the partnership business 
and inter aha obligated himself not to do any other busımess during the 
subsistence of the partnership The rent for the premises was to be paid from 
the partnership funds The Rent Controller and the Appellate Authority found 
that the tenant did not part with the exclusive and legal possession of the premises. 
The District Judge in revision held that there.was a totality of transfer of lease- 
hold interest to the firm and hence ordered eviction In a revision filed by the 
tenant to the High Court, under section 115 of the Cıvıl Procedure Code, 


Held: The question whether a tenant of a premises creates a partnership result- 
ing in the admussion of another to the possession of the premises, will amount to 
sub-lettıng or not will depend upon the intention of the parties and has to be 
decided on the facts and circumstances of each case 


It is well established that the High Court exercising jurisdiction under section 
115 of the Civil Procedure Code cannot correct a bare error of law or mıs-judg- 
ment of the lower Court on a question of fact sınce such a decision was rendered 
by the subordinate Court m the exercise of 1ts jurisdiction, but if the subordinate 
Court wrongly decides a jurisdictional fact then the consequential decision of 
the subordinate Court 1s liable to interference by the High Court exercising 
Jurisdiction under section 115 of the Cıvıl Procedure Code. 


The revisional jurisdiction of the District Court under section 25 of the Act 1s 
no doubt wider ın scope and content than that envisaged ın section 115 of the Civil 
Procedure Code Nevertheless the lımıt of such revisional power under section 
25 of the Act have been circumscribed and such powers cannot be exercised unless 
there are no materials to support a finding or a finding was based on irrelevant or 
inadmissible matter, or the finding was so perverse that no reasonable person 
could have reached that conclusion or a finding based on an erroneous under- 
standing of the law 


: 


7 

On facts: A fair reading of the partnership deed does not lead to the conclusion 
that the vested leasehold interest of the tenant ın the premises has ever been 
divested by reason of the stipulation that the firm has to pay the rents When 
the tenant obliged himself to work for the firm only and has mdeed precluded 
himself from doing other business during the subsistence of the partnership, the 
only irresistible conclusion 1s that he has a substantial interest ın the partner- 
ship busmess The finding of the District Judge that there was a substitution 
of tenancy in favour of the firm has been reached by an erroneous understand- 
ing of the law of partnership applicable to the matter The concurrent find- 
ings of the Rent Controller and the Appellate Authority are not liable to be set 
aside by the District Judge in the exercise of his revisional jurisdiction 


amm en 
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` Petition under section 115 of Act V of 1908, praying the High Coutt to revise 
the order of the Court of the District Covit, Coimbatore, dated 21st December, 
1965 and madem CG R P No 289/64 (RCA No 89/63 (Prl) Sub-Court, 
Combasatore,R C O P No 461 of 1962, District Munsif and House Rent 
Controller, Combatore) 


V P Ramanand N R Chandran, for Petitioner. 
V Rajagopalacharı and K Raja, for Respondents 
The Court delivered the following 


Jupcment —The tenant ıs the petitioner ın this Civil Revision Petition. 
Proceedings were initiated by the landlord respondent under section 10 (2) (4) (a) 
of the Madras Buildings (Lease and Rent Control) Act, 1960, heremafter referred ’ 
to as the Act, for evictmg the petitioner on the ground that he has sublet the 
premises to respondents 2 and 3 ın this petition The petitioner was carrying on 
business in the suit premises im rice and other grams He along with the 3rd res- 
pondent and others who were not eo nomine parties to these proceedings entered into 
2 partnership on 14th September, 1962, and the name and style of the partner- 
ship business was T V Veerappa Chettiar and Company, which ıs the 2nd 
respondent ın this petition The first respondent filed the above application for 
eviction on the only ground that the petitioner has sublet the premises by associating 
himself with others as partners and for forming a partnership firm ın the premises 
without the written consent of the first respondent. 


It would be convenient at this stage to refer to the terms of partnership formed 
on 14th September, 1962 There were five partners of whom the petitioner and 
the 3rd respondent were two amongst them The sasam of the partnership was 
“T V Veerappa Chettiar and Co” The petitioner was to be the workmg partner 
and he had no obligation to contribute capital The petitioner was to render his 
wholetime attention to the partnership business and inter alia he obligated himself 
not to do any other business during the subsistence of the partnership One other 
stipulation was that the rent for the suit premises of which the petitioner was the 
tenent, was to be paid from the partnership funds 


As already stated, the above partnership started by the petitioner, 3rd 
respondent and others under the name and style of the 2nd respondent, started 
functioning from 19th September, 1962 P W 1 who was the attorney of the 
first respondent states the rental receipts for the subsequent months were issued ın 
the name of the petitioner even though the first 1espondent knew about the alleged 
sub-tenant There 1s evidence that the rents were so paid by the petitioner ın the 
months of October and November, 1962 The petitioner who examined himself as 
R W 1 would state that he was domg business ın rice and other grams ın the suit pre- 
muses and that hejolned others in the said business because he needed financial help 
He also speaks to the dissolution of the firm on 18th Novmber, 1962 The Rent 
Controller, on the above evidence and other materials placed before him, came 
to the conclusion that there ıs absolutely nothing to indicate that the petitioner 
parted with the exclusive and legal possession of the petition premises The appellate 
authority came to a similar conclusion and was of the view that there was no substi- 
tution of the tenancy ın favour of the partnership and the partnership deed, Exhibit 
B-3, does not evidence anything other than that the first respondent took partners 
for carrying on the business which was carried on by him before Both the Rent 
Contioller and the appellate authority relied upon the decision of Subba Rao, J , 
in Rangamannar Chetty v Rangıah! The first respondent took up the matter ın revision 
under section 25 of the Act to the District Court, Coimbatore The learned Dıs- 
trict Judge was of the view that under Exhibit B-3, there was a totality of transfer 
of leasehold interest by the petitioner to the partnership firm and held that according 
to the recitals of the partnership deced ıt was the partnership that has become 
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entitled to be exclusively in possession of the surt premises from the date on which 
ıt was constituted and thet there 1s nothing to show that the petitioner was retaining 
any control over the building He relied upon the decision of the Nagpur High 
Court in Tansukhdas v Shambaı! He also adverted to the other features of the case 
and ultimately held that the order of both the Rent Controller and the appellate 
authority was not m accordance with law and allowed the revision petition As 


against this, the tenant has come up to this Court in revision under section 115 of 
the Code of Civil Procedure. 


Mr V.P Raman, learned Counsel for the petitioner, contended that a 
reprobe into the materials on record and the documentary evidence before ıt was 
unjustified as the findings of the Rent Controller and appellate authority are clear 
and within the purview oflaw His contention 1s that Exhibit B-3, which 1s the main 
sheet anchor ın this case for either party, does not disclose and much less establish 
that there has heen a totality of a surrender of the leasehold interest by the petitioner 
to the partnership firm He relied upon the ratio ın Rangamannar Chetty v Rangıah? 
He also referred to me by way of analogy to the casereported m Devarajulu v. Thaya- 
rammna3, That was a case where one of two partners after dissolution of partnership 
assigned to the other partner, the interest of the partnership, in the premises which 
had been taken on lease by the partners It was held by a Division Bench of this 
Couri that it does not amount to a breach of a covenant prohibiting an assıgn- 
ment of a deed without the consent of the lessor, He also invited my attention 
to the decision of Rajamannar, C J , ım Saswarna Thevar v Ponnu+t, wherein the 
eminent Judge expressed his approval to the four conditions laid by Rajagopala 
Iyengar, J , under which a revisional authority would be entitled to interfere with 
findings of a Subordinate Judge The learned Counsel for the petitioner contends 
that the learned District Judge ought not to have disturhed the concurrent 
findings of the Rent Controller and the appellate authority. 


Sri V Rajagopalacharı contending contra argued that there are telling cir- 
cumstances ın this case which afford an indicia to sustain the order of the learned 
District Judge In particular he would submit that the stipulation enabling the 
partnership to pay the rents of the suit premises, the absence of any controlling 
interest ın the partnership on the part of the petitioner, the mterdict on the peti- 
tioner not to do any other business, are by themselves, sufficient to take away the 
case from the ratio of Subba Rao, J , ın Rangamannar Chetty v. Rangıah?. and that 
therefore the petitioner 1s hable to be evicted Strongreliance was placed by the 
learned Counsel on Associated Hotels of India Lid v R N Kapoor’ and Radhakıshan v. 
Data Ram: In the main the argument was that the circumstances of the case 
connote a total substitution of a new tenant by an overt act on the part of the 
petitioner which was admittedly without the written consent of the first respon- 
dent. This, the learned Counsel would say, tantamounts to surrender of 
exclusive possession of leasehold mterest and extınctıon of such interest ın the 

original tenant and these being violative of the express provisions of the Act, the 
petitioner should suffer eviction He also invited my attention to the decicion 
in Panduranga v Maruti”, and submitted that the Court cannot while exercising 
jurisdiction under section 115, correct errors of fact however gross they may 
be or even errors of law 


I shall now advert to the last of the contentions of the learned Counsel for the 
respondent No doubt it ıs well established that the High Court, while exercising 
jurisdiction under section 115, Civil Procedure Code, cannot correct a bare error 
of law or a mıs-judgment of the lower Court on a question of fact, smce such a 
decision was rendered by the Subordinate Court ın the exercise of its Jurisdiction It 
is also equally well established that if foi the purpose of exercise of such jurisdiction 
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by the Courts below, a jurisdictional fact has to be found and :f ın the course of such 
an investigation the subordinate Court wrongly decides on the existence or other- 
wise of a jurisdictional fact, then the consequential decision rendered by the 
Subordinate Court ın question 1s susceptible to interference at the level of the High 
Court exercising revisional powers under section 115, Civil Procedure Code In 
the ınstant case ıt 1s no doubt true that the District Court was exercising revisional 
jurisdiction under section 25 of the Act which 1s indeed wider ın scope and content 
than that envisaged in section 115, Civil Procedure Code Nevertheless Rajagopala 
Iyengar, J , has very righlty crrcumbscribed the limits of a revistonal authority acting 
under similar circumstances under the Madıas Buildings (Lease and Rent Control) 
Act, (XXV of 1949) Under the Act of 1949 the powers of the Court exercising 
revision jurisdiction under section 12 (b) therein are ın part materia with the powers 


exercisable by the District Court under section 25 of the Act The leained Judge 
sald : 


“ The only proper way of defining the relative jurisdiction of the appellate and 
revisional authorities constituted under the Madras Buildings (Lease and Rent 
Control) Act 1s to hold that while an appellate authority 1s entitled to examine 
every question of fact and law dealt within, or arising out of, an order of the 
Rent Controller, a revisional authority, while undoubtedly can interfere with 
questions of law, where the Rent Control Act or any provision has been mis- 
construed, cannot normally interfere with findings of fact unless (a) there were no 
other materials on which such a finding could be based, or (6) the findıng has heen 
reached. by a consideration of irrelevant or inadmissible matter, or (c) 1t 1s so per- 
verse that no reasonable person could have reached that conclusion, or (d) the 
finding had been reached by an erroneous understanding of the law applicable 
to the matter To hold that a revisional authority could interfere with findings 
of fact of an appellate authority without regard to these limitations would be to 
conveit a revision into a regular appeal and to obliterate the distinction between 
zppeals and revisions which the Act has taken care to provide ” 


The above passage was quoted with approval by Rajamannar, G J, in 
Sasıvarna Thevar v Ponnu! 


The learned District Judge ın this case while differing from the concurrent 
findings of the Tribunals of the lower hierarchy, found for himself certain facts so 
as to vest ın him the jurisdiction to decide and ın particular enquired for himself 
whether the act of the petitioner can be characterised as sub-letting But for the 
finding of such jurisdictional fact by him, the learned District Judge could not have 
ordered eviction Whilst finding such a jurisdictional fact he acted erroneously 
by misunderstanding the law applicable m the matter Indeed the finding has 
been reached by a consideration of irrelevant matter In such circumstances the 
High Court is not bereft of authority even though it ıs acting under section 115, 
Civil Procedure Code I am unable, therefore, to acept the contention of the 
learned Counsel for the respondent that the order of the learned District Judge can- 
not be set aside ın exercise of revisional jurisdiction of this Court 


The learned District Judge placed considerable ımportance on three factors on 
which the arguments of the learned Counsel for the 1espondent rested in this Court. 
The first circumstences 1s that the partnership as an entity obliged itself to pay the 
rent instead of the petitioner (o Factually, however, ın this case ıt was the petitioner 
who had paid the rents even after the formation of the firm and until ıts dissolution. 
Be that as ıt may, whether the stipulation of payment of rent by the petitioner 
tantamounts to substitution of the original tenant ıs the question A partnership 
ıs the relation between persons who have agıced to share the profits of a business 
carried on by all or any of them acting for all This enterprise resulting out of 
such a co-ordinated relationship between persons ıs called a partnership firm 
A partner is the agent of the firm for the business of the firm Such being the 
incidence of the partnership, an agreement between the partners that the payment 
of vent should be channelised through the partnership does not mean that the peti- 
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tioner 1s substituting the control over the leasehold interest ın the suit premises ın 
another In this case there ıs no evidence as was the case ın Radhakıshan v Data 
Ramt, wherein ıt was obvious that what was done by the tenant in admitting a third 
party to partnership was making him a partner in the tenancy as such A fair 
reading of Exhibit B-3 does not lead to the conclusion that the vested leasehold right 
of the petitione: ın the premises has ever been divested by reason of the stipulation 
that the partnership has to pay the rents 


The second stipulation that was pressed into service by the learned Counsel 
for the respondent was that the petitioner has no controlling interest ın the partner- 
ship Itis to be noted that the petitioner constituted himself as the working partner 
of the firm and obliged himself to devote his whole-time attention therein I do 
not agree with the extreme contention that only persons such as managing partner 
or afinancial partnercan be characterised as havınga controlling interest ına 
partnership firm The word ‘ controlling’ is relative ın scope and it has to be 
understood with reference to the nature of interest undertaken by a partner ina firm 
The decision ın Chapha v Smith*, referred tom Rangamannar Chettyv Rangıah3, was 
quoted by the learned Counsel for the petitioner ın support ofhisargument Therein 
the person assigned his business to a company of which he was the managing 
duector and ın which he had a controlling interest In those circumstances ıt was 
held that there was no sub-lettmg The learned Counsel for the respondent 
distinguished this case by pointing out that in the instant case, no such controlling 
ınterest ıs seen When a person obliges himself to work for the firm only and has 
indeed precluded himself from doing other business, during the subsistence of the 
partnership (which 1s the third stipulation referred to above), the only irresistible 
conclusion is that he has a substantial interest ın the partnership busmess In this 
view, Iam unable to agree that the three circumstances culled out by the learned 
Counsel for the respondent and adverted to by the learned District Judge to find 
the jurisdictional fact are sufficient to disturb the concurrent findings of the Rent 
Controlle and the appellate authority 


Another important aspect of the case which prompted the learned District 
Judge to reverse the decision of the appellate authority was that according to him, 
the cırcumsa nces justify an inference that possession of the suit property was taken by 
the partnership firm to the exclusion of the petitioner I am afraid that thisfinding 
of the learned District Judge 1s hit by conditions (4), (c) and (d) prescribed by 
Rajagopala Ayyangar, J , reterred to above No case has been made out by the 
landlord to bring home such extmction of such lease-hold interest on the part of 
the petitioner The recitals m Exhibit B-3, cannot prompt a reasonable person to 
reach that conclusion. The finding of the learned District Judge that there was 
a substitution of tenancy in favour of the partnership has been reached by an 
erroneous understanding of the law of partnership applicableto thısmatter Strong 
reliance was placed upon the decision ın Radhakishan v. Data Ramt, That was a 
case where the learned Judge repeatedly found that the intention of the tenant in 
creating a parinership was toimducta partner ın the tenancy and share in the 
tenancy. They found such an ıntentıon and finally observed at p 830 : 

“ No hard and fast rule can be laid down as to whether ın all cases of partner- 
ship the admussion of another partner to the joint possession of the shop will or 
will not amount to sub-lettng Each case will depend upon its own facts ” 

My attention was drawn to the decision in Associated Hotels of India Lid v. 

R N Kapoor! In that case the Court was concerned with laying down the law 
relating to the distinguishing features of a lease ın contradistinction to a licence 
I do not think that ın that case, Subba Rao, J, (as he then was in the Supreme 
Court) desired to whittle down or depart from the rule pronounced by him in 
Rangamannar Chetty v Rangıah? On the other hand, he observed as follows 

“ Ai one time ıt was thought that the test of exclusive possession was infalliable 

and if a person was given exclusive possession of a premises, 1t would conclusively 
we SS Ra 
61) ALJ 82 3 (1952) 1 M,LJ 652. 
> ie yi KB. 198. 4, (1960) S.G.J. 453 : (1960) 1 S.G.R, 368. 
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But there was a change and the recent trend of 
Errington v. Errington’, wherein Lord Denning 
ect summarizes the result of his discussion thus 


although a person who is let into exclusive 
ao A red to be tenant, nevertheless he will not 
2 “© gatıve any mtention to create a tenancy.’ 
Z G 
A 


Lane*, considered the legal position and 







on) 
_-c’ page 1201, Somervell, L J , stated : 


a that would seem to have been found is, as one would 
Epe 


end on the mtention of the parties ? 
AJ, sad much to the same effect at page 1202 : 


rhe question ın all these cases is one of intention : Did the circumstances 
y_and the conduct of the parties show thatall that was tended was that the occupier 
should have a personal privilege with no interest in the land’ .”* 


Tt ıs therefore fairly clear that the matter has to be adjudged on the intention 
of the parties The learnzd District Judge did not bear this ın mind, but re- 
discussed the evidence, did not apply the correct law and ultimately found a fact, 
thus vesting ın himself jurisdiction to order eviction. The decision in Rangamannar 
Chetty v Ranguah’, is still applicable to the facts of the case In my opinion, the oniy 
circumstances that the partnership should pay the rent does not take the mstant 
case away from the ratio in Rangamannar Chetty v Rangiah®, which 1s as follows :— 


“ There cannot be a sub-letting unless the lessee parted with legal possession. 
The mere fact that another 1s allowed to use the premises while the lessee retains 
the legal possession is not enough to create 2 sub-lease. To create a lease or sub- 
lease a right to exclusive possession and enjoyment of the property should be 
conferred on another Taking in other partners ın his busmess by a lessee will 
not by itself constitute sub-letting and the lessee is not liable to eviction under the 
provisions of Madras Act (XXV of 1949) ” 


I am therefore unable to agree with the contentions of the learned Counsel for the 
respondent that the order of the District Judge ıs well founded. This Civil 
Revision Petition 1s therefore allowed with costs and the decision of the learned 
District Judge 1s set aside. 


V.S. ———— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. M. ANANTANARAYANAN, Chief Justice, AND MR. JusTIGE 
M. NATESAN 
M.G. Amırthalıngam 
1. 
K P. Arunachalam and others . Respondents. 


Contempt of Gourt—Injunction restraining the appellant (Advocate) from Junctioning as Mi anag- 
ing Durector—Appellant flouting the mjunchon—Farlure of the appellant to bring the 
facts before the Court—Unconditional and unqualified apology—Appellant, uf purged 
himself of the contempt of Court he had committed 


In the present case, it 1s not the order which misled the appellant, and that is 
not in dispute But whatmıght have presumably misled the individual concerned 
was the vigour of the subsequent events, such as the new Articles of Association, a 
fresh resolution of the Board and the approval of that resolution, and he might 


.. Appellant* 


1 (1951) 1 ALE R 149 3 (1952) 1MLJ. 652. 
2 tan) 1 Al E R 1199. > 
* L.P.A.No. 59 of 1967. ` 9th July, 1968, 
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have bona fide thought that there was a new jural basis, n 
of the original injunction, on which he could function 


It is very likely that the appellent thought bona fi 
function as Managing Director on the new jural basis, approve: 
had been by the explicit intimation of the Company Law Board.’ 
it was his duty to have brought the facts to the knowledge of the 
have prayed for a modification or cancellation of the injunction, un 
of the rule He ought not to have taken upon himself the grave re 
of flouting the injunction, thinking that the breach would only be tech 


The appellant has filed an affidavit, not merely expressing regret for his ¢ 
but acknowledging that the error was 2 grave one which amounted in 
contempt of Court, and tendering an unconditional and unqualified ap 
for his conduct, and throwmg himself on the mercy of the Court. Having reg 
to the circumstances of the standing, knowledge and experience of the appellant as 
Advocate and his present apology, the interests of justice do not require that he 
should be mulcted ın fine He has already learnt his lesson. By his unqualified 
apology he has purged himself of the contempt which he has committed 


Appeal under clause 15 of the Letters Patent against the order of the Honour- 
able Mr Justice Kailasam, dated 3rd November, 1967 and passed in C M P. No, 
1114 of 1967 petition presented to the High Court to punish the respondent therein 
for contempt of Court committed by hım in actıng as Managing Director of the 
company—Rajeswarı Mulls Ltd , in violation of the order of injunction granted by 
this Court dated 10th March, 1965 and madem AAO No 200f 1965—preferred 
to the High Court against the order of the Court of the Subordinate Judge of Vellore 
ee 22nd December, 1964 and made n I A No 668 of 1964inO S No 140 of 
1964. 


V. Rayagopalacharı for A Venkatachalam, for Appellant. 
V. Thyagarajan for T Raghavan, for Respondents. 
The Order of the Court was made by 


Anantanarayanan, C J —Though this matter has had a very protracted history 
in the light of the actual disposal that we propose to make of this appeal from the 
judgment of Kailasam, J., ın CG MA No 20 of 1965, it 1s sufficient to set forth only 
a few salient facts. Not merely this, but it 1s also desirable that we should be very 
concise ın our observations, as the main litigation 1s still pending, and there are 
several controversies between the parties that have to be still resolved, upon the 
principles of Company Law relevant to the litigation. 


We might commence with the interim injunction ordered by the Subordinate 
Judge’s Court of Vellore on 7th November, 1964, in an interlocutory application m 
O.S No 132 of 1964, restraining the defendants from passing the proposed Resolu- 
tions 2 (a), 2 (b) and 2 (c) in the Agenda for the General Meeting to be held on 11th 
November, 1964. Admittedly on the forenoon of llth November, 1964, only 
other mon-controversial resolutions were passed, and the consideration of items 
2 (a), 2 (6) and 2 (c) was adjourned to the afternoon The interim injunc- 
tion was vacated by the Court that forenoon and the resolutions were passed in the 
afternoon On 23rd November, 1964, the plamtınO S No 140 of 1964 was filed 
for a declaration that the Managing Agents were entitled to contınue as such, and 
that the Resolutions 2 (a), 2 (b) and 2 (c) were mvalıd Itis rmportant to note that 
the prayer was, as far as the present appellant 1s concerned, (then second defendant), 
to restrain him from functioning as Managing Director in pursuance of these 
resolutions. 


C M A No 20 of 1965 arose out of the dismissal of an application forinterum 
injunction, andI A No 486 of 1965 was also filed in that proceeding in this Court. 
The High Court’s order of junction was passed on 10th March, 1965 On 6th 
March, 1965, the period of sıx months from the death of Mr Govındaraja, one 
of the partners of the Managing Agency firm, expired and the Company Law Board 
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declined recognition of the Managıng Agency. It was under those circumstances 
that the learned Judge (Kaılasam, J.) before whom the matter came up m C M A. 
No 20 of 1965, 1eferred to the argument of Srı V. Thyagarajan, that the resolu- 
tion was ineffective because of the prohibition under section 269 of the Act, and con- 
firmed the ımjunctıon against the second respondent (present appellant) from 
functioning as Managing Director On 29th July, 1965, the Company Law Board 
approved of the appointment of the appellant as Managing Director, under sec- 
tion 269 of the Act CM P No 9636 of 1965 taken out for vacating the injunction 
under the changed circumstances, was dismissed by Kailasam, J , observing that 
the proper course for the petitioners was to file a fresh petition in the trial Court for 
vacating the injunction 


It 1s very ımportant to note that the terms of the actual injunction by Court, 
which has been produced before us, are absolute pendente bie, and though the 
plaint itself refers to myunction ın respect of the Resolutions 2 (a), 2 (b) and 2 (c) 
passed at the meeting on 11th November, 1964, the injunction granted by the Court 
is not qualified by any such language The only meaning therefore can he that, 
whether in pursuance of these resolutions, or whether purportedly actmg on the 
basis of subsequent events, the appellant before us, who 1san Advocate of Court, was 
restrained from functionmg as Managing Director pendente hie Had circums- 
tances transpired which, according to the appellant, made a substantial difference, 
by providing 2 basis for his functioning other than the basis of the resolutions earlier 
referred to, the only proper remedy of the appellant, consistent with his status as 
a legal practitioner and the consideration to be paid by him to the authority and 
dignity of Court, would have been to move the Court which passed the injunction 
to modify ıts terms, ın the light of further events Under Order 39, rule 4, Cıvıl 
Procedure Code, such a specific procedure exists, and there can be no doubt what- 
ever that, if the party did not function ın this manner, but acted onhis own presumed 
interpretation of subsequent events, however dona fide he might be, he ran, and does 
a i grave risk of being commıtted for contempt of Court. As Kaulasam, J, 
observed . 


«The order of injunction was ın absolute terms, and it is not permissible for the 
respondent to construe the order ın a manner that would suit him. The failure 
of the respondent to move the Court for cancellation of the order of injunction 
proves his tention to act as the Managing Director ın spite of the orders of 
this Court The conduct of the respondent clearly amounts to contempt of 
Court....” 


We need not be taken as fully approbatıng the dictum of the learned Judge, with 
respect, that the failure of the present appellant to move the Court for cancellation 
of the order of junction, amounts to any proof of his intention to flout the orders 
of the Court We have gone very carefully into the facts and probabilities, and 
we are convinced, on the contrary, that such was not his tention. 

But even ıf we accept his explanation that he was misled by the vigour and force 
ofthe subsequent events into believing that his right to function as Managing Direc- 
tor had a new jural basis, and further the sanction by the Company Law Board which 
was beyond the ambit of the injunction, his true remedy, the injunction being 
absolute ın its terms, was to move the Court for ıts modification If he chose, on 
his own interpretation of events, to act as Managing Director without the knowledge 
or leave of the Court, he certainly was ın jeopardy of being convicted for contempt. 

` This 1s the essence of the situation, and ıt 1s not really necessary to proceed into 
any of the other facts at any very great length As the appellant points out, after 
about one and half years from the original event, there was a fresh resolution passed 
by the Board, ın the exercise of their power under the new Article of Association 
brought into force on 23rd June, 1966. This fresh resolution again empowered 
the appellant to act as the Managing Director and we find from the record that the 
Company Law Board defintely expressed the opinion that the origmal permission 
or withdrawal of any objection to the functioning of the appellant as Managing 
Director, enured for the benefit of this resolution also. Hence, ıt is very likely that. 
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the appellant thought, bona fide, that he could function as Managing Director on 
the new jural basis, approved as the resolution had been by the explicit intimation 
of the Company Law Board But, even sò, the ınjunctıon stood unmodified and 
was unqualified ın its terms and his duty, particularly as an Advocate, whose 
very profession ıs the learned one of co-operating in the admunistration of justice 
and ensuring the spirit of the rule of law, enjomed upon him the task of acquamting 
the Court with the facts and obtaming a modification of the injunction 

He did not do this, but acted against the injunction and was hence convicted 
” of contempt of Court, even if the basis be technical As was pointed out ın a very 
early case, Stockes v Banbury Board of Health 1, and we do not think that the pith and 
substance of the matter could be expressed ın more adequate terms — 

**, . the simple and only view 1s that an order must be obeyed and that those 
who wish to get rid of that order must do so by the proper course, an appeal 
So long as it exists, the order must be obyed, and obeyed to the letter, and any 
who does not obey ıt to the letter 1s guilty of committing wilful breach of it, unless 
there be some misapprehension which all mankind are subject to and which may 
mislead him (concerned individual) upon a plain reading of the order.” 

In the present case, 1t 1s not the order which mısled the appellant, and that 1s 
notin dispute It ıs clear and unambiguous, both ın the context of facts ın which 
the order was passed, and in its terms But what might have presumably misled 
the individual concerned was the vigour of the subsequent events, such as the new 
Articles of Association, a fresh resolution of the Board and the approval of that re- 
solution, and he might have bona fide thought that there was a new jural basis, not 
within the mischief of the orıgınal injunction, on which he could function But we 
must repeat that 1f he felt thus, ıt was his duty to have brought the facts to the 
knowledge of the Court, and to have prayed for a modification or cancellation of 
the injunction, under the terms of the rule. He ought not to have taken upon 
himself the grave responsibility of flouting the mjunction, thinking that the breach 
would only be technical. 


The appellant ıs an young man, with about eight years experience at the Bar 
After finding him guilty of contempt of Court, the learned Judge (Kailasam, J) has 
imposed on hım a fine of Rs. 1,000, taking the view that thisis a wilful breach. 
We are of the view thatthere are extenuating circumstances, and that there may be 
a large element of bona fides, ın the misapprehenion in the mind of the appellant 
about his further plain duty, both to himself and to Court The appellant has 
today filed an affidavit before us, not merely expressing regret for his conduct, but 
acknowledging that the error was a grave one which amounted ın fact to contempt 
of Court, and tendering an unconditional and unqualified apology for his conduct, 
and throwmg himself on the mercy of the Court In our view, having regard to 
the circumstances of the standing, knowledge and experience of the appellant, and 
his present apology, the interests of justice do not require that he should be mulcted 
ın fine. He has already learned his lesson We accept the unqualified apology, 
and hold that he has thereby purged himself of the contempt which he 
hascommıtted The appeal ıs allowed to this extent. No costs. The fine if paid 
will be refunded. 


We need not express any further view But since the learned Counsel have 
invited us to do so, we are domg so here, that ıt follows, without the need to state it, 
that the appellant ought not to function a moment further as Managing Director 
of the firm in the light of the existing absolute injunction If he desires to , so 
function on any alleged new jural basis, he has a to move the Sub-Court under the 
relevant rule for modification, or cancellation of the junction Needless to say, 
any such application has to be subject to all such objections that may be raised there- 
to by the other party 


VMK. —— Order accordingly. 
[END OF VOLUME (1969) 1 MLJ (Reports) } 
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THE SUPREME COURT OF INDIA. 
(Origiral Jurisdiction.) 


Present —K N Wancmoo, Chief Justice, R S. BacHawar, V. RAMASWAMI, 
G.K Mirren anD K S Hecer, JJ. 


Jagdev Sıngh and another .. Petitioners* 
v. 
The State of Jammu and Kashmir .. Respondent. 


Defence of India Rules (1962), Rules 30 and 30-A (9)—Effect of the rules—Review of deten- 
tion order under rule 30-A (9)—Scope and object—Defective order of review within six 
months followed by valid order of review after six months—If sufficient for continuance 
of detention—Power of Government to cancel defective order under Rule 30-A and pass 
a fresh valid order on same facts 


The effect of rules go and 30- A (9) of the Defence of India Rules would be that 
the detention order passed under rule 30 would be good only for sıx months and 
unless there was a review and the detention order was continued the detenue would 
have to be released. The provisions of rule 30-A are designed to protect the per- 
sonal liberty of the citizens of this country and that 1s why that rule provides that 
every detention order shall be reviewed at an interval of not more than six months 
This ıs a mandatory provision and if 1t ıs not comphed with and the Government 
omits to review the detention order within six months the order must fall and the 
detenue must be released. What applies to an omission to review an order applies 
equally to a case where a review 1s not in accordance with law 


Where, therefore, there has been no review under rule 30-A (9) or a review is 
not in compliance with the provisions of law, the original detention order though 
ıt may have been good when ıt was passed, falls and the detention after the first 
period of six months becomes illegal. 


Thus, where an order of review made within six months was not in accordance 
with law, the fact that an order of review ın accordance with law was made after 
the expiry of six months would not be sufficient for continuing the detention. 
For m such a case the original order falls after sıx months due to want of a proper 
review and there 1s nothing to continue thereafter by a proper order of review 
passed after sıx months. 


A fresh order of detention can be passed on the same facts, if for any reason the 
earlier order of detention has to be revoked by the Government Thére1s nothing 
in the Defence of India Act or the Rules made thereunder which forbids the State 
Government to cancel one order of detention and pass another m its place. 
Equally there 1s nothing ın the Act or the Rules which will bar the Government 
from passing a fresh order of detention on the same facts, ın case the earlier order 
of detention or its co ıtınuance 1s held to be defective for any reason. This is of 


* W.P. Nos. 69 and 71 of 1967. 2 14th August, 1967 ` 
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ins subject to the fact that the fresh order of detention is not vitiated by mala 
ides. 


Now there is no doubt that if (he Government resorts to the device of a series 
of fresh orders after every six months and thus continues the detention ofa detenus 
circumventing the provisions of rule 30-A for review, ıt would certainly be acting 
mala fide. Such a fresh order would be liable to be struck down, not on the ground 
that the Government has no power to passit but on the ground that it 1s mala fide 
exercise of the power. But if the Government has power to pass a fresh order of 
detention on the same facts ın case where the ealier order or its contmuance fails 
for any defect, there 1s no reason why the Government cannot pass such fresh order 
curing that defect In such a case ıt cannot besaid that the fresh order ıs a mala 

Jide order passed to circumvent rule go-A. 


The view taken in Avtar Singh v The State of Jammu and Kashmir, (1968) ML J. 
(Grl) 19 (1968) 1 SG.J 168, im so far as it says that no fresh order can be 
passed even to correct any defectin an order continuing detention under 
rule 30-A (9) 1s not correct. 


Petition under Article 32 of the Constitution of India for enforcement of the 
Fundamental Rights. 


R. V S Mani, Advocate, amicus curiae , for Petitioners (In both the petitions). 


R H Dhebar, R Gopalakrishnan and S. P. Nayar, Advocates, for Respondent 
(In both the petitions). 


The Judgment of the Court was delivered by 


Wanchoo, C 7 —These two petitions under Article 32 of the Constitution raise 
common questions of law and will be dealt with together. The petitioners were 
detained under rule 30 (1)(4) of the Defence of India Rules, 1962 (hereinafter referred 
to as the Rules), under order of the Government ofJammu and Kashmir in March, 
1965. Their detention was continued from tıme to time after review under rule 
go-A. One of such reviews was made in February, 1967. At that time the scope 
of review was governed by judgment dated ıst June, 1965, of Shah, J , (Vacation 
Judge) in Sadhu Singh v. Delhi Administration’ In that case ıt was held that rule 30-A 
relating to review did not require a judicial approach to the question of continuance 
of detention. No opportunity therefore was given to the petitioners to represent their 
cases when the review was made in February, 1967 and their detention was continued 
for a further period of six months Then came the judgment of this Court in P. L. 
Lakhanpal v. The Union of India?. That judgment over-ruled the decision of Shah, J. 
and held that the function of review under rule 30-A was quasi-judicial and therefore 
in exercising it, rules of natural justice had to be complied with. In view of this 
judgment what the respondent did was to hold another review in April, 1967. 
At that time notice was given to the petitioners and they were given a hearing. There- 
after order was passed ın each case on 27th April, 1967 by which the State Govern- 
ment directed the contmuance of the detention orders for a further priod. In the 
meantime the present petitions had been filed on goth March, 1967 and were based 
on the judgment of this Court ın Lakhanpal's case3. 


It is not disputed on behalf of the respondent that Lakhanpal’s case®, will apply 
to the present petitions arid the petitioners will be entitled to release because the pro- 
cedure of a quasi-judicial tribunal was not followed when earlier reviews were made 
from August, 1965 to February, 1967 Relianceis however placed on behalf of the 
respondent ön the review madein April, 1967 and ıt 1s urged that that review was 
in accordance with the view taken by this Court in Lakhanpal’s case?, and therefore 
continuance of detention thereafter 1s justified. Further it 1s urged that even if this 
contention 1s not correct the State Government has power to pass a fresh order of 
detention on the same facts, and even if we allow the present petitions, we should 

1. (1966) 1 S CJ. 215 3 (1966) M.L.J. (Col.) 2. (1968) M.L.J. (Crl.) 18g : (1968) 1 S.C.J- 
133 3-(1966) 4 BGR. agg. 397. > e 
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make it clear that the State Government has such power. It is urged in this connec- 
tion that the judgment of Bhargava, J, ın Avtar Singh v. The State of Jammu and 
Kashmir}, ıs not correct 


The first question therefore is whether the orders of review, dated 27th April, 
1967, are sufficient for the contınuance of detention, even though the earlier orders 
of review passed from August, 1965 to February, 1967 were not properly made in 
view of the judgment of this Court in Lakhanpal’s case?. Reliance in this connec- 
tion is placed on the judgment of this Court in A K Gopalan v. The Government of 
India3. In that case ıt was held that, 


“ it is well settled that ın dealing with a petition for habeas corpus the Court has 
to see whether the detention on the date on which the application is made 18 
legal 1fnothing more has intervened between the date of the application and 
the date of hearing ” 


So it 1s urged for the respondent that as the order passed on review under rule 30-A 
continuing detention on 27th April, 1967 was in accordance with the judgment of 
Lakhanpal’s case*, the earlier orders of review made between August, 1965 and 
February, 1967 which were improper made no difference. 


We cannot accept this contention In A. K. Gopalan’s case3, what had happened 
was that a fresh order was madeon 4th March, 1965 and the detention was under that 
order. The principle laid down in that case 1s unexceptionable , but the question 
is whether that principle applies to the facts of the present case In Gopalan’s case3, 
the question that arose was whether the fresh order of 4th March, 1965 under which 
detention was made was legal, and the Court did not look at the earlier order which 
had been cancelled by the fresh order of 4th March, 1965 In the present cases 
however no fresh orderwas made on 27th April, 1967 and this distinguishes the present 
cases from A K. Gopalan’s case3. Rule 30-A of the Rules was originally not in the rules 
and was introduced some time later Before the troduction of rule 30-A the posi- 
tion was that a detention made under rule 30 would be of indefinite duration. But 
tule 30-A provided for review of detention orders passed under rule 30, and such 
review was to be made at an interval of not more than six months. On such review 
the Government had to decide whether detention orders should contmue or be 
cancelled The effect of rule 30 a long with rule 30-A (9) would therefore be that 
the detention order passed under rule 30 would be good only for six months and unless 
there was a review and the detention order was contmued the detenu would have 
to be released. We cannot accept the contention on behalf of the respondent that 
the detention order wold continue even after six months and the detenu may be 
detained under that order even thereafter without an order under rule 30-A (9), 
contmuing the order of detention It ıs true that rule 30-A (9) only says that the 
Government shall decide whether the detention order should be continued or can- 
celled That however does not mean that ifthe Government omits to make a review 
under rule 30-A within six months the detention order will still continue and the 
detenu continue to be detained thereunder. The provisions in rule 30-A are 
designed to protect the personal liberty of the citizens of this country and that 1s why 
that rule provides that every detention order shall be reviewed at an interval of not 
more than six months, Thisis a mandatory provision and if1t 1s not complied with 
and the Government omits to review the detention order within six months the order 
must fall and the detenu must be released Ofcourse when the Government actually 
reviews the order ıt will either contınue that order or cancel that order. That ıs 
why rule 30-A (9) says that on review the Government shall decide whether the order 
should be continued or cancelled. But that does not mean that if for any reason 
(say, by oversight) the Government omits to review an order within the time provided 
in the first part of rule 30-A (9), the detention can continue even though there has 
been no review. What applies to an omission to review an order under rule 30-A 








1. (1968) M.L J (Crl) 19 : (1968) 1 SC 397- 
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(9) applies equally to a case where a review 1s not in accordance with law as held by 
this Court ın Lakhanpal’s case! Where therefore, there has been no review under 
rule 30-A (9) or a review 1s not ın compliance with the provisions thereof, as explain- 
ed in Lakhanpal’s case}, the result ıs that the original detention order though ıt may 
have been good when it was passed, falls and the detention after the first period of 
six months becomes illegal. Further if there 1s no review of the detention order in 
the manner provided by law, as explained ın Lakhanpal’s caset, the original order 
falls after sıx months and there 1s nothing to continue thereafter. In the present cases 
the orders were passed ın March, 1965 and should have been reviewed after every six 
months in the manner explamed ın Lakhanpal’s case) That admittedly was not 
done upto February, 1967, though a number of reviews were made ın between. 
Consequently orders of detention passed ın March, 1965 fell after sıx months and 
there were no orders to continue thereafter When therefore the State Government 
ordered the continuance of detention orders on review on 27th April, 1967, ın 
accordance with the procedure indicated ın Lakhanpal’s caset, there was no order to 
be continued because in-between the reviews were not proper and the detention 
had become illegal In these circumstances, the principle laid down in A K. Gopalan’s 
case?, cannot apply to the facts of the present cases, for we cannot ignore that between 
September, 1965 and Aprıl, 1967 there was no proper review as required by rule 30-A 
(g) and the detention for all that period was illegal and could not be saved by the 
original order of March, 1965 which must be deemed to have come to anend after 
six months, in the absence of a proper review under rule 30-A (9). So there was no 
order which could be continued on April, 1967, and therefore the petitioners would 
be entitled to release on that ground 


This brings us to the next question, namely, whether itis open to the State 
Government to pass a fresh order ın the circumstances of the present cases In this 
connection relzance is placed on behalf of the respondent on two cases of this Court 
Uyagar Singh v The State of Punjab*, and Godavari Shamrao Parulekar v State of Maha- 
rashtra and others The first case was under the Preventive Detention Act (IV of 
1950). In that case it was held that, - 


“ If the authority making an order 1s satisfied that the ground on which a 
detenu was detamed on a former occasion 1s still available and that there was 
need for detention on its basis no mala fide can be attributed to the authority from 
the fact that the ground alleged for the second detention 1s the same as that of the 
first detention.” 


In the latter case what had happened was that detenues were first detained under 
the Preventive Detention Act. Later that order was revoked and they were detained 
under rule 30 of the Rules, and the order was served in jaıl The second order of 
detention was apparently based on the same facts on which the first order of deten- 
tio was passed. This Court held that the second order of detention was prefectly 
valid and its service in jail did not make the detention illegal. 


These cases certamly show that a fresh order of detention can be passed on 
the same facts, 1f for any reason the earlier order of detention has to be revoked by 
the Government. Further we do not find anything in the Defence of India Act 
(heremafter referred to as the Act) and the Rules which forbids the State Govern- 
ment to cancel one order of detention and pass another in its place Equally we 
do not find anythıng ın the Act or the Rules which will bar the Government from 
passing a fresh order of detention on the same facts, in case the earlier order of deten- 
tion or ıts continuance ıs held to be defective for any reason This 1s of course 
subject to the fact that the fresh order of detention 1s not vitiated by mala fides. So 
normally a fresh order of detention can be passed on the same facts provided ıt 1s 
not mala fide, 1f for any reason the previous order of detention or its continuance 1s 
not legal on account of some technical defect as ın the present cases 
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, o This brings us to the consideration of the judgment of our brother Bhargava, J., 
in Avtar Singh’s caset, to which we have already referred. Our learned brother held 
that where the original order of detention, as in these cases, was a good order for 
the first period of six months, ıt would not be open to the State Government to pass 
a fresh order of detention on the same facts after cancelling the order on the expiry 
of six months, for that would be going round the provisions of rule go-A and that the 
only way in which detention could be continued after the first period of six months, 
where a good order was orıgınalIy passed, was to make a review ın a proper manner 
as indicated ın the case of Lakhanpal?. Our learned brother also seems to have held 
that if a review was not made ima proper manner as indicated ın Lakhanpal’s case, 
the Government would be completely powerless and could not deta the persons 
concerned by a fresh order. In effect therefore our learned brother held that if a 
mustake ıs made by Government in the matter of review it could not correct ıt and 
the detenue must go free. 


Now there is no doubt that if the Goverrment resorts to the device of a series of 
fresh orders after every sıx months and thus ccntinues the detenticn of a detenu, 
circumventing the provisions of rule 30-A for review, which, as interpretcd by this 
Court in Lakhanpal’s case?, give some protection to the citizens of this ccuntry, it 
would certainly be acting mala fide Such a fresh order wculd be liable to be struck 
down, not on the ground that the Goverrment has no power to pass it but en the 
ground that it ıs mala fide exercise of the power But if the Government has power 
to pass a fresh order of detention on the same facts in case where the earlier order or 
its continuance fails for any defect we cannot see why the Government cannot pass 
such fresh order curing that defect In such a case ıt cannot be said that the fresh 
order ıs a mala fide order passed to circumvent Rule 30-A. Take the present case 
ıtself The Government passed the original order of detenticn in March, 1965. 
That order was good for six months and thereafter 1t could only continue under 
rule 30-A on orders passed under rule 30-A (g) The Government did pass orders 
under rule 30-A (9) and we cannot say ın view of the judgment in Sadhu Singh’s 
case3, that the Government went wrong ın the procedure for review It was only 
after the judgment of this Court in Lakhanpal’s case*, that the manner of review 
became open to objection, with the result that the continuance of the order ın these 
two cases failed and the detention became illegal If in these circumstances the 
Government passes a fresh order under rule 30, ıt cannot be said that ıt ıs domg so 
mala fide ın order to circumvent rule 30-A (9) In actual fact the Government had 
comphed with the provisions of rule 30-A (9) and what ıt did was ın accordance 
with the judgment of this Court ın Sadhu Singh’s case. It ıs truethat after 
Lakhanpat’s case*, the ‘manner ın which the review was made became defective and 
therefore the continuation of detention became illegal Even so, 1f the Government 
decides to pass a fresh order ın order to cure the defect which has now appeared in 
view of the judgment of this Court ın Lakhanpal’s case?, ıt would ın our view be not 
right to say that the Government cannot do so because that would be circumventing 
rule 30-A Wedo not think that we should deprive the Government of this power 
of correcting a defect particularly ın the context of emergency legislation like the 
Act and the Rules. The Courts have always the power to strike down an order 
passed ın mala fide exercise of power, and we agree with Bhargava J , to this extent 
ahat 1f the Government, instead of following the procedure under rule 30-A as now 
laid down in Lakhanpal’s case®, wants to circumvent that provision by passing fresh 
orders of detention on the same facts every six months, 1t will be acting mala fide and 
the Court will have the power to strike down such mala fide exercise of power. 
But in cases, like the present, where the contmuance became defective after the 
Judgment of this Court ın Lakhanpal's case?, we can see no reason to deny power to 
Government to rectify the defect by passing a fresh order of detention. Such an 
order ın such circumstances cannot be called mala fide, and if the Government has 
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the power to pass 1t—which ıt undoubtedly has, for there ıs no bar to a fresh order 
under the Act or the Rules—there ıs no reason why such a power should be denied to 
Government so that ıt can never correct a mistake or defect ın the order once passed. 
or in the contınuatıon order once made We are therefore of opinion that the view 
taken in Avtar Singh’s case1, ın so far as ıt says that no fresh order can be passed even 
to correct any defect in an order continuing detention under rule 30-A (9) 1s not 
correct 


We, therefore, allow the writ petitions and order the release of the petitioners 
But ıt will be open to the State Government to passa fresh order of detention if ıt 
considers such a course necessary. 


V.K. Petition allowed. 


THE SUPREME COURT OF INDIA. 
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Kollipara Srıramulu (dead) by hıs legal representatıve .. Appellani* 
ev. 
T. Aswatha Narayana (dead) by his legal representatıves 
and others .. Respondents. 


Practice—Eoldence—Civil Proceedings-—Fact that witness is cousin brother of party—Not 
sufficient to discard his evidence. 

Coniract Act (IX of 1872), section 2 (h)—Oral agreement for sale—If becomes ineffective 
because parties contemplated the execution of a formal document or because the mode of 
payment of the price was not agreed upon 
The fact that a witness is the cousin brother of a party to the swt 

can be no ground ım itself for rejecting his testimony 

It ıs well-established that a mere reference to a future formal contract will not 
prevent a binding bargam between the parties The fact that the parties refer 
to the preparation of an agreement by which the terms agreed upon are to be put 
in a more formal shape does not prevent the existence of a binding contract. 
There are, however, cases where the reference to a future contract 1s made ın such 
terms as to show that the parties did notıntend to be bound untıl a formal contract 
issigned The question depends upon the intention of the parties and the special 
circumstances of each particular case The fact of a subsequent agreement being 
prepared may be evidence that the previous negotiation did not amount to a 
concluded agreement, but the mere fact that persons wish to have a formal agree- 
ment drawn up does not establish the proposition that they cannot be bound by a 
previous agreement. 

Similarly, the mere omission to settle the mode of payment of the price does not 
affect the completeness of an oral agreement for sale, when the vital terms of the 
contract like the price, the area of the land to be sold and the tıme for completion 
of the sale are all fixed 
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Oil and Rice Mil? at Vyayawada The partnership firm owned not only a factory 
but also a site of the extent of about 3,845 square yards. The total number of shares 
in the partnership was 160 out of which the appellant owned 23 shares. By a docu- 
ment dated 15th April, 1940, the firm executed a lease ın favour of the 1st respondent 
and another person of the area of the site for a period of 10 years The lessee was 
permitted to construct a building for the use of a cinema theatıe. The annual 
rent was Rs. 750 In the year 1948, the appellant filed OS No 196 of 1948 m 
the Subordinate Judge’s Court, Vijayawada, for dissolution of the partnership and 
for accounts On 20th December, 1951 a preliminary decree was granted in that 
suit. The first respondent was added as 17th defendantin thatsuit He contended 
in that suit that the managing partner of the firm had covenanted to sell to him the 
site leased out and that ın any event he was not liable to eviction ın view of the pro- 
visions of the Madras Buildings (Lease and Rent Control) Act In 1950, before the 
passing of the preliminary decree, a suit was filed ın the District Munsıff*s Court, 
Vijayawada—O S No 440 of 1950 by the firm and 1ts managıng partner against the 
ist respondent and others seeking to evict the rst respondent On 2oth December, 
1951 a prelummary decree was passed in OS No. 196 of 1948 but ıt was made sub- 
ject to the rights of the 1st respondent and without prejudice to his contentions. 
There was a direction in the preliminary decree to sell the properties of the partner- 
ship firm and a receiver was appointed for that purpose. On 17th February, 1952 
the appellant was transposed as the grd plaintiff in OS. No 440 of 1950 ın the 
District Munsiff’s Court, Vijayawada. As the appellant had by then purchased 
39 shares from some of the partners ın addition to the 23 shares already owned by 
hım, he claimed partition and separate possession of 62 shares belonging to him in 
the said suit. To obtain this relief he applied for an amendment of the plaint 
which was allowed. By reason of the said amendment the District Munsiff ceased 
to have jurisdiction over the suit and therefore he directed the return of the plaint 
for presentation to the Subordinate Judge’s Court. The plait was therefore filed 
in the Subordinate Judge’s Court, Vyayawada and numbered as OS No. 203 of 
1954. While this litigation was going on the 1st respondent who had built a cinema 
theatre on the site was actively trying to purchase the site from the co-sharers. 
He filed OS. No. 124 of 1953 ın the Subordinate Judge’s Court alleging that all 
the partners of the firm except the appellant had entered mto an oral agreement 
with him on 6th July, 1952 to sell 137 shares in the site and that m pursuance of the 
agreement partners who owned g8 shares had executed sale deeds ın his favour and 
the other partners owning 39 shares did not do so. The ist respondent therefore 
claimed specific performance of the agreement to sell 39 shares owned by the said 
partners and contended that sale of those shares in favour of the appellant was not 
binding upon him. The suit was transferred to the District Court of Masulipatam 
and was numbered as O S. No. 1 of 1956 The suit referred to earlier in which the 
appellant claimed partition and recovery of possession of his 62 shares was also finally 
transferred to the District Court of Masulipatam and numbered as O.S No. 2 of 
1956. As the main dispute ın both the suits was common, namely, whether the 
appellant was entitled to the 39 shares purchased by him from the partners ownıng 
them or whether by reason of the prior oral agreement the 1st respondent was entitled 
to a conveyance ın respect of the shares. İt was agreed between the parties that 
evidence should be taken ın both the suits together and what was evidence ın the 
one suit should be treated as evidence ın the other suit. By his judgment dated 
28th February, 1956, the District Judge held that the 1st respondent had not proved, 
the oral agreement of sale in his favour alleged to have taken place on 6th July, 
1952. He therefore dismissed the suit for specific performance OS No, 1 of 
1956. For the same reasons he held that in the suit for partition namely, O S. No. 2 
of 1956 the appellant was entitled to 62 shares and he granted a decree for partition 
and possession thereof as also damages at the rate of Rs 2,000 per annum from Ist 
May, 1950 to the date of the delivery of possession of his shares The 1st respondent 
took the matter ın appeal before the High Court of Andhra Pradesh—A S No. 380 
of 1956 against O.S. No. 1 of 1956 and A.S. No. 381 of 1956 against O.S. No.2 
of 1956. By a common judgment dated a5th March, 1960, the High Court allowed 
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both the appeals It was held by the High Court that the oral agreement pleaded 
by the rst respondent was true and that the appellant was not a bona fide purchaser 
for value without notice. The High Court accordingly drecreed the suit for 
specific performance The decree in the partition suit O.S. No. 2 of 1956 was there- 
fore varied The appellant’s share was fixed at 23/160th. A direction was also 
given by the High Court that in the actual partition, as far as possible, the lower 
Court should allow to respondent No. 1 that portion of the site on which the cinema 
theatre building constructed by him stood and 1f that was not possible, the trial Court 
may follow the procedure indicated ın Rama Prasada Rao v Subbaramaiah* 


The first question to be considered in these appeals is whther there was an oral 
agreement between the 1st respondent and all the partners of the firm except the 
appellant for sale of their shares on 6th July, 1952, and whether respondent No 1 
was entitled to specific performance of that oral agreement. It was the case of res- 
pondent No. 1 that on 6th July, 1952 there was a meeting of all the male partners at 
the house of Desu Virabhadrayya and at that meeting there was an agreement 
reached between all of them (except the appellant) and himself that they should sell 
to him their shares (and the shares of those whom they represented) at the rate of 
Rs. 3,375 for eight shares. A written agreement was to be drawn in 2 or 3 days and 
the mode of payment of the purchase money was also to be settled later. It was 
further agreed that the sale deeds were to be executed in three months In pursu- 
ance of the agreement all the co-sharers except defendants 1 tó 9 executed sale deeds 
and the plaintiff therefore became the owner of 98 shares The first witness m proof 
of the oral agreement was respondent No 1 himself. He deposed that P.Ws 5, 6 
and 8, Sri Devata Rama Mohana Rao, Sri Addepallı Nageswara Rao and Sri 
Thoomu Srimannarayana respectively were present at the meeting of the share- 
holders. He also said that the first defendant, the son of the 2nd defendant, was there 
to represent the latter, and that Gopala Krishnaiah, son of the grd defendant, and 
the 7th defendant (who represents the 5th and 6th defendants) and Alavala Subbayya 
(husband of the 8th defendant and father of the 9th defendant) were present when 
the agreement was settled. He added that the sale deed was to be executed in three 
months and that draft agreement, Exhibit A-6 was also prepared 2 or 3 days later. 
On behalf of the appellant reference was made to Exhibit B-1, the deposition of 
the first respondent in the previous suit, where he said that the agreement was on 
st July, 1952 and that he did not remember the names of the other persons present 
at the meeting except P W. 8, Sri Subba Rao Nayudu, Vice-President of Andhra 
Bank. In our opinion, the discrepancy is immaterial and the High Court was right 
in accepting the evidence of this witness as true. The evidence of respondent No. 1 
is corroborated by P W. 7 who said that except the women shareholders all other 
shareholders were persent at the meeting of 6th July, 1952 and the subjectfor consı- 
deration was the sale of the site of the cinema theatre to respondent No 1. He added 
that the price of the whole site was fixed at Rs. 67,500 and that all the partners 
except the appellant agreed to sell away their shares. On behalf of the appellant 
reference was made to the counter affidavit, B-4 dated 5th January, 1953, filed in 
interlocutory proceedings on behalf of P.W. 7, but there 1s no serious contradiction 
between the evidence of that witness in Exhibit B-4 and the evidence of P W. 7 in 
the present suit. The High Court was highly impressed with the evidence of P.W. 7 
and we see no reason for talung a different view m regard to the credıbılıty of this 
witness. P.W. 8 was also present at the meeting on 6th July, 1952. Hus evidence 
corroborates that of respondent No. 1. He said that the son of the appellant was 
present at the meeting and the women shareholders were represented by some men 
on their behalf. It 1s true that P.W. 8 1s the cousin brother of respondent No. 1, 
but this can be no ground ın itself for rejecting his testimony. P Ws 2 and 3 have 
also given important corroborative evidence. P W. 2, Sri D. Subba Rao 1s the 
Subordinate Judge of Bapatla. He deposed that the first respondent told him that 
there was an oral agreement for the purchase of the shares concluded ın the first 
week of July, 1952. Exhibit A-22 dated gth July, 1952, a letter written by P.W. 2 
a i a im 
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to respondent No 1 supports the evidence of PW 2 P.W 3, Sr1S Narayana 
Rao, a District Judge and a family friend of respondent No. 1 also testified that he was 
informed of the negotiations by the first respondent for purchasing the shares and he 
was also told by the first respondent about the conclusion of the agreement Exhibit 
A-26 dated 14th July, 1952, a letter written by him to the first respondent, support 
this evidence. P.Ws 2 and 3 are highly respectable witnesses and the High Court 
was right ın taking the view that their evidence strongly corroborates the case of 
respondent No. 1 with regard to the conclusion of the oral agreement for sale on 6th 
July, 1952. The evidence of respondent No 1 1s also corroborated by the evidence 
of P.Ws, 5 and 6, Srı Devata Rama Mohana Rao and Sri Addepalli Nageswara Rao 
which has been believed by the High Court On behalf of the appellant ıt was said 
that respondent No 1 has not given any reason ın the plait or ın the evidence as to 
why a written agieement was not entered into ‘There may be some force in this 
argument. But no such question was put to P W 1 ın cross-examınatıon, nor Was 
he asked to give any explanation On the other hand, thre are important cırcums- 
stances indicating that the case ofthe first respondent with regard to the oral agree- 
ment ıs highly probable In the first place, respondent No 1 had built a valuable 
cinema theatre building on the disputed site and he had very strong reasons to make 
an outright purchase of the site, otherwise he would be placed in a precarious legal 
position Negotiations for purchase were going on for several years past and consi- 
dering this background, the case of the first respondent with regard to the oral agree- 
ment appears highly probable. P W. 2, a Subordinate Judge and P.W 3, a District 
Judge, have both given evidence which corroborates the case of respondent No 1 with 
regard to the conclusion of the oral agreement on 6th July, 1952 and there 1s no reason 
suggested on behalf of the appellant for discarding their evidence. It 1s also 
important to notice that 20 out of 30 shareholders executed sale deeds in favour of 
the first respondent after the date of the alleged oral agreement on 6th July, 1952. 
The fact that the shareholders sold their shares at the identical price to the first res- 
pondent and the others sold at the same price to the appellant 1s only explicable on 
the hypothesis that the price was fixed by agreement between all the shareholders 
willing to sell } e., all those other than the appellant. The last of the sale deeds 
executed in favour of the appellant or the first respondent are Exhibit A-11 and A-12 

dated 28th February, 1953 There 1s evidence that prices were rising meanwhile 
and therefore the circumstance that the vendors chose to sell at the same price 
renders ıt highly probableand that there was an earlier binding agreeement. It 1s 

also an important circumstance against theappellant that noneofthe women share- 
holders has appeared in the witness box to rebut the evidence tendered on behalf of 
respondent No. 1. There was evidence given on behalf of respondent No. 1 that 

the women partners had authorised the men partners to represent them at the meet- 
ing but ncne of the women partners entered the witness box to deny such authorisa- 
tion. On behalf of the appellant reliance was placed upon the circular letter, 

Exhibit A-15 purported to be written by one Gopi Settı Venkata Subba Rao, one 

of the shareholders. The document is not signed by respondent No.1. It appears 

to be a notice prepared by one of the shareholders to be circulated inter se among them 

and refers to the mode of payment of the purchase money agreed to between 

respondent No. 1 and the persons selling the shares. The High Court has observed 

that there 1s nothing ın this document which mılıtatesagaınst the case ofrespondent 

No. 1 and we see no reason to take a different view as regards the effect of Exhibit 

A-15, 


We proceed to consider the next question raised in these appeals, namely 
whether the oral agreement was ineffective because the parties contemplated the 
execution of a formal document or because the mode of payment of the purchase 
money was not actually agreed upon It was submitted on behalf of the appellant 
that there was no contract because the sale was conditional upon a regular agreement 
being executed and no such agreement was executed. We do not accept this argu- 
ment as correct. It is well-established that a mere reference to a future formal 
contract will not prevent a binding bargam between the parties. The fact that the 
parties refer to the preparation of an agreement by which the terms agreed upon are 
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to be put ia a more formal shape does not prevent the existence ofa binding contract. 
There are, however, cases where the reference to a future contiact ıs made ın such 
terms as to show that the parties did not intend to be bound until a formal contract 
is signed The question depends upon the intention of the parties and the special 
circumstances of each particular case As observed by the Lord Chancellor (Lord 
Cranworth) in Ridgway v Wharton, the fact of a subsequent agreement being pre- 
pared may be evidence that the previous negotiation did not amount to a concluded 
agreement, but the mere fact that persons wish to have a formal agreement drawn 
up does not establish the proposition that they cannot be bound by a previous agree- 
ment. In Von Hatgfeldt- Wildenburg v Alexander?, ıt was stated by Parker, J , as follows: 


“ It appears to be well settled by the authorities that 1f the documents or letters 
telied on as constituting a contract contemplate the execution ofa further contract 
between the parties, 1t 1s a question of construction whether the execution of the 
further contract 1s a condition or term of the bargain or whether ıt 1s a mere 
expression of the desire of the parties as to the manner ın which the transaction 
already agreed to willin fact go thiough In the former case there is no enforce- 
able contract ether because the condition 1s unfulfilled or because the law does 
not recognize a contract to enter into a contract. In the latter case there 1s a 
binding contract and the reference to the more formal document may be ignored.” 


In other words, there may be a case where the signing of a further formal agreement 
ıs made a condition or teim of the bargain, and if the formal agreement ıs not 
approved and signed theie 1s no concluded contract In Rossiter v Miller®, Lord 
Cairns said . 


“If you find not an unqualified acceptance subject to the condition that an 
agreement ıs to be prepared and agreed upon between the parties, and until 
that condition ıs fulfilled no contact ıs to arise then you cannot find a concluded 
contract.” 


In Currimbhoy and Company Lid v Cieet*, the Judicial Committee expressed the view 
that the principle of the Englısh law which 1s summarised ın the judgment of 
Parker, J , ın Von Hatzfeldt-Wildenburg v Alexander®, was applicable ın India. The 
question in the present appeals 1s whether the execution of a formal agreement was 
intended to be a condition of the bargain dated 6th July,1952, or whether ıt was a 
mere expression of the desire of the parties for a formal agreement which can be 
ignored The evidence adduced on behalf of respondent No 1 does not show that 
the drawing up of a written agreement was a pre-requisite to the coming into effect 
of the oral agreement It 1s therefore not possible to accept the contention of the 
appellant that the oral agreement was ineffective in law because there 1s no execution 
of any formal written document. As regards the other pomt, ıt ıs true that there 1s 
no specific agreement with regard to the mode of payment but this does not neces- 
sarily make the agreement ineffective The mere omission to settle the mode of 
payment does not affect the completeness of the contract because the vital terms of 
the contract like the price and area of the land and the tıme for completion of the 
sale were all fixed We accordingly hold that Mr. Gokhale 1s unable to make good 
his argument on this aspect of the case 


We shall next deal with the question whether the appellant was a bona fide 
purchaser for value without notice of the prior oral agreement The first sale deed 
obtained by the appellant was on 26th July, 1952. P W. 2 stated in his evidence 
that the appellant told him that he had been aware of the agreement ın favour of 
respondent No 1 at the time of the purchases under Exhibit B-6 to B-10 Itıstrue 
that P W 2 added that the appellant did not say distinctly that he was aware of 
the agreement between the 1espondent and defendants 1 tog Upon this point the 
appellant himself was unable to remember whether he had told P W. 2 to that effect. 
In any case, P Ws 5 and 6 deposed that they went to the appellant on 7th July, 
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1952, and asked him to part with his shares ın favour of respondent No. 1 It is not 
demed by the appellant that he met P Ws 5 and 6 on 7th July, 1952 Itis also sıgnı- 
ficant that the purchase money paid by the appellant was very nearly the same as 
that payable under the agreement in respondent No 1’s favour. On the basis of 
this evidence the High Court reached the conclusion that the appellant had notice of 
the prior oral agreement We see no reason to differ fiom the finding of the High 
Court on this point. 


It was finally contended that the High Court ought not to have given any direc- 
tion that as far as possible the site upon which the cinema building stands should be 
allotted to the share 1f respondent No 1 ıfıt 1s comprised within the 137 shares to 
which he was entitled It was stated on behalf of the appellant that there was no 
equity ın favour of respondent No 1 as he was a lessee for 10 years and all the cons- 
tructions were made with the full knowledge that he was a lessee for a limited period. 
In any case, ıt was said that the appellant should have been given permission under 
section 3 of the Partition Act (Partition Act IVof 1893) when iespondent No 1 
himself invoked the provisions of section 2 of that Act It was also argued that the 
High Court had no jurisdiction to modify any portion of the judgment dated 25th 
March, 1960, by a subsequent order dated 21st June, 1960, without an application 
for review In our opınıon, the contention put forward on behalf of the appellant 
1s well-founded and since no application was made on bchalf of the first respondent 
under section 2 of the Partition Act we are of opınıon that the following direction of 
the High Court in the preliminary decree should be deleted . 


“ (7) That the lower Court shall as far as possible allot to the appellant the site 
upon which the appellants’ buildings stand and further direct that ıf that proce- 
dure cannot be adopted conveniently or equitably the procedure laid down im the 
Judgment reported in Rama Prosada Rao v Subbaramazak* be followed. 


It will, of course, be open to the parties to make representations and for the High 
Court to give equitable directions ın the allotment cf shares to be made ın the final 
partition decree. 


Subject to this modification, we affirm the judgment and deciee of the High 
Court of Andhra Pradesh in AS Nos 380 and 381 of 1956 dated 25th March, 
1960, and dismiss these appeals with costs—there will ke one hearing fee 


VE. Order accordingiy. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT .—J C. SHAH, V RAMASWAMIANDG. K. Mitter, JJ. 


P.S.L. Ramanathan Chettiar and others .. Appellants* 
U. 7 
O.R M P.R.M, Ramanathan Chettiar . Respondent. 


Madras Agriculturists Relief Act (IV of 1938) as amended by Madras Act (XXII of 1948), 
sections 3 (111) and 19 (2)—‘ Debt’—Meaning of—Deposit with a banker before the 
coming into force of the Act—Demand for repayment after commencement of the Act— 
Decree obtained in suit filed thereafter—If can be scaled down under section 19 (2)— 
Deposit of decretal amount pending appeal from decree, to obtain stay of execution of decree— 
If amounts to satisfaction of decree for the purpose of section16 (111) of Madras Act 
(XXII of 1948)—If interest ceases from date of such deposit 


The definition of ‘debt’ ın section 3 (iii) of the Madras Agriculturists Relief 
Act 1s of a very wide import and would include any liability due from an agricul- 
turist with the exceptions specified 

1. (1957) 2 An W.R. 488 
*C,A. No. 462 of 1965, 4th March, 1968. 
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In Kesoram Industries v Commissioner of Wealth-tax, (1966) I T J. 277. (1966) 1 
S.C J. 312: (1966) 2S.CR 688 the Supreme Court held that the word ‘debt’ 
could be defined as a liability to pay on praesenti or in futuro an ascertainable 
sum of money, 


There can be no doubt therefore that on a deposit being made the depositee 
incurs a habiltyalthough the time for repayment would come only when a demand 
is made and the cause of action for the suit would arise on such a demand. 


The argument that the word ‘ debt’ ın section 3 (iii) umplies a pre-existing loan 
and as such ıt could not apply to a deposit, ıs untenable. The definition ın sec- 
tion 3 (iii) clearly negatives such a proposition Ifloans alone were meant to be 
covered by the use of the word ‘ debt’, there was no reason to exclude rent from 
the purview of the expression 


It would follow that a deposit made with a banker before the coming into force 
of the Madras Act IV of 1938 would be a ‘ debt’ payable at the commencement 
of the Act although no demand for its repayment was made before the coming 
into force of the Act. A decree obtained in a suit filed after the coming into force 
of the Act ın respect of such a debt could therefore be scaled down under section 
19 (2) of the Act. 


The fact that during the pendency of an appeal from a decree the full amount 
of the decree had been put into Court before 1948, to obtam stay of execution of 
the decree would not mean that the decree had been satısfied before the commence- 
ment of the Madras Act (XXIII of 1948) as to preclude the judgment-debtor 
from applying for scaling down of the decree thereafter. 


The fact of a judgment-debtor’s depositing a sum in Court to purchase peace by 
way of stay of execution of the decree on terms that the decree-holder can draw 
it out on furnishing security, does not pass title to the money to the decree-holder 
He can if he likes take the money out ın terms of the order; but so long as he does 
not do it, there 1s nothing to prevent the judgment-debtor from taking it out by 
furnishing other security, say of mmovable property, 1f the Court allows him to do 
so as on his losmg the appeal putting the decretal amount ın Court in terms of 
order 21, rule 1, Civil Procedure Code, ın satisfaction of the decree. 


In such a case, as the deposit by the judgment debtor 1s not in terms of Order 
21, rule 1, Cıvıl Procedure Code, there is no question of stoppage ofinterest after 
the deposit. 


Appeal by Special Leave from the Judgment and Order dated the 8th August, 
1959 of the Madras High Court in AAO. No 171 of 19537. 


M. S. K. Sasiri and M. S. Narasimhan, Advocates, for Appellants. 
R. Thiagarajan, Advocate, for Respondent. 


The Judgment of the Court was delivered by 

Mitter, 7. —Thıs is an appeal by Special Leave against an order of the High Court 
of Madras dated 8th August, 1959 freversing an order of the Subordinate Judge, 
Devakottai scaling down the decree passed in OS No. 33 of 1945 


The facts necessary for the disposal of the appeal are as follows. The respon- 
dent’s father made a deposit of Rs. 5,000 with the appellants’ father in 1926 repay- 
able with interest at Rangoon Nadappu rate A demand was made for re-payment 
on 1944 and a suit for recovery of the amount was filed on 16th March, 1945 The 
trial Court decreed the suit in the year 1946 for Rs. 11,459-14-0. The appellants’ 
father preferred an appeal therefrom to the High Court and pending disposal of the 
same deposited Rs 3,5001n Court on 16th April, 1947 The High Court confirmed 
the decree on 14th September, 1951 There 1s some dispute about the actual date 
but there 1s no contest that the appellant’s father deposited Rs 11,098-10-2 to obtain 
stay of execution of the decree. On goth August, 1947 the Court passed an order 
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to the effect that the decice-holder would be allowed to draw out the amount on 
furnishing security Although an Act styled The Madras Agriculturists Relief Act, 
1938, was passed on 22nd of March of that year wherem provision was made for 
giving, relief to agriculturist debtors, inter alia, by scalıng down decrees passed against 
them no attempt was made by the defendants to take advantage thereof either ın the 
trial Court or before the Court of Appeal On execution proceedings being com- 
menced, the judgment-debtors filed an application under the aforesaid Act for scaling 
down the decree under section 19 (2) thereof The decree-holder raised various 
objections thereto. The Subordinate Judge who heard the application ın the first 
instance turned down the contentions of the decree-ohlder and modified the decree. 
An appeal therefrom was preferred by the decree-holder to the Madras High Court. 
There being conflicting decisions in the High Court as to whether a yudgment-debtor 
who had not claimed relief under the Act before the passing of the decree, could do so 
subsequently thereto, the appeal was directed to be heard by a Full Bench An 
appeal from another decision of the same High Court embracing the identical ques- 
tion was disposed of by this Court ın Narayanan Chettiar v Annamalai Chettiar? There- 
after referring to the Act of 1938as also to section 16 of Madras Act (XXIII of 1948) 
amending the Act of 1938, 1t was held that ‘ the appellant was entitled to the benefit 
of section 19 (2) of the Act read with section 16, clause (i), of the Amending Act.” 


The Full Bench of the Madras High Court constituted for the purpose of hearmg 
the appeal from the order of the Subordinate Judge held that the lower Court was 
competent to give relief under section 19 (2) of the Act by way of scaling down the 
decree passed by the High Court, and referred the matter back for decision by a 
Bench. The Bench decided inter ala that the application was properly presented 
before the Subordinate Judge ie, the Court which passed the decree. It refused to 
go into the question as to whether the plaintiff was an agriculturist ın view of the con- 
cession before the Full Bench It further negatived the plea that the decree had 
become satisfied by payment of money ınto Court on 24th July, 1947 It however 
reversed the order of the Subordınate Judge by holding that the money entrusted 
to the plaintiff’s father beng a deposit with a banker was not payable until there was 
a demand for it the money became payable only on 2nd October, 1944, ie, after 
the coming into force of Act (IV of 1938) and consequently the provisions of sec- 
tion 19 (2) of the Act were not applicable and that the decree was not hable to be 
scaled down. The present appeal ıs against this order 


Section 19 of the Act which we have to consider is set forth below : 


“ (1) Where before the commencement of this Act, a Court has passed a decree 
for the repayment of a debt, ıt shall, on the application of any yudgment-debtor 
who 1s an agrıculturıst or ın respect of a Hindu joint family debt, on the applica- 
tion of any member of the family whether or not he is the judgment-debtor or 
on the application of the decree-holder, apply the provisions of this Act to such 
decree and shall, notwithstandng anythıng contamed ın the Code of Cıvıl Proce- 
dure, 1908, amend the decree accordingly or enter satisfaction, as the case 
may be: 

Provided that all payments made or amounts recovered, whether before or 
after the commencement of this Act, ın respect of any such decree shall first be 
applied ın payment of all costs as originally decreed to the creditor. 


(2) The provisions of sub-section (1) shall also apply to cases where, after the 
commencement of this Act, a Court has passed a decree for the repayment of a 
debt payable at such commencement ” 


* Debt’ has been defined ın section 3 (iz) of the Act as meaning “ any liability 
in cash or kind, whether secured or unsecured, due from an agriculturist, whether 
payable under a decree or order of a cıvıl or revenue Court or otherwise, but does not 
include rent as defined ın clause (w), or ‘ kanartham ° as defined in section 3 (1) (1) 
of the Malabar Tenancy Act, 1929” 





1 (1959) SCJ 788: (1959) 2 AnWR 118GR. Supp) 237. 
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It will be noted that the definition 1s of a very wide import and would include 
any lability due from an agriculturist with the exceptionsspecified Section 4 takes 
out of the ambit of the definition varıouslıabılıtıes andimpositions on the agricul- 
turıst expressly specified therem If therefore there 1s a lability of an agriculturist 
not in terms excepted by section 3 (wi) or section 4 of the Act ıt would be a 
‘debt’ withm the meaning of the definition given in section 3 (ia). 


In Kesoram Industries v Commissioner of Wealth Tax1, this Court had to consider 
the meaning of the expression “debts owed by the assessee ” which had to be taken 
mto account in computing his net wealth ın terms of section 2 (m) of the Wealth 
Tax Act One of the questions there raised was, whether the amount of the provi- 
sion for paymentof mcome-tax and super-tax ın respect ofa particular year of account 
was a debt owed withm the meaning of section 2 (m) and as such deductible in 
computing the net wealth of the assessee It was held by this Court that even though 
the Fiance Act may be passed later “ the tax liability at the latest will arise on the 
last day of the accounting year’? The Court went elaborately mto the question as 
to the meaning of the word ‘ debt’ and held that ıt could be defined as a lıabılıty 
to pay in praesenti or in futuro an ascertamable sum of money As regards the mean- 
ing of the word ‘owed’ ıt was observed that ‘it did not really add to the meaning 
of the word “debt?” 


In the light of this decision there can be no doubt that on a deposit being made, 
the depositee ıncurred a liability although the time for repayment would come only 
when a demand was made and the cause of action for the suit would arise on such a 
demand 


On behalf of the respondent, it was argued that the word ‘debt’ implied a 
pre-existing loan and as such ıt could not apply to a deposit The definition ın sec- 
tion 3 (ii) clearly negatives such a proposition If loans alone were meant to be 
covered by the use of the word ‘ debt’, there was no reason to exclude rent from the 
purview of the expression In that case there would have been no need to mention 
expressly revenue tax or cess or liability arising out of a breach of trust or ın respect 
of “maıntenance under a decree of Court or otherwise ” ın section 4. 


The plea of the decree-holder which succeeded before the High Court cannot 
therefore be accepted 


It was however argued that the decree had been satisfied already and as 
such section 16, clause (ii) of Madras Act XXIII of 1948, was applicable. That sec- 
tion for our purpose runs as follows. 


“ The amendments made by this Act shall apply to the followmg suits and 
proceedings, namely — 
(2) + 4 * r # 
(ü * + * * * 


(iit) all suits and proceedings in which the decree or order passed has not 
been executed or satisfied ın full before the commencement of this Act: 
+ * š» 


It was argued that as the fullamount of the decreehad been put ın Court before 1948, 
the judgment-debtors could not apply for scalıng down thereafter. In thıs connec- 
tion, relance was placed on a decision of the Calcutta High Court ın Chowthmull 
Maganmull v The Calcutta Wheat and Seeds Association? There the defendant-appel- 
lant had appealed from a decree for Rs 21,850 with ınterestand costs passed against 
ıt and on the respondents taking steps to execute the decree had obtaıned an order 
for stay of execution thereof on depositing the said sum in Court as security to the 
credit of the suit Thereafter an orde: was made adjudicating the appellants as 
insolvents The Official Assignee did not proceed with the appeal and the respon. 





1. (1966) 2 SCR. 688 : (1966)1SCJ (1966) 1 1TJ 277 
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dent applied for the appeal bemg dismissed and the money being paid over to 
them. The Official Assignee claımed the money as belonging to the insolvents’ estate 
and for the benefit of the general body ofcreditors It was held that the effect of the 
order of 29th August, 1923 directing stay of execution on terms of a deposit being 
made was that “ the money was paid into Court to give security to the plamtıff that 
ın the event of their succeeding in the appeal they should obtain the fruits of their 
success,” and the “ money which was paid mto Court belonged to the party who 
might be eventually found entitled to the sum” On the other hand, there ıs a 
decision of the Bombay High Court in Keshavlal v Chandulal+, where a judgment- 
debtor had obtamed an order for stay of execution of the decree on his depositing the 
decretal amount ın Court. Later on the application of the judgment-debtor the 
deposit was invested ın Government promissory notes which appreciated in value by 
the tıme the appeal was heard The appcal resulted ın a small sum being disallowed 
from the decree whereupon the judgment-debtor applied for a return of the invest- 
ment to him on his paying into Court the amount due under the decree But the 
decree-holder clarmed the securities which 1epresented the decretal amount at the 
time the deposit was made On behalf of the decree-holder reference was made to 
the above judgment of the Calcutta High Court There distinguishing the Calcutta 
Judgment, Macklin, J, said that the amount m Court “was primarily a deposit of 
security rather than a deposit of the decretal debt, and the decree-holder cannot 
claim it as hisown unless the yudgment-debtor fails to satisfy the decree by the pay- 
ment of the money due under the decree ” 

On principle, ıt appeais to us that the fact of ajudgment-debtor’s depositing a 
sum in Court to purchase peace by way of stay of execution of the decree on terms 
that the decree-holder can draw ıt out onfurnishing security, does not pass title to 
the money to the decree-holder. He can ıf he hkes take the money out in terms 
of the order; but so long as he does not do ıt, there ıs nothing to prevent the judg- 
ment-debtor from taking ıt out by furnishing other security, say, of ımmovable pro- 
perty, 1f the Court allows him to do so and on his losing the appeal putting the decre- 
tal amount in Court in terms of Order 21, rule 1, Civil Procedure Code in satısfac- 
tion of the decree 


The real effect of deposit of money in Cowt as was done ın this case ıs to 
put the money beyond the reach of the parties pending the disposal of the appeal 
The decree-holder could only take ıt out on furnıshıng security which means that the 
payment was not ın satisfaction of the decree and the security could be proceeded 
against by the judgment-debtor ın case of his success in the appeal Pending the 
determination of the same, ıt was beyond the reach of the judgment-debtor. 

The observations ın Chowthmull’s case®, do not help the respondent. In that 
case, the appeal was not proceeded with by the Official Assignee. Consequently, 
the decree-holder could not be deprived of the money which had been put into Court 
to obtain stay of execution of the decree as but for the order, the decree-holder could 
have levied execution and obtained satisfaction of the decree even before the disposal 
of the appeal. 


The last contention raised on behalf of the respondent was that at any rate the 
decree-holder cannot claim any amount by way of interest after the deposit of the 
money in Court There 1s no substance ın this point because the deposit ın this case 
was not unconditional and the decree-holder was not free to withdraw 1t whenever 
he liked even before the disposal of the appeal. In case he wanted to do so, he had 
to give security ın terms of the order The deposit was not ın terms of Order 21, 
rule 1, Cıvıl Procedure Code, and as such, there 1sno question of the stoppage of 
interest after the deposit. 


In the result, the appeal 1s allowed, the order of the High Court set aside and 
that of the Subordinate Judge restored. The respondent will pay the costs of this 
appeal 7 


VE. ererek ii Appeal allowed 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present '—J C SHAHANDG.K Mirer, JJ. 
A.R. Salay Mohamed Sait etc. .. Appellants* 


u 


Jaffer Mohamed Sait’s Memorial Dispensary Charity and 
others . Respondents. 


Madras Buildings (Lease and Rent Control) Act (XIII of 1960), section 2 (2)—Lease of 
land by landlord with superstructure belonging to lessee—Provisions of the Act uf attracted. 


In order to determine whether a lease 1s of a vacant land or of a ‘ building’ 
within the meaning of the Madras Buildings (Leaseand Rent Control) Act, 1960, 
both the form and the substance of the transaction must be taken into account. 


If the lease 1s of vacant land only, and the structures belonged entirely to the 
lessee the operation of the Act would be excluded. By the mere fact that there 
were structures on the demised land at the time of the original lease or at the time 
of renewal of the lease, which do not belong to the lessor, the demise of the land 
cannot be construed as demise of a building on the ground that the land became 
an integral part of the building. 


Ramaswam: Pathar v. 7. K Devasthanam, (1963) 1 ML J 60, Palaniappa Chettar v- 
Vawravan Chettiar, (1963) 1 ML J. 130: IL.R. (1963) Mad. 519 and Palamappa 
Chettiar v. Babu Sahib, (1964) 1 M L J. 110, Disapproved 


In the two leases in the present case neitherin form nor ın substance was there 
a letting of any building. In the first case there were some structures on the land 
at the tıme of the demise but the landlord had no interest thereon and the tenant 
unless he made default in payment of rent could remove, at any time withm 2 
months after the expiry of the lease, the building materials by demolishing the 
structures. In the second case, although the stıuctures were to become the pro- 
perty of the landlord at the end of the term the letting was only of the vacant land. 
The landlord did not let out any building which could come within the mischief 
of the Madras Rent Control Act, 1960. 


Krıshnapasuba v Dattareya, (1966) 1S Q J 601‘ AIR.1966S C 1024, Followed. 


Appeals by Special Leave from a common Judgment of the Madras High Court 
in Second Appeals Nos 1623 and 1639 of 1963, dated 15th September, 1967. 


H.R Gokhale, Senior Advocate, (R. Theagarajan, Advocate, with him), for Appel- 
lants in both the Appeals. 


M. C. Chagla, Senor Advocate, (N Balasubramania Iyer and L R. Gopalakrishnan, 
Advocates with him), for Respondents in both the Appeals, 


The Judgment of the Gourt was delivered by 


Mutter, J —These are two appeals by Special Leave from a common judgment 
in two Second Appeals Nos 1623 and 1639 of 1963, disposed of by the High 
Court of Judicature at Madras on 15th September, 1967. 


The present appeals are by the two defendants in two suits for ejectment filed 
in the Court of the Subordinate Judge of Nilgris in the year 1960. The Subordinate 
Judge found against the plaintiff but on appeal the District Judge reversed that 
finding and the High Court in Second Appeal upheld the District Judge’s decision. 


The relevant facts are as follows. On grd February, 1941, a lease deed was 
executed between one Abdul Rahiman Dulla Sait (lessee) and one Mohamed 
Hashım Sait (Lessor) ın respect of Ac. 2-00 of land in Goel Mohamed's compound 
being part of S.No. C-316 for a period of 10 years from 2gth January, 1941, with 
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an option of renewal for a further term often years at an annual 1ent of Rs. 260 ex- 
cluding water tax and the taxes on the buıldıngs andsheds which had been erected 
by the lessee at his own cost. The lessee authorised the landlord ın case of'default 
in the payment of the yearly rent to confiscate the said buıldıng and sheds, It was 
a further term of the lease that at the expiry thereof the lessee would be at liberty to 
remove at his own cost all the materials of the buildings and sheds which had been 
erected on the land within two months from the date of the said expiry The lessee’ 
hypothecated the buildings and sheds as security for the payment of the yearly rent. 
In case of renewal of the lease for another period of 10 years, the lessee was to 
execute a fresh lease for the said period, the rates and texes on the land having 
to be borne by the lessors. It appears that the lessee put up at his own cost and 
risk a cinema hall and some other buildings over the demised land and enjoyed 
the same as a lessee In 1945 the lessor created a trust in respect of the demised 
property and other properties by a deed of trust dated 21st February, 1945, and 
appointed himself and Haji Abdul Rahim Saıte the trustes ofthe said trust The 
original lessee paid rent to the trustees upto March, 1948, and thereafter the and 
defendant-appellant paid the same. The option of renewal of the lease was not 
exercised but the lessee continued to occupy as before from year to year. In 
1957, the defendants agreed to pay rentat Rs 500 per annum They started to 
make default in payment of the 1ent from the month of June of that year On 7th 
July, 1959 the trustees decided to determine the lease after the expiry of the 
yearly lease on 29th January, 1960, and gave notice to the tenants accordingly. 


On 13th November, 1945, there was another lease between the said trustees and 
one Thiruvengadam ın respect of a portion of the land bearmgS No 434/1 measur- 
ing about Ac o-50 for a period of 7 years at an annual rental of Rs. 350 with an 
option of renewal for a further period of not more than 8 years on the same terms and 
conditions but at an increased rental of Rs 400 per annum The lease provided 
that the rent of the land for the first seven years was to commence from st January, 
1945 The lessee was to have the right to use the land as a business place putting 
up shelters, erections and fixtures required for running his business at his own cost 
but he was not to have any right to remove or cause the same to be removed either 
before or after the expiration of the period or when ıt became necessary for the 
lessee to vacate the land for default ın payment of rent The lessee was further not 
to use the building as a cinema hall without the written permission of the lessor. 
The lessee exercised his option of renewal and got it for a further period up to gist 
April, 1959. He however did not vacate the land and give possession thereof to 
the lessor ın spite of demands. 


A common defence taken in both the suits was that the property demised to 
the defendants had actually vested in a family trust even as early as 1918 and 
Hashim Sait had no right to deal with the same as lessor in 1941 nor was he compe- 
tent to create the trust in 1945 and hence the plaintiffs could not institute the suit. 
By the amendment of written statements in both the suits the defendants raised a 
plea that the suit was barred under the Madras Buildings (Lease and Rent Control) 
Act, 1960 

The Subordinate Judge found that the plaintiffs had no right or locus stand: to 
maintain the suit, but he also held that the said Act did not apply to the suit pro- 
perty. 

The appeals by the landlord were allowed by the District Judge. He held that 
it was not open to the tenants to deny their landlord’s title. 

In further appeal to the High Court it was held that the suits were maintain- 
able and that there was no substance in the defence that the plaintiffs were not 
competent to institute the suits. The High Court held that though the plaintiffs 
had loosely described themselves as trustees ın strict law they would be only muta- 
walıs of a wakf and any person ın management of the wakf property like the plaintiffs 
could be mutawalıs and competent to institute the suit on behalf of the wakf The 
High Court found ıt unnecessary to consider the question about the Rent Control 
Act. 
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Before us Mr. Gokhale argued that the civil Courts have no jurisdiction to enter- 
tain the suit for eviction in view of the Madras Buildings (Lease and Rent Control) 
Act of 1960 which applied to the facts of this case. Under section 10, sub-section (2) 
of the Act a landlord seeking to evict a tenant had to apply to the Controller for 
a direction in that behalf. There is no dispute that the Act would be applicable if 
what was let was ‘ building’ within the meaning of section 2, clause (2) of the Act 
which runs as follows : 


“ bulding * means any building or hut or part of a building or hut let or to be 
let separately for residential or non-residential purposes and includes: 


(a) the garden, grounds and out-houses if any appurtenant to such building, 
hut or part of such building or hut and let or to belet along with such building 
or hut. 


(b) any furniture supplied by the landlord for use in such building or hut or 
part of a building or hut, 


but does not include a room ın a hotel or boarding house.” 


On a reference to the deeds of lease of 1941 and 1945 Mr. Gokhale contended that 
it was clear that the land mentioned therein was not vacant but had certainly some 
structures and buıldıngs standing thereon and ıt was not open to the landlords to 
evict the tenants therefrom except by following the prccedure laid down ın the Act. 
He referred to certain decisions of the Madras High Court ın aid of his contention 
which we shall presently examine. 


The decisions of the years 1963 and 1964 referred to by him followed the earlier 
decision ın İranı v Chidambaram Chettiar, It appears from the judgment of Raghava 
Rao, J ın that case that the subject-matter of the lease consisted of (1) the site 
underneath the actual building known as Gaiety Theatre which belonged to the 
lessee; (2) the small sheds at one end of the premises and (3) all the vacant space 
within exclusive of the theatre and the sheds. The learned Judge stated that: 


“The entire premises embracing the three poruons demised as well 
as the lessee’s own structure known as Gaiety Theatre are described in the record 
as Blacker’s stables and at the time of Exhibit P-g (the deed of lease) the Gaiety 
Theatre having become the property of the lessee himself ıt was the rest of Blackers 
stables consisting of three portions just referred to that was let out to the defendant.” 


The question was whether what was let out was a ‘ building’ within the definition 
of the Madras Buildings (Lease and Rent Control) Act of 1946. For the appellant 
it was contended that the description of the premises in the lease deed as well as 
in the prior leases pointed to the land principally as a subject-matter of the letting 
and since the sheds occupied only an inconsequential part of the entire premises 
there was no reason to suppose that what was letout was a buildıng. The descrip- 
tion of the premises ın the deed of lease was: 


“ that piece or parcel of land lying at No. 1/1 Blackers Road more particularly 
described in the schedule hereto annexed and the compound wall and ¢ertain 
buildings standing thereon.” 


The description in the schedule was 


“ that piece or parcel of land together with the buildings being a portion of the 
premises known as Blackers stables situate and bearing door No. 1 fı, Blackers 
Road, etc ” 


According to Raghava Rao, J. 


“It ıs sufficient to say that there are some buildings within the premises and 
that from the year 1914 down to Exhibit P-g the land and the building enclosed 
ın the compound wall have been treated as one unit and have always been leased 
out as one property.” 

TT an 


1. (1952) 2 M.LJ. 221. 
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The learned Judges were unable to accept the contention of the appellant-landlord 
that m substance the letting was of the land and not ofany building 


In Ramaswamı Pathar v. 7 K. Devasthanam1, the tenant-appellant had (to quote 
the words of the judgment) 


* presumably with the permission of the respondent put up a superstructure 
on the land which forms the subject-matter of dispute ın this case. While the 
superstructure was in existence the appellant obtaıned a lease from the respondent 
the owner of the site for a period of five years. Under the terms of the lease deed, 
the appellant agreed to surrender possession of the land after the period of the 
lease and during the interim period not to sell or otherwise alienate the superstruc- 
ture without the permission of the landlord.” 


It was further found that 


“ the site aloneis the property of the respondent and that at the time when 
the lease was granted there was a superstructure belonging to the appellant on 
the property.” 

Referring to the judgment ın Iram v Chidambara Chetii’s case?, the learned 

judges took the view that the lessee could not be evicted from the property. 


Much to the same effect ıs the judgment in Palaniappa Chettiar v. Vatravan Chettiar®. 
There also it appears that at the time when the lease was granted there was on the 
property one half of the entire superstructure known as Raja Talkies owned by the 
respondent According to the learned judges although the lease did not specifically 
describe the property as a building there were indications 1n it to show that the lease 
was granted on the basis that there was a building on the property of which the 
respondent was the owner. They held that the question before them was answered 
by the decision in Irant’s case?. 


In Palanıappa Chettiar v. Babu Sahıb*, the facts were as follows. There was a 
lease ın 1947 in favour of the 1st respondent ın the suit of a vacant site but the deed 
contemplated the putting up of buildings thereon and actually some buildings were 
putup It appears that there was no renewal of lease in this case asın Palaniappa 
Chetttar’s case, and the Counsel for the plaintiffs sought to distimguish the case 
on that ground. The learned Judge found that although the lease itself did not 
specifically mention the purpose ıt was one to enable the first defendant to put up 
buildings on the site and to carry on his business. It was said 


“The lease having therefore clearly contemplated the vacant sıte let out bemg 
built upon and when such buildings were put up during the currency of the lease 
the building became part of the land and therefore the land became ındıstınguısh- 
able from the buildings In other words they were integral parts of each other 
for the purpose of the lease and the lease should therefore be regarded as of 
buildings as well ” 


With all respect to the learned Judges of the Madras High Court tryıng the 
cases in 1963 and 1964 above referred to, ıt seems to us that ın following Jrant’s case? 
they fell ınto an error. In lrans case?, what was let out was not a vacant sıte, 
Even. leaving out of account the superstructure of Gaiety Theatre there were certain 
stalls and structures on the land which would come within the definition of building 
in the Act then ın force. 


In order to determine whether the lease 1s ofa vacant land or ofa building within 
the meaning of the Act of 1960 we must take mto account both the form and the 
substance of the transaction. In form the transactions ın suit were leasesofvacant land. 
The substance of the transactions poimtstothesameconclusion The lease of 1941 
shows that the landlord was aware that there were certaın structures on the land but 
what was let out was not the structures but the entire land of Ac. 2-00 İt was with- 
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in the rights of the lessee to remove all the materials ofthe buldıngs and sheds which 
were erected on the land withm 2 months after the date of the expiry of the agree- 
ment and the landloid was to have a charge thereon only m case of default of pay- 
ment of the yearly rent. The structures belonged entirely to the lessee and they did 
not form the subject-matter of the lease 


The lease of 1945 was ofa portion ofS No E. 434/1 measuring Ac 0-50. The 
rent for the first seven years was tobe Rs 300 annually and for the second period of 
8 years at Rs 400 per annum Although the lessee was to have the right to use the 
land as business premises and to put up erections and fixtures for running his business 
he was not to have any right to remove or cause them to be removed either before 
or after the expiration of the period mentioned It ıs clear that what was let out 
ın both leases was the land without any structures, 


It seems to us therefore that neither in form nor in substance was there a letting 
of any building In the first case there were some structures on the land ın 1941 
but the landlord had no interest thereon and the tenant unless he made default 
in payment of rent could remove at any tıme within 2 months after the expiry of 
the lease, the building materials by demolishing the structures. In the second case, 
although the structures were to become the property of the landlord at the end of 
the term the letting was only of the vacant land The landlord did not let out any 
building which could come within the mischief of the Act 


Our conclusion 1s supported by the decision of this Court in Krishnapasuba v. 
Daitaireya*, There a rent note was executed stating that the subject-matter of the 
letting for which the rent was payable by the tenant was open land with a khatta 
It was admitted that a khatta was nota building Clause (1) of the note shows that 
on a portion of the land the tenant had built a shed of corrugated iron sheets at his 
own cost and clause (5) stated that on the termination of the tenancy the tenant 
could remove the structure raised by him including the tumber, the pillars, the iron 
materials etc, It wascontended on behalf of the tenants ın that case that the pro- 
perty let out being a ‘ premises’ within the meaning of section 5 (8) of the Bombay 
Rents Hotel and Lodging Houses Rates Control Act (LVII of 1947) section 13 (1) 
was a bar to the landlord obtaining a decree for eviction in respect of premises which 
were building and ground appurtenant to the buıldıng It was observed by this 
Court that: 


“The building belonged to the tenant and was not the subject-matter of the 
lettmg The land only was the subject-matter of the letting Consequently 
the premises are land within the meaning of section 13 (1) (1) ” 


A faint argument was put up that the plaintiffs were not the proper persons to 
maintain the suit It seems to us that thereis no substance in this contention either. 
The lease of 1945 was ın favour of the trustees and the tenant could not be heard to 
deny the landlord’s title. As regards the lease of 1941 nothing was shown to us to 
take a view different from that arrived at by the High Court 


In the result both the appeals fail and are dismissed with costs. One hearing 
fee. On the undertaking given by the appellants to give delivery of possession at 
the end ofsix months from date execution 1s not to be proceeded with till then 


V.K. Appeals dismissed. 
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THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 
Present —J. C. SHAH AND V RAMASWAMI, JJ 


Balammal and others . Appellants* 
: v. 
The State of Madras and others . Respondents. 


Madras City Improvement Trust Act (XXXVII of 1950), section 173 (2) and clause 6 (2) of 
the Schedule thereto—Compulsory acquisition of land for housing sch mes—Notificatrons 
for acquisition issued prior to Aci —Compensahon awardable —Statutory solatium not pro- 
vided for—Discrimmatory—Vord under the equality clause—Constitution of Indra (1950), 
Article 14 


Practwce—Supreme Court—Compulsory acquisition of land—Appsals relating to valuatıon— 
Requisitt s for enleriamıng them 


By section 173 (2) of the Madras Act (XX XVII of 1950) all proceedings which 
were commenced u der the prior Madras Act (XVI of 1945) were to be deemed to 
be taken under the 1950 Act Hence by virtue of clause 6 (2) of the Schedule to. 
the 1950 Act read with that section compensation awardable could not mclude the 
statutory solatium (provided under section 23 (2) of Land Acquisition Act) even 
in proceedings commenced under the 1945 Act 


Sub-clause (2) of clause 6 of the Schedule to the Act m so far as ıt deprives the 
owners of land compulsorily acquired of the statutory addition to the market 
value of the land under section 23 (2) of the Land Acquisition Act 1s dıscrımınatory 
and so yad as violative of Article 14 of the Constitution of India, 1950—Egualıty 
before law. i 


The Supreme Court will not interfere with decisions ın appeals relating to the 
valuation of lands compulsorily acquired unless there 1s somethmg to show that the 
judgment cannot be supported by rea:on of a wrong prmciple or because somé 
important point affectırg valuation has been overlooked or misapplied. 


The law which determmes the market value as on the date of the notifications 
for acquisition does not offend Article 31 (2) of the Constitution 


Appeals from the Judgments and Decrees dated the 5th November, 1953 of the 
Madras High Court m Cıvıl Appeals Suits Nos 116 of 1953, etc 


R Ramamurthy Iyer, T. S. Rangarajan and R Gopalakrishnan, Advocates for 
Appellants (in C As Nos 489, 514, 645-647 of 1965 and 2109 and 2228 of 1966), 
and for Respondents (in G As Nos 513 and 648 of 1965), for Respondents Nos 5 and 
6 (mn C As Nos 960-965, 967 and 989-993 of 1965), and for Respondents Nos. 1 
and 4 (m CA No 966 of 1965) 


R. Thiagarajan, Advocate for Appellants m C As Nos 650-651 of 1965. 


P. Rami Reddy, Senior Advocate, (4 V Nair, Advocate, with him) for Appel- 
lants (m C.As Nos 989-993 of 1965) and for Respondent No. 2 (ın C.As. Nos. 
960-962, 964 and 967 of 1965). 


K N Mudalıyar, Advocate-General for the State of Madras and A V. Rangam, 
Advocate, for Respondents (m G As Nos 489, 514, 645-647, 650-651 of 1965 and 
2109 and 2228 of 1966) for Respondent No 1 (m GA Nos. 989-993 of 1965), and 
for Appellants (in C As. Nos. 513, 648, 960 to 967 of 1965 


The Judgment of the Court was delivered by 


Shak, 7 —In this group of appeals arising out of land acquisition references, 
two questions fall to be determmed: 
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(1) Whether the owners are entitled to get 15 per cent solatrum in addition 
to the market value for compulsory acguısıtıon of the lands , and 


(2) Whether the rate at which compensation has been awarded to the clai- 
mants for compulsory acquisition of the lands 1s justified by the evidence. 


The Legislature of the Province of Madras enacted the Madras City Improve- 
ment Trust Act XVI of 1945, to provide, inter alia, for improvement and expansion of 
the City of Madras by opening up congested areas. Under section 3 of the Act, a 
Board of Trustees, with power to carry out the provisions of the Act, is to be consti- 
tuted The Board is empowered by the Act to frame a scheme to be called “ Town 
Expansion Scheme ”, and to notify the scheme and also to publish ıt m the Govern- 
ment Gazette. After considermg the objections raised by persons affected by the 
scheme the Government may sanction the improvement scheme with or without 
modifications and announce the fact by notification. Publication of the notifica- 
tion is conclusive evidence that the scheme has been duly framed and sanctioned. 
The Board shall then proceed with the execution of the scheme. The Board is by 
virtue of section 71 authorised, with the previous sanction of the Government, to 
acquire land under the provisions of the Land Acquisition Act, 1894, for carrying 
out any of the purposes of the Act Section 72 authorises the Government to consti- 
tute a Tribunal for performing the functions of the Court ın reference to the acquisi- 
tion of land for the Board under the Land Acquisition Act, 1894 By section 73 ıt 
is provided : 


“ For the purpose of acquiring land for the Board under the Land Acquisition 
Act, 1894— 


r (a) the said Act shall be subject to the modifications specified ın the Schedule; 
and” 


(b) # * * #» 


The Schedule to the Act provided for modifications m the Land Acquisition Act, 
1894, for certam specific purposes. By clause 6 (2) of the Schedule the acquirmg 
authority 1s not hable to pay the additional 15 per cent of the market value under 
section 23 (2) of the Land Acquisition Act, 


“ where the land acquired is sıtuated m an area which 1s declared by the Pro- 
vincial Government to be a congested or slum area and the land is not ın the actual 
possession of the owner ”’ 

It may suffice to state that the land ın the cases out of which these appeals arise did 
not fall within the proviso and in addition to the market value fifteen per cent on the 
market value m consideration of the compulsory nature of the acquisition was paya- 
ble for acquisition of land made under Act XVI of 1945 


Madras Act XVI of 1945 was repealed and was replaced by Madras 
Act XXXVI of 1950 The scheme of the new Act remamed, with some modifications, 
substantially the same as the scheme of the repealed Act By section 173 (2) ıt was 
provided that 
“ Notwithstandimg such repeal, all action taken, all notifications published, all 
rules and orders issued and all things done under that Act (XVI of 1945) shall 
be deemed to have been taken, published, issued and done under this Act, and 
may be contmued thereunder. ”’ 


All the proceedmgs commenced under Act XVI of 1945 were therefore to be deemed 
to have been taken under Act XXXVII of 1950 An important change, however, 
was made m the Schedule to Act XX XVII of 1950 which modified the provisions of 
the Land Acquisition Act, 1894, ın its application to the acquisition of lands under 
that Act. By clause 6 (2) of the Schedule ıt was provided that sub-section (2) of sec- 
tion 23 shall be omitted and in heu thereof the followmg sub-section shall be deemed 
to have been substituted, namely — 


“ (2) For the purpose of clause first of sub-section (1) of this section— 
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(a) if the market value of the land has been increased or decreased owing to 
the land fallmg withm or near to the alignment of a projected public street, so 
much of the increase or decrease as may be due to such cause shall be disregarded ; 


(b) 1f any person, otherwisc than m accordance with the provisions of this 
Act, erects, re-erects, adds to, or alters any wall or building so as to make the 
same project mto the street alignment or beyond the buıldıng line prescribed by 
any scheme made under this Act, then, any mcrease in the market value resulting 
from such erection, re-erection, addition or alteration shall be disregarded. ” 


By that amendment persons whose linds were compulsorily acquired under the 
Madras City Improvement Trust Act XXXVII of 1950 were deprived of the right 
to the solatrum which would be awarded 1f the lands were acquired under the Land 
Acquisition Act. 


The Board of Trustees framed two schemes for ımprovement of the town of 
Madras—‘‘ the Mandavallı Scheme ” and “the Mowbrays Road Scheme ”, For 
the Mandavallı Scheme a notification under section 47 of Act XVI of 1945 which 
operates as a notification under section 4 (1) of the Land Acquisition Act, 1894, was 
issued on 24th August, 1948 A notification under section 53 which 1s effective as a 
notification under section 6 of the Land Acquisition Act was issued on 23rd May, 1950, 
and the Land Acquisition Officer made his awerd of compensation on 22nd November, 
1951 Under that scheme 1,400 “ grounds’? (each ground 1s equal to 2,400 sq ft.) 
of land were notified for acquisition. For the Mowbrays Road Scheme which was 
to cover 689 grounds, the notification under section 47 of the Act of 1945 was issued 
on October 26, 1948, the notification under section 53 was issued on 23rd May, 1950, 
and the award was made on 17th April, 1952 The notifications under sections 47 
and 53 ın respect of the two schemes published ın exercise of the powers under Act 
XVI of 1945 and all actions and proceedings taken thereunder were by virtue of 
section 173 (2) of Act XXXVII of 1950 to be deemed to have been issued, and 
taken under the repealmg Act. 


The Land Acquisition Officer declmed to award 15 per cent solatium to the 
owners of the lands. He valued the lands accordmg to a scheme of classification 
of lands to which we will presently refer, and determmed the compensation awarda- 
ble to the owneis on that basis. References were then made at the instance of the 
owners under section 18 of the Land Acquisition Act to the Chief Judge of the Court 
of Small Causes, Madras, for enhanced compensation. The Chief Judge awarded 
enhanced compensation and m addition thereto awarded 15 per cent solatium on the 
market value of the land Agamst the awards made by the Chief Judge, appeals 
were preferred by the State of Madras and by the owners of the lands. The High 
Court modified the awards made by the Chief Judge and determmed the market 
value of the lands at rates ım excess of the rates at which the Chief Judge had award- 
ed compensation, but set aside the order awarding 15 per cent solatıum on the mar- 
ket value. Against the awards made by the High Court, these appeals are preferred 
by the State and by the owners ofthe lands In Appeals Nos 513,648 and 960-967 
of 1965 filed by the State, modification m the rates of market value made by the High 
Court for determming the compensation has been challenged In Appeals Nos. 
489,514,645-647, 650-651, 989-993 of 1965 and 2109 and 2228 of 1966 filed by the 
owners of the lands the claimants have claimed 15 per cent solatium which has been 
denied to them by the High Court and have also claimed additional compensation. 


We may first deal with the claim of the owners to be awarded solatium at the 
rate of 15 per cent on the market value of the lands. If the lands of the owners were 
notified for acquisition under the Land Acquisition Act, the acquirmg authority was 
bound to award m addition to the market value of the land fifteen per centum on 
the “market value m consideration of the compulsory nature of the acquisition ”: 
ude section 23 (2) of the Land Acquisition Act. But since the lands were notified 
for acquisition for the purpose of Town Expansion Scheme, ıt 1s claimed that the 
owners were, by virtue of Act XX XVII of 1950, deprived of the right to additional 
compensation It was urged by Counsel for the owners of the lands that proceedings 
for acquisition were commenced by the issue of notifications under sections 47 and 
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53 of Act XVI of 1945, and the owners acquired 1 vested right to compensation 
inclusive of 15 per cert solatium, and that right could not be taken away by repeal 
of the Act and enactment of a new Act when proceedings for assessment of compen- 
sation were pendmg before the Land Acquisition Officer It 1s true that by clause 6 
of the Schedule to Act XVI of 1945 solatium was awardable to the owners of the 
lands acquired for the Improvement Trusts, but smce by section 173 (2) of Act 
XXXVII of 1950 all the proceedmgs which were commenced under the Act of 
1945 were to be deemed to be taken under Act XXXVII of 1950, compensation 
awardable by virtue of clause 6 of the Schedule to the new Act read with section 
173 (2) of that Act could not include the statutory solattum The Legislature 
has thereby deprived the owners of the lands of a right to compensation even in 
proceedings for acquisition commenced before Act XXXVII of 1950. 


But, in our judgment, Counsel for the owners are right in contendmg that sub- 
clause (2) of clause 6 of the Schedule to Act XXXVII of 1950, ın so far as 
it deprived the owners of the lends of the statutory addition to the market value 
of the lands under section 23 (2) of the Land Acquisition Act 1s violative of the 
equality clause of the Constitution, and is on that account void If the State had 
acquired the lands for improvement of the town under the Land Acquisition Act, 
the acquiring authority was bound to award m addition to the market value 15 per 
cent solatrum under section 23 (2) of the Land Acquisition Act But by acquiring 
the lands under the Land Acquisition Act as modified by the Schedule to the Madras 
City Improvement Trust Act XXXVII of 1950 for the Improvement Trust which 
also is a public purpose, the owners are, it 1s claimed, deprived of the right to the 
statutory addition An owner of land 1s ordinarily entitled to receive the solatium in 
addition to the market value, for compulsory acquisition of his land, if ıt 1s 
acquired under the Land Acquisition Act, but not 1f it 1s acquired under the 
Madras City Improvement Trust Act A clear case of discrimination which 
infringes the guarantee of equal protectior of the law arises, and the provision 
which 1s more prejudicialto the owners of the lands which are compulsorily 
acquired must, on the decisions of this Court, be deemed ınvalıd 


In The State of West Bengal v. Mrs Bela Banerjee and others?, the West Bengal Land 
Development and Planning Act XXI of 1948 passed primarily for the settlement of 
immigrants who had migrated mto West Bengal provided for compulsory acquisition 
of land for public purposes, but the amount of compensation was not to exceed 
the market value of the land on 31st December, 1946 It was held by this Court 
that the provision fixing the merket value of the land on 31st December, 1946, as 
the ceiling on compensation without reference to the value of the lend at the time 
of acquisition, was arbitrary and could not be regarded as duc compliance ın letter 
and spirit with the requirements of Article 31 (2) of the Constitution 


In State of Madras v. D Namaswaya Mudalar and oth-rs?,this Court struck down 
the Madras Lignite (Acquisition of Land) Act XI of 1953), which provided, öder 
alia, that compensation for acquisition of lignite bearmg lands under the Land 
Acquisition Act shall be assessed on the market value of the land prevailing on 28th 
August, 1947, and not on the date on which the notification was issued under section 
4 (1) of the Land Acquisition Act. 


In P. Vajravelu Mudalar v. Special Deputy Collector, Madras and another®, ıt was 
held that the Land Acquisition (Madras Amendment) Act, 1961, which mter alia 
provided that for the compulsory acquisition of land, the owner will be entitled to 
the market value of the land at the date of the publication of the notification under 
section 4, sub-section (1) of the Land Acquisition Act or an amount equal to the 
average market value of the land durmg the five years immediately precedmg such 
date, whichever 1s less, and also that he shall be ertitled to solatrum at the rate of 
“ five per centum ”, was fro tanto void as infrir ging Article 14 of the Constitution. 
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This Court observed that discrimination between persons whose lands were acquired 
for housmg schemes and those whose lands were acquired for other public purposes 
was not sustamed on the prmcıple of any reasonable classificatior founded on ın- 
telligıble differentia which had a rational relation to the object sought to be achieved. 


In N. B. Feejeebhoy v. Assistant Collector, Thana Prant, Thana1, chis Court struck 
down as violative of Article 14 of the Constitution a provision made by the Land 
Acquisition (Bombay Amendment) Act, 1948, which enjomed the acquirmg autho- 
rity to assess compensation for the lards compulsorily acquired for the purpose of 
“a housmg scheme ” in the State of Bombay at the mirket rate prevailing not on 
the date of the issue of the notification under section 4 of the Land Acquisition Act 
1894, but on Ist January, 1948. 


Compensetion zewerdeble for compulsory acquisition of p-operty must 
be a just equivalent of the velue of the land of which a person 1s deprived. 
When compensation payable to the owner 1s to be based on the market 
value prevailing on different dates, according as ıt is awardable under the Land 
Acquisition Act or under some special provision or when the compensation award- 
able to the owners of the lands under the Land Acquisition Act is reduced 
by a special provision unless the distinction 1s supported by any rational 
classification having reasonable relation to the subject-matter or to the object 
sought to be achieved by the special provision and 1s founded on some 
intelligible differentia, the special provision must be held void, as mfrirging the 
guarantee under Article 14. 


The judgment of this Court in Dalchand and others v Dlihi Improvement Trust 
(New Delh Development Authority), New Delh:?, on which reliance was placed by the 
Advocate-General has no application to that principle In Dalchand’s case? under 
the U P Town Improvement Act VIII of 1908 as extended to the territory of Delhi, 
the Delhı Improvemt Trust brought into force a scheme for industrial develop- 
ment under which lands were acquired. The Trust paid compensation based on 
the market value, but without the statutory solatium, It was observed ın that case 
that if the land had been acquired under the Land Acquisition Act the claimants 
would have been entitled to statutory solatium, but not when they were acquired 
for the Delhi Improvement Trust In Dalchand’s case’ the validity of the Act was 
not open to challenge The notification for acquisition of land was issued many 
years before the date of the commencement of the Constitution and the land had 
vested m the Trust also before the commencement of the Constitution No ques- 
tion of deprivation of a fundamental right of equality could therefore be set up in 
that case and this Court held that the claimants were not entitled to plead that if 
the land had been acquired under the Land Acquisition Act, they might have become 
entitled to a statutory solatıum ın addition to the market value, whereas under the 
U. P. Town Improvement Act they were not so entitled 


We, therefore, hold that clause 6 sub-clause (2) of the Schedule read with section 
73 of Madras Act XXXVII of 1950 which deprives the owners of the statutory 
right to solatrum at the rate of 15 per cent. on the market value of the lands 1s invalid, 
and the owners of the lands are entitled to the statutory solatium under section 23 
(2) of the Land Acquisition Act ın consideration of compulsory acquisition of their 
lands. 

We may now turn to the argument that rates at which compensation was award- 
ed to the owners of the lands was not justified by the evidence Two schemes were 
framed by the Board of Trustees—(1) Mandavallı Scheme ; and (2) Mowbrays 
Road Scheme, The Land Acquisition Officer classified the lands m the Mandavalli 
Scheme mto two groups—‘the developed group’ and the undeveloped group’. 
He designated small sites requirmg no further improvement and which were ready 
for bemg built upon as ‘ developed lands’ and the rest as ‘ undeveloped lands’ and 
fixed the market value of the developed lands at Rs. 1,550 per ground. In deter- 
muning the value of undeveloped lands he reduced an amount of Rs. 500 per ground 
CS ark ye AM e a ee eee e ek een eR ety 


1. (1965) 1S CGR 636 2. (1966) S.C.R. (Supp.) 27 
S—4 


26 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). [1969 


being the estumated proportionate share of the cost for setting apart land for roads 
and for providmg amenities and fixed the market value at Rs 1,050 per ground. 
Further adjustments were made ın that rate for lands ın individual cases ın the light 
of their situation. The Chief Judge adopted the classification made by the Land 
Acquisition Officer, and assessed the land value of developed plots at Rs 2,000 per 
ground. For arriving at the value for undeveloped lands, he reduced the value by 
Rs. 500 per ground for roads and cost of development and awarded compensation 
at the rate of Rs. 1,500 per ground. The High Court also accepted the groupmg 
of the lands 1ato two broad groups as adopted by the Chief Judge and the Land 
Acquisition Officer, and further sub-divided the developed plots ınto “‘ nice desirable 
plots exceeding one ground and below three grounds, and facmg well-known, con- 
venient and already formed roads’ and “‘ standard developed plots.” The former 
were Group I-A lands which were valued at Rs. 2,250 per ground, and the latter 
which were called Group I-B lands were valued at Rs 2,000 per ground In the 
view of the High Court a reduction of Rs 400 per ground for the value of standard 
developed lands was adequate to meet the expenses for providing amenities. The 
basic value of undeveloped plots was assessed at Rs 1,600 per ground Having 
regard, however, to the superior situation of some of the undeveloped plots they 
grouped them into Group 2-A and awarded compensation at the rate of Rs. 1,750 
per ground, and for one plot which m view of its ‘‘ desirable situation * was awarded 
the rate of Rs 1,850 per ground. The remaming lands which were called Group 
2-B lands were awarded compensation at the rate of Rs. 1,600 per ground 


The Mowbrays Road Scheme plots were classified by the Land Acquisition 
Officer into four groups Group I-A, I-B, I-G and Group II For Groups I-A, I-B 
and I-C lands he determmed the basic rate of compensation per ground at Rs 2,500, 
Rs 2,400 and Rs 2,000 respectively, and on the footing that these three groups were 
undeveloped plots he reduced the rate by Rs. 800 per ground for expenses of layıng 
out roads and providing other amenities. He valued the Group-II lands at Rs 1,600 
and reduced ıt by 25 per cent. for expenses for layıng out roads and providing other 
amenities. The Chief Judge substantially adopted the same classification. He 
designated the lands as Group I, Group-II, Group-III and Group IV. After con- 
sidermg the situation of the lands, the Chief Judge estimated the basic compensation 
for Group I at the rate of Rs. 2,400, for Group Il at Rs 2,300 and for Group HI 
at Rs 1,900 and declmed to make any deduction for development on the footmg 
that lands were developed lands and no expenditure was required to be incurred 
and no deduction had to be made. For the mterior lands forming Group IV he 
estimated the basic price at Rs. 1,900 per ground and made a deduction of Rs 550 
per ground for providmg amenities and for meeting the expenses incidental to the 
development of their lands In the view of the High Court the rate of compensation 
per ground should be respectively Rs. 2,500, Rs. 2,400 and Rs 2,250 for lands 
in Groups I, II, and IJI. For Group IV the High Court assessed compensation 
at the rate of Rs. 1,630 per ground. In arrıvıng at that valuation they took into 
consideration the situation of the land, the stage of development the lands had reach- 
ed, the size of the plots and the estımated cost of raising the level of the lands and 
providing other amenities which would make them similar to developed lands. 


On behalf of the State ıt is urged that the High Court erred m increasıng the 
value of the lands m the Mowbrays Road Scheme and that the High Court should 
have mamtamed the order of the Chief Judge relating to those lands. On behalf 
of the owners of the lands it is urged, especially for the lands in the Mandavallı 
Scheme, that there were transactions of sale proximate m tıme to the date on which 
the nottfication under section 47 of Act XVI of 1945 was issued, which disclosed a 
rate of market value varymg between Rs 2,000 and Rs 3,000 per ground, and the 
Chief Judge and the High Court were not justified in accepting the lowest rate as 
determmative of the market value of the lands in the neighbourhood. But the 
instances relied upon by the owners are of sales of very small pieces of land approxi- 
mately of one-half of a ground or less, and we do not think that the High Court has 
committed any error of prmciple in rejecting the higher rates furnished by mstances 
of sale of tiny pieces of land Again no evidence was led before the Chief Judge 
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that the sale transactions reflected the current rate of market valuc of lands ın the 
locality, and that the prices paid were not affected by special considerations 


In Nowroj: Rustomp Wadia v Bombay Governm:nt1, the Judicial Committee held 
that in appeals mvolving the valuation of property, the Judicial Committee will 
not entertam an appeal as to the value of property compulsorily acquired, except 
upon questions of principle, includmg errors m appreciatmg or applymg the rules 
of evidence, or the judicial methods of weighing evidence 


In Prag Naram v Collector of Agra”, the Judicial Committee observed that “ıt 
ıs well settled thet this Board will not review the decree of an Indian Appellate Court 
merely upon questions of value ”, and reiterated the observations made ın Narsıngk 
Das v S cr tary of State for India? that the Board will not interfere with judgments 
of the Courts m India as to matters ınvolvıng valuation of property and simular 
questions where knowledge of the circumstances and of the district may have an 
ımportant bearmg on the conclusion reached, unless there is somethmg to show, 
not merely that on the balance of evidence ıt would be possible to reach a different 
conclusion, but that the judgment cannot be supported as ıt stands, either by reason 
of a wrong application of principle or because some important pomt m the evidence 
has been overlooked or misapplied. 


This Court has adopted a similar approach m appeals which raise disputes 
relatmg to valuation of lands compulsorily acquired In The Sp cial Land Acquisition 
Offic:r, Bangalore v T. Adınarayan Setiy*, S K. Das, J., speakmg for the Court observ- 
ed : 

“ We are content to proceed ın this case on the footing that we should not inter- 
fere unless there is somethmg to show, not merely that on the balance of evidence 
ıt ıs possible to reach a different conclusion, but that the judgment cannot be 
supported by reason of a wrong application of prmciple or because some important 
pomt affectmg valuation has been overlooked or misapplied.” 


The learned Advocate-General appearmg on behalf of the State of Madras has not 
invited our attention to any such error of principle or non-application of mind to 
any important piece of evidence, which may have a hearing on the valuation The 
learned Advocates appearmg on behalf of the owners of the lands also have not been 
able to mvite our attention to any such error m the judgment of the High Court 


Mr P Ram Reddy appearmg on behalf of respondents m Appeals Nos 960- 
962, 964 and 967 and the appellants m Appeals Nos 989-993 of 1965 raised a 
specia] argument which we may now consider. Counsel contended that the pro- 
visions of the Land Acquisition Act which are made applicable by section 73 read 
with the Schedule to the Madras City Improvement Trust Act and which require 
the market value to be awarded to the owners of the land as on the date on which 
the notification under section 47 of the Act is issued deprive the owner of the true 
compensation which is a just equivalent of the value of the lands expropriated. 
Counsel says that m all cases after the notification 1s issued, there is a considerable 
tıme-lag and the title to the land 1s extinguished only when the land vests absolutely 
in the Government under section 16 of the Land Acquisition Act free from all 
encumbrances. He says that whereas the compensation payable ıs the market value 
prevailmg on the date of the issue of the notification under section 4 of the Land 
Acquisitio » Act the title of the owners to the land 1s extinguished on the date on which 
possession is taken, and on that account compensation 1s determined with reference 
to a date which ın some cases may be years before the date on which the title 1s 
extmguished. Counsel mvited our attention to the observations made by Subba 
Rao, J, m P Vajravelu Mudaliar’s case that under Article 31 (2) a person whose 
land was acquired was entitlted to compensation 22 a “just equivalent’’ of the 
land of which he was deprived He contended that if the ‘just equivalent’ of the 


(1925) LR 521A. 367 49MLJ 233 J 431 
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land 1s to be awarded, 1t must be based on the market value of the land on the date 
on which the title is extinguished and not the market value at some date anterior 
thereto. But in P Vapavelu Mudalıar's case! ıt was decided that the law which 
determines the market value as at the date of the notification under section 4 (1) 
of the Land Acquisition Act does not offend Article 31 (2) of the Constitution. 


Mr. Thiagarajan appearing on behalf of the appellants in Appeals Nos. 650 
and 651 of 1954 contended that ro adequate compensation was awarded to the 
owrers in respect of charges for severance. Counsel submitted that a part of the 
compound of a Cinema Theatre was acquired compulsorily and that deprived the 
owner of the land of the facility of providing additional amenities to the patrons 
of the theatre and also of making constructions on the land expanding the business, 
and on that account the owr ers were entitled to comper sation either under “‘ Thirdly” 
or “‘ Fourthly”? or “‘Stxthly” of section 23 (1) of the Land Acquisition Act. 
Ünder these clauses the demages sustamed by the person mterested by reason of 
severing such land from his other land, or by reason of the acquisition ır juriously 
affectmg his other property movable or ımmovable ın any other manner, or his 
earnings, or the damage bona fide resulting from dımınutıon of the profits of the 
land between the tıme of the publication of the declaration under section 6 and the 
tıme of the Collector's taking possession of the land may be awarded to the owners. 
But there 1s no evidence on the record to which our attention was invited which 
supported the case of the appellants to compensation under any of the clauses. 
There ıs nothing to prove that the owners had sustamed any loss by reason of the 
severance of the land from their other lands, nor is there any evidence to prove that 
by reason of the acquisition the remaming lands were injuriously affected or the 
earnings of the owners were affected, nor 1s there any evidence to show that there 
was any damage resultıng from dimmution of the profits of the land between the 
time of the publication of the declaration and the time of takmg possession of the 
land. The High Court has awarded Rs. 2,500 as compensation for severs nce, and 
we see no reason to interfere with that order. ` 


The appeals filed by the State therefore fail and are dismissed with costs. The 
appeals filed by the owners are allowed and they will be ewerced 15 per cent. 
solatıum under section 23 (2) of the Land Acquisition Act on the mrket value 
of the land in addition to the compensation awarded to them. Appellants in each 
of these appeals will be entitled to their costs in this Court. Parties appearmg 
through the same Counsel will be entitled to one hearing fee only. 

K.G S. Appeals by State dismissed ; 

Appeals by owners allowed in 
part—Statutory solatium awarded. 


THE SUPREME COURT OF INDIA, 
(Crvil Appellate Jurisdiction.) 
PRESENT .—J C SHAH,R.S BAGHAWAT, G K, Mirrer, G A. VAIDIALINGAM. 
AND K S. Hecpe, JJ. 


The State of Madras ..  Appellant* 
v. 

N K. Nataraja Mudalıar .. Respondent. 

Mis. Sıtalakshmı Mılis Ltd end 9 others ..  Interveners. 


Central Sales Tax Aci (LXXIV of 1956), section 8—Sales tax at varying rates prevailing 
an different States—Exemptions also on the basıs of State law—If restrictions on freedom 
of trade etc —Constituhonal validity of sub-section (2), (2-A) and (5)—Constetution of 
India (1950), Articles 301 and 303—Not infringed. 

Held , The provisions of sections 8 (2), 8 (2-A) and 8 (5) Central Sales Tax Act 
do not infrmge either Article 301 or 303 of the Constitution, 1950, and so are 
not ultra uires the Parhament. 
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(Per Shah, Mitler and Vaidialıngam, 7 )—Artıcle 301 enjoins that trade 
throughout India shall be free; it does not merely protect inter-State trade or 
operate against inter-State barriers; all trade is protected, whether inter-State 
or intra-State. But Article 302 enables Parliament by law to impose such restric- 
tions on the freedom of trade as may be required m the public interest. 

It must be taken as settled law that restrictions or umpediments which directly 
and immediately rmpede or hamper the free flow of trade, commerce and mter- 
course fall withm the prohibition ımposed by Article 301 and, may be regarded 
as void 

There is also no doubt that exercise of the power to tax may normally be presu- 
med to be in the public mterest. 

It ıs settled law that a tax may, ın certain cases, directly and ımmediately res- 
trict or hamper the flow of trade; but every imposition of tax does not do so. 

An Act which is merely en~cted for the purpose of imposing tax to be collected 
and retained by a State, 1s not a law gıvıng or authorising the giving of any pre- 
ference to one State over another or making or authorismg the making of any 
discrimination between one State and another merely because varying rates of tax 
prevail ın different States. The flow of trade does not necessarily depend upon 
the rates of sales tax. 

By leaving it to the States to levy sales tax in respect of a commodity and by 
authorismg the State from which the movement of the goods commences to 
levy, on transactions of sale, Central sales-tax at rates prevailing ın the State, 
subject to the limitation that they are not too high to scare away consumers, no 
discrimination can be deemed to be practised 

Per Bachawat, 7 —A tax on intra-State sale does not normally offend Article 301 
of the Constitution which does not make any distinction between movement from 
one part of the State to another or from one State to another. Logically therefore 
tax on inter-State sale under Central Sales Tax Act levied at the State rate would 
not operate directly or immediately the free flow of trade Even assuming 
that the Central Sales Tax Act is withm the mischief of Article gor, 1t 15 saved 
by Article 302 as beng made by Parliament in public interest. 

Per Hegde, 7—By its very composition ıt 1s unlikely that Parliament would have 
regional bias or would adopt a parochialapproach There 1s also the presump- 
tion of the constitutionality of a statute. Unless it 1s shown that the different 
rates of tax prevailing in different States and approved by Parliament for the 
purpose of Central sales tax is discremmatory or giving preference to one of the 
States the provisions of section 8 of the Central Sales Tax Act are to be held intra 
wres the Parliament. The differences m rates under section 8 do not materially 
affect the free flow of trade etc in the territory of India. None of the impugned. 
provisions—sub-sections (2), (2-A) and (5) of section 8—has direct or ummediate 
impact on inter-State trade and commerce. 

Appeals from the Judgment and Order, dated the 7th April, 1967, of the 

Madras High Court ın Writ Petition No. 836 of 1966 $ 
Bishan Narain, Senior Advocate, (4. V. Rangam, Advocate, with him), for 
Appellant. 

M. R. M. Abdul Karım, K. Rajendra Choudhury and K. R. Choudhury, Advocates» 

for Respondent. 

R Thiagarajan, Advocate, for Intervener No. 1. 

R. Gopalakrıshnan, Advocate, for Intervener No. 2. 

A. N. Singh and D. N. Gupta, Advocates, for Intervener No 3 

B R.L. Iyengar, Semor Advocate, (R. N. Sachthey and SP Nayyar, Advocates, 

with hım), for Intervener No. 4. 
B. Sen, Senior Advocate, (G. S. Chatterjee, Advozate for P K. Bose, Advocate, 
with him), for Intervener No. 5. 


+ (1967) 20 S.T.C. 150. 
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C. B. Agarwala, Senior Advocate, (O.P. Rana, Advocate, with hım), for 
Intervener No. 6. 


Lal Narain Sinha, Advocate-General, for the State of Bihar, (R. K. Garg and SC. 
Agarwala, Advocates of M/s Ramamurihı & Co., and Anl Kumar and S. P Singh, 
Advocates, with him), fcr Intervener No 7. 


Naunit Lal, Advocate, for Intervener No. 8 

K. Baldev Mehta, Advocate, for Intervener No. 9. 
M R K Pilla, Advocate, for Intervener No. 10. 
The Court delivered the followmg Judgments 


Shah, 7 (for himself, Mitter and Vardıalıngam, FF.) —In a proceeding for assess- 
ment of tax for 1963-64 under the Central Sales Tax Act, 1956, the Deputy Commer- 
cial Tax Officer rejected the contention of the assessee that a part of the turnover 
of his busmess in matches arose out of ıntra-State sale transactions at the assessee’s 
depot at Ongole (in the State of Andhra Pradesh) to which depot the goods were 
despatched. by him from his place of business in the State of Madras. The Deputy 
Commercial Tax Officer held that the goods were moved from “ the godown stock ” 
of the assessee ın execution of contracts of sale with merchants outside the State of 
Madras, and on that account the turnover from sales was liable to tax under the 
Central Sales Tax Act. The assessee moved the High Court of Madras under Arti- 
cle 226 of the Constitution seeking a writ of certiorart guashıng the order of assessment, 
on the grounds, that the provisions of the Central Sales Tax Act which permitted 
levy of tax at varyıng rates ın different States were valid, and that the transactions 
brought to tax were 1.0t m truth 1 ter-State trans.ctırns. The High Court 
did not determine the nature of the transactions, but held that sub-section (2), 
(2-A) and (5) of section 8 of the Central Sales Tax Act, 1956, ın operation 
at the relevant tımc umposed or authoused the imposition of varying rates of 
tax in different States on sımılar mter-State transacticns, and the resultant mequality 
in the burden of tax affected and umpeded mter-State trade, commerce and inter- 
course, and thereby offended Articles 301 and 303 (1) of the Constitution. The High 
Court rejected the plea of the assessee that section g (3) of the Act was ulira vires 
The State has appealed to this Court with certificate granted by the High Court 
against the order declaring sub-sections (2), (2-A) and (5) of section 8 of the Central 
Sales Tax Act, 1956, mvalid. 


A brief review of the developments in the law relating to imposition of tax on 
transactions of sale and ıts mter-relation with the constitutional provisions leading 
to the enactment of the Central Sales Tax Act, 1956, will facilitate appreciation of 

- the competmg views put forward before us at the Bar. The Government of India 
Act, 1935, by List II, Entry 48 of the Seventh Schedule conferred power exclusively 
upon the Provinces to legislate on the subject of “ taxes on the sale of goods and on 
advertisement”? In exercise of that power the Provincial Legislatures enacted sales 
tax laws for their respective Provinces acting on the principle of “ territorial nexus ”, 
and picked out one or more ingredients constitutmg a sale and made it or them 
the basis of imposing liability for tax. This exercise of taxing power by the Provinces 
Jed to multiple taxation of the same transaction by many provinces, the burden of 

ax falling ultimately on the consuming public 


In order to remove this burden imposed upon the consumers, Article 286 was 
incorported m the Constitution znter aka for the regulation of mter-State sales trans- 
actions. This Court ın The State of Bombay v. United Motors (India) Lid +, held that 
under the Bombay Sales Tax Act (XXIV of 1952), sales effected in Bombay in res- 
pect of goods exported from the State were not taxable by the State of Bombay, 
but the mmporting State was competent to levy tax on transactions of sale ın the 
course of inter-State trade or commerce on persons who were resident outside its 
territory, provided that the goods were delivered m the ımportıng State for the pur- 
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pose of consumption therein This decision made the dealer carrymg on busmess 
in the exportıng State amenable to the sales tax law of the ımportıng State. The 
question was reconsidered by this Court m Bengal Immunity Company Lid v. State of 
Bıhar! The Court held that the sales or purchases made by an assessee which actual- 
ly took place in the course of mter-State trade or commerce could not be taxed by 
any State until by law ıt was otherwise provided by Parliament. The Judgment m 
Bengal Immunity Co ’s case), removed, by makmg mt: x-State sales immune from tax- 
ation, the difficulties till then experienced by the tradmg community, but the 
importing States which had umposed tax on inter-State sales by non-resident dealers, 
relying on the principle of the judgment ın United Motors case®, were faced with mnu- 
merable clams for restitution of the tax realized The President then promulgated 
Ordinance ITI of 1956 which was later replaced by the “ Sales Tax Laws Valıda- 
tion Act VII of 1956” with the object of restoring for the period specified ın the 
Act the decision ın United Motors case?. 


The problem of tax on mter-State sales was, in the meanwhile, examined by the 
‘Taxation Enquiry Commission. The report of the Commussion led to the enactment 
of the Constitution (Sixth Amendment) Act, 1956. By that amendment Entry g2-A 
was added m Union List in the Seventh Schedule to the Constitution conferrmg 
power upon the Union to legislate in respect of “‘ taxes on the sleor purchase 
of goods other than newspapers, where such sale or purchase takes place in the 
course of mter-State trade or commerce”; and for Entry 54 in the State List, the 
followmg entry was substituted : “ 


“Taxes on the sale or purchase of goods other than newspapers, subject to the 
provisions of Entry 92-A of List I.” 


Explanation to clause (1) of Article 286 was omitted, and clauses (2) and (3) were 
substituted by fresh clauses: by the newly enacted clause (2) the Parhament was 
authorised by law to formulate prıncıples for determming when a sale or purchase 
of goods takes place ın any of the ways mentioned ın clause (1), and by clause (3) ıt 
‘was enacted that any law of a State shall, m so far as ıt imposes or authorises the 
imposition of, a tax on the sale or purchase of goods declared by Parliament by law 
to be of special umportance ın ımter-State trade or commerce, be subject to such 
restrictions and conditions ın regard to the system of levy, rates and other mcidents 
of the tax as Parliament may by law specify In Article 269 (1) clause (g) was added 
authorising the Government of India to collect tax on the sale or purchase of goods 
other than newspapers, where such sale or purchase takes place in the course of mter- 
State trade or commerce and makmg it obligatory upon the Government of India 
to assign the tax to the States im the manner provided ın clause (2). By claure (3) it 
‘was enacted that: 


“ Parliament may by law formulate prıncıples for determmmg when a sale or 
purchase of goods takes place in the course of inter-State trade or commerce.” 


In exercise of authority conferred by the Constitution (Sixth Amendment) Act, 1956, 
the Parliament enacted on 21st December, 1956, the Central Sales Tax Act, 1956, 
with a view to formulate principles (4) for determming when a sale or purchase of 
goods takes place in the course of mter-State trade or commerce or outside a State 
or ın the course of ımport mto or export from India ; (b) providmg for the levy, 
collection and distribution of taxes on sales of goods ım the course of ınter-State trade 
or commerce ; (4) declaring certain goods to be of special importance ın mter-State 
trade or commerce and specifying the restrictions and conditions to which State 
daws imposing taxes on the sale or purchase of such goods of special importance 
shall be subject By section 3 of the Act a defimtion of sale or purchase of goods 
said to take place ın the course of mter-State trade or commerce was devised By 
section 4 conditions in which a sale or purchase of goods was to be deemed to have 
taken place outside a State were specified. By section 5 the conditions ın which a 
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sale or purchase of goods taking placein the course of import or export were specified, 
By Chapter III (sections 6 to 13) provisions were enacted for declarmg a charge of 
tax on inter-State sales and for settmg up machinery for levy of tax and incidental 
matters. Section 6 imposed a charge on all sales effected by a dealer m the course 
of inter-State trade or commerce durmg any year. By section 7 provision was 
made for registration of dealers. Section 8, msofar as it ıs material, and as 
amended by Act XXXI of 1958, read was follows: 


“ (1) Every dealer, who in the course of inter-State trade or commerce— 
(a) sells to the Government any goods ; or 


(b) sells to a registered dealer other than the Government goods of the 
description referred to ın sub-section (3) : 


shall be hable to pay tax under this Act, which shall be two per cent. of his turnover. 


(2) The tax payable by any dealer on his turnover insofar as the turnover 
or any part thereof relates to the sale of goods in the course of inter-State trade or 
commerce not falling withm sub-section (1)— 


(a) ın the case of declared goods, shall be calculated at the rate applıcable 
to the sale or purchase of such goods inside the appropriate State ; and 


(b) in the case of goods other than declared goods, shall be calculated at the 
rate of seven per cent., or at the rate applicable to the sale or purchase of such goods 
inside the appropriate State, whichever 1s higher ; 


and for the purpose of making any such calculation any such dealer shall be deemed 
to be a dealer liable to pay tax under the sale tax law of the appropriate State, 
notwithstanding that he, m fact, may not be so liable under that law. 


(2-A) Notwithstanding anything contamed in sub-section (1) or sub-section 
(2), if under the sales tax law of the appropriate State the sale or purchase, as the 
case may be, of any goods by a dealer is exempt from tax generally or is subject 
to tax generally at a rate which is lower than two per cent. (whether called a tax 
or fee or by any other name), the tax payable under this Act on his turnover insofar 
as the turnover or any part thereof relates to the sale of such goods shall be nil, 
or, as the case may be, shall be calculated at the lower rate. 


Explanation —For the purpose of this sub-section a sale or purchase of goods 
shall not be deemed to be exempt from tax generally under the sales tax law of 
the appropriate State ifunder thatlaw ıt 1s exempt only in specified circumstances 
or under specified conditions or in relation to which the tax is levied at specified 
stages or otherwise than with reference to the turnover of the goods. 


(3) * * ka + 
( 4) # * # % 


(5) Notwithstanding anything contamed in this section, the State Govern- 
ment may, if 1t 1s satisfied that it is necessary so to do in the public interest, by 
notification in the Official Gazette, direct that ın respect of such goods or classes 
of goodsas may be mentioned in the notification and subject to such conditions 
as ıt may think fit to impose, no tax under this Act shall be payable by any dealer 
having his place of business ın the State in respect of the sale by him from any 
such place of business of any such goods ın the course of inter-State trade or com- 
merce or that the tax on such sales shall be calculated at such lower rates than those 
specified ın sub-section (1) or sub-section (2) as may be mentioned ın the notıfi- 
cation. 


By section 9 machmery was set up for levy and collection of tax and penalties. Inso- 
far as ıt 1s material, it provided : 


“ (1) The tax payable by any dealer under this Act on sales of goods effected 
by him in the course of inter-State trade or commerce whether such sales fall 
within clause (a) or clause (b) of section 3 shall be levied and collected by the 
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Government of Indıa ın the manner provided ın sub-section (3) in the State from 
whıch the movement of the goods commenced . 


Provided * # * 
( 2) * x * > 


(3) The authorities for the time beg empowered to assess, collect and enforce 
payment of any tax under the general sales tax law of the appropriate State shall, 
on behalf of the Government of India and subject to any rules made under this 
Act, assess, collect and enforce payment of any tax, cluding any penalty, paya- 
ble by a dealer under this Act ın the same manner as the tax on the sale or pur- 
chase of goods under the general sales tax law of the State 1s assessed, paid and 
collected ; and for this purpose they may exercise all or any of the powers they 
have under the general sales tax law of the State, and the provisions of such law, 
including provisions relating to returns, appeals, reviews, revisions, references, 
penalties and compounding of offences, shall apply accoringly : 


Provided * = = > 


) The proceeds in any financial year of any tax, ıncluding any penalty, 
levied and collected under this Act, in any State (other than a Union territory) 
on behalf of the Government of India shall be assigned to that State and shall be 
retamed by ıt; and the proceeds attributable to Union territories shall form part 
of the Consolıdated Fund of India.” 


By Chapter IV (sections 14 and 15) provision was made for levy of tax at specially 
low rates on goods of special importance in mter-State trade or commerce. By sec- 
tion 14 certam goods were declared to be of special importance in inter-State trade 
or commerce, and by section 15, as amended by Act XXXI of 1958, it was provided: 


“ Every sales tax law of a State shall, msofar as it imposes or authorises the 
imposition of a tax on the sale or purchase of declared goods, be subject to the 
followmg restrictions and conditions, namely :— 


(a) the tax payable under that law in respect of any sale or purchase of such 
goods inside the State shall not exceed two per cent of the sale or purchase 
price thereof, and such tax shall not be levied at more than one stage ; 


(b) where a tax has been levied under that law ın respect of the sale or pur- 
chase inside the State of any declared goods and such goods ere sold in the course 
of inter-State trade or commerce, the tax so levied shall not exceed two per cent. 
of the sale or purchase price subject to such conditions as may be provided ın any 
law in force in that State” 


The scheme of the Act was first to devise definitions of ‘ nter-State sales’ and 
* sales outside the State ’, and then to declare inter-State sales subject to tax, and to 
set up machinery for levying and collectıng tax on those sales. Transactions in 
goods which were made subject to taxın the course of inter-State trade or commerce 
were classified mto three broad categories—(1) transactions fallmg within section 
8 (1) ze, all sales to Government, and sales to a registered dealer other than the 
Government of goods referred to in sub-section (3) of section 8 ; (2) transactions 
falling within section 8 (2) (a) + e , sales n respect of declared goods; and (9) transac- 
tions falling withm section 8 (2) (b) Ze, sales [not falling within (1)] ın respect of 
goods other than declared goods Sales of goods ın category (1) were declared 
liable at the relevant tıme to pay a tax of two per cent on the turnover. On sales 
of declared goods tax was to be calculated at the rate applicable to the sale or pur- 
chase of such goods inside the appropriate State. But by section 15 the tax payable 
under a State law in respect of any sale or purchase of declared goods mside the State 
was not to exceed two per cent. of the sale or purchase price thereof, and was not 
leviable at more than one stage On turnover from sale of goods not fallmg within 
categories (1) and (2) the rate wasseven per cent or the rate applicable to the sale or 
purchase of such goods mside the appropriate State, whichever was higher. But by 
sub-section (2-A) of section 8 it was provided that notwithstandmg anything con- 
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tamed in sub-section (1) or sub-section (2), 1f under the sales tax law of the appro- 
priate State the sale or purchase, as the case may be, of any goods by a dealer 1s 
exempt from tax generally or is subject to tax generally at a rate which 1s lcwer than 
two per cent. oi the tax payable under the Act on the turnover insofar as the turnover 
or any part thereof relates to the sale of such goods shall be nil, or as the case may be, 
shall be calculated at the lower rate There 1s a slight mconsistency between section 
8 (2) and section 8 (2-A) If the rate of tax under the State law 1s less than two per 
cent by virtue of section 8 (2-A), even in respect of turnover falling within section 
8 (2) (b), the rate of tax will not exceed the State rate ; if the State rate exceeds two 
per cent , tax at the rate of seven per cent. or of the State, whichever 1s higher, shall 
prevail But that has no bearmg on the question under discussion. 


Tax under the Act 1s payable by the seller. The State from which the move- 
ment of goods commences ın the course of ınter-State sale collects the tax as agent 
of the Central Government, and ın the manner provided ın sub-section (3) of section 
9 By sub-section (4) of section 9 the proceeds ın any financial year of any tax, includ- 
ing any penalty, levied and collected under the Act in any State (other than a Union 
Territory) on behalf of the Government of India are to be assigned to that State and 
are to be retained by ıt, and the proceeds attributable to Union Territories are to 
form part of the Consolidated Fund of India. 


The Act and the constitutional provisions were ımtended to restrict the ımposı- 
tion of multiple taxation on a single ınter-State transaction by different States, each 
State relying upon some territorial nexus between the State and the sale The tax 
though collected by the State under the Central Sales Tax Act was as an agent of 
the Central Government, ıt was, by sub-section (4) of section g, enacted in ımple- 
mentation of the principle of assignment of tax set out in clause (2) of Article 269, 
assigned to the State which collected it. 


This somewhat tortuous scheme of levying tax on irter-State transactions and 
makıng ıt available to the State which levied ıt, in effect countenances levy of differ- 
ent rates of tax on imter-State transactions in sımılar goods It 1s upon the preva- 
lence of different rates of tax which, subject to adjustments, and incorporated ın the 
Central Sales Tax Act, that the argument of the assessce 1s largely founded He 
contends—and his contention has found favour with the High Court—that the 
liability to pay tax on inter-State transactions, depending upon the rate of tax pre- 
vaılıng in the exporting State, hampers trade and commerce, by giving or authorising 
the giving of preference to one State over another or by making or authorising the 
making of discrimination between one State and another, and thereby violates the 
guarantee of freedom of trade, commerce and intercourse declared by Part XIII of 
the Constitution The assessee primarily relies upon Articles 301 and 303 (1) of the 
Constitution in support of his contention. Article 301 provides : 


“ Subject to the other provisions of this Part, trade, commerce and inter- 
course throughout the territory of India shall be free” 


This Article 1s couched 1n terms of the widest amplitude trade, commerce and inter- 
course are thereby declared free and unhampered throughout the territory of India 
The freedom of trade so declared ıs agamst the ımposıtıon of barriers or obstructions 
within the State as well as ınter-State all restrictions which directly and immediately 
affect the movement of trade are declared by Article 301 to be ineffective The 
extent to which Article 301 operates to make trade, and commerce free has been 
considered by this Court ın several case. In Atabarı Tea Co Lid v The State of 
Assam and others!, Gajendragadkar, J , speaking for himself and Wanchoo and Das 
‘Gupta, JJ. observed at page 860 


sé 


.... we think ıt would be reasonable and proper to hold that restrictions, 
freedom from which 1s guaranteed by Article 301, would be such restrictions as 
directly and immediately restrict or umpede the free flow movement of trade.” 
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In Automobile Transport (Rajasthan) Lid v The State of Rajasthan and others, the view 
expressed by Gajendragadkar, J, in Atabarı Tea Co’s case”, was accepted by the 
majority. Subba Rao, J, who agreed with the majority observed that the freedom 
declared under Article 301 of the Constitution of India referred to the rıght of free 
movement of trade withoutany obstructions by way of barriers, mter-State or ntra- 
State, or other impediments operating as such barriers The same view was expres- 
sed in Fam A T B, Mehtab Majid and Company v State of Madras and another?, by 
a unanimous Court It must be taken as settled law that the restrictions or ımpedi- 
ments which directly and immediately ımpede or hamper the free flow of trade, 
commerce and intercourse fall within the prohibition ımposed by Article 301 and 
subject to the other provisions of the Constitution they may be regarded as void 


But ıt is said that by ımposıng tax on sales, no 1estriction hampering trade 1s 
imposed In the Atabarı Tea Company’s case?, Gajendragadkar, J., observed: 


“ Taxes may and do amount to restrictions; but ıt is only such taxes as directly 
and immediately restrict trade that would fall within the purview of Article gor. 
The argument that all taxes should be governed by Article gor whether or not 
their umpact on trade ıs immediate or mediate, duect or remote, adopt , in our 
opinion, an extreme approach which cannot be upheld ” 


İn a recent judgment of this Court in The Andhra Sugars Lid and another v The State 
of Andhra Pradesh and others*, Bachawat, J , speaking for the Court, after referrmg to 
the observations made by Gajendragadkar, J, m Atabarı Tea Companys case*, 
observed. 


“ This interpretation of Article 301 was not dissented from in Automobile 
Transport (Rajasthan) Ltd. v State of Rajasthan’ Normally, a tax on sale of goods 
does not directly ımpede the free movement or transport of goods Section 21 is 
no exception It does not ımpede the free movement or transport of goods and 
is not violative of Article 301.” 


‘Section 21 of the Andhıa Pradesh Sugar Cane (Regulation of Supply and Purchase) 
Act which was referred to ın the judgment authorised the State Government to levy 
a tax at such rate not exceeding five rupees per metric tonne as may be prescribed 
-on the purchase of cane 1equired for use, consumption or sale ım a factory. It must, 
therefore, be regarded as settled law that a tax may m certain cases directly and 
‘immediately restrict o hamper the flow of trade, but every ımposıtion of tax does 
mot do so. 


Tax under the Central Sales Tax Act on inter-State sales, it must be noticed, 
ds ın its essence a tax which encumbers movement of trade or commerce, since by 
ithe definition m section 3 of the Act a sale or purchase of goods 1s deemed to take 
place in the course of inter-State trade or commerce, if ıt—(a) occasions the move- 
ment of goods from one State to another, (4) is effected by a transfer of documents of 
title to the goods durmg their movement from one State to another The question 
which then falls to be determmed ıs whether the tax ımposed in the present case 1s 
saved by the operation of the other provisions of Part XIII Article 302 of the 
Constitution provides that Parliament may by law impose such restrictions on the 
ifreedom of trade, commerce or intercourse between one State and another or within 
any part of the territory of India as may be required im the public mterest Thereby 
the Parliament 1s, notwithstanding the protection conferred by Article 301, autho- 
11sed to umpose restrictions on the freedom of trade, commerce or intercourse ın the 
public interest The expression “ between one State and another ” does not ımply 
that ıt ıs only tended to confor upon the Union Parliament the power to remove 
the fetter upon legislative authority only so as to keep trade, commerce or mter- 
course free between one State Government and another. It ıs mtended to declare 
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trade, commerce and intercourse free between residents in one State and residents: 
in another State. That 1s clear because Article 302, expressly provides that on the 
freedom of trade restrictions may be imposed not only as between one State and 
another, but also withm any part of the territory of India As we have already 
observed, Article 301 does not merely protect inter-State trade or operate against 
inter-State barriers; all trade ıs protected whether ıt ıs ıntra-State or mter-State by 
the prohibition imposed by Article 301, and there 1s nothing in the language or the 
context for restricting the power of the Parliament which ıt otherwise possesses in 
the public mterest to ımpose restrictions on the freedom of trade, commerce or 
intercourse, operative only as between one State and another as two entities. There 
1s also no doubt that exercise of the power to tax may normally be presumed to be 
in the public interest. 


Article 303 provides, by the first clause. 


“ Notwithstanding anything in Article 302, neıther Parliament nor the Legis- 
lature of a State, shall have power to make any law giving, or authorising the 
giving of, any preference to one State over another, or makmg, or authorising 
the making of, any discrrmmation between one State and another, by virtue of 
an entry relatmg to trade and commerce in any of the Lists in the Seventh 
Schedule.” 


Having conferred by Article 302, power upon the Parliament to impose restrictions 
upon freedom of trade, commerce or mtercourse, the Constitution proceeds to impose- 
certain restrictions upon the power so conferred. Reference to the power of the 
State Legislatures in Article 303 (1) creates a complication which we are not called 
upon in the present case to resolve. It 1s expressly declared that the Parliament 
shall not have the power to make any law giving preference to one State over another, 
authorising the giving of any preference to one State over another, making any 
discrimmation between one State and another, and authorising the makıng of any" 
discrimination between one State and another, ın exercise of or by virtue of any entry- 
relatıng to trade and commerce ın any of the Lists m the Seventh Schedule. 


It was contended on behalf of the State that the power under Article 303 could 
only be exercised so as to restrict the authority of the Parliament which arises by- 
virtue of an entry relating to trade and commerce in the Legislative Lists and that an 
entry with respect to the levy of tax on trade and commerce is not an entry relating 
to trade and commerce and therefore there 1s no prohibition against the Parliament 
exercising power or authorising the giving of any preference to one State over another- 
or making or authorising the makmg of any discrimination between one State and 
another by the exercise of taxing power. Reliance in support of that contention 
was placed upon the judgment ın Sundararamer and Company v. State of Andhra Pradesh’, 
in which Venkatarama Aıyar, J., pomted out that under the scheme of entries m 
Lasts I and II of the Seventh Schedule the power of taxation exercisable in respect. 
of any matter 1s a power distinct from the power to legislate in respect of that matter. 
It was also urged that the expression “ any entry relatmg to trade and commerce ın. 
any of the Lists m the Seventh Schedule” was restricted to the entries which expressly 
deal with the power to legislate ın respect of trade and commerce z¢ , Entries 41 and 
42 of List I, Entries 26 and 27 of List II and Entry 33 of List III ım the Seventh. 
Schedule, and extended to no other On the other hand it was contended that 
all legislative entries which directly affect trade and commerce are also withm the 
expression “ entry relating to trade and commerce ” 


We need express no opmion on the two questions argued before us The ques-- 
tion whether entries relatıng to trade and commerce im the List im the Seventh. 
Schedule are restricted to Entries 41 and 42 of List I, Entries 26 and 27 of List II and 
Entry 33 of List III, or relate to all general entries which affect trade and commerce, 
ıs academic ın the present case. Nor do we think ıt necessary to decide whether 
for the purpose of Article 303 entries relating to tax on sale or purchase of goods 2..,. 
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Entry 92-A of List Land Entry 54 of List I are entries relating to trade and commerce, 
for, ın our opmion, an Act which ıs merely enacted for the purpose of imposing tax 
which ıs to be collected and to be retamed by the State is not a law giving, or autho- 
rising the giving of, any preference to one State over another, or making, or autho- 
rising the makmg of, any discrimination between one State and another, merely 
because of varying rates of tax prevailing ın different State 


It was urged that the High Court was right m holding that rates of tax on the 
sale of the same or sımılar commodity by different States by ıtself was discriminatcry, 
since ıt authorised placıng of an unequal burden on inter-State trade and commerce, 
affecting its free flow between the States The rates of tax prevailing m different 
States on transactions ofsale in the diverse commodities are undoubtedly not uniform 
According to the High Court such a scheme was “ obviously quite discrımınatory 
and considerably affected the freedom of trade, commerce and ınter-course”, the 
differential rates or exemptions ın various States imposing an unequal burden on the 
same or similar goods which affected their free movement or flow ın ınter-State 
trade and commerce, and that a higher rate of tax m a State worked as a barrier to 
the free movement of sımılar goods to another State where there was no tax or a 
lower rate of tax, and for trade in particular goods declared or undeclared to be 
free throughout the territory of India, the rate of tax or exemption, as the case may 
be, must be uniform. We are unable to accept the view propounded by the High 
Court The flow of trade does not necessarily depend upon the rates of sales tax: 
ıt depends upon a variety of factors, such as the source of supply, place of consump- 
tion, existence of trade channels, the ra es of freigh*, rading faciliies, availability 
of efficient transport and other facilities for carrymg on trade. Instances can easily 
‘be imagined of cases ın which notwithstanding the lower rate of tax in a particular 
part of the country goods may be purchased from another part, where a higher rate 
of tax prevails Supposing ina particular State in respect of a commodity, the rate 
of tax is 2 per cent but ıt the benefit of that low ra'e 1s offset by ‘he freight which a 
merchant in ano'her State may have to pay for carrymg that commodity over a 
long dis‘ance, the merchant would be willing to purchase the goods from a nearer 
State, even though the rate of tax ın that State may be higher Existence of long- 
standing business relations, availability of communications, credit facilities and a 
host of other factors—natural and business—enter ın to the maıntenance of trade 
relations and the free flow of trade cannot necessarily be deemed to have been obstruc- 
ted merely because ın a particular State the rate of tax on sales is higher than the 
rates prevailing 1n other States. 


In The King v. Barger}, the Australian High Court was called upon to deal with 
the meaning of the expression “‘ discrimination between States or parts of States” 
used ın section 51 of the Australian Constitution Isaacs, J , observed at page 108. 


one . . the pervading ıdea ıs the preference of locality merely because 
it is locality, and because ıt 1s a particular part of a particular State It does not 
include a differentiation based on other considerations, which are dependent on 
natural or business circumstances, and may operate with more or less force in 
different localities, and there 1s nothing ın my opinion, to prevent the Australian 
Parhament, charged with the welfare of the people as a whole, from domg what 
every State in the Commonwealth has power to do for its own citizens, that 1s to 
say, from basing its taxation measures on considerations of fairness and justice, 
always observing the constitutional injunction not to prefer States or parts of 
States.” 


In W.R Moran Proprietor Ltd. v The Deputy Federal Commissioner of Taxation (N.S. W ) 
.and others®, the Judicial Committee of the Privy Council recorded its approval to 
that exposition. It 1s true that the Judicial Committee was interpreting section 51 
Ku) of the Australan Constitution. It also appears from the provisions of the 
Australian Constitution that by virtue of section 96 of the Constitution there is to be 
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a uniform imposition of customs duties. But the observations made by Isaacs, J., 
in King v Barger’, and approved by the Judicial Committee are useful ın the deter- 
mination of the true principle applicable ın the present case, that, ıt is where differen- 
tiation 1s based on considerations not dependent upon natural or business factors 
which operat: with more or less force in different localities that the Parliament 1s 
prohibited from making a discrimination 


The rates of tax in force at the date when the Central Sales Tax Act was enacted. 
have agam not become crystallised The rate which the State Legislature 
determines, subject to the maximum prescribed for goods referred to ın section 8 (1) 
and (2) are the operative rates for those transactions ın respect of transactions falling 
within section 8 (2) (b) the rate 1s determined by the State rate except where the 
State rate 1s between the range of two and seven per cent The rate which a State 
Legislature ımposes ın respect of inter-State transactions ın a particular commodity 
must depend upon a variety of factors A State may be led to impose a hugh rate 
of tax on a commodity either when ıt 1s not consumed at all within the State, or if ıt 
feels that the burden which 1s falling on consumers within the State will be more than. 
off set by the gain in revenue ultimately derived from outside consumers The 
imposition of rates of sales tax 1s normally influenced by factors political and econo- 
mic If the rate 1s so high as to drive away prospective traders from purchasing a 
commodity and to resort to other sources of supply, 1n 1ts own interest the State will 
adjust the rate to attract purchasers Again, ın a democratic constitution political 
forces would operate against the levy of an unduly high rate of tax The rate of 
tax on sales of a commodity may not ordinarily be based on arbitrary considerations, 
but ın the light of the facility of trade ın a particular commodity, the market condi- 
tions internal and external—and the hkelihood of consumers not being scared away 
by the price which includes a high rate of tax. Attention must also be directed to 
sub-section (5) of section 8 which authorises the State Government, notwithstanding 
anything contained in section 8 in the public interest to waive tax or impose tax on 
sales at a lower rate on inter-State trade or commerce It1s clear that the Legislature 
has contemplated that elasticity of rates consistent with economic forces 1s clearly 
intended to be maintained. 


Prevalence of differential rates of tax on sales of the same commodity cannot 
be regarded in 1solation as determinative of the object to discriminate between one 
State and another. Under the Constitution as originally framed, revenue from 
sales tax was reserved to the States But since the power of taxation could be exer- 
cised in a manner prejudicial to the larger public interests by the States, it was 
found necessary to restrict the power of taxation in respect of transactions which had 
an inter-State content. Amendment of Article 286 and the enactment of the Sales 
Tax Validation Act, 1956, and the Central Sales Tax Act, 1956, were all intended to 
serve a dual purpose; to maintain the source of revenue from sales tax to the States 
and at the same time to prevent the States from subjecting transactions in the course 
of ınter-State trade so as to obstruct the free flow of trade by making commodities 
unduly expensive The effect of the Constitutional provisions achieved ın a some- 
what devious manner 1s still clear, vz., to reserve sales-tax as a source of revenue for 
the States. The Central Sales Tax Act 1s en. cted under the authority of the Union 
Parlament, but the tax 1s collected through the agency of the State and is levied 
ultimately for the benefit of the States and 1s statutorily assigned to the States That 
is clear from the amendments made by the Constitution (Sixth Amendment) Act, 
1956, ın Article 269, and the enactment of clauses (1) and (4) of section g of the 
Central Sales Tax Act The Central sales tax though levied for and collected in the 
name of the Central Government 1s a part of the sales tax levy imposed for the benefit 
of the States. By leaving ıt to the States to levy sales-tax ın respect of a commodity 
on intra-State transactions no discrimination 1s pr. cüsed, and by authorising the 
State from which the movement of goods commences to levy on transactions of sale 
Central sales tax, at rates prevailing in the State, subject to the limitation already 
set out, in our judgment, no dıscrımınatıon can be deemed to be practised. 
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The view taken by the High Court was largely influenced by two cases decided 
by this Court on the interpretation of Article 304 (a) In Firm A T B Mehtab 
Mand & Co’s case!, this Court struck down the levy of tax on sales of tanned hides. 
and skins imported from outside the State of Madras at a rate higher than the rate 
of tax on sales of hides and skins tanned and sold within the State of Madras as 
infringing Article 304 (a) By rule 16 framed under section 1g of the Madras General 
Sales Tax Act, 1t was provided that in the case of untanned hides and skins the tax 
under section 3 (1) of the Madras General Sales Tax Act, shall be levied from the 
dealer who 1s the last purchaser 1n the State not exempt from tax under section 3 (3) 
on the amount for which they are bought by him By rule 16 (2) ıt was provided 
that—(:) ın the case of hides or skins which had been tanned outside the State the 
tax under section 3 (1) shall be levied from the dealer who ın the State is the first. 
dealer in such hides or skins not exempt from tax under section 3 (3) on the amount 
for which they are sold by hım, and (7) ın the case of tanned hides or skins which. 
had been tanned within the State, the tax under section 3 (1) shall be levied from a 
person who 1s the first dealer ın such hides or skins not exempt from tax under section 
3 (3) on the amount for which they are sold by hım The taxpayer contended in 
Fum A T B Mehtab Majid’s caset, that the tanned hides and skins imported from 
outside and sold inside the State were under rule 16 of the Madras General Sales 
Tax Rules subjected to a higher rate of tax than the rate ımposed on hides and skins 
tanned and sold within the State and this dıscrımınatory system of taxation offended 
Article 304. (a) of the Constitution This Court accepted the contention and held 
that rule 16 (2) discriminated against imported hides or skins which had been purcha- 


sed or tanned outside and therefore ıt contravened Article 304 (a) of the Constitu- 
tion. 


Similarly in A Hajee Abdul Shakoor & Co. v. State of Madras?, the assessees who 
were dealers ın skins ın the State of Madras, purchased raw skins from places both. 
within and outside the State of Madras. They were assessed to sales-tax ın accor- 
dance with the provisions of the Madras General Sales Tax (Turnover and Assess-- 
ment) Rules, on the turnover of hides and skins purchased 1n the untanned condition 
outside the State and tanned within the State with respect to the assessment years, 
1955-56, 1956-57 and 1957-58 The tax was assessed at 3 pies per rupee on the 
price of tanned hides and skins for the years 1955-56 and 1956-57 and at the rate of 
2 per cent. on the turnover for the year 1957-58. In petitions filed by the assessees 
in this Court under Article 32 of the Constitution, it was held that section 2 (1) of 
the Madras General Sales Tax (Special Provisions) Act, 1963, discriminated against. 
imported hides and skins which were sold upto Ist August, 1957, upto which date the 
tax on sale of raw hides and skins was at the rate of 3 pies per rupee and was therefore- 
void. 


In the two cases the differential treatment violated Article 304 (a) of the 
Constitution, which authorises the Legislature of a State notwithstanding anything 
in Articles 301 and 303 by law to impose on goods imported from other States or 
the Union Territories any tax to which similar goods manufactured or produced in. 
that State aresubject, so, however, “as not to discriminate between goods so 
imported and goods so manufactured or produced;”. Imposition of differential. 
rates of tax by same State on goods manufactured or producedın the State and similar 
goods imported in the State 1s prohibited by that clause But where the taxing 
State ıs not ımposıng rates of tax on ımported goods different from rates of tax on 
goods manufactured or produced, Article 304 (a) has no application. Article 303 
prohibits the making of law which gives, or authorises the giving of, any preference 
to one State over another, or makes, or authorises the making of, any discrimination 
between one State and another Prevalence of different rates of sales tax in the 
S ate which have been adopted by the Central Sales Tax Act for the purpose of levy 
of tax under that Act ıs, as already mentioned, not determinative of the giving of 
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preference or making a discrimination. The view expressed by the High Court that 
aces 8 (2), 8 (2-A) and 8 (5) infringe Article gor and Article 303 (1) cannot 
e sustained. 


It was contended before the High Court that whereas excise duty was not liable 
to be mcluded ın the turnover of goods under the Madras General Sales Tax Act, 
it was lable to be included ın the turnover for the purpose of Central Sales Tax Act. 
The High Court in making a general discussion on this question observed, following 
the judgment of this Court ın State of Mysore v. Lakshmınarasımlıah Setty and Sons1, 
that by “‘ levied ” ın section g (1) of the Central Act, what was meant was “ levied as 
under the State Act ”, that would include also the State Rules enabling deductions 
in the computation of the turnover. The Court rejected the contention that: 


“ to the extent the excise duty 1s not deductible from taxable turnover under the 
Central Act unlike under the Madras General Sales Tax Act, there 1s discrimina~ 
tion os ae .. between one State_and] another”. 


They observed that: 

“ In the matter of non-deductibility of excise duty from the turnover of mter- 
State sales, the Central Act has equal application and makes no discrimination, 
The Central Act does not say that excise duty will be deductible in one State and 
notin another It ıs not deductible from the turnover of the inter-State sales and 
this rule is umformly applied to all inter-State sales There is, therefore, no ques- 
tion of inequality of discrimination forbidden by Article 303 (1) and there 1s no 
question of contravention of Article gor either.” 


But in deahng with the case of the assessee in the last paragraph of the judgment, 
the High Court observed that since no provision had been made for deduction of the 
excise duty from the turnover of ınter-State sales or purchases under the Central 
Act with the result that unequal burden will fall on differences in the quantum of 
turnover because of allowance ın the one case and disallowance in another, of deduc- 
tion of excise duty This in the view of the High Court would impede the freedom 
of inter-State trade, commerce and intercourse withm the meaning of Article 301 
of the Constitution and was not saved by Article 303 The observations so made, 
somewhat blur the earlier discussion If under the Madras General Sales Tax Act in 
computing the turnover the excise duty 1s not liable to be included and by virtue of 
section g (1) of the Central Sales Tax Act, tax has to be levied ın the same manner as 
under the Madras General Sales Tax Act, the excise duty will not be liable to be 
included in the turnover, and the observations made in the last paragraph of the yudg- 
ment under appeal that because no express provision was made for exclusion of the 
excise duty in the computation of turnover from inter-State sales or purchases there 
was discrimination cannot be accepted as correct We areof the view that in the 
matter of determining the taxable turnover the same rules will apply by virtue of 
section 9 (1) of the Central Sales Tax Act, whether the tax is to be levied under the 
Central Sales Tax Act or the General Sales Tax Act. 


The High Court proceeded to determine the case before them only on the plea 
that the ımpugned provisions of the Act were ultra wires They did not consider 
whether the transactions in dispute were inter-State transactions and liable to tax 
in the hands of the assessee ın the Madras State. It is the case of the assessee that 
he has been taxed in the Andhra Pradesh State by the appropriate authority in res- 
pect of the transactions of sale of goods which are sought to be taxed, on the footing 
that the transactions were intra-State transactions The question whether the tran- 
sactions were intra-State and were liable to be taxed under the Madras General 
Sales Tax Act has not been determmed The case must therefore be remanded to 
the High Court. The High Court will proceed to decide the question Since the 
assessee moved the High Court by a writ petition against the order of the sales tax 
authorities without filing an appeal before the authority competent to deal with the 
questions of fact, 1t will be open to the High Court to require the assessee to have 
those questions determined by the competent departmental authority 


te (1965) 16 ST.C 2313 (1965) 2S CLR, 129. 
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The appeal will be allowed and the order passed by the High Court declaring 
the provisions of sections 8 (2), 8 (2-A) and 8 (5) ultra wres must be set aside. 


The petition out of which this appeal arises was one of a group of petitions filed 
before the High Court Against orders passed ın favour of the other assessees the 
State has not preferred appeals. ‘The amount involved in the claim is small The 
State apparently has approached this Court with a view to obtain a final determina- 
tion of the ımportant question which was raised in the petitions filed before the High 
Court We therefore di ect that there will be no order as to costs in this Court and 
an the High Court r 


Bachawat, J —I have read the draft judgment prepared by our learned brother 
Justice Shah He has said that tax under the Central Sales Tax Act on inter-State 
sales 1s ın its essence a tax hampermg movement of trade or commerce, since by the 
definition ın section 3 of the Act a sale or purchase of goods is deemed to take place 
in the course of ınter-State trade or commerce, if ıt (a) occasions the movement of 
goods from one State to another , or (b) ıs affected by a transfer of documents of 
title to the goods during their movement from one State to another He is of the 
view that the tax falls within the prohibition imposed under Article gor of the 
Constitution 


In Ağabarı Tea Co , Lid. v. The State of Assam}, Gajendragadkar, J , speaking for 

the majority of the Court said — 

“ We are, therefore, satisfied that ın determmuing the lımıts of the width and 
amplitude of the freedom guaranteed by Article 301 a rational and workable test 
to apply would be. Does the impugned restriction operate directly or immediately 
on trade or its movement . Itas the free movement of the transport 
of goods from one part of the country to the other that is mtended to be saved, 
and ıf any Act imposes any direct restrictions on the very movement of such goods 
ıt attracts the provisions of Article 301, and its validity can be sustained only if ıt 
satisfies the requirements of Article 301 or Article 304 of Part XIII” 


‘This interpretation of Article 301 was not dissented from ın Automobile Transport 
(Rajasthan) Lid v State of Rajasthan? In The And'ra Sugars Lid v The State of Andhra 
Pradesh and others3, this Court rejected the contention that section 21 of the Andhra 
Pradesh Sugarcane (Regulation of Supply and Purchase) Act, 1961 (Andhra 
Pradesh Act (XLV of 1961) did not offend Article 301. The Court held: 


“ Normally, a tax on sale of goods does not directly impede the free movement 
or transport of goods Section 21 is no exception It does not impede the free 
movement or transport of goods and ıs not violative of Article gol ”. 


‘This Court distinguished the case of Firm A T Mehtab Mand v State of Madrast, 
which decided that a sales tax which discriminated against goods unported from 
other States might affect the free flow of trade and would then be invalid unless 
protected by Article 304 (a) It 1s umplied ın Article 304 (a) that a discriminatory 
kax might affect freedom of trade 


On principle I see no distinction between a tax on intra-State and a tax on nter- 
State sales An intra-State sale may occasion the movement of goods from one part 
of the State to another part of the same State Indeed, normally, an intra-State sale 
would occasion such movement, because the purchaser has to move the goods from 
the seller’s place to some other place. An intra-State sale may also be effected by a 
transfer of documents of title to the goods during their movement from one part of the 
State to another part of the same State But, there can be no doubt that a tax on 
such sales would not normally offend Article 301 That Article makes no distinction 
between movement from one part of the State to another part of the same State and 
movement from one State to another. Now, if a tax on intra-State sale does not 
offend Article 301, logically, I do not see how a tax on inter-State sale can do so. 
Se m m m a a MM m e e Mm 
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Neither tax operates directly or immediately on the free flow of trade or the free 
movement of the transport of goods from one part of the country to the other. The 
tax ıs on the sale. The movement is mcidental to and a consequence of the sale. 


In The Bengal Immumty Company Lid. v. State of Behar, Jagannadhadas, J , after 
referring to Article gor said — 


“ Now it is not disputed that a tax on a purely internal sale which occurs as a 
result of the transportation of goods from a manufacturıng centre within the State 
to a purchasing market within the same State is clearly permissible and not hit 
by anything in the Constitution. Ifa sale in that kind of trade can bear the tax 
and is not a burden on the freedom of trade, ıt is difficult to see why a single point. 
tax on the same kind of sale where a State boundary intervenes between the 
manufacturing centre and the consuming centre need be treated as a burden, 
especially where that tax 1s ultimately to come out of the residents of the very State 
by which such sale 1s taxable Freedom of trade and commerce applies as much 
within a State as outside ıt. It appears to me again, with great respect, that there 
is no warrant for treating such a tax as in any way contrary either to the letter or 
the spirit of the freedom of trade, commerce and intercourse provided under 
Article 301”. 

As at present advised, I am inclined to agree with these observations. I am, 
therefore, inclined to think that normally a law imposing a tax on intra-State sales 
does not offend Article 301 It seems to me that the Central Sales Tax Act, 1956 
is no exception to this rule None of its provisions directly impede the movement. 
of goods or the free flow of trade. 


I may add that even assuming that the Central Sales Tax Act, 1956 is within the 
mischief of Article 301, 1t is certainly a law made by Parliament inthe public interest 
and ıs saved by Article 302 I find nothing ın the Act which offends Article 303 (1). 


The decision of the High Court that sections 8 (2), 8 (2-A), and 8 (5) of the 
Central Sales Tax Act, 1956, are lira ores the Constitution must therefore be set: 
aside I agree to the order proposed by Shah, J. 


Hegde, J —Though I agree with the conclusions reached by my learned brother- 
Shah, J , namely, sections 8 (2), 8 (2-A) and 8 (5) of the Central Sales Tax Act, 
1956 (LXXIV of 1956)—heremafter referred to as the Act—are nra vres the 
Constitution, my reasons for coming to that conclusion are not the same as his. 
Hence this note. 


The facts of the case as well as the history of the legislation are fully set out in 
the majority judgment. It is settled by the decisions of this Courtın A'rabarı Tea Co., 
Lid vw. The State of Assam?, and the Automobile Transport (Rajasthan) Limted v The State 
of Rajasthan, that a taxing statute is not outside the scope of Article 301 of the Consti- 
tution But before a taxing statute is held to be violative of that Article, it must be 
shown that ıt has a direct or immediate ımpact on the freedom of trade, commerce 
and intercourse within the country In other words, a mere remote or incidental. 
impact 1s insufficient to hold that Article gor has been contravened Article 302 
empowers Parliament by law to impose such restrictions on the freedom of trade, 
commerce and intercourse between one State and another or within any part of the 
territory of India, as may be required ın the public interest. The power conferred 
on Parliament 1s extremely wide and the only lumitation placed on that power by 
Article 302 ıs that the law in question must be required ın the public interest. 
Primarily it 1s for Parlıament to determine the requirements of public interest The 
decision of Parliament ın this regard 1s not easy to challenge Parliament 1s presum- 
ed to know the needs of the people, the requrements of the time and the economic 
and political interests of the country as a whole By its very composition ıt 1s un- 
likely that Parliament would have regional bias or would adopt a parochial approach 
In addition, there is the presumption of the constitutionality of a statute Therefore. 

AEE ee OE a ke et a, 
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the State undoubtedly starts with an advantage. But once it is shown that a measure 
prima facie gives preference to the residents of one State over another State or 1t makes 
dıscrimınatıon between the residents of a State and that of another because of the 
adoption of different rates of tax in different States, then the matter assumes a diffe- 
rent complexion in view of Article 303 (1) It should be within the knowledge of 
the Union Government why Parliament adopted different rates ın different States. 
Tagree that mere difference ın rates is neıther showing preference nor making dıscrımı- 
nation But other things being equal, the difference in rates would result in show- 
ing preference to some States and making discrimmation against others Hence, 
in my opinion, difference in rates 1s a prema facie proof of the preference or discrimina- 
tion complained of. It 1s for the State to justify those differences. The real ques- 
tion for decision 1s whether the impugned provisions have given or authorised the 
giving of any preference to one State over another or made or authorised the making 
of any discrimination between one State and another. The word “ State” in 
Article 301 is used ın the sense of people residing ın that State It ıs umpossible for 
any ordinary person to establish positively the preference or the discrimination com- 
plained of, apart from showing the difference in the rates. Once he shows the 
difference in the rates, 1t 1s for the State to show that the same has not resulted in 
showing preference to one or more States over others or making discrimination against 
one or more States over others ın the matter of mter-State trade I am not prepared 
to place an interpretation on Article 303 (1) which would render that provision 
purposeless After all ıt ıs the State that had enacted the ımpugned provisions. 
İt must have had good reasons for enacting those provisions It must place before 
Court those reasons and satisfy ıt that Article 303 (1) has not been contravened 
But on the material placed before us, I am satisfied that the differences in the rates 
are in public interest and those differences do not materially affect the free flow of 
trade in the country. 


From the history of the legislation, 1t 1s clear that the subject of taxing inter-State 
sales is a complicated process It has various facets Sales-tax 1s one of the most 
important sources of revenue for the States It was so even under the Government 
of India Act, 1935. It was not the intention of Parliament either to dry up that 
source or to divert the same It wanted to retain that source for the States ; but at 
the same time guard against States levying sales tax on ınter-State sales ına manner 
which 1s likely to be preyudicial to the free flow of trade and commerce ın the country 
Constitutional amendments referred to in the judgment of Shah, J , have an ımpor- 
tant purpose behind them. Same 1s the case as regards the provisions in the Act. 
Before Articles 269 and 286 were amended and the Act enacted, a Committee known 
as Taxation Enquiry Commi tee, had gone into the various aspects of inter-State 
trade and commerce and made recommendations to the Union Government on that. 
subject It was largely on the basis of those recommendations that Articles 269 and 
286 of the Constitution were amended and the Act enacted Therefore it is clear 
that the Act 1s not a haphazard legislation , ıt 1s the product of deep thinking and 
clear analysis of the various aspects of the matter. ‘This Court will be slow to hold. 
such a measure as being either not in public interest or as violative of Article 303 (1). 
The question of giving preference or making discrimination depends on various facts 
and circumstances, the tax ra e, being only one of them The views of an expert 
committee on a subject so complicated as tax on inter-State sales ıs entitled to great 
weight In the very nature of things, it 1s difficult for Courts to ascertain the various. 
factors that impede the free flow of trade or to assess their importance. This is not 
the same thing as saying that this Court should abdicate its functions ın favour of an 
expert committee or should unduly exaggerate the importance of the collective know- 
ledge and wisdom of the members of Parliament. But the fact remains that ın 
assessing the strength of economic forces ın a given matter the views of persons who 
may be expected to be familiar with the subject ıs entitled to weight and in the 
absence of clear proof to the contrary or unless it 1s shown that their conclusions are 
obviously wrong, it will be proper for this Court to proceed on the basis that the con- 
clusions reached by them on facts—not on questions of law.—are correct. The 
Taxation Enquiry Committee has given good reasons in support of its recommen- 
dations. 
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We shall now examine the purposes behind section 8 of the Act, which fixes 
rates of tax on sales in the course of inter-State trade, commerce and intercourse. 
The Act divides ınter-State sales into four categories, namely—(z) sales to Govern- 
ment, (z ) sales of goods which are declared to be of special umportance ın the inter- 
State trade and commerce, (22) sales to registered dealers, and (w) sales to others. 
Good many sales ın the course of ınter-State sales are made to Governments Ina 
welfare State like ours, public sector 1s in-charge of various industries, which require 
raw material from various parts of the country. The Governments also require 
consumer goods of various types for its governmental functions as well as for its 
economic activities. A uniform rate 1s fixed for those sales under section 8 (1) (a). 
Hence ın respect of an umportant segment of inter-State sales the rate 1s uniform, no 
doubt subject to section 8 (2-A), the scope of which I shall discuss a little later 


Section 14 declares that goods enumerated therein are goods of special impor- 
tance ın the inter-State trade and commerce. Section 15 prescribes the restrictions 
and conditions under which sales taxın respect of the turnover relating to those goods 
may be levied One of the conditions prescribed at the relevant time was that tax 
should not be more than two percentum of the turnover Further in respect of those 
goods only a single point taxation 1s permissible. The declared goods constitute a 
large portion of the goods sold ın inter-States trade The incidence of taxation 
on those goods ıs such that it could not have had any serious repercussion ın inter- 
State trade. 


Section 8 (i) (b) regulates the sales tax leviable on sales to registered dealers ın 
the course of inter-State sales The maximum rate fixed at the relevant tıme was two 
percentum of the turnover All that the registered dealer has to do 1s to get included 
ân his certificate of registration goods of the class or classes which he proposes to 
purchase as being intended for re-sale by him or for use by him in the manufacture 
or processing goods for sale or ın the mining or ın the generation or distribution of 
electricity or any other form of power Here again the incidence of taxation 1s so 
low as ordinarily not to affect the free flow of trade. 


This takes us to the remaining sales ın the course of inter-State trade or com- 
merce By and large these sales are made to unregistered dealers Here again, 
so far as the declared goods are concerned, tax has to be levied at the rate ap l- 
cable to local sales, as provided in section 8 (2) (a) Then we come to clause (b) 
of section 8 (2), wlach deals with goods other than declared goods Here the law 
at the relevant time was that the tax shall be calculated at the rate of seven percen- 
tum of the turnover or as the rate applicable to sale or purchase of such goods inside 
the appr priate State, wi ıchever 1s Ligher As could be seen from the report of 
the Taxation Enquiry Committee, the main reason for t is provision was to prevent 
as far as possible the evasion of sales tax The Parliament was anxious that inter- 
State trade should be canalised through registered dealers over whom the appro- 
priate Government has a great deal of control It 1s not very easy for them to evade 
tax A measure which 1s mtended to check the evasion of tax 1s undoubtedly a 
valid measure Further, ınter-State trade carried on through dealers coming wit'un 
section 8 (2), must be ın the very nature of things very little It 1s n public interest 
to see that ın the guise of freedom of trade, they do not evade the payment of tax. 
If the sales tax they have to pay 1s as high or even higher than intra-State sales tax 
then they will be constrained to register themselves and pay the tax legitrmately due. 
The ımpact of this provision on inter-State trade 1s bound to be negligible, but 
at the sametime ıt 1s an effective safeguard against evasion of tax. 


Section 8 (2-A) 1s incorporated with a view to see that the consumers in the 
States to which goods are imported are not placed at a disadvantage as compared to 
the consumers ın the State from which the goods are imported In fact tlis provi- 
vision 1s bound to facilitate inter-State trade The purpose behind this section 1s 
to see that the State Governments do not place the local consumers in a better posi- 
tion than the consumers outside. 


SuL-section (5) of section 8 provides for giving individual exemptions in public 
interest. Such a power ıs there ın all taxation measures. It 1s to provide for un- 
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foreseen contingencies. Take for example, when there was famine in Bihar, if a 
dealer ın Punjab had undertaken to sell goods to a charitable society ın that State 
at a reasonable price for distribution to those who were starving, ıt would have been 
in public interest if the Punjab Government had exempted that dealer from paying 
sales tax Such a power cannot immediately or directly affect the free flow of trade. 
The power ın question cannot be said to be bad. If there 1s any misuse of that power, 
the same can be challenged. 


It must be remembered that under the present conditions the power to tax is not 
merely used for the purpose of collecting revenue, ıt ıs a powerful social instrument, 
in particular an instrument which can be effectively used for correcting economic 
maladjustments While the Legislature must provide ın the law for all reasonably 
foreseeable contingencies, still some discretionary power has to be given to the Execu- 
tive to meet unexpected situations 


If we bear ın mind the fact that sales tax on inter-State sales is levied for the 
benefit of the States and the further fact that each one of the State Governments in 
its own interest 1s bound to create the best possible condition for the growth of ındus- 
try and commerce ın that State, ıt is reasonable to assume that they will not be blind 
to economic forces All that one has to guard against ıs to see that they do not, by 
having recourse to their taxation power, obstruct the flow of trade into their State, 
In the normal course they will be terested ın seeing that goods produced ın their 
States are sold outside. Reasonably sufficient safeguards against the free flow of 
trade into a State have been provided by the provisions of the Act, firstly, by pro- 
viding for the levy of sales tax ın the State ın which the goods are produced, and, 
secondly, by placing various restrictions on the power of the States in fixing the rates. 


_ None of the umpugned provisions, ın my opinion, has direct or immediate 
impact on inter-State trade or commerce. 


KGS ——— Appeal allowed order set aside. 
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Land Acquisition Act (I of 1894), sections 4 and 23—Compulsory acquisition—Compensation— 
Market value of land—Sales of similar lands in the locality—Highest value fetched and 
not the average thereunder—Deduction of betterment levy under Town Planning Act. 


The High Court of Madras in an appeal as to determinatien of the market 
value (under section 23 of the Act) held that the average of the prices fetched 
under the sales relied on by the Governments shall be the market value and better- 
ment levy payable under section 25 of the Town Planning Act has to be provided 
for On appeal to the Supreme Court, 


Held: Ivscems to be only fair that the highest value shown in the sale deeds 
reed on by Government should be preferred to the rest unless there aie strong 
circumstances justifying a different course There ıs no reason why an 
average of the sale deeds should have been taken in the instant case. 


Betterment levy 1s a charge on the land under section 25 of the Town Plan- 
ning Act and deductions have to be made on that account in fixmg compensa- 
tion payable 

Appeal from the Judgment and Decree dated gist November, 1957 of 
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P Ram Reddy, for Appellant. 
A.V Rangam, for Respondent 
The Judgment of the Court was delivered by 


Mudholkar, 7 —By a notification under section 4 of the Land Acquisition Act 
1894 (I of 1894), dated 14th September, 1948 the Government of Madras decided 
to acquire 1,145 grounds of land comprised ın an area roughly bounded by St Mary’s 
Road on the north, by the Buckingham Canalin the east and south and by Che mier’s 
Road and Pugh’s Road on the west ın the city of Madras The land belcnged to 
various owners and the acquisition was for the purpose of constructing houses under 
the Town Planning Scheme which had already been settled Out of these lands 74 
grounds belonged to the appellant The Land Acquisition Officer divided the lands 
to be acquired into five groups—Group I to Group V according to what he consı- 
dered to be the best lands, the next best lands and so on In grading the lands in 
this manner, the Land Acquisition Officer bore ın mind factors such as proximity 
to roads in existence, nearness to the Mylapore temple, the market, schools etc., 
level of land, ıts distance from the Buckmgham Canal (which 1s said to stink a great 
deal) as well as distance from pits or ponds and so on. This grading has been accept- 
ed throughout and ıs not challenged before us What ıs, however, contended on 
behalf of the appellant ıs that her lands which are partly placed in Group III and 
partly in Group IV should all have been placed ın Group III After dividing the 
lands into five groups the Land Acquisition Officer tentatively valued the lands in 
Group I at a particular figure and then made deductions frcm this figure for the 
purpose of valuing lands falling in different groups. This methcd, though depre- 
cated by the Judge of Small Causes Court, before whom an applıcatıcn was made 
by the clarmants challenging the award of the Land Acquisiticn Officer, was actually 
adopted by him in valuing the lands. What he, however, did was to give the clar- 
mants a little more than what the Land Acquisition Officer had given. In appeal, 
the High Court while adhering to the classification of lands, has chosen to icllcw 
a different principle in valuing lands falling in Group I What the High Ccurt did 
was to take the average of the price ascertainable from two sale deeds, Exhibits 
R-ıg and R-27 and then deduct from ıt a certam amount in respect of better- 
mentlevy In that way the High Court has regarded Rs. 1,450 as the appropriate 
rate for valuing lands in Group I According to ıt, the value of land in Group III 
would be at Rs. 1,400 per ground and Group IV at Rs 1,160 per ground On 
behalf of the appellant Mr Ram Reddy contends that in taking an average price 
the cigh Court was wrong and that ıt should have based the valuaticn of land in 
Group I on Exhibit R-ıg alone. On that basis, accordıng to him, the value of 
lands ın Group III would work out at Rs. 1,900 per ground and that of lands in 
Group IV at Rs 1,700 per ground His second contention 1s that ın fixing cc mpen- 
Sation, betterment levy under the Madras Town Plannıng Act (VII of 
1920) should not have been deducted His third contention ıs that the appellant’s 
lands should all have been placed ın Group III. 


It seems to us that there 1s substance ın the first contention of Mr. Ram Reddy. 
After all when the land ıs being compulsorily taken away from a person, he ıs entitled 
to say that he should be given the highest value which similar land ın the locality 
is shown to have fetched ın a bona fide transaction entered into between a willing 
purchaser and a willing seller near about the time of the acquisition It1s not dis- 
‘puted that the transaction represented by Exhibit R-19 was a few months prior 
to the notification under section 4 that ıt was a bona fide transaction ana that it was 
entered into between a willing purchaser and a willing seller. The land ccmprised 
ın the sale deed 1s 11 grounds and was sold at Rs 1,961 per ground The land 
covered by Exhibit R-27 was alsosold before the notification butafter the land 
comprised in Exhibit R-ıg was sold. It 1s true that this land was sold at Rs 1,096 

per ground This, however, ıs apparently because of two circumstances Ones that 
betterment levy at Rs 500 per ground had to be paid by the vendee and the other 
that the land comprised ın it 1s very much more extensive, that ıs about 93 grounds 
or so. Whatever that may be, ıt seems to us te be only fair that where sale deed, 
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pertaming to different transactions are relied on behalf of the Government, that 
representing the highest value should be preferred to the rest unless there are strong 
-circumstaaces justifying a different course In any case we see no reason why an 
average of two sale deeds should have been taken ın this case 


We agree, however, with the High Court that from the amount of Rs. 1,961 per 
ground certain deductions will have to be made ın respect of betterment levy because 
under section 25 of the Town Planning Act betterment levy isa charge on the 
land as well as ın respect of the value of a well and bunk said to be existing on the 
land comprised in Exhibit R-19 


We, however, agree with the High Court ın regard to the second contention 
raised by Mr Ram Reddy about upgrading the lands from Group IV to Group III 
and have nothing to add to the reasons given by ıt for rejecting a sımılar contention 
made before ıt on behalf of the appellant 


For these reasons we allow the appeal m part and remit the matter to the High 
‘Court for refixing the value of the land ın question with advertence to our remarks. 
In view of the fact that the appeal has only partly succeeded we direct that costs in 
this Court will be borne as incurred. 


KGS. Appeal allowed in part. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :-—J. C. SHAH, V. RAMASWAMI AND A. N. GROVER, JJ. 


The State of Madras .. o Appellant* 
v. 
M/s K. C. P. Ltd .. Respondent. 


Central Sales Tax Act (LXXIV of 1956), section 2 (b)— Dealer'—Mam business, 
manufacture and sale of heavy machnery—Arc furnaces purchased for bemg 
mstalled ın the foundry, found unsutable for the purpose—Disposal thereof by 
sale 6 years later at a profii—if “dealer.” 


A person can be held to be a dealer, ıf he engages himself ın a course of dealings, 
buying, selling and supplymg goods and commodities with the object of making 
4 profit 


Where admittedly the arc furnaces were imported by a manufacturer and dealer 
ım heavy machinery for the purpose of being installed ın his foundry as part of the 
plant, and there was no evidence of any intention, at the tıme of purchase, 
of sellmg them at a profit and further ıt was not proved that arc furnaces were 
ever manufactured or sold by him, he can hardly be said to be a ‘ dealer’ within 
section 2 (6) of the Central Sales Tax Act and the sale proceeds of part of the fixed 
assets cannot be included in hus total turnover 


Appeal by the Special Leave from the Judgment and Order, dated the 22nd 
No 10) ği of the Madras High Court in Tax Case No. 197 of 1963 (Revision 
o. 12 


A. K. Sen, Senor Advocate (A V Rangam, Advocate with hım), for Appellant. 


S. T. Desar, Senior Advocate (T A. Ramachandran, Advocate with hım), for 
‘Respondent. 


The Judgment of the Court was delivered by 


Grover, J —Thus 1s an appeal by Special Leave ım which the sole question for 
decision 1s whether the respondent-company was liable to pay sales tax on an amount 





t (1965) 16 STC, 156. 
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of Rs 4,20,000 being the sale price of two are furnaces which had been purchased in, 
1952 and sold ın 1938. 


The respondent-company carried on business at 38, Mount Road, Madras, its 
main business being the manufacture and sale of machinery and parts of machinery 
and accessories For manufacturing parts of the machinery, the company mam- 
tamed a foundry and ın 1952 ıt purchased two arc furnaces for a sum of Rs 2,13,512- 
81 for the purpose of using the same in ts foundry In the account books and the 
balance-sheet of the company these furnaces were shown under the heading “work- 
shop equipment.” According to the company the furnaces were found to be unsuit- 
able for the purpose for which they had been purchased and therefore they were 
disposed of ın 1958 to a purchaser in Calcutta for a sum of Rs 4,20,000 For the 
assessment year 1958-59 the assessing authorities sought to mclude the amount of 
Rs 4,20,000 in the turnover of the company although ıt was maıntamed by the com- 
pany that the sale represented an isolated sale of its fixed capital assets. The appeal 
before the Sales Tax Appellate Tribunal, Madras, also failed. The view of the Tri- 
bunal may be stated. ım 1ts own words :— 


“It ıs not denied that the appellant comes within the scope of the definition of 
‘dealer’ It has to be seen whether the sale of the two arc furnaces hada 
reasonable connection with the normal course of business of the assessee The 
fact that the appellant could not use them or that they are surplus machinery can- 
not take ıt out of the ambit of the appellant’s busmess of sales of machinery or 
part of machınery The necessity to dispose of unwanted machinery 1s ingrained. 
in the very nature of busmess of sale of machmery which the assessee was carry- 
ing on and it had to effect sales of such surplus materials ” 


A revision petition was presented to the High Court of Madras under section 38 
of the Madras General Sales Tax Act (I of 1959) read with section 9 (3) of the 
Central Sales Tax Act, 1956 (Act LXXIV of 1956), hereinafter called the Madras 
Act and the Central Act respectively Before the High Court it was argued on 
behalf of the assessee that the furnaces were purchased for the purpose of being: 
installed ın the factory It was therefore to be used as capital asset and not as a part 
of the stock-in-trade At the tıme of purchase the assessee had no idea of selling. 
the furnaces and there was no intention of making any profit The business which 
was carried on by the assessee was entirely different, namely, production of 
machinety and parts and the sale of the furnaces, when they were found to be un- 
serviceable, was not made 1n the course of the normal business activity of the assessee. 
The position taken up on behalf of the State was that when the assessee carried on: 
the business of selling machinery of various kinds the sale of arc furnance must be 
regarded as sale of machmery ın the normal course of its business activity The 
learned Judges of the High Court referred to a large number of decided cases including: 
the decision of this Court ın State of Andhra Pradesh v Abdul Bakshi and Brothers! 
Reliance was finally placed on the observations m Ambica Mulls Ltd v State of 
Gujarat? ın which ıt was observed mter aha that the machmery which had been 
disposed of had been obviously purchased and installed for use for production of 
textile goods The view taken m that decision was that a person could not be said 
to be carrying on business of selling assets of that business when sale of such assets 
had been made only because they had become useless and unserviceable by usual 
wear and tear or because of the necessity for substituting modern machinery In 
the present case the learned Madras Judges were of the opınıon that ıt was impossible 
to hold that the sale of the arc furnaces was either mgraimed ın the business activity 
of the assessee or would constitute ıts normal business activity According to them 
the mere fact that the sale price exceeded the cost price of the arc furnaces was. 
not sufficient to establish that their sale was a business activity or that ıt was actuated’ 
by the profit motive It was consequently held that the turnover of the assessee was 
not lable to sales tax 








1. (1964) 15 S.T.C. 644 2 (1964) 15 ST.C. 367. 
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Mr A.K Sen for the appellant contends that the assessee being a dealer in 
heavy machinery and accessor.es thereof the sale of arc furnaces could not be said. 
to be wholly different and unconnected with its usual busmess activity He has em- 
phasısed the fact that the assessee had admittedly made a profit of Rs 2,07,000 from 
the aforesaid transaction and in addition collected sales tax from the Calcutta dealer. 
He has called attention to the finding of the Appellate Assistant Commissioner of 
Commercial Taxes that the sale in the present case was not one of used assets and that 
whatever the mtention at the time of the purchase might be, once the machmery was 
found not usable, the assessee “ has got necessarily to get into a business venture 
of selling ıt and in point of fact sold it at good profit ” It 1s further urged that the 
arc furnaces became a part of stock or machinery for sale because the assessee was. 
dealing ın manufacture and sale of heavy machinery and ıt must be deemed to have 
put the furnaces into its stock ın due course of business activity Mr Sen has next 
pornted out that the respondent fell squarely within the definition of the word. 
“ dealer ” as defined by section 2 (d) of the Central Act. In support of his submis- 
sion Mr Sen sought to rely on a decision of this Court ın The State of Andha 
Pradesh v. Abdul Bakshi and Brothers 1 In that case the respondents had purchased 
undressed hides and skins and tanning bark together with other material required 
ın their tannery as they carried on the business of tanning hides and skins and of 
selling tanned skins ın the town of Hyderabad For the assessment year 1954-55 
the Sales Tax Officer sought to mclude ın the total turnover a certain amount re- 
presenting the price paid for buying tannıng bark required ın their tannery The 
respondents submitted that the tanning bark had been bought for consumption 
in tannery and not for sale and they were accordingly not dealers in tanning bark. 
Therefore the price paid for buymg tanning bark was not hable to duty under the 
Hyderabad General Sales Tax Act The departmental authorities as also the Sales 
Tax Appellate Tribunal rejected this contention but it was accepted by the High Court. 
of Andhra Pradesh The High Court rejected the claim of the taxing authorities 
to tax the tanning bark on the ground that the purchaser was lable to pay tax only 
when he was carrying on business of buying and selling the commodity and not when: 
he bought it for consumption in the process for manufacturing an article to be sold 
by him. This view was reversed and it was observed as follows * 


“ A person to be a dealer must be engaged ın the business of selling or buying 
or supplying goods The expression ‘ business’ though extensively used 1s a. 
word of indefinite mport In taxing statute ıt 1s used ın the sense of an occupa- 
tion or profession which occupies the time, attention and labour of a person, 
normally with the object of making profit To regard an activity as busmess 
there must be a course of dealings either actually contmued or contemplated to be 
continued with a profit motive, and not for sport or pleasure ” 


Mr Sen has laid stress on what has been said further at pages 647 and 648 2 


“The Legislature has not made sale of the very article bought by a person a 
condition for treating him as a dealer : the definition merely requires that the 
buying of the commodity mentioned ın rule 5 (2) must be in the course of business, 
1 e , must be for sale or use with a view to make profit out of the integrated activity 
of buying and disposal The commodity may itself be converted into another 
saleable commodity, or ıt may be used as an ingredient or ın aid of a manufacturing 
process leading to the production of such saleable commodity ” 


The facts ın the decision of this Court under discussion were different and dis- 
tinguishable from the present case. The tanning bark was actually consumed ın the 
process of manufacturing another commodity and ıt was either used as an ingredient 
or for aiding the process of manufacture which cannot be said about the arc furnaces 
which were mdisputably bought for being installed ın the foundry as a part of the 
manufacturing plant The words “m aid of a manufacturing process ” have to be 
read in the context ın which they appear ın passage extracted above and cannot be. 
taken to mean that even a pat of manufacturing plant will become a saleable com- 





1. (1964) 15 ST C, 644. 
S—7 
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modity if ıt is found to be unusable or no longer requred Such a view 1s untenable 
and cannot be regarded as sustamable in the light of the decision of this Court. In 
State of Gujarat v Raipur Manufacturing Co, Ltd1, the Tribunal had held that 
where a cotton textile mill had managed to collect unserviceable articles ın the course 
-of manufacture of cloth which were sold, sales of these articles must be regarded as 
part of the business of the textile mull 1f the transactions of sale were large and fre- 
quent After referring to the definition of the expression “ dealer” ın section 2 
(6) of the Bombay Sales Tax Act, 1953 and the other relevant provisions of that Act 
as also the law laid down in the State of Andhra Pradesh v Abdul Baksh and Brothers?, 
it was observed that by the use of the expression “ profit motive ” ıt was not intended. 
that profit must, m fact, be earned nor did the expression cover a mere desire to make 
some monetary gain out of the transaction or even a series of transactions It pre- 
.dıcates a motive which pervades the whole series of transactions effected by the 
person ın the course of his activity Where a person came to own, ın the course of 
hus business of manufacturing or selling a commodity, some other commodity which 
1s not a by-product or a subsidiary product of that business and he sold that com- 
modity, cogent evidence that he had the mtention to carry on the business of selling 
that commodity would be required. It was further observed that where a person 
in the course of carrying on the business was required to dispose of what might be 
‘called his fixed assets or his discarded goods acquired ın the course|of business, an m- 
ference that he desired to carry on the business of selling his fixed assets or discarded 
goods would not ordinarily arise. In the State of Stabe v. Vivekanand Mills?, 
the assessee was carrying on the business of manufacturıdg cotton fabrics It had 
-agreed to purchase under user’s import licence 300 bales of Calrfiounian cotton ın 
January, 1953. Believing that the shipment would arrive after six months the 
assessee made arrangement to purchase 300 bales of similar cotton to meet its ım- 
mediate requirements The consignment of Californian cotton arrived unexpectedly 
ın April, 1953 A large sum of money belonging to theassessee was locked up and 
with the sanction of the authorities the assessee sold 411 bales of this cotton to other 
mills It was held that in selling the cotton with a view to avoid locking up of funds, 
it could not be inferred that the assessee had sold the goods with the intention to 
carry on the business of selling cotton and the sales were not liable to tax It was 
clear from the Supplemental Statement of the Case which had been submitted that 
though the assessee had been selling cotton from the year 1946 onwards except for 
three intervening years the sales were ın respect of goods purchased for the business 
-of manufacturing cotton cloth and the sales had been effected either because the cotton 
was surplus or the assessee had to accommodate its sister concern or with the view 
that the finances were not locked up by detamıng cotton which the assessee did not 
need for its business 


The facts and circumstances which have been established ın the present case 
-are stronger than those ın the previous decisions of this Court. The furnances were 
admittedly imported for the purpose of being installed as a part of the plant in the 
foundry of the assessee There ıs no material whatsoever to show that there was 
-any intention at the tıme when the furnances were purchased of selling them at a 
profit According to Mr Sen himself the assessee decided to sell the furnaces be- 
cause ıt was discovered that they were too big to be ınstalled ın the manufacturing 
plant. The case of the assessee throughout was and no evidence or material to the 
contrary existed that the furnance had been shown ın the books of the assessee under 
the classification “ workshop equipment ” The same entries existed ın the balance- 
sheet Although the assessee was dealing in the sale of heavy machinery and machı- 
nery parts 1t was nowhere proved that furnances were ever manufactured or sold by 
ıt or were part of its business or grammed therem The arc furnaces were either 
fixed assets or discarded good which had been found to be unserviceable or 
“unsurtable The assessee could therefore hardly be said to be a dealer within the 
definition given ın section 2 (b) of the Central Act which 1s 


1. (1967) 19STC 1-AIR 1967SC 1066 3 (1967) 19 ST.C. 103. 
2. (1964) IS STC 644 
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“dealer means any person who carries on the business of selling goods, and 
ıncludes a Government which carries on such busmess ” 


This definition has to be read in the hght of the principles which have been 
fad down by this Court in the cases referred to above 


It must therefore be held that the High Court rightly came to the conclusion that 
the sale proceeds of the furnaces, could not be included in the turnover of the 
assesses for the purpose of determining the liability of the assessee to sales tax. The 
appeal fails and 1s dismissed with costs 


KGS —— Appeal dismissed, 
THE SUPREME COURT OF INDIA. 
(Original Jurisdiction ) 


PRESENT —K. N. Wancuoo, Chief Justice, R. S. BACHAWAT, J.M. SHELAT 
G. K. MırrTER AND C. A, Varpiatincam, JJ 


Udai Ram Sharma and others, etc. .. Petitioners* 
v 

“The Umon of India and others, etc. .. Respondents. 

Jayantilal M. Gandhı ..  İnlervener. 


Land Acquisition (Amendment and Validation) Act (XIII of 1967)—Consttutonal 
valıdıiy—If encroaches on the domain of the şudıcary—If violative of Article 31 (2) or 
Article 14 of the Constitution of India. 


By majority (Wanchoo, C 7 , Bachawat and Matter, 77 ). The power to legislate for 
validation of actions taken under statute which were not sufficiently comprehen- 
sive for the purpose 1s only ancillary to legislate on any subject withm the com- 
-petence of the Legislature and such Vahdating Acts cannot be struck down merely 
‘because Courts of law have declared actions taken earlier to be mvalid for want of 
jurisdiction Nor ıs there any reason to hold that in order to validate action 
without legislative support the Validating Act must enact provisions to cure the 
defect for the future and also provide that all actions taken or notifications issued 
must be deemed to have been taken or issued under the new provisions so as to 
give them full retrospective effect No doubt Legislatures often resort to such 
practice but 1t 1s not absolutely necessary that they should do so as to give full 
scope and effect to the validating Acts. 


The contentions raised about the mvalidity of the Land Acquisition (Amend- 
‘ment and Validation) Act, 1967 on the ground that section 3 thereof was not made 
expressly retrospective or that ıt encroached upon the domain of the Judiciary 
by seeking to nullify judicial decisions cannot therefore be sustained The 
American d ctrine of well-defined separation of legislative and judicial powers 
has no application to India and it cannot be said that an Indian statute which 
seeks to validate invalid actions 1s bad ıf the invalidity has already been pronoun- 
ced upon by a Court of law Parliament 1s competent to validate such actions 
and transactions, its power in that behalf being only circumscribed by the appro- 
priate entries in the Lists of the Seventh Schedule and the Fundamental Rights 
set forth in Part III of the Constitution 


The absence of a provision in the Amending Act of 1967 to give retrospective 
operation to section 3 thereof does not affect the validity of section 4 of the Amend- 
ing Act as contended for Section 4 of the Amending Act bemg within the legis- 
latıve competence of Parliament, the provisions thereof are binding on all Courts 
of law notwithstanding judgments, orders or decrees to the contrary rendered or 
made in the past 





. 


* WP Nos 114, 216,223 and 252 of 
1966 and 85 of 1967 7th February, 1968. 
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Nor has the contention any force that the Amendment Act XIII of 1967 violates 
Article 31 (2) of the Constitution of India By the validation of actions taken 
under section 6 of the Principal Act (Land Acquisition Act of 1894) more than 
once in respect of a single notification under section 4 of the Principal Act, the 
original scheme of acquisition 1s not altered. The public purpose behind the 
notification under section 4 of the Principal Act remams the same It 1s not as 
if a different public purpose and acquisition of land for such purpose were being 
interpolated by means of the Amendment Act The principle of compensation 
remains the same under the Validation Act as ıt did under the Principal Act of 
1894 Only the shortcommgs in the Principal Act as to want of provision to 
enable more than one declaration under section 6 ıs bemg removed The 
Validation Act XIII of 1967 does not therefore fall within the mischief pointed. 
by the Supreme Court ın various decisions starting from The State of West Bengal v. 
Mrs Bela Banerjee, (1954) S.C R 558:(1954) S CJ. 95. (1954) 1 ML J. 162. 


The Amending Act does not really derogate from the principle that the valua- 
tion on the date ofissue of notification affords the criterion for determining com- 
pensation of all lands to be acquired It cannot be said of the Validating Act 
that ıt was fixing an arbitrary date for the valuation of the property which bore 
no relation to the acquisition proceedings As such there has been no violation. 
of Article 31 (2) of the Constitution merely because the actions already taken have 
been sought to be validated. Nor ıs there any colourable or fraudulent exercise 
of legislative power. 


With regard to the question as to discrimination violative of Article 14 of the 
Constitution 1t goes without saying that whenever an Amending Act is passed, 
there 1s bound to be some difference in treatment between transactions which 
have already taken place and those which are to take place ın the future That 
by itself will not attract the operation of Article 14 Again even with respect to 
transactions which may be completed in the future, a reasonable classification, 
will not be struck down. 


The Legislature by enacting the Validation Act XIII of 1967 has sought to 
improve upon the existing provision of the Land Acquisition Act and there is 
no discriminatory treatment which should be struck down as violative of Article 
14 of the Constitution. 


It ıs not possible to say that because the Legislature thought of improving upon 
the Act of 1894 by prescribing certam limits of time for acquisition as from goth 
January, 1967 the difference ın treatment ın cases covered by notifications before 
the said date and after the said date denies equal protection of laws because the 
transactions are not similarly circumstanced. Article 14 does not strike at a 
differentiation caused by the enactment of a law between transactions governed 
thereby and those which are not so governed. 


The Legislature might have made more liberal provisions for improvement 
but it 1s not for the Supreme Court to strike down a piece of legislation because 
the improvement falls short of the expectation of the litigants. 


With regard to the provisions for payment of interest made in the validating 
Act no grievance can be made, ın that interest 1s not allowed ın respect of tran- 
sactions which have been already completed and compensation taken Even 
here the classification 1s not unreasonable and cannot be said to be unrelated to 
the object of the Act. 


Per Shelat and Vatdialingam, 77 (Dissenting opinion): The impugned Act 
does not frankly deal with compensation But ıt ıs well settled that ın deter- 
mining the constitutionality of a provision impugned on the ground of its being 
an invasion on a fundamental rıght the Court must weigh not 1ts form which may 
app rently look innocuous but its real effect and imp2ct on such fundamental 
right ‘Therefore from the mere fact that the ımpugned Act does not amend 
section 4 or 23 of the principal Act it is not possible to say that ıt is not’ an Act 
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dealing with or affecting compensation. It 1s thus impossible to say that the 
impugned Act 1s not the law of acquisition contemplated by Article 31 (2) of the 
Constitution. 


The impugned Act being a legislation after the Constitution 4th Amendment 
of 1955 the question as to adequacy of compensation is no longer amenable to 
Judıcı..l scrutiny but the amendment of Article 31 (2) ın 1955 has not affected 
the constitutional requirement that no property can be compulsorily acquired 
except under a law providing for compensation or which provides principles 
fixing such compensation Article 31 (2) as amended means therefore that ıf 
the impugned Act either fixes Just equivalent as compensation or lays down prin- 
ciples for fixing such just equivalent it cannot be ımpeached on the ground that 
such compensation ıs ınadeg ate or that when working out those principles the 
resultant compensation 1s madeg ate. B t this does not mean that the amend- 
ment permitted the Legislature to fix madequate compensation or to lay down 
principles fixmg compensation which 1s not just equivalent. 


Section 4 of the impugned Act suffers from a two-fold vice. (2) it purports to 
validate acquisitions, orders and notifications without resuscıtatıng the notifi- 
cation under section 4 of the princip l Act by any legislative provision on the 
basis of which alone the validated acquisitions, orders and decl -rations can pro- 
perly be sustained and (zz) its provisions are in derogation of Article 31 (2) as 
interpreted by the Supreme Court by fixing compensations on the basis of value 
on the date of notification under section 4 oi the principal Act which had become 
exhausted and for keeping them alive no legislative provision 1s to be found in 
the ımpugned Act. It ıs therefore not possible to agree with the view that the 
purpose cf section 4 of the impugned Act 1s to fill in the lacuna pointed out in 
Sharma's case, (1966) 3 SOR 557 (1966)2SCJ 231 nor with the view that 
it raises a question of adequacy of compensation. The section under the guise 
of validating the acquisitions, orders and notifications camouflages the real object 
-of enabling acquisitions by payment of compensation on the basis of values frozen 
by notification under section 4 which by part acquisitions thereunder had lost 
their efficacy and therefore required the rest of the land to be notified afresh and 
payıng compensation on the date of such fresh notifications 


Reference under Article 32 of the Constitution of India for enforcement of 
the Fundamental Rights. 


CG B. Agarwala, Senior Advocate, (K P Gupta, Advocate, with hum), for 
Petitioners (In W Ps Nos 114, 216 and 252 of 1966, and 85 of 1967). 


R V S. Man and K P Gupta, Advocates, for Petitioner (In WP No 223 
of 1966). 


Naren De, Solicitor-General of India and B R.L Iyengar, Senior Advocate, 
(R.N Sachthey, Advocate, with them), for Respondents (In W Ps. Nos. 114 
and 216 of 1966). 


Niren De, Solicitor-General of India (R. H. Dhebar and R. N. Sachthey, 
Advocates, with him), for Respondents Nos. 1 to 5 (In WP No 223 of 1966) and 
‘Respondents (In WP Np. 85 of 1967). 


R N Sachthey, Advocate, for Respondent No g (In WP No 223 of 1966), 


M. K Ramamurthı, Vineet Kumar and Mrs Shyamala Pappu, Advocates, for 
‘Respondents Nos. 12 (a) to 12 (d) (In WP. No. 223 of 1966) 


Dr V.A Send Muhammad, Senior Advocate, (R H Dhebar and R.N Sachthey, 
Advocates, with him), for Respondents Nos 1 to 5 (In WP No 2 52 of 1966). 


P.C Bharları, Advocate for M/s. J B Dadachannı & Co., for Intervener (In WP. 
No. 114 of 1966). 
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The following Judgments were delivered : 


Mutter, 7. (on behalf of Wanchoo, C F , Bachawat, 7 , and himself): This is 
a group of five Writ Petitions under Article 32 of the Constitution challenging in. 
four cases the validity of land acquisition proceedings started by a notification dated 
13th November, 1959 under section 4 of the Land Acquisition Act and declarations 
contained in other notifications dated 18th March, 1966 onwards under section 6 of” 
the said Act and for other incidental reliefs including the issue of appropriate writs. 
for the purpose Various persons have joined as petitioners in three of the appli- 
cations In Writ Petition No. 114 of 1966 the petitioners number 61. They all! 
own lands in village Mandawalı Fazılpur, on Patpur Gunj Road within the Union 
territory of Delhi, the notification of the declaration under section 6 having been 
made on 18th March, 1966 In Writ Petition N ^. 216 of 1966 there are 71 petitioners 
who also own lands in the same village. Their complaint ıs based on the 
same notification under section 4 and a notification dated 12th July, 1966 under 
section 6 of the Act In Writ Petition No 223 of 1966 the single petitioner 1s Pandit 
Lila Ram who owned lands ın villages Masjid Moth, Rapur Khurd and Shahpur- 
Jat respectively within the Union territory of Delhi His complaint ıs based on a 
section 4 notification dated 3rd September, 1957, a notification dated 15th April, 
1961 under section 6 of the Act and several awards of Land Acquisition Collector, 
Delhi made in 1961 In Writ Petition No. 252 of 1966, there are eight petitioners 
who owned lands in village Kotla at Patpargan) Road within the Union territory 
of Delhi Their grievance 1s against section 4 notification dated 13th November, 
1959 and a notification dated 14th June, 1961 under section 6 of the Act In Wnt 
Petition No. 85 of 1967 the sole petitioner 1s one Ra: Bahadur Sohan Lal who owned. 
land ın village Kilokri on the Delhi-Mathura Road within the Union territory of” 
Delhi His grievance 1s against section 4 notification dated 13th November, 1959, 
a notification dated 27th July, 1961 under section 6 of the Act and an award dated. 
16th February, 1962. 


Although there are some distinctive features in some of the petitions to be 
mentioned later, the common attack 1s based on the judgment of this Court delivered. 
on gth February, 1966 in State of Madhya Pradeshv V P Sharma’ That case arose 
out of proceedings for acquisition of land in eleven villages in Madhya Pradesh. 
for the steel plant at Rourkela. There a notification had been issued under section 
4 (1) of the Land Acquisition Act on 16th May, 1949 declaring that lands ın eleven 
named villages were hkely to be needed for a public purpose 2 ¢, the erection of 
an iron and steel plant Thereafter, notifications were issued under section 6 from 
time to time and some lands ın village Chhawanı were acquired ın the year 1956. 
In August, 1960 a fresh notification under section 6 of the Act was issued proposing- 
to acquire Ac 486-17 of land in the said village Some owners of the land in the- 
village who were affected by the notification filed a writ petition challenging the 
validity of the notification under section 6 The High Court accepted their con-- 
tention whereupon the State cf Madhya Pradesh came up to this Court in appeal. 
It was held by this Court that sections 4, 5-A and 6 of the Land Acquisition Act 
were integrally connected and that acquisition always began with a notification 
under section 4 (1) followed by consideration of all objections thereto under section. 
5-A and a declaration under section 6. According to this Court, once a declaration. 
under section 6 was made the notification under section 4 (1) was exhausted and! 
the latter section was not a reservoir from which the Gover ment might from time 
to time draw out land and make declaration with respect to it successively The 
ultimate conclusion was that there could be no successive notifications under section. 
6 with respect to land in a locality specified in one notification under section 4 (1) 
and ın the result, the appeal of the State was dismissed The present Writ Petitions 
were all filed after the said judgment of this Court. 


_ The omnibus notification under section 4 in four of these cases dated 13th. 
November, 1959 coveredan area of Ac 34,070-00 marked as blocks Nos A to T and. 
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X ina map enclosed with the notification excepting therefrom certain classes of 
lands, namely, (a) Government land and evacuee land, (b) land already notified. 
either under section 4 or under section 6 of the Act for any Government scheme, 
(c) land already notified either under section 4 or under section 6 for house building 
co-operative societies mentioned ın annexure (i) to the notification and the land 
under graveyards, tombs, shrines and those attached to religious institutions and 
wakf property The notification stated that land was required by the Government 
at the public expense for a public purpose, namely, the planned development of 
Delhi As already noted, there were several notifications under section 6 made from 
tıme to time, the earliest one ın this series of petitions being dated 14th June, 1961. 
It 1s clear that on the basis of the judgment of this Court the validity of the notifi- 
cations under section 6 of the Act after the first of the series could not be upheld in 
a Court of law. 


On goth January, 1967 an Ordınance was promulgated by the President of 
India styled The Land Acquisition (Amendment and Validation) Ordinance (I of 
1967). The scheme of the Ordinance was that the Land Acquisition Act of 1894 
was to have effect, subject to the amendment specified ın sections 3 and 4 of the 
Ordinance Section 3 purported to amend section 5-A of the Land Acquisition 
Act (heremafter referred to as the principal Act) by enabling different reports to 
be made in respect of different parcels of land under section 5-A of the Act. 
Similarly, section 4 of the Ordinance purported to amend section 6 of the principal 
Act by enabling different declarations to be made from time to time ın respect of 
different parcels of land covered by the same notification under section 4 Section 5 
of the Ordınance purported. to validate all acquisitions of land made or purporting 
to have been made under the principal Act before the commencement of the Ordı- 
nance, notwithstanding any judgment, decree or order of any Court to the contrary. 


On 12th April, 1967 Parliament passed an Act (XIII of 1967) styled The Land 
Acquisition (Amendment and Validation) Act, 1967 section 2 of this Act purported 
to amend section 5-A of the principal Act to allow the making of more than one 
report in respect of land which had been notified under section 4 (1). Section 3 
similarly purported to amend section 6 of the principal Act by empowering different 
declarations to be made fr m tme to tıme ın respect of different parcels of land. 
covered by the same notification under section 4 (1) irrespective of whether one 
report or different reports had been made under section 5-A sub-section (2). 
Clause (11) of section 3 inserted a new proviso to section 6 (1) reading: 


“ Provided that no declaration in respect of any particular land covered by a 
notification under section 4, sub-section (1), published after the ccmmencement 
of the Land Acquisition (Amendment and Validation) Ordinance, 1967, shall be 
made after the expiry of three years from the date of such publication ” 


As a good deal of argument turns on the interpretation of section 4 of the Amend- 
ing Act, ıt ıs necessary to set the same out ın extenso. 


ce 


4. (1) Notwithstanding any judgment, decree or order of any Court to 
the contrary,— 


(2) no acquisition of land made or purporting to have been made under 
the principal Act before the commencement of the Land Acquisition (Amend- 
ment and Validation) Ordmance, 1967, and no action taken or thing done 
(including any order made, agreement entered into, or notification published) 
in connection. with such acquisition shall be deemed to be invalid or ever to have 
become invalid merely on the ground— 


(0) that one or more Collectors have performed the functions of Collector 
under the principal Act ın respect of the land covered by the same notification 
under sub-section (1) of section 4 of the principal Act, 


(4) that one or more reports have been made under sub-section (2) of 
section 5-A of the prıncıpal Act, whether ın respect of the entire land, or different 
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parcels thereof, covered by the same notification under sub-section (1) of section 4 
of the principal Act, 


(22) that one or more declarations have been made under section 6 of the 
principal Act ın respect of different parcels of land covered by the same notific. tion 
under sub-section (1) of section 4 of the principal Act 


(b) any acquisition in pursuance of any notification published under sub- 
section (1) of section 4 of the principal Act before the commencement of the 
Land Acquisition (Amendment and Validation) Ordinance, 1967, may be made 
after such commencement and no such acquisition and no action taken or thing 
done (including any order, made, agreement entered into or notification 
published), whether before or after such c mmencement, m connection with such 
acquisition shall be deemed to be invalid merely on the grounds referred to in 
clause (a) or any of them. 


(2) Notwithstanding anything contamed ın clause (b) of sub-section (1), 
no declaration under section 6 of the principal Act ın respect of any land which 
has been notified before the commencement of the Land Acquisition (Amend- 
ment and Validation) Ordınance, 1967, under sub-section (1) of section 4 of the 
principal Act, shall be made after the expiry of two years from the commencement 
of the said Ordinance 


(3) Where acquisition of any particular land covered by a notification under 
sub-section (1) of section 4 of the principal Act, published before the commence- 
ment of the Land Acquisition (Amendment and Validation) Ordinance, 1967, 
is or has been made ın pursuance of any declaration under section 6 of the: rincipal 
Act, whether made before or after such commencement, and such declaration 
is or has been made after the expiry of three years from the date of publication 
of such notification, there shall be paid simple interest, calculated at the rate of 
sıx per cent per annum on the market value of such land, as determined under 
section 23, of the principal Act, from the date of expiry of the said period of three 
' years to the date of tender of payment of compensation awarded by the Collector 

for the acquisition of such land: 


Provided that no s: ch mterest shall be payable for any pertod during which 
the proceedings for the acquisition of any land were held up on account of stay or 
myunction by order of a Court 


Provided further that nothing in this sub-section shall apply to the acquisi- 
tion of any land where the amount of compensation has been paid to the persons 
interested before the commencement of this Act.” 


Section 5 of the Amending Act repealed the Land Acquisition (Amendment 
sand Validation) Ordinance, 1967 and further provided that notwithstandig such 
repeal, anything done or any action taken under the principal Act as amended by 
the said Ordinance shall be deemed to have been done or taken under the principal 
-Act as amended by this Act as if this Act had come into force on the goth January, 
1967. 

The petitions before us were amended by leave of the Court so that the Valida- 
tion Act of 1967 could be challenged Mr C B Agarwala who appeared for the 
petitioners in Writ Petitions Nos. 114, 216, 252 of 1966 and 85 of 1967 raised the 
following points in support of the petitions ; (1) The Validation Act does not revive 
the notification under section 4 which had become exhausted after the first declara- 
tion under section 6 and no acquisition could be made without a fresh notification 
under section 4 (2) The Validation Act violated Article 31 (2) of the Constitution 
inasmuch as it purported to authorise acquisitions without fresh notifications under 
section 4 thereby allowing compensation to be paid on the basis of the dead notifi- 
cation under section 4 It was argued that once a notification under section 4 was 

-exhausted Government had to make a fresh one under the said section, as a result 
thereof compensation had to be assessed on a different basis altogether (3) The 
Validation Act violated Article 14 of the Constitution im various ways — 


a 
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(a) It made discrimination ınasmuch as a notification under section 4 made 
before the commencement of the Ordinance had to be followed by a declaration 
under section 6 within two years of the said date, whereas if a notification under 
section 4 was made after goth January, 1967 ze, the date of the Ordinance, the 
declaration under section 6 could be made within a period of three years from the 
date of the notification under section 4 The discrimimation lay in the fact that 
whereas a declaration under section 6 had to be made ın respect of a notification 
under section 4 bearıng date subsequentto 2oth January, 1967 within three years, 
a much longer period of me might elapse between a date of declaration under section 
6 and a notification under section 4 issued prior to the date of the Ordinance 


(6) Ifa notification under section 4 was made after the date of the Ordinance, 
compensation had to be paid on the basis of such notification but 1f a notification 
had been made under section 4 of the Act before the date of the Ordinance, compen- 
sation would be awarded on the basis of the exhausted notification under section 4 
however much tıme might have elapsed since the date of the dead notification 


(c) If compensation had not been paid before the Ordinance, interest at 
6 per cent had to be paid to the owner of the land on the amount of compensation 
fixed, but ıf the owner had received compensation before the date of the Ordinance, 
he had no claim to interest although the acquisition ın both cases flowed from the 
same notification under section 4. 


(d) It was open to Government to make a fresh notification under section 4. 
after the lapse of three years from the date of the Ordinance and such nottfication 
mught be issued after every period of three years in any case where acquisition was 
not completed In such cases, owners of land would be substantially benefited by 
the new notification under section 4 Butıfa notification had been made before the 
date of the Ordinance, the owner of the land would receve compensation based 
on the old notification although a period much longer than three years might 
elapse between the date of the notification under section 4 and a declaration 
under section 6, his only solattum being interest at 6 per cent. per annum on the 
amount of the compensation This would result ın discrimination inasmuch as a 
person affected by a section 4 notification prior to the date of the Ordinance 
would be treated very differently from another person whose land was acquired in 
terms of a notification made after the commencement of the Ordinance. 


On the first point, it was argued by Mr. Agarwala that sections 2 and 3 of the 
Amending Act had no retrospective operation, that there was no law which purport- 
ed to validate retrospectively any but the first report made under section 5 A of the 
principal Act or any but the first declaration issued under section 6 of the Act and 
consequently there was no legal basis for the validation of such past acts by the opera- 
tion of section 4 of the Amending Act It was therefore argued that the defect ın 
the principal Act as pointed out by this Court ın V P. Sharma’s caset, was not removed 
by section 4 of the Amending Act It was urged that Acts seeking to validate past 
transactions can only be effective 1f the amendment introduced had retrospective 
operation so as to cure the lacuna in the enactment from date anterior to that of 
the rmpugned transactions. If the Amending Act had no retrospective operation, 
it could not protect past transactions which would still have to be declared invalid 
inasmuch as the notification under section 4 made on'1gth November, 1959 having 
exhausted itself after the first declaration under section 6 was not resuscitated by 
any provision of the Amending Act. 

On the second point, the broad contention urged was that the amendment was 
hit by Article 31 (2) of the Constitution inasmuch as its whole purpose was to avoid 
payment of enhanced compensation which would be necessitated 1f a fresh notifica- 
tion had to be issued under section 4. The notification dated 1gth November, 1959 
having spent itself, a fresh one in the normal course would have to be issued and 
compensation be paid not on the basis of valuation on 13th November, 1959 but on 
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that prevaılıng at least 8 or 9 years afterwards which would be substantially higher. 
It was argued that acquisition on the basis of any declaration under section 6 of the 
Act afte: the first one would ın effect be providing for compensation on the basis of a 
notification under section 4 which had no relation to the acquisition In other 
words, the date of the earlier notification under section 4 must be treated to be an 
arbitrary date divorced from and completely alien to the acquisition sought to be 
made by a subsequent declaration under section 6. In such circumstances, the 
ratio of a number of decisions of this Court starting from that of The State of West 
Bengal v Mrs Bela Banerjee, to a recent judgment in Umon of India v. Kamalabat 
Harjwandas Parekh and others*, would apply. It 1s not necessary to examine all these 
decisions in detail The notable decisions to which reference was made at some 
length are P V Badalhar v Deputy Collector®, Jeeyeebhoy v Assistant Collector*, and 
State of Madras v D Namasıvaya Mudahar® It was argued that though the Land 
Acquisition Act was savec by Article 31 (5) (a) of the Constitution, any amendment 
thereto after the coming into force of the Constitution had to pass the test of Article 
13 and Article 31 (2) would apply with full force to any amendment of the Land 
Acquisition Act 1f as a result thereof a person expropriated was being deprived. of 
compensation z €., the just equivalent of the property acquired The point sought 
to be made was that the notification of 13th November, 1959 having exhausted 
itself, the value of the property at or about that date would be illusory compensa- 
tion in violation of Article 31 (2) ın respect of a declaration under section 6 made 
after the first one of the series. Reference was made to proceedings for compulsory 
acquisition ofland ın England under the Lands Clauses Acts under which “ once the 
undertakers or authority are authorised to purchase, the next step in the normal 
course is to serve a notice to treat”, See Halsbury’s Laws of England, third edition, 
volume 10, page 60, Article 97. It 1s pointed out in Article 102 of the said book 
that 


“ The effect of serving a notice to treat ıs to establish a relation analogous in 
some respects to that of a purchaser and vendor, a relation which binds the under- 
takers to take the land and binds the land, owner to give up the land subject to his 
being paid compensation, but until the price 1s ascertained the land remains the 
property of the landowner. Both parties have the right to have the price ascer- 
tained and the purchase completed ın manner provided by the Lands Clauses. 
Acts ”. 


It was said that the English procedure ensured the payment of just equivalent of the 
property to the person who was deprived of ıt and that issue of a declaration under 
section 6 made years after the notification under section 4 the date of which alone 
was to be considered for fixing the value of the property, ignored the rights of the 
person, to the lawful compensation aimed at by Article 31 (2) of the Constitution. 
Reference was made to the judgment the Judicial Committee of the Privy Council 
in Ezra v Secretary of State for India®, where on a reference to the sections of the Land. 
Acquisition Act as they then stood, 1t was observed : 


“ that the expert official charged with the duty of fixing a value should be posses- 
sed of all the information in the hands of the department, and should at the same 
tıme aval himself of all that is offered at the enquiry, his ultimate duty being not 
to conclude the owner by his so-called award, but to fix the sum, which in his best 
judgment is the value and should be offered. ”. 


On the question of violation of Article 14 of the Constitution, besides the 
general argument already referred to, ıt was urged that in Writ Petition No 85 of 
1967 there was a further point as to discrimination The facts laid in this petition 
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are as follows. The petitioner was the owner of land measuring Ac 10—62 in 
village Kılokrı. He wanted to develop the land by establishing a residential colony 
and selling the same out in plots. For this purpose, he had spent a good deal of 
money and taken enormous trouble and divided the area after development into 
78 residential plots In 1956 he had submitted a lay out plan of the land in question 
for necessary sanction to the Delhı Development Provisional Authority On 18th 
June, 1956 he was informed by the Delhi Development Provisional Authority that 
the final lay out plan has been approved by the said authority In September, 1957 
the said authority demanded from the petitioner a security for Rs 12,850-25 as a 
guarantee for carrying out the development of the colony m accordance with the 
approved standards and this sum was duly deposited by the petitioner On 15th 
September, 1958 the petitioner submitted service plans in respect of his colony and 
these were duly checked and found to be in order * the case was ordered to be placed 
before the Standmg Committee of the Municipal Corporation for approval By 
24th December, 1958 the Standing Committee referred the case back to the Town 
Planner for a scrutiny of the ownership documents. The question relating to the 
proof of ownership was settled on 19th March, 1961. In the meantime, the notifica- 
tion dated 13th November, 1959 had been issued under section 4 (1) of the Act. 
The petitioner duly filed his objections under section 5 A of the Act By a, notifica- 
tion dated Ist July, 1960 published by the Delhi A“ ministration, the Chief Commis- 
sioner, Delhi withdrew the land of 16 colonies from the acquisition out of the area 
covered by the notification of 13th November, 1959 on the ground that their lay 
out plan had been sanctioned by the Delhi Municipal Corporation and as per general 
decision of the Standing Committee, Delhı Municipal Corporation, the petitioner 
was asked by the Town Planner by letter dated 16th Avril, 1960 to submit a 
denotification certificate to the effect that the land comprising the proposed lay out 
of his colony was excluded from the purview of the notification issued under 
section 4 of the Act On 14th June, 1961 the Deputy Housing Commissioner, Delhi 
Admunistration, issued the first notıficatıon under section 6 of the Act in respect of 97 
bighas and 4 biswas of land in village Kılokrı as required by the Government for a 
public purpose at the public expense, namely, the planned developmentof Delhı The 
petitioner’s land was not covered by this notification The Deputy Housing Commis- 
sioner, Delhi Admunistration purported to 1ssue another notification, dated 26/27th 
July, 1961 under section 6 of the Act declaring that land specified therein in village 
Kilokri was required to be taken by the Government at public expense for a public 
purpose This notification covered the petitioner’s land in question ın village 
Kılokrı. On gth January, 1962 the petitioner was informed by a letter issued by the 
office of the Town Planner, Municipal Corporation, Delhi, that the Standing Com- 
muttee of the Municipal Corporation by ıts resolution No 1190 dated 18th December, 
1961 had rejected the lay out plan of the petitioner’s colony. According to the 
petitioner, this resolution went to show that his land was sought to be acquired 
because ıt had not been de-notified along with the land of the other colonies on the 
ground that the Standing Committee had rejected the lay out plan of his colonies 
Thereafter the Land Acqusition Collector, Delhi, made an award No 1276 dated 
16th February, 1962 with respect to the petitioner’s said land In March, 1965 the 
petitioner learnt about the notification issued by the Delhi Administration on Ist 
July, 1950 under section 48 (1) of the Act withdrawing the land of the 16 colonies 
mentioned therein from the acquisition out of the area covercd by the notification 
dated 13th November, 1959 on the ground that thew lay out plan had been sanc- 
tioned by the Delhı Municipal Corporation By letter dated roth March, 1965 the 
petitioner asked the Deputy Housing Commissioner, Delhi Administration, for 
restoration of his land on the same basis because his lay out plan had been sanctioned 
before the section 4 notification. This request was however turned down by letter 
dated 14th May, 1965 on the ground that the petitioner’s land had already been 
acquired and could not be released According to the petitioner, there was no 
basis for treating his land ın a manner different from that of the 16 colonies This 
differential treatment has resulted in violation of Article 14 of the Constitution so 
far as the petitioner’s colony- is concerned. . 


60 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). (1969 


Mr Agarwala also tried to make a subsidiary point in this connection and urged 
that acquisition for petitioner’s land was a colourable exercise of the power under the 
-Act masmuch as the petitioner was out to do the same thing as was sought to be 
achieved by proceedings under Land Acquisition Act, the only difference being that, 
whereas the sales effected by him were at reasonable rates those fetched at auction 
of lands acquired under the Act were for much higher figures and the State was 
really making revenue out of such acquisitions. 


Mr RV S Mani who appeared for the petitioner in Writ Petition No 223 
of 1966 adopted the arguments of Mr Agarwala ın general but sought to make a 
special pomt of his own In substance the additional ground urged by him was 
that by the Validating Act the Legislature had sought to encroach ınto the domain 
of the Judiciary Mr Mani contended that although there was no clear separation 
of legislatrve and judicial powers in our Constitution, nevertheless the Constitution 
did not confer unlimited powers on the Legislature and ıt was for the Judiciary to 
declare the lımıts of the legislative powers enshrined in the Constitution To quote 
Mr. Manı's words 


“The Legislature exercises judicial power if its legislative action retroacts on 
past controversies and overrides or reverses the decisions of the Judiciary ” 


‘Such an act, argued Mr Man, had to be struck down in Courts of law. 


Mr Man’s main argument was that inasmuch as sections 2 and 3 of the Amend- 
ing Act had not been given retrospective effect, the validation sought to be effected 
‘by section 4 with respect to the past transactions was of no avail as the impugned 
actions 2 ¢ , the subsequent declarations under section 6 of the Act, had no legal basis. 


In our opmion no useful purpose will be served by referring to the clear demar- 
cation between the judicial powers and legislative powers in America and attempt 
to engraft the said principle ın working of our Constitution This development of 
the law, as pointed out in A K Gopalan v. Siale!, was due to historical reasons In 
that case ıt was pointed out by Das, J , (see at page 286) that 


“ the Supreme Court of the United States, under the leadership of Chief Justice 
. Marshall, assumed the power to declare any law unconstitutional on the ground 
of its not beig ın ‘ due process of law,’ . It 1s thus that the Supreme 
Court established its own supremacy over the executive and the Congress. In 
India the position of the Judiciary 1s somewhere in between the Courts in England 
and the United States While in the main leaving our Parliament and the State 
Legislatures supreme in their respective legislative fields, our Constituation has, 
by some of the articles, put upon the Legislature certain specified limitations... . 
Our Constıtutıo `, unlike the English Constitution, recognises the Court’s supre- 
macy over the legislative authority, but such supremacy 1s a very lımıted one, for 
it 1s confined to the field where the legislative power 1s circumscribed by lımıta- 
tions put upon it by the Constitution itself. Within this restricted field the Court, 
may, on a scrutiny of the law made by the Legislature, declare ıt void 1f ıt is found 
to have transgressed the constitutional limitations ” 


It will not serve any useful purpose to note the decisions of this Court where 
reference has been made to the distinction between the Indian Constitutional law 
and the American Constitutional law on this subject. Mr, Mani sought to rely 
on a statement of the law made by Cooley in his Constitutional Limitations, 7th 
edition, page 137, as quoted in Willioughby’s Constitution of the United States, 
second edition, Volume 3 at page 1651 that: 


“ If the Legislature would prescribe a different rule for the future from that 
which the Courts enforce, 1t must be done by statute, and cannot be done by a 
mandate to the Courts which leaves the law unchanged, but seeks to compel the 
Courts to construe and apply ıt not according to the judicial, but according to the 
legislative judgment...... If the Legislature cannot thus indirectly control the 
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action of the Courts, byıeguıring of them a construction of the law according to 
its own views, 1t 1s very plain ıt cannot do so directly, by sett ng aside then judg- 
ments, compelling them to grant new tılals, ordering the discharge of offenders, 
or directing what particular steps shall be taken in the progress of a judicial 
inquiry. 


According to Willoughby, 


“ Retroactive legislation which does not ımpair vested rights, or violate express 
constitutional prohibitions, 1s valid, and, therefore, particular legal remedies, 
and to a certain extent, rules of evidence may be changed and, as changed, made 
applicable to past transactions,, .. . But substantial rights may not thus be 
interfered with ” 


Willoughby seeks to fortify his statement quoting from Cooley again : 


* The Legislature does, or may, prescribe the rules under which the judicial 
power ıs exercised by the Courts , and in doing so ıt may dispense with any of 
those formalities which are not essential to the jurisdiction of ‘he Court ; and 
whatever ıt may dispense with by statute anterior to the proceedings, we believe 
ıt may also dispense with by statute after the proceedings have been taken, if the 
Court has failed to observe any of those formalities But 1t would not be com- 
petent for the Legislature to authorise a Court to proceed and adjudicate upon the 
rights of parties, without giving them an opportunity to be heard before it ; and, 
for the same reason it would be incompetent for it, by retrospective legislation 
to make valid any proceedings which had been had in the Courts, but which were 
void for want of jurisdiction over the parties ” 


Relyıng on the above Mr Mani proceeded to argue that the wording of section 
4 of the Amending Act was not a question of mere form and that ıt was a decree 
purporting to operate as such According to him unless section 3 was retrospective, 
section 4 would be meaningless and should be struck down Mr Mani relied 
‘particularly on the decision of the Federal Court ın Basanta Chandra Ghose v Kang 
Emperor’, where ıt was held by this Court that Ordinance No III of 1944 did not 
take away the power of the Court to vestigate and interfere with orders of deten- 
tion or deprive the Court of 1ts power to pass orders under section 491 of the Crimmal 
Procedure Code and the Court was still at liberty to investigate whéther an order 
purporting to have been made under rule 26 of the Defence of India Rules and 
deemed to be made under the Ordinance or a new order purporting to be made 
under the Ordinance was ın fact validly made, ın exactly the same way as immedia- 
tely before the promulgation of the Ordinance , and if on a consideration the Court 
came to the conclusion that 1t was not validly made on any ground other than the 
ground that rule 26 of the Defence of India Rules was ultra mres, section 10 of the 
Ordinance would no more prevent ıt from so finding than section 16 of the Defence 
of India Act did, We shall deal with the argument based on this case later on 


The learned Solicitor-General first dealt with the question as to whether Parlia- 
ment was competent to pass the Validating Act and whether section 4 of the Amend- 
ing Act could be given effect to unless the Legislature gave retrospective operation. 
to section 3. According to the Solicitor-General and that 1s urdoubtedly the posi- 
tion ın law—the legislative competence of Parliament 1s only circumscribed by the 
scope of the entries m the appropriate Lists under the Seventh Schedule and the 
fundamental rights enshrined ın Part III of the Constitution The power of Parlıa- 
ment to make laws for the whole or any part of the territory of India is dealt with 
by the Constitution 1) Articles 245 to 250, 252 and 253 Acquisition and requisi- 
tioning of property x an entry in Last II] and Parlament 1s competent to make 
laws enumerated ın that List under Article 246 (2) of the Constitution As early 
as in the year 1878 1t was pointed out by the judicial Committee of the Privy 
Council in The Queen v. Burak’, that the Indian Legislature when acting with: 
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the limits prescribed (by the Act of the Imperial Parliament which created it) had 
plenary powers of legislation as much and of the same rature as those of Parliament 
atself and 
“If what has been done 1s legislation, within the ger eral scope of the affirmative 
words which give the power, a d if ıt violates no express condition or restiiction 
by which that power 1s muted (ın which category would, of course, be included 
any Act of the Imperial Parlament at variance with ıt), ıt 1s not for any Court 
of Justice to inquire further, or to enlarge constructively those conditions and 
restrictions.” 


In that case the question before the Judicial Committee was whether Act XXII 
of 1869 of the Indian Legislature which excluded the jurisdiction of the High Court 
within certain specified districts was not inconsistent with the Indian High Courts 
Act or with the Charter of the High Court and so ın its generz1 scope within the 
legislative power of the Governor-General ın Council Under section 4 of that 
Act the territory known as Garo Hills was removed from the jurisdict on of the 
Courts of Civil and Criminal Judicature and from the control of the officers of 
revenue, constıtı ted by the regulations of the Bengal Code and the Acts passed by 
any Legislature established i British India as wcll as from the law prescribed for 
such Courts or officers by the Regulations and Acts aforesaid. This section further 
provided that no Act thereafter passed by the Council of the Governor-General for 
making laws and regulations shall be deemed to extend to any part of the said terri- 
tory unless the same was specially named therem Under section g of the Act the 
Lıcutenant-Governor was authorised by notification ın the Calcutta Gazette to 
extend mutates mutandis all or any of the provisions contained ın the other sections of 
the Act to the Jamta Hills, the Naga Hills, and such portion of the Khasi Hills as 
mıght for the time being form part of British India The Lieutenant-Governor of 
Bengal, acting under powers conferred by section 9, extended the provisions of 
Act XXII of 1869 to the territery of Khası and Jaintia Hills and excluded therefrom 
the jurisdiction of the Courts of civil and criminal judicature. The High Court of 
‘Calcutta held that the gth section was not legislation but was a delegation of legis- 
lative power This was not accepted by the Judicial Committee and ıt was observed 
(at page 195) : 

Tee Mayer it is a fallacy to speak of the powers thus conferred upon the Lieu- 
tenant-Governor (large as they undoutbedly are) as if, when they were exercised, 
the efficacy of the acts done under them would be due to any other legislative 
authority than that of the Governor-General-in-Council. Their whole operation 
is, directly and immediately, under and by virtue of this Act (XXII of 1869) 
itself ” 


Reference was made by Counsel to the case of Abeyesekra v. Jayatılake!l. The 
question there arose as to whether an Order in Council of 1928 amending another 
of 1923 making provision that the action of a common informer brought to recover 
penalties under the Order in Council of 1923 be dismissed and further amending 
the 1923 Order so as to except the office held by the respondent from its operation 
was valid and constituted an effective defence to the action although ıt was retros- 
'pectıve in operation. In upholding the validity of 1928 Order, it was observed by 
the Judicial Committee that Legislators “ have certainly the rıght to prevent, alter 
‘or reverse the consequences of their own decrees.” 


The effect and validity of retrospective legislation has had to be considered 
iby the Federal Court of India and this Court on a number of occasions. In the 
case of The United Provinces v. Atiga Begum?, a question arose as to whether the 
Regularısation of Remussions Act, 1938 of the United Provinces Legislature was within 
its competence. There was an Act in force namely, the Agra Tenancy Act, 
1926 the purpose whereof was to consolidate and amend the law relating to agricul- 
tural tenancy and certain other matters. Section 73 of that Act provided that 
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“ when for any cause the Local Government or any authority empowered by 
it, remitted or suspended for any period the whole or any part of the revenue 
payable ın respect of any land, a Collector might order that the rents of the 
tenants should be remitted or suspended to an amount which shall bear the 
same proportion to the whole of the amount payable ın respect of the land as 
the revenue of which the payment has been so remitted or suspended bears to 
the whole of the revenue payable in respect of such land ” 


In 1931 there was a catastrophic fall in agricultural prices followed by threats on 
the part of tenants to withhold rent on a large scale The Government of the 
United Provinces devised a scheme for the systematic reduction of rents, varying 
with the circumstances of the different districts, followed later by consequential 
adjustments in land revenue The Allahabad High Court had held in Muhammad 
Abdul Qayum v Secretary of State for India}, that remissions made ın pursuance of 
the orders of Government had no legal effect In 1938 the Provincial Legislature 
passed the Regularısatıon of Remussions Act which precluded any question as to the 
validity of the orders of remission being raised in the Courts of law The Allahabad 
High Court took the view that the Act was contrary to the provisions of section 
292 of the Government of India Act 1935 because 1t amounted to an attempt to 
legislate retrospectively Section 2 of the Act of 1938 provided that. 


“ notwithstanding anything in the Agra Tenancy Act, 1926 . o 
in any other law for the tıme being in force where rent has been remitted on account 
of any fall in the price of agricultural produce which took place before the com- 
mencement of this Act, under the order of the Provincial Government or any 
authority empowered by ıt ın that behalf, such order, whether passed before or 
after the commencement of this Act, shall not be called ın question in any civil 
or revenue Court.” 


Referring to the case of Queen v Burak?, Gwyer, C.J , said that there was nothing 
in section 292 which suggested any intention on the part of Parliament to impose a 
fetter against retrospective legislation According to the learned Chief Justice, 
the impugned Act was an Act with respect to “‘remussion of rents ” although it 
might also be an act with respect to something else, that 1s to say, the validation of 
doubtful executive orders The learned Chief Justice said: 


“ It 1s true that “ Validation of executive orders ” or any entry even remotely 
analogous to it ıs not to be found ın any of the three Lists; but I am clear that 
legislation for that purpose must necessarily be regarded as subsidiary or ancillary 
to the power of legislating on the particular subjects in respect of which'the execu- 
tive orders may have been issued.” 


His Lordship further opined that powers of the Court were not affected merely 
because certain executive orders were not allowed to be questioned in any Court. 


In Pare Dusadh and others v The King Emperor3, one of the questions raised 
‘was whether it was competent for the Legislature by retrospective legislation to make 
valid any proceedings which had been had ın the Courts but which were void for 
want of jurisdiction over the parties. In this case the facts were as follows The 
appellants had been convicted by Courts functioning under the Special Criminal 
Courts Ordinance (Ordinance II of 1942). On 4th June, 1943, the Federal 
Court held that the Courts constituted under that Ordınance had not been duly 
invested with jurisdiction, in view of the nature of the provisions contained ın sections 
5, Io and 16 of that Ordinance. The next day, the Governor-General made and 
promulgated another Ordinance (Ordinance XIX of 1943) whereby Ordinance 
No II of 1942 was repealed and certain provisions were made in respect of sentences 
which had been passed by the special Courts and in respect of cases which were 
pending before them on that date By sub-section (2) of section 3 of the new Ordi- 
nance, a right of appeal against sentences which has already been passed by the 
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special Courts was given and appeals were accordingly preferred to the High Court 
in some cases In certain other cases applications for a writ in the nature of habeas 
corpus were made. In both sets of cases, 1t was contended on behalf of the accused 
that the new Ordinance did not, and in any event could not, give validity to the 
sentences which had been passed by the special Courts, and ıt was claimed that the 
sentences should be treated as void or set aside Section 4 of the new Ordinance 
provided that. 


“ Where the trial of any case pending before a Court constituted under the 
said Ordinance has not concluded before the date of the commencement of this 
Ordinance, the proceedings of such Court in the case shall be void and the case 
shall be deemed to be transferred.” 


to the ordinary criminal Courts for enquiry or trial in accordance with the Code of 
Criminal Procedure Section 3 of the Ordinance provided as follows * 


“ (ay Any sentence passed by a Special Judge, a Special Magistrate or a 
Summary Court ın exercise of jurisdiction conferred or purporting to have been 
conferred by or under the said Ordinance shall have effect, and subject to the 
succeeding provisions of this section shall continue to have effect, as if the trial 
at which it was passed had been held in accordance with the Code of Criminal 
Procedure, 1898 by a Sessions Judge, an Assistant Sessions Judge or a Magistrate 
of the first class respectively, exercising competent jurisdiction under the said 
Code. 


(2) Notwithstanding anything contamed in any other law, any such sentence 
as is referred to ın sub-section (1) shall, whether or not the proceedings ın which 
the sentence was passed were submitted for review under section 8, and whether 
or not the sentence was the subject of an appeal under section 13 or section 19, 
of the said Ordinance, be subject to such rights of appeal as would have accrued, 
and to such powers of revision as would have been exercisable under the said Code 
if the sentence had at a trial so held been passed on the date of the commence- 
ment of this Ordinance. 


(3) Where any such sentence as aforesaid has been altered in the course of 
review or on appeal under the said Ordinance, the sentence as so altered shalt 
for the purpose of this section be deemed to have been passed by the Court which 
passed. the original sentence.” 


Learned Counsel for the accused conceded that the principle of validation by subse- 
quent legislation was quite applicable to judicial as to ministerial proceedings but 
relying on Cooley’s Constitutional Limitations, 8th edition page 205 and also pages 
773-776, they contended.— 


(a) that while such legislation might seek to aid and support judicial pro- 
ceedings, the Legislature could not under the guise of legislation be permitted to 
exercise Judicial power, and 


(b) that it was not competentto the Legislature by retrospective legislation 
to make valid any proceedings which had been heldin the Courts, but which were 
void for want of jurisdiction over the parties. 


Spens, C J , observed (at page 100): 


“ As a general proposition, it may be true enough to say that the legislative 
. function belongs to the Legislature and the judicial function to the judiciary. 
Such differentiation of functions and distribution of powers are in a sense part of 
the Indian Jaw as of the American law But an examination of the American 
authorities will show that the development of the results of this distribution in 
America has been influenced not merely by the simple fact of distribution of 
functions, but by the assumption that the Constitution was intended to reproduce 
the provision that had already existed in many of the State Constitutions posehvely 
forbidding the legislature from exercising judicial powers .. .. .,One 
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result of the application of this rule in the United States has been to hold that 
“ legislative action cannot be made to retroact upon past controversies and to 
reveise decisions which the Courts ın the exercise of their undoubted authority 
have made.” The reason given 1s that “this would not only be the exercise of 
judicial power, but ıt would be 1ts exercise in the most objectionable and offensive 
form, since the Legislature would in effect sit as a Court of review to which parties 
might appeal when dissatisfied with the ruling of the Courts In India, 
however, the Legislature has more than once enacted laws providing that suts 
which had been; dismissed on a particular view of the law must be restored and 
retried.” 


The learned Chief Justice referred to the Australian case, Federal Commissioner of 
Taxation v Munrol, where a Board of Appeal constituted under an Act of 1922 had 
given certain decisions ın appeals in income-tax matters The law Courts declared 
that the Austrahan Parliament had no power to invest this Board of Appeal with 
judicial power A later Act established what was described as a Board of Review 
and assigned to ıt functions which were held to be different ın character from those 
assigned to the former Board of Appeal This Act however went on to provide 
that decisions"which had already been pronounced by the Board of Appeal “ should 
be deemed to be and at all times to have been decisions of a Board of Review given 
in pursuance of the provisions of the later Act” This later Act was ch İlenged as 
vesting judicial power ın the Board of Review, but this contention was overruled. 
Reference may be made to the judgment of Starke, J , quoted by Spens, C J, that 


“ Parliament simply takes up certain determinations which exist in fact, though 
made without authority, and prescribes not that they shall be acts done by a Board 
of Review, but that they shall be treated as they would be treated if they were 
such acts The sections, no doubt, apply retrospectively, but they do not consti- 
tute an exercise of the judicial power on the part of the Parlament ” 


The learned Chief Justice observed that this aptly described what had happened 
in the case before the Federal Court and answered the argument that it was an 
impossible feat to convert what was not a trial under the Code of Criminal Procedure 
into a tral under the Code 


According to the learned Chief Justice, the real question was, whether the 
Ordinance was covered by any of the entries ın the Seventh Schedule to the Consti- 
tution Act ‘It was not contended ” said the Chief Justice “ that the mere absence 
of a specific provision about validating laws was by itself of much significance.” 
As observed by this Court in Afzga Begum’s case*, “the power of validation 
must be taken to be ancilliary or subsidiary to the power to deal with the particular 
subjects specified ın the Lists ” 7 ~ 


There 1s nothıng ın Basanta Chandra Ghose's case3, which detracts from the pro- 
positions of law laid down ın Atqa Begum's case?, or Piare Dusadh’s case? In 
In Basanta Chindra Ghose case, clause (2) of section 10 provided: 


“Ifat the commencement of this Ordinance there 1s pending ın any Court any 
proceeding by which the validity of an order having effect by virtue of section 6 
as 1f1t had been made under this Ordinance 1s called ın question, that proceeding 
is hereby discharged ” 


Spens, C J., said with regard to this clause that. 
“ here there has been no investigation or decision by any Tribunal which the 


legislating authority can be deemed to have given effect to. It is a direct disposal 
of cases by the Legislature itself” (see at page 309) 
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It was pointed out that the nature of the provision considered in Pare Dusadh’s 
caset, was essentially different from clause (2) of section ro of the impugned 
Ordinance. 


The question has engaged the attention of this Court in a number of cases and 
we may refer to the case of West Ramnad Electric Distrubution Co , Ltd v State of Madras?, 
by way of illustration. In that case, the Madras Legislature had passed an Act 
(XLITI of 1949) on 24th January, 1950 for the acquisition of undertakings supplying 
electricity in the Province of Madras In pursuance of section 4 (1) of the Act 
the State of Madras passed an order on 17th May, 1951 declarıng that the appellant 
undertaking shall vest ın the respondent from 21st September, 1951 The Chief 
Electrical Inspector took over possession of the appellant and all its records, etc 
The State paid to the appellant Rs 8,34,000 and odd as compensation. According 
to the appellant, about Rs 1,00,000 still remained to be paid Some of the electri- 
cal undertakings in Madras which had been taken over filed writ petitions ın the 
High Court which upheld the validity of the impugned Act ın <o far as ıt related to 
the licencees other than municipalities In Rajahmundry Electric Supply Corporation 
Lid. v The State of Madras*, this Court had held that the impugned Act of 1949 
was ultra zires on the ground that ıt went beyond the legıslatıve competence of the 
Madras Legislature inasmuch as there was no entry ın any of the three Lists of the 
Seventh Schedule of the Government of India Act, 1935 relating to compulsory 
acquisition of any commercial or industrial undertaking After the decision in 
this case, the Madras Legislature passed Act XXIX of 1954 which recetved the 
assent of the President on gth October, 1954. This Act incorporated the mam 
provisions of the earlier Act and purported to validate action taken under the earlier 
Act. The appellant then filed a writ petition alleging that to the extent to which 
the Act purported to validate acts done under the earlier Act of 1949 it was ulira 
aires It was further urged that the three bases of compensation as laid down by 
the Act were ınconsistent with the requirement of Article gı of the Constitution. 
Section 24 of the Act ran as follows * 


“ Orders made, decisions or directions given, notifications issued, proceedings 
taken and acts or things done, in relation to any undertaking taken over, if they 
would have been validly made, given, issued, taken or done, had the Madras 
Electricity Supply Undertakings (Acquisition) Act, 1949 (Madras Act XLIII 
of 1949), and the rules made thereunder been in force on the date on which the 
said orders, decisions or directions, notifications, proceedings, acts or things, were 
made, given, issued, taken or done are hereby declared to have been validly made, 
given, issued, taken or done, as the case may be, except to the extent to which the 

© said orders, decisions, directions, notifications, proceedings, acts or things are 
repugnant to the provisions of this Act.” 


It was held by this Court that this was: 


“a saving and validating provision and it clearly intends to validate actions 
taken under the relevant provisions of the earlier Act which was invalid from the 
start. The fact that section 24 does not use the usual phraseology that the notifi- 
cations issued under the earlier Act shall be deemed to have been issued under 
the Act, does not alter the position that the second part of the section has and 1s 
intended to have the same effect.” 


The contention that the impugned notification contravened Article 31 (1) because 
of want of existence of an antecedent law depriving the citizen of his property was 
turned down with the observation : 


“ İn our opinion, this argument is not well-founded If the Act is retrospective 
in operation and section 24 has been enacted for the purpose of retrospectively 
~-validatmg actions taken under the provisions of the earlier Act, ıt must follow 
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by the very retrospective operation of the relevant provisions that at the time 
when the impugned notificaton was issued, these provisions were in existence. 
That 1s the plam and obvious effect of the retrospective operation of the statute ” 


Reference was made to the case of the Unzted Provinces v Msi Atiqa Begum’, Pare 
Dusadh v The King Emperor®, and also to the decision ın Union of India v Madan 
Gopal Kabra3, and ıt was finally said (at page 466): 
(S gre og there 1s no doubt about the competence of the Legislature to 
enact a law and make ıt retrospective ın operation In regard to topics included 
within the relevant Schedules of the Constitution.” 


Reference may also be made to the case of Rar Ramknshnav The State of Bikar‘. 


All these decisions lay down that the power to legislate for validating actions 
taken under statute which were not sufficiently comprehenstve for the purpose is 
only ancillary or subsidiary to legislate on any subject within the competence of the 
Legislature and such Valıdatıng ‘Acts cannot be struck down merely because Courts 
cof law have declared actions taken earlier to be mvalid for want of jurisdiction. 
Nor ıs there any reason to hold that in order to validate action without legislative 
-support the Validatmg Act must enact provisions to cure the defect for the future 
and also provide that all actions taken or notifications issued must be deemed to 
have been taken or issued under the new provisions so as to give them full retros- 
pective effect. No doubt Legislatures often resort to such practice but it 1s not abso- 
‘lutely necessary that they should do so so as to give full scope and effect to the valida- 
tng Acts By way of illustration reference may be made to the following Acts 
(1) The Professions Tax Limitation (Amendment and Validation) Act, 1949 where 
section 3 (2) provided that : 

“ Notwithstanding anything to the contrary ın any other law for the time being 
in force,— 

(i) no tax on circumstances anc property imposed before the commencement 
of this Act under clause (:x) of sub-section (1) of section 128 of the United Pro- 
vinces Munıcıpalıtıes Act, 1916, or clause (b) of section 108 of the United Pro- 
vınces District Boards Act, 1922, shall be deemed to be, or ever to have been 
invalid merely on the ground that the tax imposed exceeded the limit of Rs. 50 
per annum prescribed by the said Act, and the validity of the imposition of any 
such tax shall not be called in question in any Court.” 

(2) The Hindu Marriages (Validation of Proceedings) Act, 1960 (XIX of 
1960) was passed to obviate the shortcomings ın the Hindu Marriage Act pomted 
-out by the Punjab High Court ın Janak Duları v Naran Das5. There the High 
Court held that the Court of an additional Judge cannot be regarded as a principal 
Court of civil jurisdiction within the meaning of the Hindu Marriage Act and that 
a District Judge to whom a petition under the Act 1s presented cannot transfer it 
*o an additional Judge for trial The object of the Valıdatıon Act was to validate 
zall proceedings taken and decrees and orders passed by any of the Courts specified 
in clause (2) exercismg or purporting to exercise jurisdiction under the Hindu 
Marrıage Act, section 2 (1) ran as follows -— 

“ All proceedings taken and decrees and orders passed before the commence- 
ment of this Act by any of the Courts referred to in sub-section (2) exercising Or 
purporting to exercise jurisdiction under the Hindu Marnage Act, 1955 shall 
notwithstanding any judgment, decree or order of any Court, be deemed to be 
as good and valid in law as if the Court exercising or purporting to exercise such 
jurisdiction had been a district Gourt within the meaning of the said Act 4 


“The Courts referred to in sub-section (2) are. the Courtofan addıtional Judge, 
additional district Judge, etc. 
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In our opinion the contentions raised about the invalidity of the Amending 
Act on the ground that section 3 thereof was not made expressly retrospective or 
that 1t encroached upon the domain of the judiciary by seeking to nullify judicial 
decisions cannot be sustamed. The American doctrine of welldefined separation 
of legislative and judicial powers has no application to India and it cannot be said. 
that an Indian Statute which seeks to validate mvalid actions 1s bad if the invalidity 
has already been pronounced upon by a Court of law. 


In view of the decisions of the Judicial Committee, the Federal Court and this 
Court referred to above, ıt must be held that the absence of a provision ın the Amend- 
ing Act to give retrospective operation to section 3 of the Act does not affect the 
validity of section 4 as contended for It was open to Parliament to adopt either 
course, e g (a) to provide expressly for the retrospective operation of section 3, or, 
(6) to lay down that no acquisition purporting to have been made and no action 
taken before the Land Acquisition (Amendment and Validation) Ordinance, 1967 
shall be deemed to be invalid or ever to have become invalid because znter alia of 
the making of more than one report under section 5-A or more than one declaration 
under section 6 of the Land Acquisition Act, notwithstanding any judgment, decree 
or order to the contrary Parliament was competent to validate such actions and 
transactions, 1ts power ın that behalf bemg only circumscribed by the appropriate 
entries ın the Lists of the Seventh Schedule and the fundamental nights set forth in 
Part III of the Constitution As shown above, there have been instances where the 
latter course had been adopted by the Indian Parliament in the past 


Section 4 of the Amending Act being within the legislative competence of 
Parliament, the provisions thereof are binding on all Courts of law notwithstanding 
judgments, orders or decrees to the contrary rendered or made in the past 


We find ourselves unable to accept the contention about the violation of Article 
31 (2) of the Amending Act It 1s not suggested that the Validating Act in express 
words enacts any law which directly affects compensation payable in respect of the 
property acquired or lays down any principles different from those which were 
already ın the Land Acquisition Act of 1894 After the amendment of the Consti- 
tution ın 1955 the question of adequacy of compensation is not justiciable and it is 
enough if the law provides that a person expropriated must be given compensation 
for his property or Jays down the principles for the determination thereof There 
is not a word about “ compensation ” ın section 4of the Vahdating Act Indirectly 
however, ıt would affect a person’s right to compensation ımnasmuch as but for the 
Validating Act the notification under section 4 issued on 13th November, 1959, 
could not be resorted to for the purpose of making more than one declaration under 
section 6 of the Act Schemes of the magnitude of the plan for the development of 
Delhi or for the establishment of an iron and steel plant did not have to be consi- 
dered ın pre-Constitution days The Land Acquisition Act of 1894 contamed 
sufficient measures to allow acquisition of small parcels of property for the different 
schemes of the extent and magnitude which had to be considered ın the past Even 
then, the law with regard to compensation did not remain static from the days of 
the Act of 1870 to 1923 In the Act of 1894 the date of declaration under section 6 
was made to take the place of the date ın section 24 of the Act of 1870 Under 
the Act of 1870 the market value of the land at the time of awarding compensation 
was the criterion The date for the assessment of compensation was further 
shifted to the date of the notification under section 4 only in 1923 


The Legislature might well have provided ın the Act of 1894 that ıt would be 
open to the appropriate Government after issuing a notification under section 4 to 
consider objections raised under section 5 with regard to different localities froni 
time to tıme enabling different repcrts to be made under section 5-A with consequent 
adjustments ın section 6 providing for-declarations-to be made as and when each 
report under section 5-A was considered By the validation of actions taken under 
section 6 more than once ın respect of a single notification under section 4, the ori- 
ginal scheme of acquisition is not altered. The pubhc purpose behind the notifica- 
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tion under section 4 remains the same. It 1s not as if a different public purpose and 
acquisition of land for such purpose were being interpolated by means of the Validat- 
ing Act The principle of compensation remains the same under the Validating 
Act as ıt did under the principal Act of 1894. Only the shortcomings ın the Act as 
to want of provision to enable more than one declaration under section 6 1s being 
removed. İn our opimion, the Validating Act does not fall within the mischief 
pointed out by this Courtın various decisions starting from the State of West Bengal v. 
Mrs. Bela Banerjee? 


Entry 42 ın List III of the Seventh Schedule before 1ts amendment read * 


“ Principles on which compensation. for property acquired or requisitioned for 
the purposes of the Union or of a State or for any other public purpose 1s to be 
determined, and the forms and the manner in which such compensation 1s to be 

39 
given 


In Mrs Bela Banerjee’s caset, section 8 of the impugned West Bengal Land Develop- 
ment and Plannıng Act, 1948 provided that the compensation to be awarded for 
acquisition of land was not to exceed the market value thereof on 31st December, 
1946 This provision was held to be arbitrary by this Court inasmuch as it fixed 
the ceiling on compensation by reference to the market value of the land on the 
abovementioned date no matter when and how long afterwards the acquisition 
took place Similarly ın dismissing the appeal of the State in State of Madras v. 
D. Namaswaya Mudalıar?, where the Madras Act XI of 1953 provided that compensa~ 
tron was payable on the basis of the valuation of the land on 28th April, 1947, together 
‘with some improvements made thereon up to the date of notification under section 
4 (1) of the Land Acquisition Act because of the discovery of the presence of lignite 
in certain taluks ın 1947 and the announcement by Government by a press note that 
it proposed to undertake legislation to compel persons purchasing such lands after 
date to be prescribed ırı 1947, ıt was held that 


“ a law which authorises acquisition of land not for its true value, but for value 
frozen on some date anterior to the acquisition, on the assumption that all 
appreciation ın its value since that date 1s attributable to purposes for which 
the State may use the land at some tıme ın future, must be regarded as infringing 
the fundamental right ” and “ there was no tiue relation between the acquisition 
of the lands. . and the fixation of compensation based on their value 
on the market rate prevailing on 28th April, 1947 ” 


Referring to the provision in the Land Acquisition Act for assessment of 
compensation on the basis of the market value of the land not on the date on 
which the interest of the owner was extinguished under section 16 but to the 
date of the notification under section 4 (1) 1t was observed that 


“ any principle for determination of compensation denying to the owner all 
increments in value between a fixed date and the date of issue of the notification 
under section 4 (1) must prima facie be regarded as denying to him the true 
equivalent of the land which is expropriated ” 


In our opinion, the Amending Act cannot be said to lay down any principle 
which suffers from the vice of the Acts struck down ın the above decisions. The 
date of valuation 1s that of the issue of notification under section 4 (1)—a principle 
which has held the field since 1923 o It 1s true that the underlying principle of the 
Act of 1894 was that all increments due to the settmg on foot of the acquisition pro- 
ceedings were to be ignored whereas due to the ever spiralling of all prices all over 
India land values are mounting up all the tıme ın all the States, specially round 
about big cities—an occurrence quite unconnected with the issue of a notification 
under section 4 (1)—but ıt cannot be said that because owners of land are to be 
deprived of all the increments due to the latter phenomenon ıt must be held that 
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there 1s a violation of Article gi (2) Legislative competence to acquire land under 
the provisions of the Land Acquisition Act cannot be challenged because of constant 
appreciation of land values all over the country due to the prevalent abnormal ınfla- 
tion There must be some tıme lag between the start and conclusion of land acqui- 
sition proceedings and in principle there 1s nothing wrong ın accepting the said start 
as the date for valuation Sections 4 and 23 of the Land Acquisition Act are pro- 
tected by Article 31 (5) (a) of the Constitution Only sections 5-A and 6 of the 
Act have been amended The amendments do not alter the principle of compen- 
sation fixed by the Act nor contravene Article 31 of the Constitution ın any way. 
The Amending Act does not really derogate from the principle that the valua- 
tion on the date of issue of notification affords the criterion for determmimg com- 
pensation of all lands to be acquired It only keeps alive the said notification for 
sustaining more than one declaration under section 6 to meet the exigencies of the 
situation where 1t was not possible to make one comprehensive declaration under 
section 6 and where the State has been obliged to validate actions which could notbe 
supported under the principal Act. It cannot be said of the Validatmg Act that it 
was fixing an arbitrary date for the valuation of the property which bore no relation 
to the acquisition proceedings At the same tıme when the notification under sec- 
tion 4 was issued on 13th November, 1959, the State had considered that a very 
large area round about Delhi would have to be acquired so that the development of 
the city could proceed in an orderly manner step by step not only to meet the 
immediate needs of the then population of the city but with an eye to the ever- 
increasing demands of the exploding population ın all cities in India and specially in 
its capital It was before November, 1959 that the State had to consider the acquisi- 
tion of a large trace of land for the purposes of development of Delhi but ıt was not 
possible, to take up simultaneously all schemes for the future development of the city. 
It was also not practically possible to take up all schemes in all directions at the same 
time The resources of the State were not adequate to take up the scheme for 
improvement of the city by the acquisition of av area lıke acres 34,000—00, at the 
same time keeping in mind not only the need of land for housing purposes but also 
for other purposes like education, dustry and manufacture not to speak of amenities 
for recreation, entertanment etc Ofnecessity, the area under the proposed acqui- 
sition would have to be carved into blocks and the development of one or more blocks 
at a time could only be taken up in consonance with the resources available Even 
contiguous blocks could be developed gradually and systemactically. If a parti- 
cular area, say block “ 4? was meant to provide lands for building houses for resi- 
dential purposes only a block contiguous thereto, say block ‘ B’ might be set apart 
for industrial purposes There may be nothing common between block ‘A’ and 
block ‘B’ to require their simultaneous development although both the blocks would. 
form part of a crmposıte whole—to serve the needs of a growing city Can ıt be 
said that acquisition of lands for block ‘A’ and block ‘B’ must be made simultaneously 
and ıs the law to be struck down because ıt enables a declaration under section 6 with 
respect to block ‘B’ to be made some time after a sımılar declaration ın respect of 
block 4? In such a case, it would be incongruous to award compensation for lands 
acquired ın block ‘B’ on a basis different from that ın respect of lands ın block “4” 
covered by an earlier declaration under section 6 The scope of Article 31 (2) 
as amended was considered by this Court ın P V Mudahar v Deputy Collector*. It 
was there pointed out that after the > mendment 
“ what 1s excluded fr m the Courts’ jurisdiction 1s that the said law cannot be 
questioned on the ground that the compensation provided by that law ıs not 
adequate ,” 


and 
“f alawlays down principles which are not relevant to the property acquired 
or to the value of the property at or about the tıme ıt 1s acquued, it may be said 
that they are not principles contemplated by Article 31 (2) of the Consitution ” 
çe ee 
1 (1965) 1 SC.R 614 * (1964) 25CJ An WR. (SC) 173 
703 $ (1964)2M.LJ.(8G)173 (1964) 2 
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In that case ıt was also observed by this Court that 


“ın the context of continuous rise in land prices ‘rom year to year depending 
upon abnormal circumstances ıt cannot be said that fixation of average price of” 
over five years is not a principle for ascertaining the price of the land in or about 
the date of acquisition ” 


The decision 1s also an authority for the proposition that the omission 
of one of the element: that should properly be atken into account im fixing 
the compensation might result ın the madequacy of compensation but such 
omission ın itself did not constitute fraud on power It 1s also to be noted that in. 
this case this Court upheld the Land Acquisition (Madras Amendment) Act, 1961 
although the said Act substituted a new clause for the first clause ın section 23 (1) 
of the Land Acquisition Act The su' stituted clause provided for payment of com- 
pensation on the basis of the market value of the land at the date of the publication 
of the notification under section 4 (1) or an amount equal to the average market 
value of the land during the five years immediately preceding such date, whichever 
was less It 1s significant that the Act which was a post-Fourth Constitution Amend- 
ment Act, was upheld although by its own terms and independently of the Land 
Acquisition Act it provided for payment of compensation on the basis of the market 
value of the land at the date of the publication of the notification under section 4 (1). 
It may therefore be inferred that ın upholding the Land Acquisition (Madras Amend-' 
ment) Act, 1961, this Court was of the view that the principle of fixmg compensa- 
tion on the basis of the price prevailing on the date of the notification under section 
4 (1) of the Land Acquisition Act was a relevant rrinciple. In the result the Court 
turned down the contention about the violation of Article 31 (2) because of the modi- 


fication of some of the principles for assessing compensation laid down ın section 23 of 
the Act 


In the present case, there has been no variation of the law formulated in section 
23 of the Act As such, ın our opınıon, there has been no violation of Article 31 (2) 
merely because the actions already taken have been sought to be validated. Nor 
are we satisfied that there has been any colourable or fraudulent exercise of legisla- 
tive power 


With regard to the question as to discrimination violative of Article 14 ıt goes 
without saying that whenever an Amending Act is passed, there 1s bound to be some 
difference ın treatment between transactions which have already taken place and 
those which are to take place ın the future That by itself will not attract the opera- 
tion of Article 14 Again, even with respect to transactions which may be completed 
in the future, a reasonable classification will not be struck down as was held by this. 
Court ın Jalan Trading Go. v Mazdoor Umon} : 


“ If the classification is not patently arbitrary, the Court will not rule it dis- 
criminatory merely because ıt involves hardship or mequality of burden Witha 
view to secure a particular object a scheme may be selected by the Legislature 
wisdom whereof may be open to debate ; it may even be demonstrated that the 
scheme is not the best ın the circumstances and the choice of the Legislature may 
be shown to be erroneous, but unless the enactment fails to satisfy the dual test 
of intelligible classification and rationality of the relation with the object of the 
law, ıt will not be subject to judicial interference under Article 14 Invahdity 
of legislation is not established by merely finding faults with the scheme adopted 
by the Legislature to achieve the purpose ıt has in view ” 

Before scrutinising the provisions of the Amending Act, we must examine the 

objects of the Act They may be summed up as follows — 
(a) To amend the Act for the future by empowering the making of more than; 
one declaration under section 6 + 
(6) To validate completed acquisitions on the basis of more than one 
declaration under that section 
— 
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(c) To authorise more than one declaration under the said section in cases 
where there is already ın existence a nolificatıon under section 4 


(d) To prescribe a time limit for future acquisitions as also pending proceed- 
ings not yet completed , and 


(e) To provide additional compensation by way of interest ın all cases where 
acquisition has not yet been completed and where a declaration under section 6 
1s issued more than three years after the notification unde: section 4 


There 1s nothing arbitrary or irrational about the said objects It 1s well 
known that ın some cases there has been unusual delay ın the issue of declaration 
under section 6 after a notification under section 4 The Amending Act puts an 
end to this harsh treatment by providing that in respect of notifications under sec- 
tion 4 made before the date of the Ordinance: e , 20th January, 1967, a declaration 
under section 6 must be made within two years after that date If such a declara- 
tion 1s not made, then it will not be open to Government to make use of the old sec- 
tion 4 notification and the State would be obliged to issue a fresh notification under 
section 4 The Act also limits the time within which a declaration under section 
6 may be made when a notification under section 4 1s issued after 20th January, 1967, 
This period ıs limited to three years there having been no ume lımıtın the past 
We are not impressed by the argument that a person whose land may be covered by 
a notification under section 4 issued more than one year before 20th January, 1967, 
would seemingly be treated differently from a person whose land comes under the 
notification under section 4 after that date The Legislature has sought to improve 
upon the existing provisions of the Land Acquisition Act and there 1s no discrimina- 
tory treatment which should be struck down as violative of Article 14 The Legis- 
lature in ıts wisdom thought that some time limit should be fixed in respect of 
section4 notifications issued before 20th January, 1967, and that a time lumit should 
also be fixed for acquisition where such a notification is issued after that date 
No fault can be found with the Legislature because ıt has provided for a period of 
two years ın one case and three years in the other. As was pointed out in Jalan 
Trading Go v. Mazdoor Ummon! 

“ Equal protection of the laws 1s dented if in achieving a certain object persons, 
objects or transactions similarly cırcumstanced are differently treated by law and 
the principle underlymg that different treatment has no rational relation to the 
object sought to be achieved by the law” 


It is not possible to say that because the Legislature thought of improving upon the 
Act of 1894 by prescribing certain limits of tıme as from 2oth January, 1967, the 
difference ın treatment ın cases covered by notification before the said date and after 
the said date denies equal protection of laws because the transactions are not similarly 
circumstanced Some of the notifications issued under section 4 must have been 
made even more than 3 yemas before goth January, 1967, and such cases obviously 
could not be treated in the same manner as notifications issued after that date. 
Article 14 does not strike at a differentiation caused by the enactment ofa law 
between transactions governed thereby and those which are not so governed. As 
was pointed out by this Court in Hatısıngh Manufacturing Co, Lid v Umon of India®: 


“ When Parliament enacts a law imposing a liability as flowing from certam 
transactions prospectively, ıt evidently makes a distinction between those transac- 
tions which are covered by the Act and those which are not covered by the Act, 
because they were completed before the date on which the Act was enacted ” 


With respect, the dictum can also be applied as between cases where the transaction 
was ın the course of completion and those which had to be started after a particular 
date. On the whole the Amending Act seeks to improve the legislation which cover- 
ed the field of acquisition of land The Legislature mght have made more liberal 
provisions for improvement but it 1s not for this Court to strike down a piece of legis 

lation beczuse the improvement falls short of the expectation of the lıtıgar ts. 
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With regard to the provision for payment of interest, in addıtion to compensa- 
tion or by way of additional compensation no grievance can be made ın that interest 
is not allowed in respect of transactions which have been already completed and 
compensation taken. The Legislature felt that because there has been unreasonable 
delay in the payment of compensation, mterest should be allowable where the period 
of three years has already expired or may expire between the date of section 4 notifi- 
cation and the date of declaration under section 6. No grievance can be made 
because interest 1s denied to persons who have already taken the compensation. 
Even here the classification 1s not unreasonable and cannot be said to be unrelated 
to the object of the Act. 


As regards violation of Article 14, in the case of Sohan Lal who filed Writ Peti- 
tion No 85 of 1967 the learned Solicitor General drew our attention to a few facts 
which are not clearly brought out ın the affidavit ın opposition and will be referred 
to presently. Here the attack 1s on an executive act, namely, the differential 
treatment meted out to 16 colonies whose lands were covered by the notification 
dated 13th November, 1959, but ın respect of which de-notification orders were issued 
subsequently. It would appear that some of the letters which were received by 
Sohan Lal did not bring out the full facts and the policy underlying the apparent 


discrimination in this case. It 1s pointed out ın paragraph 36 of the affidavit in 
opposition : 


“ After the issue of the notification No. F 15 (111) 59-LSG dated 13th Novem- 
ber, 1959, 1t was decided by the Government that the colonies ın respect of which 
the layout and service plans had been sanctioned before the date of notification 
nz , 13th November, 1959, may be released from the purview of acquisition 
The petitioner’s colony known as Kanwal Park could not be released from the 


purview of acquisition because ın its case only the lay out plans had been sanctioned 
and not the service plans ” 


This policy is corroborated by the records of the Land and Housing Department, 
Delhı Administration which were made available to us at the hearmg It appears 
from that record that after the notification of 13th November, 1959, private owners 
of land who wanted to lay-out colonies and had taken steps in respect thereof by 
making some arrangement and spent money—thereon had approached the Admı- 
nistration for release of their lands from the notification and a proposal for de-noti- 
fication of the colonies was considered at a high level. It appears that a meeting 
was held on 2gth June, 1960, at which were present a number of persons including 
the Chief Secretary, Vice Chairman, Delhi Development Authority, Engineer 
Member, Architect, Town Planning Organisation, Deputy Commissioner, Delhi 
Municipal Corporation, Architects of Delhi Municipal Corporation, Secretary 
Local Self Government and Under Secretary to the State Government The 
records show that the case of each notified colony was considered separately and 
it was felt that cases ın which the lay-out and service plans had beenfinally approved 
ın all respects before 13th November, 1959, should be recommended for de-notıfica- 
ton On Ist of July, 1960, the Commission, Delhı Municipal Corporation went 
into the matter and recommended that. 


“ All those colonies in respect of which both lay-out plans and service plans had 
been approved by the Delhi Development (Provisional) Authority, the Delhi 
Development Authority or the Delht Municipal Corporation may be de notified 
irrespective of whether security was demanded or not and whether the time limit 
for completion of development was imposed or not and irrespective of whether 


security has been paid or not and whether development has been completed or 
not” 


According to this recommendation, 16 colonies named therein fell in this category. 
Sohan Lal’s colony was not one of those sixteen. 


It ıs unfortunate that the petitioner who submitted the lay out plan of the colony 
as early as 18th June, 1956, had not the service plan approved before 13th Novem- 
ber, 1959 Itas clear from the annexures to the petition that the details of the lay- 

5—10 


74 İHE MADRAS LAW JOURNAL REPORTS—(SUPREME CouRT). [1969 


out of the colony were submitted on 3oth August, 1956. The petitioner submitted 
service plans on 15th September, 1959 There was nothing wrong with the plans 
intrinsically except that there were more than one small pocket of land within the 
colony to which the petitioner could not prove his ownership satisfactorily. Mr. 
Agarwala appearing for the petitioner submitted that the only difficulty was that in 
respect of the small pockets they were owned not by the petitioner alone but in co- 
ownership with others and the petitioner subsequently excluded these pockets from 
the purview cf his lay-out plan , but this w s done only on 19th March, 1961. The 
petitioners’ subsequent efforts to have his colony de-notified were of no avail even 
though he had excluded these pockets on 20th Janu ry, 1960 On these facts, we 
cannot hold that the petitioner was subjected to any discrimination There was a 
policy behind the de-notification and ıt has not been suggested that the policy was 
vitiated by any mala fides on the part of the authorities. 


All the points urged by the petitioners, therefore, fail and the petitions will 
stand dismissed There will be no order as to costs 


Shelat, 7 (On behalf of himself and Vazdıalıngam, 7 )-—The facts ın these five 
writ petitions have been sufficiently set out by our learned brother Mitter, J , in his 
judgment and therefore need not be repeated here Though they differ ın some 
particulars, the contentions raised by Counsel for the petitioners are common except 
the additional contentions raised by Mr Mani in Writ Petition N> 223 of 1966 
and by Mr Agarwala in Writ Petition No 85 of 1967 


These writ petitions arise as a result of and challenge nter alia the validity of 
the following notifications On 13th November, 1959, the Chief Commissioner, 
Delhi, issued a notification under section 4 of the Land Acquisition Act I of 1894 
(hereafter referred to as the Princrpal Act) notifymg that land measuring 34,070 
acres marked in blocks A to J and X in the map enclosed therewith was required 
by the Delhi Administration for the planned development of Delhı In pursuance 
of that notification, the Delhi Administration issued section 6 notification dated 
14th Junc, 1961,in respect of the land situate ın village Kilkort measuring 97 bighas 
14 bıswas only from out of the said notified area The notification directed the 
Collector to take order for its acquisition under section 7 of the Act The Collector 
thereafter made his award on 3ist August, 1961, ın respect of the said 97 bighas of 
land at Rs. 2.500 a bigha, the total amount including the solatium awarded b ing 
Rs. 2,80,887 50. Nothing thereafter was done tll 18th March, 1966, when another 
notification under section 6 was issued ın respect of 1,752 2 bighas of land situate in 
Mandawalı Fazılpur, Khuraj Khas and Shakarpur Khas 


On gth February, 1966, this Court delivered ıts judgment in M P. State v. 
V. P. Sharmat, where facts were similar to the facts ın the present cases and where 
the land was required for the erection of a steel plant ın public sector In that case 
the notification under section 4 co ering land in eleven villages was issued in May, 
1949 This was followed by several notifications under section 6, the last of them 
being ın 1960 After examining the provisions of sections 4, 5-A and 6 of the Act, 
this Court declared as follows :— 


“ At the stage of section 4, the land is not particularised but only the locality 
is mentioned; at the stage of section 6 the land ın the locality 1s particularised 
and thereafter the notification under section 4 (1) having served its purpose 
exhausts itself The sequence of events from a notification of the intention to 
acquire under section 4 to the declaration under section 6, leads to the conclusion 
that once a declaration under section 6 particularising the area ıs issued, the 
remaining non-particularised area ın the notification under section 4 (1) stands 
automatically released. The intention of the legislature was that one notification 
under section 4 (1) should be followed by survey under section 4 (2), objections 
under section 5-A heard, and thereafter, one declaration under section 6 issued. 
If the Government requires more land in that locality, there is nothing to prevent 
ıt from issuing another notification under section 4 (1) making a further survey 


1, (1966) 28.0 J. 231 : (1966) 3 S.G.R 557. 
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if necessary, hearing objections and then making another declaration under 
section 6, whereas there 1s likely to be prejudice to the owner of the land 1f there 1s 
great delay between the notification under section 4 (1) and section 6 ” 


One of the contentions urged in that case was that where the land 1s required for a 
small project and the area 1s not large the Government may be able to make up its 
mind once for all what land ıt needs but where land 1s requtred for a large project 
requiring a large area of land, Government may not be able to make up its mind at 
once. This contention was rejected on the ground that even if ıt be 59, there 1s 
nothing to prevent the g vernment from issuing another notification under section 4 
followed by a notification under section 6, that the governments’ power to acquire 
land ın a particular locality 1s not exhausted by issuing one notification under section 
4 (1) followed by a notification under section 6 and that ıt can proceed to do so by 
a fresh notification under section 4 (1) and a fresh declaration under section 6 and 
that such a procedure would be fair to all concerned Sarkar, J, who delivered 
a separate judgment also repelled the contention by observing that he could not 


“ imagine a Government which has vast resources not being able to make a 
complete p'an of its project at a time. Indeed, I think, when a plan ıs made it 
is a complete plan I should suppose that before the Government starts acqui- 
sition proceedings by the issue of a notification under section 4 1t has made its 
plan for otherwise ıt cannot state ın the notification, as ıt has to do, that the land 
is likely to be needed Even ıfıt had not then completed its plan ıt would have 
enough time before the making of a declaration under section 6 to do so. I think 
therefore that the difficulty of the Government, even if there 1s one, does not lead 
to the conclusion that the Act contemplates the making of a number of declarations 
under section 6 ” 


In the view taken in Sharma’s case}, section 6 notification dated 18th March, 
1966, was invalid as section 4 notification dated 13th November, 1959, on which it 
was founded ceased to be efficacious and became exhausted after section 6 notifi- 
cation dated 14th June, 1961, was issued and therest of the land not covered by it 
became as a result released from acquisition depending on the declaration of law 
made ın this decision the petitioners filed these writ petitions m Apri], 1966 and 
thereafter. 


Realising that if the view taken in Sharma’s case, were to stand the Government 
would have to issue a fresh section 4 notification and would have to pay compen- 
sation on the basis of the market value of the land on the date of such new notifi- 
cation instead of on 13th November, 1959, the Government promulgated an Ordi- 
nance dated goth January, 1967, called the Land Acquisition (Amendment and 
Validation) Ordinance 1 of 1967 It 1s not necessary to set out the provisions of 
the Ordinance as it has been substituted by Land Acquisition (Amendment and 
Valıdatıon) Act, XIII of 1967 (hereinafter referred to as the Amendment Act) 
passed on 12th April, 1967. There can be no manner of doubt that the Ordinance 
and the Amendment Act were enacted with the object of setting at naught the 
decision in Skarma’s case}, 

(2) Section 2 of the Amendment Act substituted the following words in section 5-A, 
2), mz, 

“Submit the case for the decision of an appropriate Government together 
with the record of the proceedings held by him and a report containing his recom- 
mendations on the objections,” by the following words viz , ‘ ether make a report 
in respect of the land which has been notified under section 4, sub-section (1) or 
make different reports ın respect of different parcels of such land’ ” 


Section 3 addid the followmg words ın section 6 (1) after the words “ certify 
its order,” wz 


“ and different declaration may be made from time to tıme ın respect of different 
parcels of any land covered by the same notification under section 4, sub-section 
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(1) irrespective of whether one report or different reports has or have been made 
(wherever required) under section 5~A, sub-section (2) ” 


Section 3 also substituted the existing proviso to section 6 (1) by the following:— 


“ provided that no declaration in respect of any particular land covered by 
a notification under section 4 (1) published after the commencement of the said 
ordinance (after 20th January, 1967) shall be made after the expiry of three years 
from the date of such publication ” 


Section 4 (1) of the Amendment Act is a validating provision. By clause (a) it 
provides that no acquisition purporting to have been made before the commence 

ment of the said Ordınance (: e , before goth January, 1967) and no action taken or 
thing done including any nottfication published ın connectior. with such acquisition 
shall be deemed to bc invalid or ever to have become invalid on the ground that. 


(2) one or more Collectors have performed the functions of Collector in 
respect of the entire land covered by section 4 notification 


(4) one or more reports have been made under section 5-A (2) whether in 
respect of the entire land or different parcels thereof covered by the same notifi- 
cation, and 


(4) that more than one declaration are made under section 6 ın respect of 
different parcels of land covered by the same notifiction under section 4 (1). 


Clause (6) of section 4 (1) provides that any acquisition ın pursuance of a section 4 
notification published before goth January, 1967, may be made after that date and 
no such acquisition and no action taken or thing done including any order, agree- 
ment or notification made or published whether before or after 20th January, 1967, 
ın connection with such acquisition shall be deemed to be invalid merely on the 
said grounds mentioned inclause (a) 


Sub-section (2) of section 4 provides that no declaration under section 6 shall 
be made ın respect of land covered by section 4 notification published before goth 
January, 1967, after the expiry of two years from that date, that 1s, 2oth January, 


1969 Section 4 (3) provides for payment of interest in the circumstances set out 
therein. 


The result of the Amendment Act clearly is that an area of land notified under 
section 4 (1) can be acquired piecemeal at any time, the only restriction being that 
under section 3 ın case of land covered by a section 4 notification published after 
20th January, 1967, section 6 notification can be issued within 3 years from the date 
of such notification and ın respect of land notified under section 4 (1) before 2oth 
January, 1967 within two years after 20th January, 1967. The direct consequence 
of the Amendment Act 1s that the unitary character of acquisition by a single inquiry, 
a single report, a single declaration and a single award under the Principal Act 1s 
done away with. The government can freeze an area by issuing a section 4 notifi- 
cation and can, subject to the lumitations ın section 3 and section 4 (2) of the Amend- 
ment Act, go on acquiring parcels of such area at its convenience irrespective of 
the time when it makes up its mind to acquire and pay compensation on the basis 
of the value at the date of section 4 notification. In the case of land notified under 
section 4 (1) after 20th January, 196”, the owner ıs deprived of appreciation in the 
value of his land during three years by reason of lumitation prescribed ın section 3 
but in the case of land notified before 2oth January, 1967 such deprivation can be 
for an uncertain period from the date of section 4 notification up to two years from 
2oth January, 1967, t e., upto 20th January, 1969 depending upon when its acquisi- 
tion ıs made As has happened ın the instant cases the entire area of 34,070 acres 
was frozen for the purpose of computation of compensation as from 13th November, 
1959, portions of that area were acquired as late as 1966 and the remaıning area 
can still be acquired until goth January, 1969, each owner being thus deprived of 
the appreciation in value of his land depending upon when during all this long 
period the Government decides to acquire ıt Thus, if the land ıs notified in 1959 
and is acquired in 1960, the loss of appreciation ın value 1s only of one year. But 
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the owner of another plot even if ıt 1s contiguous to ıt, if the Covernment decides to 
acquire ıt in 1969, would be deprived of the appreciation ın value which has taken 
place right from 1959 to 1969 The entire area 1s in the meantume frozen both for 
the purpose of compensation and as pomted out in Sharma’s case}, from its full 
beneficial enjoyment, the owner not knowing until Government chooses to make 
section 6 declaration whether ıt will ultimately be acquired or not. Under the 
Principal Act as construed in Skarma’s case}, once a section 6 notification 1s issued 
section 4 notification would become exhausted and the land not declared as needed 
thereunder would be relieved from acquisition. If Government then desires to 
acquire any land in addition to the one so declared ıt would have to be notified 
afresh and the Covernment would be obliged to pay compensation at the market 
arte prevailing on such date The practical effect of the Amendment Act 1s that 
by keeping alive section 4 notification and by declaring the declarations made after 
the first declaration valid the Legislature dated back the basis of compensation which 
would have been, but for this validation, the date on which a fresh section 4 notifi- 
cation would have become necessary The real purpose of enacting section 4 is 
thus to enable Government to freeze an unlimited area by first notifying ıt under 
section 4 and then to acquire bit by bit and pay compensation at the rate prevailing 
at the date of section 4 notification howsoever belatedly 1t may choose to acquire 
such bits provided ıt does so before 20th January, 1969 where the land 1s notified 
before goth January, 1967 and before the expiry of three years where section 4 
notification 1s issued after 20th January, 1967 and thus avoid compensating the 
appreciation ın value in the meantime to which the owner would have been entitled 
to Though in form the Amendment Act purports to validate acquisitions ınclud- 
ing orders and declarations made therefor, the real purpose of enacting the Amend- 
ment Act 1s to avoid having otherwise to compensate for the appreciation in the 
land value during the intervening period It is a well-settled principle that in 
determiniıng the constitutionality of a provision impugned on the ground of its 
being an invasion on a fundamental right the Court must weigh not its form which 
may apparently look innocuous but its real effect and ımpact on such fundamental 
right (cf. Re Kerala Education Bıll?; Gajapata Narayan Deo v State of Orissa?. 


It will be seen that sections 2 and 3 which enable piecemeal and multiple 
inquiries and reports of a Collector or Collectors under section 5-A, diverse decla- 
rations, and awards in respect of different parcels of land covered by section 4 
notification are prospective It ıs only section 4 which is made retrospective. But 
it merely seeks to nullify the decision in Sharma’s caset and purports to keep alive 
section 4 rotifications which would have otherwise lost their efficacy and validates 
acquisitions including orders and section 6 declarations purported to have been 
made on the basis of such section 4 notifications. Section 4, however, does not 
contain any provision retrospectively amending section 4 or section 5-A or section 6 
and merely seeks to revitalise section 4 notifications already exhausted. The 
section does not also provide that an acquisition or an order or declaration under 
section 6 made on the basis of such exhausted notification will be deemed to have 
been made or issued under sections 2 and 3 of the Amendment Act and as if the 
Amendment Act was in force at that date as 1s usually done ın such validating Acts. 
A notification under section 4 having exhaused itself after a declaration under 
section 6 in respect of a part of the land covered by ıt and the rest of the land being 
relieved from acquisition, there would be prema facie no basis for a section 6 declara- 
tion or acquisition unless such notification 1s retrospectively validated by a support- 
ing amendment of section 4 of the Principal Act or by making sections 2 and 3 of 
the Amendment Act retrospective and by a fiction deeming it to have been made 
under such amending provision 

Counsel for the petitioners raised the following contentions: 


(1) that Act XIII of 1967 does not revive section 4 notification dated 13th 
November, 1959 which became exhausted after the first section 6 declaration in 
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1961 was made and therefore no acquisition ın respect of the rest of the land could 
be made without a fresh section 4 notification The contention was that sections 
2 and 3 being prospective they did not resuscitate the section 4 notification though 
subsequent acquisitions including orders and declarations under section 6 are vali- 
dated and that such validation has no efficacy as there would be no basis by way of 
a section 4 notification for such acquisition or order or declaration 


(2) that Act XIII of 1967 is in derogation of the requirements of Article 
31 (2) as it purports to authorise acquisition without a fresh section 4 notification 
thereby allowing compensation to be paid on the basis of an exhausted section 4 
notification and on the value of the land prevailing on the date of such exhausted 
notification ; 


(3) that the Amendment Act is ın violation of Article 14 ın that 


(a) where a section 4 notification is made before 2oth January, 1967, section 
6 declaration can be made within 2 years from the said date, ze, on or before 
goth January, 1969 Butwhere the land 1s notified after 20th January, 1967 section 
6 declaration would have to be made within 3 years from the date of such notifiction 
In the former case a much longer period 1s provided for a section 6 declaration than 
in the latter case, 


(b) where a section 4 notification 1s made after goth January, 1967, compen- 
sation would be fixed on the basis of the value on that date but whele a section 4 
notification is made before 20th January,1967, compensation would be on the basis 
of the value on the date of the exhausted notification howsoever long a period has 
elapsed since such notification. 


(c) 1f compensation has not been paid before 20th January, 1967, interest 
has to be paid on the compensation amount, but if compensation has been paid 
before 20th January, 1967 no interest 1s payable though acquisition ın both the cases 
springs from the same section 4 notification, 


(d) ın the case of section 4 notification issued after 20th January, 1967, if 
section 6 declaration 1s not made within three years a fresh section 4 notification 
is necessary and compensation would be on the basis of the value on the date of 
such fresh notification but where a section 4 notification 1s issued before goth 
January, 1967 there 1s no defined period and section 6 declaration can be made 
until goth January, 1969 Therefore the owner gets compensation on the value 
at the date of section 4 notification howsoever long the intervening period may be. 
A person affected by section 4 notification issued after goth January, 1967, 1s thus 
differently treated than the one who 1s affected by such a notification issued before 
2oth January, 1967. In Writ Petition No 85 of 1967 an additional point was raised, 
mz, that though 16 colonies ın village Kılkori were denotified under section 48, 
the land of the petitioner though situate within the same notified area was not denoti- 
fied thus wrongly discrrmmating hım In Writ Petition No. 223 of 1966, Mr. 
Mam contended that the Amendment Act merely seeks to reverse the decision of 
this Court, that the Actis nota legislative but a judicial act and that though the 
Constitution has not brought about separation of powers nonetheless ıt does not 
confer unlimited powers on the Legislature to encroach upon the judicial power. 
In other words, the Legislature seeks to control the Courts’ function by requiring of 
them a construction of law according to its views The legislative action cannot be 
made to retroact upon past transactions and controversies and reverse decisions which 
the Courts ın exercise of ther undoutbed authority have made, for, that would 
mean not only exercise of a judicial function but in effect to sit as a Court of review 
to which the past transactions and controversies are referred to. The question as 
formulated by him is whether a statute which simply validates acts and orders pro- 
nounced upon by a Court as valid ıs sustainable without a retrospective law pro- 
viding that such acts and orders are deemed to have been made under the valida- 
ting Act and as if such validating Act was ın existence at the date of such acts and 
orders. 
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On the question whether the Amendment Act 1s in derogation of the require- 
ments of Article 31 (2), the contention of the Solıcıtor-General was that 1t is not the 
law contemplated by Article 31 (2) as it merely amends sections 5-A and 6 of the 
Principal Act and does not touch either section 4 or section 23 which deal with 
compensation, that it amends only the procedural provisions and that section 4 
thereof merely validates acquisitions including orders and notifications purported 
to have been made or passed to get over the difficulty created by Sharma’s caset. 


The ımpugned Act does not frankly deal with compensation But as already 
stated ıt is not the form of a statute under challenge which matters but ıts substance 
and the direct impact ıt has on the constitutional requirements Though sections 
2 and 3 amend sections 5-A and 6 of the Principal Act enabling multiple inquiries, 
reports and declarations in respect of different parcels of land notified under section 
4, the validating provisions of section 4 have a direct impact on the question of 
compensation payable under the Act Where a section 4 notification has been 
issued at any time before 20th January, 1967, as has happened ın the instant cases, 
a large area can be notified under section 4, say, ın 1959, and yet section 6 declara- 
tions can be made by reason of section 4 of the impugned Act at different tumes and 
as late as 1969 Yet, the compensation would be on the value in 1959 irrespective 
of the fact that such value has appreciated ın the meantime due to the general 
spiralling of prices and not as a consequence of 1ts having been notified under section 
4 Itis manifest that but for the validating provisions of section 4 of the Amend- 
ment Act Government would have had either to proceed with the acquisition of the 
whole of the notified land or to proceed with part of ıt and thus exhaust the section 4 
notification and release the rest of the land from acquisition If further lands 1s 
subsequently needed a fresh notification under section 4 would have been necessary 
and compensation would have to be paid on the basis of the value on that date. 
The impugned Act enables Government to acquire the land once it 1s notified under 
section 4 ın different parcels and if the notification 1s of a date prior to 20th January, 
1967 pay the same compensation depriving the owner of the appreciation of value 
during the intervening period Such appreciation would have had to be compen- 
sated for but for section 4 of the impugned Act Each parcel of land in an area 
notified under section 4 would thus be dealt with differently depending on at what 
point of tıme it 1s acquired A piece of land would fetch compensation at X 
amount even though its market value has doubled by the tıme section 6 declaration 
in respect of ıt ıs made Another piece of the very same land would be awarded 
the same compensation even if the appreciation in 1ts value 1s four-fold only because 
Government can now acquire it at a subsequent date The deprivation of the 
appreciated value to different owners or to the same owner if both the parcels of 
land belong to the same individual would vary depending upon, when Government 
chooses to acquire each of such parcels Therefore, from the mere fact that the 
impugned Act does not amend section 4 or section 23 ıt 1s not possible to say that 
it is not an Act dealing with or affecting compensation Besides by amending 
sections 5-A and 6 and validating acquisitions, orders and declarations the Amend- 
ment Act brings about changes of a fundamental character in the Act by converting 
the unitary character of an acquisition into a diversified one, in that instead of one 
inquiry and one report by the same officer, one declaration under section 6 and one 
award, it permits several inquiries and several reports by different officers, several 
declarations and even several awards thus altering the very structure of the Principal 
Act Itis thus impossible to say that the impugned Act 1s not the law of acquisition 
contemplated by Article 31 (2). 


It was, however, contended that even so, (1) the impugned Act does not alter 
the principle ın section 23 of the Act that compensation ıs to be fixed on the basis of 
market value at the date of section 4 notification and that such mode of compen- 
sation 1s based on a long standing principle that the owner 1s not entrtled to any 
increase in value as a result of the land having been notified, and (2) that the basis 
of compensation emerging from the Amendment Act has a bearing on the adequacy 
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of compensation and hence the Court is barred under the amended Article 31 (2) 
from making any scrutiny. 


The principle on which compensation is to be ascertained has undergone 
changes from time to time. In the Act of 1870, section 24 provided that it should 
be fixed on the basis of the value at the time of paying compensation That was 
charged ın the Act of 1894 under which the date of section 6 notification was made 
the crucial date for ascertaınıng compensation This was changed in 1923 when 
the market value on the date of section 4 notification was made the measure of 
compensation. This was done as a section 5-A was then introduccd for the first 
time in the Act. It was felt that the msertion of section 5-A would create a time 
gap between the notification under section 4 and the actual acquisition The 
date of section 4 notification was accepted as the crucial date on the principle that 
ım calculating compensation ıt was fair to exclude appreciation due to the land 
having been notified for a scheme for which it was sought to be acquired The 
principle on which appreciation in value after the issuance of section 4 notification 
was excluded ıs no longer valid or ın accord with the present day realities for it is 
a notorious fact that prices of properties have been continuously rising for reasons 
mto which ıt 1s neither necessary nor relevant to go into. The principle excluding 
appreciation as a result of section 4 notsfication has been there for a long time. 
But the argument that section 23 1s not altered by the Amendment Act does not 
lead us any further, for, the mquiry 1s what ıs the impact of the impugned Act on 
the question of compensation payable to the expropriated owner If the ımpugred 
Act had not nullified the decision ın Skarma's caset, and had not ruled that section 4 
notification would not become exhausted, fresh notification under section 4 would 
have become necessary and higher compensation would have become payable 
than now. The fact that neither section 4 nor section 23 is altered therefore does 
not make any difference. 


The impugned Act being a legislation after the 4th Constitution Amendment 
of 1955 the question as to adequacy of compensation 1s no longer amenable to judicial 
scrutıny but the amendment of Article 31 (2) ın 1955 has not affected constitutional 
requirement that no property can be compulsorily acquired except under a law 
providing for compensation or which provides principles fixing such compensation 
As to what the term ‘‘ compensation” ın Article 31 means has been the subject- 
matter of several decisions of this Court and the term as a result acquired a well- 
settled interpretation In Bela Banerjee’s case*, Patanjalı Sastrı, C J, m repelling 
the contention that compensation in Entry 42 of List III could not mean full cash 
equivalent laid stress on the distinction between the word ‘compensation’ ın 
Article 31 and the said Entry and the words “ the acquisition of property on just 
terms ” ın section 51 (xxxt) of the Australian Constitution Act and held that com- 
pensation meant just equivalent and the principles which should govern the deter- 
mination of compensation amount to be given to the expropriated owner must 
ensure that what ıs determined must be such compensation, ?.e., just equivalent. 
In striking down the proviso to section 8 of the West Bengal Land Development and 
Planning Act, XXI of 1948, he observed that the fixing of an anterior date which 
has no relation to the value of the land when 1t is acquired, may be many years later, 
cannot but be regarded as arbitrary Similarly ın Namasevaya Mudalar’s case*, 
this Court held, following Bela Banerjee's case*, that any principle for determination 
of compensation denying the owner all increments in value between a fixed date 
and the date of section 4 notification must be regarded as denying to the owner 
the true equivalent of the land which 1s expropriated and that ıt 1s for the State to 
show that fixation of compensation on the market value on an anterior date does 
not constitute violation of the constitutional guarantee. This decision was ın res- 
pect of a law before the 1955 Amendment and the Court expressed no opmion on 
the question whether 1t was possible by enacting legislation after the 1955 Amend- 
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ment to provide that compensation may be fixed on the basis of value prevailing 
on a certain anterior date. (cf. Jegeebha: v. Assistant Collector)» 


It was thus well settled before the amendment of Article 31 (2) m 1955 that 
there could not be a valid acquisition unless the law authorising ıt provided com- 
pensation 2.e., just equivalent or principles fixmg such compensation, 2 e , just equi- 
valent of what the owner is deprived of. The question as to the impact of the 1955 
Amendment of Article gı (2) on this principle arose in P. Vayravelu Mudahar v. 
Deputy Collector?. This decision laid down the following propositions — i 


(0) whether the principles laid down ın an impugned Act take into account 
all the elements to make up the true value of the property and exclude matters 
which are to be included is a justiciable issue, 


(n) that the law fixing compensation or laying down principles governing 
its fixation cannot be questioned on the ground of inadequacy; 


(cn) that the connotation of “ compensation” and the question of justici- 
ability are distinct concepts and should be kept apart while considering the validity 
of the impugned provision ; 


(wv) that the fact that the amended Article uses the same words, viz., “ com- 
pensation ” and “ principles ”—shows that Parliament used them in the sense in 
which they were construed by this Court, and 


(v) that the Legislature must provide for a just equivalent or lay down prin- 
ciples fixing such just equivalent and if that is done, such a law cannot be ques- 
tioned on the ground of inadequacy of compensation 


As to how and in what manner the question of adequacy would arise was 
illustrated by giving various examples. Article 31 (2) as amended means therefore 
that if the ımpugned Act either fixes just equivalent as compensation or lays down 
principles for fixing such just equivalent it cannot be ımpcached on the ground that 
such compensation 1s inadequate or that when working out those principles the 
resultant compensation 1s madequate. But this does not mean that the amendment 
permitted the Legislature to fix madequate compensation or to lay down principles 
fixing compensation which is not just equivalent. Such a theory attributes and 
intention to the Legislature to enact a law in terms of contradiction, for, compensa- 
tion which 1s not just equivalent is no compensation as interpreted by this Court 
and understood when Article 31 (2) was amended and giving any such meaning to 
that Article would be contrary to the well-settled principle of construction that where 
the Legislature uses ın an Act a legal term which has received judicial interpretation 
it must be assumed that it is used ın the sense in which ıt has been judicially inter- 
preted unless a contrary intention appears. At page 629 of the report it has clearly 
been laid down that 


“t 


“If the Legislature, though ex facie purports to provide for compensation or 
indicates the prınciples for ascertaining the same but in effect and substance 
takes away a property without payıng compensation for ıt, it will be exercising 
power which it does not possess. If the Legislature makes a law for acquiring 
a property by provıdıng for an illusory compensation or by indicatıng the prin- 
ciples for ascertainmg the compensation which do not relate to the property 
acquired or to the value of such property at or within a reasonable proximity 
of the date of acquisition or the principles are so designed and so arbitrary that 
they do not provide for compensation at all one can easily hold that the Legis- 
lature made the law in fraud of its powers.” 


Following this decision, this Court held in the Unton of India v. Metal Corporation of 
India®, that the principles laid down in the impugned Act were not ın accord with 
Article 31 (2) and that an acquisition law 
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“to justify itself has to provide for the payment of a just equivalent to the pro- 
perty acquired or lay down principles which are not arbitrary but which are 
relevant to the fixation of compensation. It is only when the principles stand 
this test that the adequacy of the resultant compensation falls outside the judicial 
scrutiny under the second limb of Article 31 (2).” ’ , 


It is true that in Vajravelu's case), it was held that ın the context of the conti- 
nuous rise ın land prices, fixation of an average price over 5 years amounted to 
ascertaning the price of the land in or about the date of acquisition and that 
omission of one of the elements which should properly be taken mto account 
for fixing compensation though resulting in inadequacy of compensation would not 
constitute fraud on power. But there ıs no analogy between the provisions of the 
impugned Act in that case and the instant cases Though that Act varied the 
method of ascertainment of compensation provided by section 23 of the Principal 
Act it provided for taking the average of prices prevailing during the 5 years ın or 
about the date of acquisition By striking the average of prices durıng those 5 
years the Act actually took into account the appreciation ın value during the 5 
years preceding the acquisition for fixing the compensation The position in the 
instant cases 1s quite different The impugned Act does not provide fir any such 
average price as was done ın Vajravelu’s caret, Though section 4 apparently 
validates acquisitions, orders and notificarions made on the basis of section 4 notifi- 
cation issued before goth January, 1967, ın effect and substance it seeks to treat 
such a notification under section 4 which had lost its efficacy and had become 
exhausted where section 6 declaration has been made for a part of the land covered 
by such section 4 notification as still outstanding. This is sought to be done with- 
out any legislative provision in the impugned Act revitalising the notification which 
had become dead and inefficacious Such a thing could not be done by- merely 
validating acquisitions, orders and declarations without revitalising by some pro- 
vision the notifications under section 4 which had become exhausted and on which 
such acquisition including orders and declarations are founded Nor could ıt 
validate inquiries and reports under section 5-A and declarations under section 6, 
all of which are made on the basis of a notification which was no longer alive except 
by retrospectively amending section 4 and declaring such section 4 notification as 
having been made under such amended section 4 Not having so done, the direct 
result of the validating provisions of section 4 of the impugned Act is to fix compen- 
sation on the basis of the market value existing on the date of section 4 notification 
which had exhausted itself. By validating the acquisitions, orders and declarations 
made on the basis of such an exhausted notification the impugned Act saves Govern- 
ment from having to issue a fresh section 4 notification and having to pay compen- 
sation calculated on the market value as on the date of such fresh notification and 
depriving the expropriated owner the benefit of the appreciated value ın the mean- 
time. The real object of section 4 of the impugned Act is thus to save the State 
from having to compensate for such appreciation under the device of validating all 
that is done under an exhausted section 4 notification and thus in reality fixing an 
anterior date, 1.¢., the date of such a dead section 4 notification for fixing the compen- 
sation. We apprehend that section 4 of the impugned Act suffers from a two-fold 
vice; (i) that it purports to validate acquisitions, orders and notifications without 
resuscitating the notification under section 4 by any legislative provision on the 
basis of which alone the validated acquisitions, orders and declarations can properly 
be sustained and (2) that its provisions are ın derogation of Article 31 (2) as inter- 
preted by this Court by fixing compensation on the basis of value on the date of 
notifications under section 4 which had become exhausted and for keeping them 
alive no legislative provision is to be ound in the impugned Act İt is therefore 
not possible to agree with the view that the purpose of section 4 is to fill in the lacuna 
pointed out in Sharma's case?, nor with the view that it raises a question of adequacy 
of compensation The section under the guise of validating the acquisitions, 
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orders and notifications camouflages the real object of enablıng acquisitions by 
paying compensation on the basis of values frozen by notification únder section 4 
which by part acquisitions thereunder had lost their efficacy and therefore required 
the rest of the land to be notified afresh and paying compensation on the date of 
such fresh notıfications. 

In this view, it is not necessary to go into the other questions raised by the peti- 
tion and we refrain from expressing any opinion on them. We would declare 
section 4 as invalid and allow the petitions with costs. 

ORDER:—In accordance with the opinion of the majority the petitions are 
dismissed. No order as to costs. 

V.K. —— Petitions dismissed, 
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Andhra Inams (Abolition and Conversion into Ryotwarı) Act (XXXVIII of 1956), section 
2 (e)— Charitable institution” —Tank wf can be considered to be a charitable 
institution 


Hindu Law—Tank—If a charitable institution. 


According to Hindu concept a tank has always been considered as an object 
of charity Hence under the Hindu law a tank can be an object of charity 
and when a dedication 1s made ın favour of a tank, the same would he a chari- 
table ınstıtutıon within the meaning of that expression in section 2 (e) of the 
Andhra Inams Abolition Act, 1956, 


It would follow thatonce the conclusion 1s reached that the Inam in the present 
case was an Inam in favour of the tank called “ yracheruvu ” that tank must be 
considered as a charitable institution under the Andhra Inams Abolition Act. 
Consequently, after the abolition of the Inam, the Inam property gets converted 
ınto ryotwarı property of the “ uracheruvu ” to be managed by its manager 


Appeal from the Order dated the gth August, 1963 of the Andhra Pradesh 
High Courtin Writ Petition No 431 of 1961. 


D Narasardju, Senior Advocate (A. Subba Rao and K., Jayaram, Advocates, 
with him), for Appellant. 


B Parthasarathy, Advocate, for Responent No. 1. 
T. Satyanarayana, Advocate, for Respondent No. 2. 
The Judgment of the Court was delivered by 


Hegde, F —A short, nonetheless interesting question of law arises for decision in 
this appeal by certificate, and that question is whether a tank can be considered as a 
charitable institution within the meaning of those words ın section 2 (e) of the 
Andhra Inams (Abolition and Conversion into Ryotwarı) Act, 1956 (XXXVIII of 
1956) (to be heremafter refrred to as the Act) 


The Inam with which we are concerned in this case stands abolished under the 

Act The apj«llant wants the property comprised ın that Inam to be registered 
ın his name His contention 1s that prior to its abclıtıcn he was the Inamdar of 
that Inam though he had the hability to repair the tank in his village from out of 
the inccme of that Inam. The Authouites under the Act have rejected his claim 
z eea 
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that he was the Inamdar of the Inam ın questicn ‘They have come to the conclusion 
that the Inam was in favour of the tank and that he was ın possession of the Inam 
property only as the Manager of the tank which according to them was a charitable 
mstitution This conclusion has been upheld by the High Court. 


It ıs not known as to who granted the Inam im question. The grant is lost n 
antiquity The only evidence we have relating to this Inam are the entries m the 
[nam Register A copy ofthat register has been produced ım this case. Therein 
the Inam ıs shown to have been granted to the tank ““ uracheruvu ”. Under column 
8 ıt is mentioned that ıt was given for repairs of the pond called uracheruvu situated 
close to the village Under column 10 1t ismentioned that itis to be in force so long 
as the repairs of the tank are performed. The ancestor of the appellant was shown 
to be the Manager of the charitable institution, mz, the tank Under the remarks 
column it is mentioned “ The pond 1s of great use for the cattle and people of the 
village. The Inam can be confirmed permanently so long as the repairs are per- 
formed. The pond for which the Inam was originally granted was situated north 
to the aullage and ıs now outofuse At the request of the villagers the late Collector 
Mr Fraser issued an order in 1819 that the proceeds of this Inam can be applied 
to the persent existing Kunta which is south to the village and so of use.” 


Form these entries 1t is clear that the Inam was granted in favour of the tank 
known as “ urasheruvu’’, It has been so considered at least ever since 1819. 
Therefore we are unable to uphold the contention of the appellant that 1t was a 
grant in favour of his family subject to the lability to repair the tank It appears 
that the ancestors of the appellant and at present the appellant is looking after the 
management of the tank. 


, Mr. Narasaraju learned Counsel for the appellant conte-ded that even if we 
cometo the conclusion that the Inam-was granted for a charitable purpose,the object 
of the charity bemg a tank, the same cannot be considered as a charitable ınstitution. 
According to him a tank connot be considered as an institution. In support of that 
contention of his he relied on the dictionary meaning of the term “institution ”. 
According to the dictionary meaning the term “ Institution’? means 
“a body or organization or an association brought into being for the purpose 
of acieving some object ”. Oxford Dictionary defines an ‘institution’ as “an 
establishment, or ganisation or association, ınstıtuted for the promotion of some 
object especially one of public or general utility, religious, charitable, educational, 
etc ” Other Dictionaries define the same word as ‘organised society established. 
either by law or the authority of individuals, for promoting any object, public or 
social’. In Minister of National Revenue v. Trusts and Guarantee Co , Lid.1, the Privy 
Council observed : 


“ It is by no means easy to give a definition of the word ‘ institution ? that will 
cover every use of 1t. Its meaning must always depend upon the context in which 
it ıs found” 


In Mayıd Shahid Ganj and others v. Shıromanı Gurdwara Prabandhak Commuttee, 
Amritsar and another®, the Privy Council considered a ‘Madrasah ” as an institution 
ees 


though ıt doubted whether the same can be considered as a “‘juristic personality,” 
This is what the Privy Council observed : 


“ A gift can be made to a madrasah in lake manner as to a masjid The right of 
suit by the mutwalı or other manager or by any person entitled to a benefit (whe- 
ther mdividually or as a member of the public or merely in common with certain 
other persons) seems hitherto to have been found sufficient for the purpose of 
maintaining Mohomedan endowments At best the institution is but a caput 
mortuum, and some human agency 1s always required to take delivery of property 
and to apply 1t to the mtended purposes Their Lordships, with all respect to the 
High Court of Lahore, must not be taken as deciding thata “‘juristic personality’? 
1 LR. (1940) AC 138 AIR, 1940 P,G. 116, 
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may be extended for any purpose to Muslim istitutions generally or to mos- 
* ques in particular On this general question they reserve their opinlon 


We may at this stage state that the Act has not defined either the expression “chari- 
table institution ” or even “ institution’? Therefore we have to find out the mean- 
ing of that term with reference to the context ın which ıt ıs found We must remem- 
ber that the expression “ charitable institution ” 1s used ın a statute which abolishes 
Inams The Inam in question must undoubtedly have been granted by a Hindu 
Most of the Inams abolished by the Act were those granted by Hindu Kings ın the 
past According to Hindu conceptions a tank has always been considered as ar 
object of charity In the Tagore Law Lectures delivered in 1892 by late Pandit 
Prannath Saraswati on “ The Hindu Law of Endowments ”, he stated * 


“From very ancient times the sacred writings of the Hindus divided works 
productive of religious merit into two divisions named, shta and purta a classıfica- 
tion which has come down to our times So much so that the entire objects of 
Hindu endowments will be found included with the enumeration of ıshta and 
purta works In the Rug Veda ıshtapurttam (sacrifices and charities) are described 
as the means of gomg to heaven In commenting on the same passage Sayana 
explained sshtapurta to denote “ the gifts bestowed in srauta and smarta rites”. 
In the Taıttırıya Aranyaka, zshtapurta occur ın much the same sense and Sayana 
in commenting on the same explains ishta to denote “ Vedic rites” like Darsa, 
Purnamasa etc. and purta “ to denote Smarta works like tanks, wells ete”. 


At page 26 he again quotes Vyasa ın these words : 


“ Tanks, wells with flights of steps, temples, the bestowing of food, and groves— 
these are called purttam ” 


At page 27, the learned lecturer enumerates the purta works. Amongst them is 
included the construction of works for the storage of water, as wells, baolis, tanks 
etc. The learned lecturer devotes his tenth lecture to ‘purla’. In the course, 
of that lecture he again states that the construction of reservoirs of water is classed 
by Hindu sages amongst the “ purta ” and charitable works In this connection 
he quotes from various treatises such as ~ 


(:) Ashwalayana Grihya Parıshishta ; 

(ii) Vishnu Dharmottara ; 

(in) Skanda Purana ; 

(iv) Nandi Purana ; ; 
(v) Aditya Purana ; 

(vı) Yama; 

(va) Mahabharata, etc, ete. 


In Jamnabat v. Khimj Vullubdass and others’. Sir Charles Sargent Kt., G J., 
while interpreting a will observed thus . 


“ We come to the latter part of clause 6, which directs the building of a well 
and “‘ avada”, (cistern for animals to drmk water from), out of the surplus of his 
fund after providing for the outlay of the two sadavarats and repairmg his pro- 
perty. Mr. Justice Jardine considered he could not presume a charitable object 
in a well and “ avada ”. Such an object is so frequently the result of charitable 
intention in Oriental countries, and is so entirely ın accordance with the notions 
of the people of this country that we think that, ın the absence of anything to 
show that the testator intended the well and ‘ avada ° to be built for the benefit 
of the property—and there 1s nothing ın the present will to show such intention— 
they should be presumed to have intended by the testator for the use of the public ” 


In V. Martvappa and others v B K Putiaramayya and others? A Division Bench of the 
Mysore High Court observed thus 








1, (18go)I LR 14 Bom. I at p.g. 291. AIR 1958 Mys, 93. 
2. (1957) Mys LJ 385 .ILR 1957 My. 
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“ The maintenace of Sadavartas, tanks, seats of learning and homes for the 
disabled or the destitute and similar institutions 1s recognised by and well known ` 
to Hindu Law, and when maintained as public ınstıtutıons they must be taken 
to have a legal personality as a Matha or the deity ın a temple has, and the persons” 
in charge of the management would occupy a position of trust” 


That decision proceeds on the basis that a tank can be a charitable institution under 
Hindu Law. That decision was quoted with approval by late Byan Kumar 
Mukherjea who later became the Chief Justice of this Court ın his Tagore Law 
—ectures delivered in August, 1951. Therein he observed ° 


“ It has been held that though mutts and temples are the most common forms 
of Hindu religious institutions, dedication for religious or charitable purposes 
need not necessarily take one of these forms and that the mamtenance of Sada- 
bartas, tanks, seats of learning and homes for the disabled or the destitutes and 
similar institutions are recognised by and well known to Hindu Law and when 
maintained as public institutions, they must be taken to have a legal personality 
as a Matha or the deity in a temple has, and the persons in charge of the manage- 
ment would occupy a position of trust ” ` 


From the above dıscussıon ıt 1s seen that under Hindu Law a tank can be an 
object of charity and when a dedication 1s made ın favour of a tank, the same is con- 
sidered as a charitable institution It is not necessary for our present purpose to 
decide whether that institution can also be considered as a juristic person Once 
we come to the conclusion that the Inam with which we are concerned 1n this case 
was an Inam in favour of the “ uracheruou”’ (tank) that tank must be conidered as a 
charitable institution under the Act. Consequently after the abolition of the Inam, 
the Inam property gets itself converted into Royatwarı property, of the “sracheruyu’’ 
to be managed by its manager. Admittedly the appellant ıs its present manager. 
Hence the property ın question has to be registered ın the name of the tank but it 
will cöntinue to be managed by the appellant so ‘dong .as: ‘he contınües to be its 
manager. i - anas 


In the result subject to our observations as regards the management of the pro- 
perty, the appeal ıs dismissed. No costs 


V.K. Order accordingly. 


fee 


THE SUPREME COURT OF INDIA, 
(Civil Appellate Jurisdiction). 
PRESENT —S. M. Srxrt AND K. S. HEGDE, JJ. 


K. M. Viswanatha Pillai .. Appellant* 
v. 
K. M. Shanmugham Pillai | .. Respondent, 


Motor Vehicles Act (IV of 1939), as amended by Act (C of 1956), sections 42 (1) and 60 (1) 
(c)—Scope—Permit for plying transport velncle—If could be obtarned only by the owner 
of vehicle—Person owmng buses benamı—If can apply for permits—(1966) 1 M L.J. 
363, Reversed. , i 


Section 42 (1) of the Motor Vehicles Act does not require that the owner 
himself should obtain the permit; it only requires that the transport vehicles 
shall not be used exceptin accordance with the conditions of the permit,” 
The definition of ‘ permit’ ın section 2 (20) of the Act itself shows that all permits `~ 
need not be in the name of the owner because the latter part of the definition 
shows that ıt 1s only in the case of a private carrier or public carrier that a permit 
has to be ın the owner’s name. The same inference follows from the definitions 
of ‘ private carrier’ and ‘ public carnier ° contained ın the Act. 





* GA. No. 1453 of 1gGı. 25th November, 1968, 


i} VisWaNAtHA PILLAİ y. SHANMUGHAM PILLAI (Sikri, J). $7 


Varadarajulu Naidu v Thavası Nadar, (1963) 2 M L J. 20, overruled 

Nor does section 60 (1) (c) of the Act as amended by Act (C of 1956), envisage 
the grant of a permut to the owner alone. 

Chavali Venkataswamı v. Ghavalı Kotayya,, (1959) 2 An W.R 407, Overruled: 
Khahi-ul-Rahman Khan v State, AIR 1963 All 383, Approved. 


In India benam: transactions are recognised and not frowned upon. There 
nothing in the Motor Vehicles Act which expressly or by implication ba 
benam: transactions or persons owning buses benam and applying for permi 
on that basis. 


` Viswanathan Pillai v Shanmugam Pilla, (1966), 1 M L.J 363, Reversed. 

Appeal from the Judgment and Decree dated the 14th September 1965 of the 
Madras High Court in Second Appeal No 1394 of 1963 * 

A. K Sen, Senor Advocate (R M Mehta, Advocate and 7 B. Dadachanjı, 
Advocate of M/s. 7 B. Dadachanı & Co , with him), for Appellant. 


R. Gopalakrıshnan, Advocate, for Respondent. 
The Judgment of the Court was delivered by 


Sıkrı, $—This appeal by certificate granted by the High Court of Madras 
is directed against its Judgment and decree modifying the decree passed by the 
District Judge. 


The relevant facts for the determination of the points raised before us are as 
follows: The plaintiff, K M Viswanatha Pillai, appellant before us and herem- 
after referred to, as the plaintiff, and K. M” Shammugham Pillar, respondent before 
us and hereinafter referred to as the defendant, were originally members of a joint 
Hindu family. On egth June, 1953, the six brothers who constituted the joint 
Hindu family entered into a partition of the properties belonging to the joint 
Family, evidenced by a registered document Exhibit A-35. A motor-bus MDH 
662.fell tó the sHare of the plamtiff , At the.tıme of partition the permit was not in 
the: name of the defendant and some proceedings for the transfer of the permit to 
his name were pending. Accordingly ıt was provided in the partition deed “as 
follows ; a 


“ As soon as its route permit and registration etc. are transferred in the name of 
Shanmugham Pillai, he shall have the same transferred in the name of the 4th 
individual of us, Viswanatha Pillai ” 


In September 1953, the permit was transferred in the name of the defendant. In 
April 1954, the plaintiff purchased two more vehicles, namely, MDO 1106 and 
MDH 730, but the permits were obtained ın the name of the defendant ın whose 
name the vehicles were also actually acquired As the defendant was going to 
Kuala Lumpur on business he executed a general power-of-attorney, Exhibit A-55 
ın favour of the plamtff. In this power-of-attorney the defendant admitted that 
the three buses above mentioned belonged to the plaintiff and were plying in his 
name as requested by the plaintiff. Two more buses seem to have been acquired 
since then. 

The plaintiff’s case in brief was that the defendant was carrying on business 
on his behalf as a benamıdar. He accordingly prayed for a declaration that the five 
buses along with the stage carriage permits belonged to him and that he was entitled 
to run the same in terms of the power-of-attorney which was irrevocable The 
defendant had jomed with the plaintiff earlier ın filing a joint application for transfer 
of permits before the Regional Transport Authority. The defendant, however 
withdrew his consent and the application was rejected The plaintiff, accordingly, 
seşks'a mandatory injunction directing the defendant to execute necessary documents 
required to effectuate the transfer of the permits 

The suit was decreed entirely by the trial Court, but the District Judge con- 
firmed the decree only with reference to four of the buses. With reference to bus 
No MDU 4069 the decree was set aside. 


2 








*(1966) 1 M.LJ 363. 
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' The High Court held that “ the plaintiff and the defendant practised a fraud 
upon the authorities, conjomtly, in contrdvention of the express provision of the 
Motor Vehicles Act The Jbencmidar of the vehicles, representing himself to be 
the owner, falsely obtained the permits in his name, and allowed thé true owner, 
who had no permit, to conduct the actual business; there cannot be a more flagrant 

lation of the basic requirements of the Act, or of its scheme.” The:High Court, 

cordingly, felt that they could not possibly grant mandatory mjunction compelling 

e defendant to co-operate in any further application for transfer, since that would, 
n effect, give recognition to the fraudulent ‘contrivance and effectuate rights on 
the very basis of that contrivance. The High Court also agreed with the District 
Judge that the plamtiff could not get a declaration as far as bus No. MDU 4069, 
was concerned. 


The learned Counsel for the appellant; Mr A. K. Sen urges before us that no 
provision of the Motor Vehicles Act, 1939 (IV of 1939) heremafter referred to as 
the Act has been contravened and that it 1s not necessary under the Act that a permit 
should be obtained only by the real owner of the bus. 


The relevant statutory provisions may now be noticed and they are as follows < 
The Motor Vehicles Act, 1939. 


Secon 2. 


(3) ‘contract carriage’ means a motor vehicle which carries a passenger 
or passengers for hire or reward under a contract expressed or implied for the use 
of the vehicle as a whole at or for a fixed or agreed rate or sum and from one 
pomt to another without stopping to pick up or set down along the line of route 
passengers not included ın the contract, and includes a motor cab notwithstand= 
ing that the passengers may pay separate fares ” 


(19) “ owner” means, where the person in possession of a motor vehicle is 
a minor, the guardian of such minor, and ın relation to a motor vehicle which is 
the subject ‘of a hire purchase agreement, the person in possession of the vehicle 
under that agreement. 


(20) “ permit ” means the document issued by the Commission or a State or 
Regional Transport Authority authorising the use of a transport vehicle as a 
contract carriage, or stage carriage, or authorising the owner as a private carrier 
or public carrier to use such vehicle. i . 


(22) “ private carrier” means an owner of a transport vehicle other than a 
public carrier who uses that vehicle solely for the carriage of goods which are his 
property or the carriage of which 1s necessary for the purposes of his business not 
being a busmess of providing transport, or who uses the vehicle for any of the 
purposes specified in sub-section (2) of section 42. r 


, — (23) “ public carrier ” means an owner of a transport vehicle who transports 
or undertakes to transport goods, or any class of goods, for another person at any 
tıme and ın any pubhc place for hıre or reward, whether ın pursuance of the terms 
of a contract or agreement or otherwise, and includes any person, body, associa- 
tion or company engaged in the business of carrying the goods of persons associated 
with that person, body, association or company for the purposes of having thar 
goods transported ” , 


Section 42 (1) on which the High Court has’relied reads thus : 


“42 (1) No owner of a transport vehicle shall use or permit the use of the 
vehicle ın any public place, save ın accordance with the conditions of a permit 
granted or countersigned by a Regional or State Transport Authority or the 

- Commission authorising the use of the vehicle in that place in the manner in 
which the vehicle is being used.. .... 2 


> 


This section does not, ın our view, on the language require that the owner 
himself should obtain the permit, ıt only requires that the transport vehicle 
shall not be used except in accordance with the conditions of the permit. The 
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Hıgh Court would add the words “ to him ” after the words “ permit granted,” but, 
in our view, there 1s no justification for mserting those words. The definition of the 
“ permit ” itself shows that all permits need not be ın the nameof the owner because 
the latter part of the definition shows that ıt is only in the case of a private carrier 
or a public carrier that a permit has to be in the owner’sname. The same inference 
follows from the definitions of ** private carrier ” and “public carrier.” This Court 
came to the same conclusion ın Veerappa Pilla: v. Raman and Raman! 

Some reliance was placed on the amendments made ın section 60 (1) (c). 
The section as amended reads f 


“6o (1) The Transport Authority which granted a pemut may cancel the 
permit or may suspend ıt for such period as ıt thinks fit.— 


(c) if the holder of the permıt ceases to (own)?, the vehicle or vehicles 
covered by the permit m 


There has been a conflict of opmion between the different High Courts as to the 
inference following that amendment. It seesms to us that the High Court of 
Allahabad in Khalıl-ul-Rahman Khan v. State Transport Appellate Trıbunal3, rightly 
gives the effect of the amendment. Srivastava, J., observed. 


“ A reference was, however, made to clause (c) of sub-section (1) of section 60 
of the Act and on the basis of that clause 1t was urged that ıt assumed that the 
permit holder should be the owner of the vehicle. That clause provides for one 
of the contingencies m which a permit can be cancelled. According to ıt it 1s 
permissible for the Transport Authority to cancel a permit, if the holder of it 
ceases to own the vehicle covered by the permit. It is only a permissive 
clause and the Transport Authority has only been given a discretion to cancel 
the permit m that contingency. It may or may not cancel it, even if the holder 
of the permit ceases to own the vehicle covered by it But it is by no means 
necessary that clause (c) should be applicable to the case of every permit holder. 
There may be permit holders who own the vehicle covered by the permit and 
there may be permit holders who do not own the vehicle. This clause appears 
to apply only to the former case and not to the latter. On its basis, therefore, 1t 
cannot be held to be a requirement of the Act that m each case the person in 
whose favour a permit has been issued should necessarily be the owner of the 
vehicle covered by ıt ” 


We agree with these observations The contrary view held in Varadarajulu 
Naidu v Thavası Nadar4, that section 42 (1) contemplates that only an owner will 
have a permit 1s erroneous. i 


The decision of the Andhra High Court ın Ghavalı Venkataswam v Ghavalı 
Kotayya®, that section 60 (1) (c) of the Act envisages the grant of a permit to the 
owner alone must also be dissented from. 


- The learned Counsel for the respondent says that at any rate the Act does not 
contemplate persons applying for permits benam: In India benamı transactions 
are recognised and not frowned upon (see Gur Narayan v. Sheolal Singh®, In 
GIT., Gujarat v. Abdul Rakim & Co”, ıt was held by this Court that the registra- 
tion of the partnership deed under section 26-A of the Indian Income Tax Act, 
1922, could not be refused on the ground that K was the benamidar of V. 
re a a ee age e a E a 

1 (1952)SCJ 261 (1952)1 MLJ 806 4 (1963)2MLJ 20 
(1952)8 GR 583 5 (1959) 2 An WR 407 

2 Substituted by section 54 of the Motor 6 LR (1919) 46 Gal 566. LIR 461A 
Vehicles (Amendment) Act, 1956 (G of 1956) for 1 36MLJ 68(PC). 

“ possess” (with effect from 16-2-19597). 7 (1965) 1 SCJ. 434 (1965) 1 ITJ 462 
3. ATR. 1963 All 383, 388 (1965) 2S.CR 1g 
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W see nothing ın the Act which expressly or by implication bars benam: 
transactieons or persons owning busesbenam: and applying for permits on that basis. 


In the result the appeal 1s allowed, the decree of the High Court set aside and 
the decree passed by the District Judge restored We may mention that Mr Sen 
did not press the claim regarding the fifth bus, MDU 4069 The appellant wilt 
have halfcostsin this Court The parties will bear their own costs ın the High Court, 


VK - — Appeal allowed 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present —S M Sırrı, R. S BacHawatT AnD K S HEcDE, JJ. 


V Sanjeevaraya Mudahar .  Appellani* 
v 


N. A. Raghavacharı Respondent. 


Madras City Tenants Protection Act, 1921 (ITI of 1922), sections 2 (1) and 2 (2)—Tenant 
of a vacant site ın the backyard of a residential house, not a tenant of a building under 
Section 2 (1)—T enant, of a tenant under section 2 (1). 


Madras City Tenants Protection Act, 1921 (III of 1922), Sections 3, g and proviso to section 
12—Interpretation—Stipulation ın the registered lease forbidding the erection of bulding 
by the tenant—Tenant erecting permanent structures on the land—Tenant, uf entitled to 
compensation under section 3 and to the benefits of section 9 


The following two questions arose for determination in this appeal (1) 1s the 
tenant of a vacant site ın the backyard of a residential house a tenant of land with- 
in the purview of the Madras City Tenants’ Protection Act, 1921 ? (2) Having 
regard to the proviso to section 12 1s such a tenant entitled to the protection of 
sections 3 and g of the Act in a case where he has erected buildings on the land 
in contravention of an express stipulation in a registered lease ? 


It may be conceded that if the respondent had let the residential building 
together with its appurtenant land, the tenancy would not be a tenancy of land 
within the purview of the Act But the respondent did not let the building with 
the land appurtenant thereto He retained the building and let the land separately 
The letting was of land and nothing else The appellant is not a tenant of a 
building as defined ın section 2 (1) either before or after its amendment by Madras 
Act XIII of 1960 He is a tenant of land as defined ın section 2 (2) In the 
present case a registered lease contains a stipulation by the tenant that he would 
not build any permanent structure on the land so as to entitle hım to clam in 
future the value thereof The point ın issue 1s whether this is a stipulation as to 
the erection of building within the proviso of section 12 ‘This stipulation 1s 
clearly one as to the erection of buildings In common parlance a stipulation 
forbidding erection of building 1s understood to be one ın respect of the erection 
of building. The popular meaning furnıshes the key to the interpretation of the 
proviso to section 12. If a stipulation concerning the size and nature of the 
building to be erected on the land ıs one as to the erection of buildings, a fortion 
a stipulation forbidding the erection of buildings of a particular kind altogether 
is one as to the erection of buildings within the proviso to section 12. 


In contravention of the stipulation, as to the erection of buildings, ın the regis- 
tered lease deea the appellant erected permanent structures on the land after 
» the date of the lease. The question ıs whether the appellant ıs entitled to com- 
: pensation to the structures under section 3 and to the benefits of section g If 
the tenant erects a permanent structure in contravention of the stipulation he is 
not entitled to any compensation under section 3 As he is not entitled to any 
compensation under section 3 he cannot Claim the benefit of section g. 
Zi İM Ap ii RE İZ Gl ee a 
*C. A. No. 776 of 1966. 19th September, 1968. 


I] SANJEEVARAYA MUDALIAR Y. RAGHAVACHARI (Bachavat, JÀ). or 


Appeal by Special Leave from the Judgment and Order dated the 26th April, 
1965 of the Madras High Court in AA O. No 1 of 1962. 


S. G. Manchanda, Senior Advocate (T A. Ramachandran, Advocate, with him), 
for Appellant. 


B Sen, Senior Advocate (M Srinwasan and R. Thiagarajan, Advocates, with 
him), for Respondent. : i 


The Judgment of the Court was delivered by 


Bachawat, 7-—The respondent 1s the owner of premises No 8, Brahmin Street, 
Saidapet, Madras. By a registered lease dated 21st November, 1952 hé let to the 
appellant the backyard of the premises for a term of 5 years The backyard 
consisted of vacant land. The lease deed authorised the appellant to use land for 
boiling and drying paddy, to use the gate ın the western compound wall for ingress 
and egress, to erect an opening ın the wall for bringing ın and taking out the paddy, 
and to erect a temporary shed for keeping the paddy on condition that while vacating 
the land he would dismantle the same. The deed specifically provided that the 
appellant “ should not erect any kind of permanent super-structures on the said 
vacant site so as to entitle him to claim in future the value thereof,” except such 
facilities as were necessary for drying paddy at his own expense. In contravention 
of this stipulation and without any authority from the respondent, the appellant 
erected permanent super-structures on the land On the expiry of the lease the 
appellant refused to vacate-the land On 12th March, 1959 the respondent filed 
a suit for his eviction The appellant claimed protection under the Madras City 
Tenants Protection Act, 1921 (III of 1922). Before filing his written statement on 
15th February, 1960, he filed an application under section g of the Act asking for 
an order that the respondent be directed to sell the land for a price to be fixed by 
the Court. The trial Court decreed the suit on 25th August, 1960 The ‘first 
appellate Court reversed the decree and dismissed the sut The High Court on 
second appeal restored the decree of the tral Court. The present appeal has been 
filed after obtaining Special Leave. 


The Courts below concurrently found that the appellant had constructed per- 
manent super-structures on the vacant land after 21st November, 1952 without any 
authority from the respondent: and ın contravention of the stipulation in the regis- 
tered lease. This finding ıs not challenged before us In view of the fact that the 
construction was in contravention of the stipulation ın the lease, the trial Court and 
the High Court held that the appellant was not entitled to the protection of section g 
of the Act; but the first appellate Court held that the appellant was nevertheless 
entitled to such protection The trial Court and the High Court held that the 
vacant site in the backyard being appurtenantto a house was building and not land, 
and the appellant not being a tenant of land was not protected by the Act, but the 
first appellate Court held that the vacant site was land and the tenancy, was within 
the purview of the Act. The appellant challenges the findings of the High Court on 
both points. The following two questions arise for determination ın this appeal. 
(1) Is the tenant of a vacant site in the backyard of a residential house a tenant of 
land within the purview of the Madras City Tenants’ Protection Act, 1921? (2) 
Having regard to the proviso to section 12 1s such a tenant entitled to the protection 
of sections 3 and g of the Act ın a case where he has erected buildings on the land in 
contravention of an express stipulation in a registered lease ? ' 


To appreciate the points arising in this case ıt is necessary to refer to the relevant 
provisions of the Madras City Tenants Protection Act, 1921. The Act was passed 
with a view to give protection to tenants who ın certain areas had constructed buld- 
ings on others’ lands ın the hope that they would not be evicted so long as they paid 
fair rent for the land The Act was amended from time to time. It extends to 
the city of Madras and other notified areas and applies only to tenancies of land 
created before certain specified dates (section 1) It 1s common case before us 
that the Act extends to the area where the disputed land 1s situated Section 2 1s 
the definition section. “ Building ” 1s defined ın section 2 (1) to include any building, 
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hut or other structure whether of masonry, bricks, wood, metal or any other material 
whatsoever used (1) for residential or non-residential purposes in certain specified 
areas and (z1) for residential purposes only, ın any other area and includes the appur- 
tenances thereto. It may be mentioned that “ building ” was not defined to include 
t.e appurtenances thereto in any area under section 2 (1) before its amendment 
on 27th July, 1960 by Madras Act III of 1960' “Land” does not include buildings 
[section 2 (4) ]. “ Landlord ” means any person owning any land, [section 2 (3) |. 
“ Tenant ” in relation to any land means a person lable to pay rent ın respect of 
such land under a tenancy express or umpled and includes any such person who 
continues ın possession of the land after the determination of the tenancy agreement. 
[section 2 (2) ] Section 3 provides that every tenant shall on eyectment be entitled 
to be paid as compensation the value of any building, which may have been erected 
by him and for which compensation has not already been paid. Section g (1) 
provides that a tenant who ıs entitled to compensatıon'under section 3 and against 
whom a suit in eyectment has been ınstıtuted may within the prescribed time apply 
to the Court for an order that the landlord should be directed to sell the whole or 
part of the land for a price to be fixed by the Court Section 10 provides that section 9 
shall apply to suits ın eyectment which are pending before certain specified dates. 
Section 11 requires 3 months notice ıh writing before the institution of a suit in 
ejectment against a tenant. Section 12 provides that 


“nothing in any contract made by a tenant shall take away or lımit his 

, rights under this Act, provided that nothing herein contained shall affect any 

stipulations made by thé tenant in writing registered as to the erection of build- 
ings, in so far as they relate to buildings crected after the date of the contract.” 


Section 13 provides that ın its application to the city of Madras and to 
other notified areas the Transfer of Property Act shall to the extent necessary to 
give effect to the provisions of the Act be deemed to have been repealed or 
modified. f 


The first question is whether the appellant ıs a tenant of land as contemplated 
by the Madras City Tenants Protection Act, 1921 Before the execution of the 
lease deed dated 21st November, 1952 the land in the backyard was occupied with 
and was appurtenant to the residential house at No 8, Brahmin Street. It may be 
conceded that if the respondent had let the residential building together with its 
appurtenant land, the tenancy would not be a tenancy of land within the purview 
of the Act. But the respondent did not let the building with the land appurtenant 
thereto. He retamed the building and let the land separately. The letting was of 
land and nothing else The appellant is not a tenant of a building as defined in 
section 2 (1) either before or after 1ts amendment by Madras Act XIII of 1960. 
He ıs a tenant of land as defined ın section 2 (2). The High Court was in error in 
holding that he was'a tenant of building. 


The next question is whether having regard to the proviso to section 12, the 
appellant is entitled to the benefits of sections 3 and g ın view of the fact that he 
constructed buildings in contravention of the express stipulation ın the registered 
lease. Under section 3 a tenant on eyectment 1s entitled to be paid as compensation 
the value of any building erected by him A tenant entitled to compensation under 
section 3 and against whom a suit for ejectment has been instituted 1s entitled to 
purchase the whole or part of the land by invoking the procedure under section 9. 
The effect of the main part of section 12 1s that nothing ın any contract made bya 
tenant takes away or lumits his mghts under sections 3andg The proviso to section 
12 saves stipulations as to the eret tion of buildings made by a tenant ın a registered 
writing. But a stipulation as to the e1ection of buildings made orally or ın an 
unregistered writing 1s not protected by the proviso and a tenant erecting a building 
in breach of the covenant is entitled to the benefits of sectıcns 3 and g. In R F. 
Naduv Naraındas!, a piece of vacant land was let under an unregistered instrument 


— 
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of lease which provided that the tenants would not raise any building ın the vacant 
site The tenants erected a building on the land in breach.of the covenant. This 
Court held reversing the decision of the High Court in Narandas v Navdu}, that the 
tenants against whom a suit for ejectment had been instituted was entitled to the 
benefits of sections 3 and og. The Court pointed out that as the ccvenant not to 
build was contained man unregistered lease, the proviso to section 12 had no 
application and the landlord could not rely on the covenant. 


In the present case a registered lease contains a stipulation by the tenant that 
he would not build any permanent structure on the land so as to entitle him to claim 
in future the value thereof The point ın issue is whether this 1s a stipulation as to 
the erection of building within the proviso to secticn 12 In Vajrapurt v. New 
Theatres Carnatic Talkies Lid ?, the tenants obtained a lease of land for constructing 
a building suitable for use as a theatre. The registered lease deed provided that on 
the expiry of the lease the tenantswould surrender possessicn of the land after dıs- 
mantlıng and removing the building constructed by hım The Madras High Court 
held that this stıpulatıon was not one as to the erection of buildings and was not 
protected by the proviso to section 12 and that the tenants against whom a suit for 
ejectment had been instituted could claim the protection of sections 3 and 9g. 
Ganapatia Pillai, J, observed. 

“ In our opinion, the application of the Proviso should be limited to those cases 
where the stipulations ın the contract relate to erection of the building, such as 
the size of the building, the cost of the building and the design of the building or 
other cognate matters.” i 


He added :— 


“We are not concerned herewith a case of erection of buildings ccntiary to the 
stıpulatıons contained ın the written contract, to which the tenant was a party. 
How far, ın such a case, the tenant would be protected from foregoing his rights 
under the ımpugned Act does not arise for our consideration. 


one 


This decision was affirmed by this Court by a majority decision in Vayrapani Nadu 
v. New Theatres Carnatic Talktes3, Shah, J.. speaking for the majority said at pages 
1022-23: 

“ A covenant in a lease which 1s duly 1egistered that the tenant shall on expiry 
of the lease remove the building constructed by hım and deliver vacant possession, 
ıs undoubtedly a stipulation relating to the building, but it 1s not a stipulation as 
to the erection of bulding., Having 1egard to the object of the Act, and the 
language used by the legislature, the exception must be strictly construed, and a 
stipulation as to the erection of buildings would not, according to the ordinary 
meaning of the words used, encompassa stipulation to vacate and deliver posses- 
sion of the land on the expny of the lease without claiming to enforce the statutory 
rights conferred upon the tenant by sectiong The stipulations not protected in 
section 12 are only those in writing registered and relate to erection of buildings 
such as restrictions about the size and nature of the building constructed, the 
building materralsto be used therem and the purpose for which the building is 
to be utilised.” 

The minority was of the opinion thet the stipulation was protected by the proviso 
to section 12. Ayyangar, J., speaking for the minority said at page 1032: 


“Ifa stipulation forbidding erection of buildings and requiring their removal 
before surrendering possession of the sıte 15 conceded to be one ın respect of erec- 
tion of buildings—as has to be conceded—ıt 1s not possible to accept the cons 
truction that a stipulation for the removal of buildings which the lessee is per- 
mitted to erect and keep ın the sıte only for the duration of the tenancy is any 
the less one ın respect of erection of buildings ” 








1 (1963) 1 MLJ. 140: ILR (1963) 3 (1964) 6SCR 1015: (1965) 1 M.LJ. 
ad 649 (SG)47 (1965) 1 An W.R (SC.) 47 : (1965) 
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Having regard to this decision ıt must be hold that a stipulation for giving vacanı 
possession of the land after demolition of the building which the tenant has been 
authorised to construct thereon 1s not one as to the erection of buildings with the 
proviso to section 12. In the present case the rgistered lease deed authorised the 
appellant to erect a temporary shed on ccndition that while vacating the land he 
would dismantle the same The stipulation for vacating the land after dismanthng 
the temporary shed 1s not protected by the proviso to section 12 Had the appellant 
constructed a temporary shed he could imspite of the stıpulatıon claim the 
protection of sections 3 and g The registered lease deed also contained an express 
stipulation that the appellant would not erect permanent structures of any kind on 
the land so as to entitle him to claim ın future the value thercof This stıpulatıon 
ıs clearly one as to the erection of buildings In common parlance a stipulation 
forbidding erection of buildingis understood to be cne ın respect of the erection 
of building. The popular meaning furnishes the key to theinterpretationof the 
proviso to section 12, Ifa stipulation ccncerning the size and nature of the 
building to be erected on the land 1s one as to the erection of buildmgs, a fortor 
is stypulation forbidding the erection of buildings of a particular kind altogether 
a one as to the erection of buildings with the proviso to section 12 


In contravention of the stipulation, as to the erecticn of buildings, ın the regis= 
tered lease deed the appellant erected permanent structures on the land'after the 
dateofthe lease The question ıs whether the appellant ıs entitled to compensation 
for the structures under section 3 and to the benefits ofsectiong The effect of the 
proviso to section 121s that nothing in the Act affects the strpulation Sections 3 and 
Yare subject to and controlled by the proviso to section 12 Section 3 provides thata 
tenant shall on eyectment be entitled to be paid as compensation the value of any 
building erected by him. The right ccnfericd on the tenant by section 3 1s 
controlled by the stıpulatıon ın the registered lease deed that he shall not erect 
permanent structures of any kind on the land so as to entitle him to claim ın futvre 
the value thereof The strpulation overrides the tenant’s mghts under section 3 
If the tenant erects a permanent structure ın contravention of the stıpulatıon he 1s 
not entitled to any compensation under section 3 As he 1s not entitled to any com- 
pensation under section 3, he cannot claim the benefit ofsectiong The High Court 
rightly held that the appellant was not entitled to the protection of section 9. 


In the result, the appeal ıs dısmıssed with costs, 


V.MEK. Appeal dismissed, 


( END or Votumg (1969) 1M L.J (S.G)J 


